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§  369.    Duty  of  the  Court  at  Trial 

Where  it  is  conceded  that  a  bona  fide  controversy  has  arisen  be- 
tween plaintiff  and  defendant  as  to  the  nature  and  extent  of  their 
rights  under  a  written  instrument,  this  seems  to  constitute  a  typical 
case  for  declaratory  relief  by  a  court  of  general  jurisdiction,  but 
if  such  court  under  these  circumstances  finds  that  it  is  not  a  case  for 
such  relief,  then  it  becomes  the  duty  of  the  court  to,  at  least,  point 
out  how  such  relief  may  be  had,  even  where  it  is  conceded  that  the 
power  to  grant  the  relief  was  wanting  at  the  hands  of  the  particu- 
lar court.' 

Even  in  the  case  where  the  Supreme  Court  could  not  issue  a 
mandamus  in  the  proceeding  or  answer  a  question  regarding  what 
its  decision  might  be  if  the  facts  were  different,  yet  in  such  case 
the  court's  judgment  and  opinion  will  serve  as  a  safe  guide  for 

1.  Cal. — H  enderson  v.  Oroville-  Rutherford   v.    Oroville- Wyan- 

Wyandotte    Irr.    Dist.,   207    Cal.  dotte  Irr.  Dir       D7  Cal.  786,  277 

415,  277  P.  487.  P.  489. 
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official  action.*  In  an  action  for  declaratory  relief  the  court,  try- 
ing the  cause,  is  required  to  consider  all  facts  developed  by  the 
pleadings  and  proofs  introduced,  and  apply  both  legal  rules  and 
equitable  principles  thereto  indiscriminately.* 

When  a  justiciable  issue  is  between  the  proper  parties  or  duly 
presented  in  a  declaratory  judgment  action,  the  inquiry  goes  direct 
to  the  merits  of  the  controversy  since  the  proper  functioning  of  the 
court  in  such  action  extends  to  persons  whose  rights,  status  or 
other  legal  relations  are  affected,  the  determination  should  cover 
any  and  all  questions  of  the  construction  or  validity  of  a  statute 
or  the  rights  under  a  contract  or  other  legal  relations.* 

In  an  action  for  a  declaration  that  a  judgment  owed  by  the  plain- 
tiff to  the  defendant  had  been  discharged  by  the  defendant's  negli- 
gent failure  to  reduce  a  note  pledged  as  security  to  judgment,  in 
view  of  the  pleadings,  trial  court  was  required  to  determine  the 


2.  Kan.— Kittredge  v.  Boyd,  137 
Kan.  241,  20  P.2d  811,  93  A.L.R. 
583,  denying  rehearing  136  Kan. 
691,  18  P.2d  563.  In  the  last-cited 
case  the  court  said,  "Counsel  ask 
the  court  to  state  precisely  what 
the  state  tax  commission  is  ex- 
pected to  do  in  view  of  our  deci- 
sion. In  original  proceedings  in 
mandamus  in  this  court,  while 
judgement  must  necessarily  go  for 
plaintiff  or  defendant  and  the  pro 
forma  order  usually  is  *The  writ 
is  allowed'  or  *The  writ  is  denied,* 
the  usual  practice  when  a  state 
officer  or  state  board  is  the  de- 
fendant is  not  to  issue  any  writ 
at  all.  The  court's  judgment  and 
opinion  are  accepted  as  a  rule  to 
guide  official  action  and  there  the 
matter  ends." 

See  also,  for  former  opinion  in 
above-cited  case,  Kittredge  v. 
Boyd,  136  Kan.  691,  18  P.2d  563, 
rehearing  denied  137  Kan  241,  20 
P.2d  811,  93  A.L.R.  583. 

See  also,  Storer  v.  Great  West- 
ern Railway  Co.,  2  Y.  &  C.  48 
(1842);  Steinberg  v.  Evans,  66  P. 
2d  712,  20  Cal.App.2d  124;  and  E. 


W.  Bliss  Co.  V.  Cold  Metal  Proc- 
ess Co.,  C.CA.Ohio,  102  F.2d  105. 
Ohio — RKO  Distributing  Corpo- 
ration V.  Film  Center  Realty  Co.. 
53  Ohio  App.  438,  5  N.E.2d  927. 

"It  was  incumbent  upon  the 
court  to  proceed  as  it  did,  to  con- 
sider all  the  other  facts  developed 
by  the  pleadings  and  proof. 

"By  answer  alleging  additional 
facts,  the  defendant  brought  be- 
fore the  court  issues  affecting  the 
'rights,  status,  and  other  legal  re- 
lations' of  the  parties,  other  than 
the  issue  of  whether  section  8510, 
Greneral  Code,  had  been  complied 
with.  These  additional  issues  in- 
voke the  power  of  the  court  to 
correct  defects  so  as  to  carry  out 
the  manifest  intention  of  the  par- 
ties, to  reform  instruments  to 
conform  to  such  intention,  and  to 
grant  specific  performance  of  con- 
tracts." RKO  Distributing  Cor- 
poration V.  Film  Center  Realty 
Co,.  53  Ohio  App.  438,  5  N.E.2d 
927. 

Ala. — Scott  V.  Alabama  State 
Bridge  Corporation,  233  Ala.  12, 
169  So.  273. 
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payee's  intention  in  making  the  indorsement  of  the  note  in  deter- 
mining- whether  the  maker  and  payee  were  jointly  liable  to  the 
transferee  so  as  to  relieve  the  transferee  of  liability  for  failure  to 
reduce  the  note  to  judgment  before  the  running  of  the  statute  of 
limitations  against  the  maker. *^ 

Concededly,  if  the  declaration  of  rights  is  to  have  the  finality  of 
a  judgment,  then  manifestly  it  would  be  unjust  in  the  trial  and 
disposition  of  a  declaratory  judgment  action  to  predicate  the  de- 
cision of  the  court  upon  anything  less  than  the  facts  of  the  whole 
case.®  The  court  is  under  the  duty  in  a  proceeding  for  a  declara- 
tory judgment,  where  the  petition  alleges  facts  sufficient  to  state  a 
cause  of  action,  to  state  the  rights,  if  any,  to  which  the  plaintiff  is 
entitled,  and  if  the  plaintiff  is  entitled  to  no  relief,  then  the  court 
should  so  find  and  state.^ 

The  efficacy  of  the  declaratory  judgment  action  would  be  great- 
ly emasculated,  if  not  entirely  destroyed,  if  the  court  were  power- 
less to  make  and  enter  temporary  orders  essential  to  the  preserva- 
tion of  the  status  quo  pending  a  final  determination  of  the  action, 
so  it  is  not  only  the  right,  but  the  duty,  of  the  court  to  take  such 
indispensable  steps  as  shall  be  requisite  or  proper  to  preserve  such 
status  until  a  declaration  final  in  its  operation  may  be  entered  in 
the  cause.® 

A  judge  is  not  disqualified  to  hear  and  determine  in  an  action 
for  a  declaration  of  rights  where  the  issue  is  the  salary  of  other 
judges,  when  such  judge  would  not  be  affected  by  his  decision 
either  way,  and  under  these  circumstances,  it  would  seem  to  follow 
that  it  would  be  the  duty  of  the  judge,  notwithstanding  the  in- 
volvement of  such  issue,  to  proceed  with  the  hearing  and  make 
such  declaration  as  the  pleadings,  the  proof  and  applicable  princi- 
ple of  law  demand.^ 


N.Y. — Home  v.  Loughman,  264 
App.Div.  124,  34  N.Y.S.2d  634. 
Ohio— RKO  Distributing  Corpo- 
ration V.  Film  Center  Realty  Co., 
53  Ohio  App.  438,  5  N.E.2d  927. 
Ohio — Bruckman  v.  Bruckman 
Co.,  60  Ohio  App.  361,  21  N.E.2d 
481.  In  the  last-cited  case  the 
court  said,  "This  does  not  mean 
that  the  plaintiff  has  stated  facts 
entitling  him  to  a  declaration  of 


rights  as  he  claims  them  to  be, 
but  it  means  that  the  court  is  re- 
quired to  state  what  rights,  if  any, 
the  plaintiff  has  under  the  facts 
stated.  If  the  plaintiff  is  entitled 
to  no  relief  under  those  facts,  the 
court  must  so  state.'' 

8.  Wis.— -State    v.    Adelmeyer,    221 
Wis.  246,  265  N.W.  838. 

9.  Ala. — Ex  parte  Houston  County, 
235  Ala.  304,  178  So.  535. 


863 


Digitized  by 


Google 


§  370  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  7 

It  is  the  duty  of  the  judge  in  a  declaratory  judgment  action  pend- 
ing before  him  to  examine  the  pleadings,  hear  the  proofs,  declare 
the  law  and  adjudicate  the  rights  of  the  parties,  but  in  some  cases 
it  may  be  likewise  his  power  and  his  duty  to  go  further  and  to 
direct  the  presenting  of  actions  for  declaratory  relief  against  cer- 
tain parties. 

An  illustration  of  this  rule  is  aptly  found  in  a  case  where  an  in- 
surance company  had  become  insolvent  and  the  court  appointed  a 
liquidator  to  wind  up  and  liquidate  the  affairs  of  such  company; 
such  liquidator  may  be  instructed  by  the  appointing  court  to  bring 
actions  for  declaratory  relief  against  subscribers  of  stock  of  such 
company,  and  settle  questions  common  to  all  subscribers  under  the 
common  form  of  contract  and  power  of  attorney  executed  by  each 
of  such  subscribers.^® 

§  370.    Theory  of  the  Case  as  Binding 

The  adjective  rules  of  law  with  respect  to  the  requirement  that 
the  parties  litigant  must  adopt  a  theory  in  the  trial  of  a  case,  and 
that  theory  may  not  be  discarded  and  a  new  one  substituted  in  its 
place  thereafter  in  such  trial  or  on  appeal  is  the  same  in  a  declara- 
tory judgment  action  as  in  ordinary  actions  at  law  or  suits  in 
equity. 

So  in  a  case  where  it  was  the  theory  of  the  plaintiff  that  a  con- 
tract was  affected  by  usury  and  the  rights  of  the  parties  were  dif- 
ferent from  what  they  would  be  if  no  such  usury  had  tainted  the 
contract,  the  plaintiffs  were  entitled  to  bring  a  suit  to  determine 
the  rights  of  the  parties  notwithstanding  their  default  in  the  con- 
tract." In  other  words,  the  theory  of  the  action  or  suit  adopted 
on  the  trial  tenaciously  clings  thereto  on  appeal.  And  where  the 
theory  adopted  by  the  parties  at  the  trial  is  that  the  action  is  not 
one  for  declaratory  relief,  by  no  sort  of  a  metamorphosis  of  po- 
sition thereafter  may  they  be  relieved  of  the  binding  effect  of  the 
adopted  theory,  and  in  no  case  may  the  action  be,  at  any  stage  of 
the  proceedings,  converted  into  one  for  declaratory  relief,  how- 
ever desirable  such  may  be.'*  The  right  of  the  plaintiff  to  main- 
tain a  declaratory  action  must  be  determined  on  a  construction  of 

10.  CaL— Mitchell  v.  Pacific  Grey- 
hound Lines,  33  Cal.  App.2d  53, 
91  P.2d  176. 
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his  pleading  in  its  entirety  to  determine  the  theory  on  which  the 
action  is  sought  to  be  maintained.'*  Where  a  declaratory  action 
is  brought  on  a  well  defined  theory,  the  decision  will  be  limited 
to  that  theory  and  no  relief  will  be  granted  where  it  is  necessary 
to  break  away  from  such  theory.'*  The  parties  are  bound  by  the 
theory  of  the  case  presented  by  them  and  they  will  not  be  per- 
mitted to  recede  therefrom  and  inject  into  the  case  a  new  theory, 
and  an  application  of  this  rule  is  found  in  a  case  where  it  was  tried 
on  the  theory  that  only  royalties  on  oil  was  involved  therein,  and 
thereafter  it  was  attempted  by  one  of  the  parties  to  change  this 
theory  to  involve  royalties  on  minerals  in  the  lands." 

Slight  irregularities  in  the  proceedings  and  immaterial  over- 
sights may  not  be  dilated  into  insurmountable  obstacle  in  the  way 
of  granting  declaratory  relief.  Falling  within  this  category  is 
such  an  oversight  as  failing  to  file  a  replication  in  the  defendant's 
pleading  where  required  by  the  local  practice,  but  the  trial  pro- 
ceeds in  the  same  manner  as  if  such  replication  had  been  inter- 
posed. No  complaint  may  be  made  thereafter,  since  the  theory 
upon  which  the  trial  proceeded  was  that  such  pleading  by  the 
plaintiff  had  been  interposed.'* 

Where  it  appeared  that  the  plaintiff  was  indebted  to  the  dece- 
dent's estate,  but  such  indebtedness  was  to  be  deducted  from  a 
devise  or  bequest  to  him  under  the  terms  and  conditions  of  the 
decedent's  will,  the  plaintiff  was  not  entitled  to  recover  on  a  claim 


11.  CaL— Giomctti  v.  Eticnne,  132 
CaLApp.  602,  23  P.2d  52,  rehear- 
ing denied.  Supp.,  25  P.2d  826, 
motion  denied  219  Cat.  687,  28 
P.2d  913. 

12.  Ind.— Powell  v.  Madison  Safe 
Deposit  &  Trust  Co.,  208  Ind. 
432,  196  N.E.  324.  101  A.L.R. 
1368. 

See,  however,  Brennan  v.  Pitt- 
ston  Brewing  Corp.,  Pa.Com.Pl., 
35  Lu2.Leg.Reg.249,  89  Pittsb. 
Lcg.J.  611,  affirmed  344  Pa.  495. 
26  A.2d  334.  holding  that  a  peti- 
tion for  confirmation  of  a  sale 
of  personal  property  levied  upon 
under  an  execution  may  be  con- 
verted into  a  proceeding  for  a  dec- 


laration of  rights  at  the  siut  of 
the  sheriff  who  made  the  levy. 

13.  Mich. — Finlayson  v.  West  Bloom- 
field  Township,  320  Mich.  350,  31 
N.W.  80. 

14.  N.J.— Stabler  v.  Ramsay, N. 

J.Eq. .  62  A.2d  464. 

15.  Tex. — Ferguson  v.  Naush,  Tex. 
Civ.App.,  227  S.W.2d  590. 

16.  Va.— Chick  v.  MacBain,  157  Va. 
60,  160  S.E.  214.  See  also.  Build- 
ers &  Manufacturers  Mut.  Cas- 
ualty Co.  v.  Paquette,  D.C.  Me.. 
21  F.Supp.  858.  where  case  pro- 
ceeded as  if  a  plea  to  the  court's 
jurisdiction  had  been  interposed, 
although  no  such  pleading  had 
been  filed. 
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that  he  had  against  said  estate  where  the  same  had  been  rejected, 
and  take  under  the  will  as  well,  but  the  trial  court  had  equity  juris- 
diction to  entertain  the  action  as  one  for  declaratory  relief  seek- 
ing the  construction  of  the  will  and  in  such  circumstances  may 
proceed  to  a  determination  and  declaration  of  the  rights  of  the 
plaintiff  in  the  premises.'^ 

When  a  party  once  assumes  a  theory  in  a  case,  such  theory 
clings  to  him  with  such  tenacity  that  he  may  not  discard  it  or 
escape  the  consequences  of  the  operation  and  effect  thereof  at  any 
stage  of  the  proceedings  thereafter,  not  only  in  the  trial  court,  but 
on  appeal  as  well.  So  where  the  plaintiff's  pleading  was  sus- 
ceptible of  the  construction  that  it  sought  a  declaration  of  rights, 
or  was  equally  susceptible  of  the  interpretation  of  seeking  redress 
for  breach  of  contract,  a  reviewing  court  will  consider  the  case 
on  appeal  on  the  theory  adopted  by  the  parties  at  the  trial,  par- 
ticularly where  no  procedural  question  was  seasonably  raised.^* 

It  has  been  held,  however,  that  where  the  plaintiff  and  defend- 
ant entered  into  a  written  contract,  under  which  the  parties  agreed 
to  engage  in  business  and  a  proper  method  of  division  of  profits 
was  in  dispute,  the  plaintiff  was  entitled  to  declaratory  relief  and 
it  is  immaterial  whether  it  was  on  the  theory  of  a  partnership  or 
joint-adventure  or  that  the  defendant  held  the  profits  as  a  trustee 
for  the  plaintiff.'* 

The  test  of  sufficiency  of  a  complaint  in  a  declaratory  judgment 
proceeding  is  not  whether  the  complaint  shows  that  the  plaintiff 

17.  CaL — McCaughna  v.  Billhorn,  10  "Other  relief  beyond  a  decla- 
Cal.App.2d  674,  52  P.2d  1025.  ration  of  rights  was  prayed  for. 

18.  Ohio— Avondale  Motor  Car  Co.  "The  answer  and  cross-peti- 
V.  Donovan,  60  Ohio  App.  78,  19  tion  are  simple  replies  and  cross- 
N.E.2d  521.  claims  upon  the  contract  forming 

"It  is  somewhat  difficult  to  ex-  the  basis  for  the  petition, 

actly  state  the  nature  of  this  ac-  "No    procedural    question    was 

tion,  considering  the  petition  seasonably   raised.    We   consider 

alone.   It  is  asserted  by  the  plain-  the  case  here,  therefore,  upon  the 

tiff  that  it  initiated  a  proceeding  theories  adopted  by  the  parties  in 

to  secure  a  declaratory  judgment.  the  trial  court."   Avondale  Motor 

It  is  susceptible  of  such  construe-  Car    Co.    v.    Donovan,    60    Ohio 

tion,    although    it   also    could    be  App.  78,  19  N.E.2d  521. 
considered    to    include    a    claim       19.  CaL — Zimmer  v.  Gorelnik,  42  Cal. 

based   upon  a  breach   of  a  con-  App.2d  440,  109  P.2d  34. 
tract. 
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is  entitled  to  a  declaration  of  rights  in  accordance  with  his  theory, 
but  whether  he  is  entitled  to  a  declaration  of  rights  at  all.  So  that 
even  if  the  plaintiff  is  on  the  wrong  side  of  a  controversy,  if  he 
states  the  existence  of  a  controversy  which  should  be  settled  by 
the  court  under  the  declaratory  judgment  law,  he  states  a  cause 
of  suit.*<> 

A  letter  from  an  attorney  of  a  sewer  district  to  liquidators  of 
sewers,  stating  that  he  had  deposited  funds  representing  attor- 
neys' fees  taxed  as  costs  in  delinquent  tax  suits,  in  a  special  ac- 
count, from  which  he  had  defrayed  expenses,  and  that  he  had  drawn 
a  check  to  himself  from  such  account  for  attorneys*  fees,  did  not 
preclude  the  attorney  from  bringing  a  declaratory  action  when 
threatened  with  an  action  by  the  liquidators  to  recover  such  fees.*^ 

Where  the  plaintiff  sought  a  declaratory  judgment  establishing 
his  rights  as  a  lessee  in  real  estate  transferred  by  one  defendant 
to  another  defendant,  and  an  injunction  restraining  the  defendants 
from  interfering  with  such  rights  and  for  damages,  a  judgment 
for  the  defendants  under  such  circumstances  without  any  declara- 
tion of  rights  is  inappropriate.**  However,  where  no  attack  is 
made  upon  a  judgment  on  appeal  that  was  decided  upon  the  wrong 
theory,  the  Supreme  Court  will  decide  the  case  on  the  theory  on 
which  it  is  presented  to  such  court.** 

The  binding  ties  of  an  adopted  theory  may  not  be  broken  or 
cast  off  either  to  overturn  or  sustain  the  judgment  of  the  trial 
court,  so  on  appeal  from  a  decree  in  a  declaratory  action  dismiss- 
ing the  complaint  on  the  ground  that  the  plaintiff's  pleading  did 
not  present  that  indispensable  justiciable  controversy,  required  to 
be  present  in  every  case,  a  reviewing  court  will  not  consider  the 
appellee's  contention  that  the  action  was  collusive  and  was  brought 
thereby  intending  to  harass  and  embarrass  the  defendant,  where 
such  was  not  the  theory  on  the  trial,  and  neither  will  the  dismissal 
be  sustained  on  review  upon  the  ground  that  the  entertainment  of 
the  suit  for  declaratory  relief  rests  in  the  discretion  of  the  trial 
court.** 

20.  Ore.— Cabell  v.  City  of  Cottage      22.  Conn.— Diotautio  v.   Puskas,   134 
Grove,    170    Ore.   256,    130    P.2d  Conn.  349,  57  A.2d  726. 

1013.   144  A.L.R.  286.  23.  Conn.— Diotautio  v.   Puskas,   su- 

21.  Mo. — Teasdale    v.    Mayne,    Mo.  pra. 

App.,  166  S.W.2d  316.  24.  U.S.— E.    W.    Bliss   Co.   v.    Cold 
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§  371.    Effect  of  Mistaken  Remedy 

If  the  plaintiff  in  an  action  for  declaratory  relief  has  mistaken 
his  remedy,  but  has  set  forth  facts  showing  that  he  is  entitled  to 
relief  of  a  kind  which  the  court  can  grant,  the  fact  that  he  asks 
for  a  declaratory  judgment  is  not  a  bar  to  the  granting  of  an  ap- 
propriate decree  affording  him  the  relief  to  which  he  is  rightfully 
entitled  under  the  pleadings  and  proof.*' 

The  rule  discussed  in  this  section  has  been  held  inapplicable 
where  a  motion  is  made  at  the  conclusion  of  the  opening  state- 
ment, which  motion  seeks  dismissal.*' 

§  372.    Conduct  of  Trial 

The  well-beaten  paths  that  mark  the  course  of  procedure  in  the 
trial  of  actions  at  law  and  suits  in  equity  generally  may  be  safely 
followed  throughout  the  course  of  a  trial  in  a  declaratory  judg- 
ment action.  In  these  proceedings,  as  in  other  actions  generally, 
no  judgment  declaring  rights  and  adjudicating  duties  and  fixing 


Metal  Process  Co.,  C.C.A.Ohio, 
102  F.2d  105.  But  see  Merchants 
Mut.  Casualty  Co.  v.  Leone,  298 
Mass.  96,  9  N.E.2d  552,  where  the 
converse  rule  is  enunciated, 
wherein  the  court  said,  "If,  in  our 
judgment,  the  discretion  reserved 
to  the  court  under  the  (Declara- 
tory Judgment)  rule  ought  to 
have  been  exercised  by  declining 
to  make  a  determination  of  the 
right,  then  the  decree  dismissing 
the  bill,  ought  to  be  affirmed,  re- 
gardless of  the  reasons  upon 
which  it  was  based.''  It  seems, 
however,  that  the  Supreme  Court 
of  the  United  States  has  thrown 
its  great  weight  in  the  balance 
on  the  side  of  E.  W.  Bliss  Co.  v. 
Cold  Metal  Process  Co.,  CCA. 
Ohio,  102  F.2d  105,  wherein  the 
court  said,  "We  have  no  occa- 
sion to  deal  with  questions  that 
may  arise  in  the  progress  of  the 
cause,  as  the  complaint  has  been 


dismissed  in  limine."  Aetna  Life 
Ins.  Co.  V.  Haworth,  57  S.Ct. 
461,  300  U.S.  227,  81  L.Ed.  617, 
108  A.L.R.  1000. 

25.  U.S. — Hunkin-Conkey  Const.  Co. 
V.  Pennsylvania  Turnpike  Com- 
mission, D.CPa.,  34  F.  Supp.  26. 
Ore. — Central  Oregon  Irr.  Dist. 
V.  Deschutes  County,  168  Ore. 
493,  124  P.2d  518. 

See  section  401,  note  43,  infra. 

26.  Ohio — Samuels  v.  United  States 
Holding  Co.,  1^  Ohio  App.  163, 
63  N.E.2d  445. 

It  is  submitted,  however,  that 
the  learned  Ohio  court  is  in  error 
in  making  the  pronouncement 
stated  in  the  text,  for  the  reason 
the  court  had  theretofore,  in  the 
same  opinion,  held  that  the  ac- 
tion was  not  one  for  declaratory 
relief,  and  the  most  that  could  be 
claimed  for  the  pronouncement  by 
the  learned  Ohio  court  is  a  dic- 
tum. 
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responsibilities  should  be  pronounced  until  all  of  the  evidence  is 
heard.*7 

So  within  the  procedural  ambit  applicable  to  declaratory  judg- 
ment actions  in  general,  no  reason  grounded  upon  substance  may 
be  urged  why  such  action  may  not  be  heard  with  a  cross-action 
seeking  affirmative  equitable  relief.** 

It  is  proper  if  the  court  is  of  the  opinion  that  the  issues  raised 
upon  a  counterclaim  or  cross  complaint  may  terminate  the  con- 
troversy and  save  a  trial  upon  the  complaint  and  answer,  then  the 
cross  complaint  or  counterclaim  may  be  tried  first  before  entering 
upon  the  trial  of  the  issue  raised  by  the  complaint  and  answer.** 

Where,  under  a  statutory  provision  that  a  defendant  may  in  his 
answer,  without  first  replying  to  the  averments  of  fact  in  the  pe- 
tition in  a  declaratory  judgment  action,  raise  questions  of  law 
either  to  the  jurisdiction  of  the  court  or  to  the  plaintiff's  legal  right 


27.  Ky. — Supreme   Tent   of   Knights      28. 
of   Maccabees   of   the   World   v. 
Dupricst,  235  Ky.  46,  29  S.W.2d 
599. 

Mason's  AdmV  v.  Mason's 
Guardian,  239  Ky.  208,  39  S.W.2d 
211.  In  the  last-cited  case  the 
court  said,  ''As  this  is  a  proceed- 
ing under  the  Declaratory  Judg- 
ment Act,  the  court  should  have 
required  the  parties  to  manifest 
the  necessary  facts  before  at- 
tempting to  render  a  judgment." 
Ohio— RKO  Distributing  Corpo- 
ration V.  Film  Center  Realty  Co., 
53  Ohio  App.  438,  5  N.E.2d  927, 
wherein  the  court  said,  "The  dec- 
laration of  rights  is  to  have  the 
finality  of  a  judgment  and  mani- 
festly it  would  be  unjust  to  predi- 
cate it  upon  anything  less  than 
the  whole  case.  If  the  declara- 
tion is  predicated  on  less  than  the 
whole  facts,  it  would  and  should 
be  no  more  than  an  academic 
opinion  on  an  abstract  question, 
whereas,  it  is  intended  to  per-  29. 
manently  fix.  the  rights  of  the 
parties." 
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U.S. — See  Reliance  Life  Ins.  Co. 
V.  Burgess,  C.C.A.Mo.,  112  F.2d 
234,  certiorari  denied  61  S.Ct.  137, 
311  U.S.  699,  85  L.Ed.  453,  re- 
hearing denied  61  S.Ct.  391,  311 
U.S.  730,  85  L.Ed.  475. 

See  also,  Reliance  Life  Ins.  Co. 
V.  Fancher,  D.C.Mo.,  30  F.Supp. 
264.  An  action  by  beneficiary 
against  insurer  to  recover  on  pol- 
icy would  not  be  consolidated 
with  another  action  by  same  in- 
surer against  administrators  of 
insured's  estate,  for  declaratory 
judgment  adjudicating  insurer's 
nonliability  on  other  policies,  not- 
withstanding that  the  factual  is- 
sues in  each  case  were  identical, 
since  the  burden  of  proof  rested 
upon  different  parties  in  the  dif- 
ferent cases  and  consolidation 
would  result  in  confusing  the 
jury. 

Mo. — Liberty  Mut.  Ins.  Co.  v. 
Jones,  Mo.,  130  S.W.2d  945,  125 
A.L.R.  1149. 

Cal.— Silver  v.  Shemanski,  89  Cal. 
App.2d  520,  201  P.2d  418. 
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to  have  the  disputed  matter  determined  by  a  declaratory  judgment, 
such  questions,  when  raised,  must  be  determined  prior  to  a  con- 
sideration of  the  plaintiff's  right  to  the  relief  sought.*® 


30.  U.S.— Caterpillar  Tractor  Co.  v. 
International  Harvester  Co.,  C. 
CA.Cal,  106  F.2d  769.  Where 
the  defendant's  letter  notifying 
plaintiff  of  alleged  infringement 
of  defendant's  patents  stated  that 
defendant  had  examined  tractors 
which  plaintiff  had  brought  out 
and  requested  plaintiff  to  discon- 
tinue the  use  of  inventions  al- 
legedly covered  by  defendants's 
patents,  it  could  not  be  held  as 
matter  of  law  that  letter  did  not 
include  a  charge  of  infringement 
with  respect  to  a  certain  model 
undergoing  trial  and  soon  to  be 
placed  in  production  for  sale  by 
plaintiff. 

See  also,  Maryland  Casualty 
Co.  V.  Tindall,  D.C.Mo.,  30  F. 
Supp.  949,  117  F.2d  905,  wherein 
it  was  held  that  plaintiff,  an  insur- 
ance company,  was  not  entitled  to 
have  its  declaratory  action  ad- 
vanced for  and  tried  before  an  ac- 
tion for  damages  would  be  triable 
in  the  state  court. 

See  also,  E.  I.  Du  Pont  De  Ne- 
Mours  &  Co.  V.  Byrnes,  1  F.R.D. 
34,  wherein  the  following  rulings 
were  had  on  interrogatories  pro- 
pounded under  the  Rules  of 
Civil  Procedure  for  the  District 
Courts  of  the  United  States,  28 
U.S.C.A.  following  section  723c, 
in  a  declaratory  judgment  action 
seeking  determination  of  nonin- 
fringement of  patent: 

Interrogatories  inquiring 
whether  or  not  the  defendant  or 
his  predecessors  in  interest  had 
produced  certain  mixtures  and  re- 
questing samples  of  such  mix- 
tures would  be  granted. 

Interrogatory  requesting  plain- 
tiff to  identify  raw  materials  and 


to  give  information  regarding 
them  would  be  granted,  except 
the  request  for  qualitative  analy- 
sis where  the  defendant  had  been 
furnished  with  samples. 

Interrogatory  requiring  plain- 
tiff to  state  in  detail  the  respects 
in  which  products  of  patent  were 
unlike  the  products  of  plaintiff 
mentioned  in  an  amended  petition 
would  be  granted. 

An  interrogatory  seeking  to  ob- 
tain differentiation  between  items 
set  forth  in  bill  of  particulars 
which  appear  to  be  inconsistent 
or  contradictory  will  be  granted. 

An  interrogatory  requiring 
plaintiff  to  state  what  changes  had 
been  made  since  its  first  manu- 
facture in  its  raw  materials,  proc- 
esses, products,  and  uses,  which 
interrogatory  was  objected  to  on 
ground  that  it  would  necessitate 
revelation  of  secret  process,  would 
not  be  granted. 

Interrogatory  requiring  plain- 
tiff to  describe  in  detail  all  proc- 
esses carried  out  and  all  products 
made  or  sold  other  than  those 
described  in  petition  and  bill  of 
particulars  would  not  be  granted 
where  interrogatory  did  not  limit 
details  of  products  to  patents  in- 
volved. 

Interrogatory  requiring  in  con- 
nection with  hydrogenation  or  re- 
duction step  to  state  every  vari- 
able factor  would  not  be  granted. 

Interrogatory  requiring  a  quali- 
tative analysis  would  not  be 
granted  where  samples  had  been 
given  to  defendant  for  purpose  of 
analysis. 

Interrogatory  calling  for  an 
opinion  would  not  be  granted. 

Interrogatory  requiring  plaintiff 
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§  373.    Duty  of  the  Court  to  Decide  the  Nature  of  the  Action 

It  is  the  duty  of  the  court  to  determine  the  nature  of  the  action 
before  it,  that  is  whether  it  is  one  seeking  a  declaration  of  rights 
or  one  asking  coercive  relief.  So  where  an  insurance  company's 
pleading  praying  for  a  declaratory  judgment  determining  the  rights 
of  parties,  status,  duties,  obHgations,  and  legal  relations,  arising 
from  a  motor  vehicle  liability  policy,  discloses  that  the  judgment 
sought  involves  the  same  issues  of  law  and  fact  that  would  be 
involved  in  a  decree  in  equity  cancelling  the  policy,  and  also  prays 
for  "such  further  relief  to  which  the  plaintiff  may  be  entitled"  and 
a  coercive  decree  of  cancellation,  such  an  action  should  be  classi- 
fied as  purely  one  in  chancery  and  not  an  action  for  declaratory 
relief.'^ 

§  374.    Jury  Trial 

The  Declaratory  Judgment  Statutes  cautiously  protect  the  right 
to  a  trial  by  jury,  and  it  may  be  stated  as  a  general  rule,  that  in  a 
declaratory  judgment  action  the  right  to  a  trial  by  jury  is  gov- 
erned by  the  same  rules  as  obtain  generally  in  actions  at  law  and 
suits  in  equity.'*  The  declaratory  judgment  statute  does  not  give 
the  plaintiff  the  right  to  have  a  choice  between  impanelling  a  jury 


to  state  in  detail  variation  of  steps 
employed  to  produce  from  raw 
esters  the  commercial  product  of 
their  bases,  griving  identification 
of  commercial  product  and  per- 
centages of  inert  and  active  ma- 
terials in  such  product,  would 
not  be  granted. 

Interrogatory  requiring  plain- 
tiff to  state  whether  it  had  ever, 
and  if  so  when  and  how,  carried 
out  steps  consisting  in  oxidizing 
hydrocarbons  and  then  sulphat- 
ing  or  sulphonating  resulting  pro- 
duct either  before  or  after  frac- 
tionation of  resulting  product 
would  not  be  granted,  interroga- 
tory being  too  broad  and  indefi- 
nite. 

Interrogatory  requiring  from 
plaintiff   detailed   analysis   of   all 


defects  in  specifications  of  patent, 
without  making  any  distinction 
between  processes  and  products 
in  issue  and  those  which  were 
not,  would  not  be  granted. 

The  above  interrogatives  were 
propounded  by  virtue  of  Rule  33, 
Pa.— Idell  V.  Delaware  County 
Poor  Dist,  28  D.&C.  232,  26  Del. 
199  (Pa.). 

31.  Ohio— Pioneer  Mut.  Casualty  Co. 
of  Ohio  V.  Pennsylvania  Grey- 
hound Lines,  68  Ohio  App.  139, 
37  N.E.2d  412. 

32.  U.S.— Aetna  Casualty  &  Surety 
Co.  V.  Quarles,  C.C.A.S.C,  92  F. 
2d  321. 

Pacific  Indemnity  Co.  v.  Mc- 
Donald, C.C.A.Ore.,  107  F.2d  446 
wherein  the  right  to  jury  trial  by 
insured  and  injured  parties  in  an 
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and  allowing  the  court  to  hear  the  evidence  and  decide  a  presented 
question  of  fact.'* 

It  is  an  abuse  of  discretion  for  the  court  to  deny  jury  trial  where 
one  party  demanded  the  same  but  failing  to  pay  the  fee  required 
under  the  local  statute  to  obtain  a  jury,  however  the  other  party 
paid  such  fee  and  demanded  a  jury,  and  under  these  circum- 
stances the  court  should  not  have  denied  the  right  to  a  jury  trial.'* 

A  declaratory  judgment  statute  provides  that  when  a  proceed- 
ing under  the  act  involves  the  determination  of  an  issue  of  fact, 
such  issue  may  be  tried  and  determined  in  the  same  manner  as 


automobile  accident  was  upheld, 
the  insurance  company  sought  a 
declaratory  judgment  of  nonlia- 
bility on  several  graunds,  among 
others,  fraudulent  conspiracy  be- 
tween assured  and  injured  person. 

American  Lumbermen's  Mut. 
Casualty  Co.  of  Illinois  v.  Timms 
&  Howard.  C.C.A.N.Y.,  108  F.2d 
497,  wherein  it  was  held  that  a 
jury  trial  may  be  had  as  of  right 
in  a  declaratory  action  concern- 
ing obligations  of  an  automobile 
liability  insurance  company.  It 
was  also  held  in  the  cited  case 
that  the  parties  to  a  declaratory 
action  concerning  the  obligation 
of  an  automobile  liability  insur- 
ance company  were  entitled,  with 
the  approval  of  the  judge,  to  agree 
that  an  advisory  verdict  could  be 
taken  as  in  equity  with  the  same 
weight  as  such  a  verdict  had  in 
equity,  but  such  right  is  waived 
if  not  claimed  as  the  law  re- 
quires, or  as  provided  by  federal 
rules  in  the  United  States  courts. 

U.  S.  Fidelity  &  Guaranty  Co. 
V.  Nauer,  D.C.Mass.,  1  F.R.D. 
547. 

Eastman    Kodak    Co.    v.    Mc- 
Auley,  D.C.N.Y.,  2  F.R.D.  21. 
Ky. — Supreme  Tent  of  Knights  of 
MacCabees  of  the  World  v.  Du- 
priest,  235  Ky.  46,  29  S.W.2d  599. 


Hall  V.  Eversole's  Adm'r.,  251 
Ky.  296,  64  S.W.2d  891.  No  er- 
ror  to  deny  a  jury  trial  in  a  pure- 
ly equitable  action,  as  for  the  can- 
cellation of  written  instrument 
Minn. — George  Benz  &  Sons  v. 
Hassie,  208  Minn.  396,  294  N.W. 
412. 

N.J. — Honetsky  v.  Russian  Con- 
sul Mut.  Aid  Soc.  of  America, 
114  N.J.L.  240,  176  A.  670. 
N.Y.— Town  Board  of  Town  of 
Greece  v.  Murray,  130  Misc.  55, 
22Z  N.Y.S.  606. 

Utica  Mut.  Ins.  Co.  v.  Beers 
Chevrolet  Co.,  250  App.Div.  348, 
294  N.Y.S.  82. 

151-163  West  Twenty  -  Sixth 
St.,  Inc.  V.  Mary  Brosnan,  Inc., 
N.Y.Supp.,  183  Misc.  804,  53  N.Y. 
S.2d  123. 

Ohio— Schaefer  v.  First  Nat. 
Bank  of  Findlay,  134  Ohio  St. 
511,  18  N.E.2d  263. 

See  Rules  of  Civil  Procedure 
for  District  Courts,  rule  57,  28 
U.S.C.A.  following  section  723c, 
which  specifically  provides  for 
trial  by  jury. 

33.  Wash.— Webb  v.  Clatsop  County 

School  District  No.  3, Wash. 

,  215  P.2d  368. 

34.  111. — Mason  v.  Continental  Dis- 
tributing Co.,  333  IlLApp.  128, 
76  N.E.2d  780.  See  note  66,  infra. 
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issues  of  fact  are  tried  and  determined  in  other  actions  at  law  or 
suits  in  equity  in  the  court  in  which  the  proceeding  is  pending. 
Under  this  provision  an  issue,  purely  equitable  in  character,  is  not 
any  more  triable  to  a  jury  than  are  other  suits  in  equity.*' 

It  has  been  held  that  the  above  mentioned  provision  of  the  de- 
claratory judgment  statute  permits  the  impaneling  of  a  jury  to 
decide  issues  of  fact  if  not  disputed,  where  such  jury  would  be 
available,  if  the  matter  in  dispute  were  being  tried  by  some  other 
form  than  a  declaratory  action.'^ 

Where  the  pleadings  in  a  declaratory  action  nor  proof  disclose 
any  cause  of  action  for  damages,  for  the  establishment  for  the  in- 
terest in  property,  or  any  other  issue  of  legal  cognizance  involved, 
but  presented  only  a  claim  for  the  establishment  of  the  plaintiffs 
personal  status,  the  trial  court  properly  denied  a  jury  demand.*^ 

The  absence  of  the  preservation  of  the  right  of  trial  by  jury  in 
the  declaratory  statutes  would  not  alter  the  rule,  since  the  con- 
stitutional guaranty  thereof  would  preserve  such  right.** 

So  in  an  insurance  company's  action  it  may  not  avoid  the  effect 
of  a  jury  trial  or  defeat  defendant's  right  thereto,  by  asking  for 
declaratory  relief  determining  the  validity  of  a  defense  being  as- 
serted in  an  action  at  law  on  an  automobile  liability  policy,  for 
the  amount  of  a  judgment  recovered  against  the  insured,  where 
the  asserted  defense  was  legal  and  not  equitable.** 


35.  Waih.— Webb  v.  Clatsop  County 

School  District  No.  3, Wash. 

,  215  P.2d  368. 

36.  Ohio — Aiuto  v.  American  Cas- 
ualty Co.,  Ohio  Common  Pleas, 
89  N.E.2d  313. 

37.  N.Y.— Watterman  v.  Taylor,  C.C. 
A.N.Y.,  168  F.2d  413. 

38.  U.S.— Aetna  Casualty  &  Surety 
Co.  V.  Quarles,  C.C.A.S.C,  92  F. 
2d  321. 

Ga. — But  see  however,  Lippitt  v. 
City  of  Albany,  131  Ga.  629,  63 
S.E.  33, 

N.Y.— Town  Board  of  Town  of 
Greece  v.  Murray,  130  Misc.  55, 
223  N.Y.S.  606. 
Utica  Mut.  Ins.  Co.  v.  Beers 


39. 


Chevrolet  Co.,  250  App.Div.  348, 
294  N.Y.S.  82. 

Travelers  Indemnity  Co.  v. 
Burg,  253  App.Div.  43,  1  N.Y.S. 
2d  172. 

U.S.— Aetna  Casualty  &  Surety 
Co.  V.  Quarles,  C.C.A.S.C,  92  F. 
2d  321. 

In  the  last-cited  case  the  court 
said,  "The  company  seems  to 
think  that  by  asking  a  declara- 
tory judgment  it  became  entitled 
to  a  trial  in  equity  without  a  jury 
and  that  this  is  a  sufficient  rea- 
son for  the  granting  declaratory 
relief  notwithstanding  the  institu- 
tion of  the  action  on  the  policy; 
but  this  is  clearly  not  the  case  as 
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A  federal  court  will  not  assume  jurisdiction  of  a  cause  of  action 
that  is  already  pending  in  the  state  court,  where  it  is  sought  to  in- 
voke the  federal  jurisdiction  by  resort  to  a  declaratory  action,  and 
the  federal  court  is  of  the  opinion  that  the  issue  may  be  better 
presented  to  a  jury  in  the  State  court  than  to  the  federal  court.*® 


the  defense  to  determine  which 
the  declaratory  judgment  was 
sought  was  legal  and  not  equit- 
able in  character.  Where  the  is- 
sues raised  in  a  proceeding  for 
a  declaratory  judgment  are  of  this 
nature,  they  must  be  tried  at  law 
if  either  party  insists  upon  it,  for 
the  statute  so  provides — 28  U.S.C. 
A.  §  400  (3).  And,  irrespective  of 
this  provision  of  the  statute,  it  is 
clear  that  the  right  of  jury  trial 
in  what  is  essentially  an  action  at 
law  may  not  be  denied  a  litigant 
merely  because  his  adversary  has 
asked  that  the  controversy  be  de- 
termined under  the  declaratory 
procedure." 

Another,  and  it  is  submitted  a 
sufficient  reason  why  such  action 
might  not  be  entertained  is  found 
in  the  rule  that  courts  do  not  de- 
clare rights  in  another  action,  or 
procedural  matters  in  other  ac- 
tions. 

U.S.  Fidelity  &  Guaranty  Co.  v. 
Koch,  CC.A.Pa.,  102  F.2d  288. 

Pacific  Indemnity  Co.  v.  Mc- 
Donald, D.C.Ore.,  25  F.Supp.  522. 
Mich.— ^Wolverine  Mut.  Motor 
Ins.  Co.  V.  Clark,  277  Mich.  633, 
270  N.W.  167. 

N.H. — American  Emoplyers  Ins. 
Co.  V.  Wentworth,  N.H.,  5  A.2d 
265. 

N.Y.— Utica  Mut.  Ins.  Co.  v. 
Beers  Chevrolet  Co.,  250  App. 
Div.  348,  294  N.Y.S.  82.  In  the 
last-cited  case  it  was  said,  "Of 
course,  it  is  possible  that  the 
plaintiff  supposes  there  may  be 
some   advantage   to   it   in    trying 


the  issue  before  Special  Terwi 
without  a  jury.  But  there  are 
two  answers  to  that  proposition: 
(1)  Under  rule  213  of  the  Rules 
of  Civil  Practice,  the  issue  of  fact 
may  be  sent  to  a  jury,  and  (2)  the 
remedy  afforded  by  section  473, 
Civil  Practice  Act  (the  Declara- 
tory Judgment  Statute),  was 
never  intended  to  afford  a  sanc- 
tuary of  escape  from  trying  jury 
issues  before  a  jury." 

Travelers  Indemnity  Co.  v. 
Burg,  253  App.Div.  43,  1  N.Y.S. 
2d  172.  "The  plaintiffs  in  the 
negligence  action  are  entitled  to 
have  a  jury  determine  whether  the 
truck  was  being  operated  in  the 
business  of  the  owner  or  with  his 
knowledge,  permission,  and  con- 
sent at  the  time  of  the  accident. 
If  the  plaintiff  in  this  action  was 
permitted  the  relief  asked  for 
they  (the  defendants  in  the  pres- 
ent action)  would  be  denied  this 
right.  In  case  the  jury  should 
determine  in  the  negligence  ac- 
tions that  the  truck  was  not  being 
operated  with  the  knowledge,  per- 
mission, and  consent  of  the  own- 
er then  their  verdict  would  be  in 
favor  of  the  defendant  Burg,  the 
owner,  and  there  would  be  no 
necessity  for  a  declaratory  judg- 
ment. Travelers  Indemnity  Co. 
V.  Burg,  253  App.Div.  43,  1  N.Y. 
S.2d  172. 

Pa. — Gray   v.   Lee,   44   Montg.    1 
(Pa.). 
40.  U.S.— Atchison  T.  &  S.  F.  Ry.  Co. 
V.  Ross,  88  F.Supp.  451. 
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Permission  to  resort  to  declaratory  relief  was  never  intended 
to  afford  a  sanctuary  of  escape  from  trying  issues  before  a  jury, 
where  such  issues  are  properly  triable  before  a  jury.*' 

Where  the  only  effect  of  permitting  the  maintenance  of  a  de- 
claratory action  would  be  to  deprive  the  defendant  of  the  right  to 
a  jury  trial  as  to  its  liability  which  it  would  be  entitled  to  demand, 
if  plaintiff  sued  at  law  at  the  proper  time,  under  these  circum- 
stances a  declaratory  action  is  not  maintainable.** 

If  a  party  is  entitled  to  a  jury  trial  of  an  issue  in  a  declaratory 
judgment  action,  declaratory  relief  cannot  be  granted  until  it  has 
been  had.** 

In  declaratory  judgment  actions  issues  properly  triable  by  a  jury 
cannot  be  withdrawn  from  the  consideration  of  that  arm  of  the 
courts  by  any  attempt  to  seek  a  declaratory  judgment  equitable  in 
form.**  Questions  arising,  at  the  instance  of  insurance  companies, 
growing  out  of  automobile  accidents,  as  to  whether  or  not  the 
driver  of  an  automobile  was  in  the  employ  of  the  insured  or  wheth- 
er or  not  such  driver  was  driving  with  the  consent  of  the  insured, 
or  whether  or  not  the  policy  of  insurance  issued  to  the  insured  was 
subject  to  cancellation  on  the  ground  of  fraud  of  the  insured  and 
a  guest,  are  all  questions  required  to  be  sent  to  the  jury.*' 


41.  CaL — Pacific  Electric  Railway  Co. 
V.     Dewey,    95     Cal.App.2d    69, 

212  P.2d  255. 

N.Y.— Utica  Mut.  Ins.  Co.  v. 
Beers  Chevrolet  Co.,  250  App.Div. 
348,  294  N.Y.S.  82.  See  also,  note 
51,  infra. 

42.  N.Y.— Collyer  v.  First  Colony 
Corp.,  n  N.Y.S.2d  11, 

43.  N.Y.— Travelers  Indemnity  Co. 
V.  Burg.  253  App.Div.  43,  1  N.Y. 
S.2d  172. 

Pa. — Gray  v.  Lee,  44  Montg.  1 
(Pa.). 

44.  U.S.--U.  S.  Fidelity  &  Guaranty 
Co.  V.  Koch,  C.C.A.Pa.,  102  F.2d 
288. 

Pacific  Indemnity  Co.  v.  Mc- 
Donald, D.C.Ore.,  25  F.Supp.  522. 
Mich. — Wolverine  Mut.  Motor 
Ins.  Co.  v.  Clark,  277  Mich.  633, 


45. 


270  N.W.  167. 

N.H. — American  Employers*  Ins. 

Co.  V.  Wentworth,  N.H.,  5  A:2d 

265. 

N.Y. — ^Travelers  Indemnity  Co.  v. 

Burg,  253  App.Div.  43,  1   N.Y.S. 

2d  172. 

Fidelity  &  Cas.  Co.  of  New 
York  V.  Groth,  N.Y.Sup.,  47  N.Y. 
S.2d  68. 

U.S.— U.  S.  Fidelity  &  Guaranty 
Co.  V.  Koch,  C.C.A.Pa.,  102  F.2d 
288. 

Pacific  Indemnity  Co  v.  Mc- 
Donald, D.C.Ore.,  25  F.Supp.  522. 
Mich. — Wolverine  Mut.  Motor 
Ins.  Co.  V.  Clark,  277  Mich.  dZZ, 
270  N.W.  167. 

N.H. — American  Employers  Ins. 
Co.  V.  Wentworth,  N.H.,  5  A.2d 
265. 
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In  an  action  involving  a  burglary  insurance  policy  issued  by  the 
plaintiff  as  to  whether  or  not  the  defense  of  failure  to  keep  books 
and  accounts  was  waived,  was  essentially  a  question  of  fact  to  be 
presented  to  the  jury.** 

So  in  an  action  where  the  liability  insurance  company  sought  a 
declaratory  judgment,  that  the  insured  and  his  guest  were  guilty 
of  fraud  and  also  because  the  insured  had  made  false  statements 
to  the  insurance  company,  regarding  the  accident  and  on  the  issue 
as  to  whether  or  not  the  insured  had  breached  the  clause  of  the 
policy  requiring  him  to  co-operate  with  such  company  in  the  de- 
fense of  suits  brought  against  the  insured  are  all  matters  entitling 
the  insured  and  the  injured  guest  to  a  jury  trial  to  determine.*^ 

The  court  is  without  jurisdiction  in  a  declaratory  action  to  order 
a  removal  of  encroachments  from  a  highway  and  thereby  deprive 
a  property  owner  of  his  right  to  a  trial  by  jury  as  prescribed  under 
a  statute,  which  statute  also  provides  for  the  method  of  removing 
such  encroachments.** 

Whether  an  insurance  company  was  liable  on  a  policy  binder 
allegedly  procured  by  fraud  was  held  to  be  a  question  for  the  jury, 
whether  arising  in  the  insured's  action  on  the  binder  or  in  the  in- 
surance company's  suit  for  a  declaratory  judgment.** 

In  an  action  by  an  automobile  liability  insurer  for  a  declara- 
tion of  non-liability  either  to  the  insured  or  his  judgment  credi- 
tor because  of  the  failure  of  the  insured  to  cooperate,  where  the 
evidence  was  in  dispute  and  permitted  of  different  inferences, 
whether  the  insured  had  failed  to  cooperate  was  for  the  jury 
under  Alabama  law.*® 

N.Y. — Travelers  Indemnity  Co.  v.  547,  holding  that  one  co-defendant 

Burg,  253  App.Div.  43,  1  N.Y.S.  is  entitled  to  the  benefit  of  an- 

2d  172.  other's  claim  of  a  jury  trial. 

National  Grange  Mut.  Liability  Pacific   Indemnity   Co.  v.   Mc- 

Co.  V.  Steere,  264  App.Div.  929,  Donald,  D.C.Ore.,  25  F.Supp.  522. 

36    N.Y.S.2d    114,   appeal   denied  48.  Wis.— State   v.   Jewell,  260  Wis. 

264   App.Div.   960,    Z7    N.Y.S.2d  165,  26  N.W.2d  825. 

284.  49.  U.S.— Piedmont  Fire  Ins.  Co.  v. 

46.  U.S.— General    Accident    Fire    &  Aaron,  C.C.A.Va.,   138  F.2d  732, 
Life  Assurance  Corp.  v.  Schero,  certiorari    denied    64    S.Ct.    789, 
151  F.2d  825,  see  also,  160  F.2d  321  U.S.  789,  88  L.Ed.  1079. 
775.  50.  U.S.— Williams      v.      Employers 

47.  U.S.— U.  S.  Fidelity  &  Guaranty  Mut.  Liability  Ins.   Co.  of  Wis- 
Co.  V.  Naucr,  D.C.Mass.,  1  F.R.D.  consin,  CC.A.Ala.,  131  F.2d  601. 
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Permission  to  resort  to  declaratory  procedure  is  a  matter  of 
sound  discretion  residing  in  the  court,  and  such  an  action  is  usual- 
ly unnecessary  where  an  adequate  remedy  exists  under  some  other 
form  of  action  or  procedure,  and  it  was  never  intended  to  afford  a 
sanctuary  of  escape  from  trying  issues  of  fact  before  a  jury.'^ 

An  insurance  company  issued  a  policy  to  one  engaged  in  the 
roofing  business.  He  secured  contracts  to  put  on  roofing  and  sid- 
ing on  a  building  and  then  he  had  another  party  to  put  on  such 
roofing  and  siding  in  accordance  with  the  contract,  and  the  latter 
had  the  right  to  hire  and  discharge  laborers,  but  the  insured  kept 
the  time  and  paid  the  laborers.  The  question  of  whether  or  not 
the  laborers  were  employees  of  the  insured  was  a  jury  qustion 
under  the  facts  of  the  case.'* 

So,  too,  in  a  declaratory  judgment  action,  a  party  having  a  purely 
legal  right  of  action  or  defense  cannot  bring  a  proceeding  for  de- 
claratory judgment  in  chancery,  at  his  will,  serve  process  anywhere 
in  the  state  and  deprive  defendant  of  his  right  of  trial  in  his  own 
locality  and  by  a  jury  of  his  own  vicinage,  and  an  automobile  lia- 
bility insurance  company  could  not  maintain  such  a  suit  in  equity 
for  a  declaration  of  its  right  under  a  policy  issued  by  it,  where  its 
defense  to  liability  was  legal  with  no  equitable  features  and  could 
be  completely  made  in  a  law  action  and  therefore  involve  the  de- 
termination of  factual  questions  triable  by  a  jury.'* 


51.  CaL— Pacific  Electric  Ry.  Co.  v. 
Dewey,  95  Cal.App.2d  69,  212  P. 
2d  255. 

N.Y.— Utica  Mutual  Ins.  Co.  v. 
Beers  Chev.  Co.,  250  App.Div. 
348,  294  N.Y.S.2d  82. 

52.  U.S.— Lumber  Mutual  Casualty 
Insurance  Co.  of  New  York  v. 
Stukes,  164  F.2d  571,  reversing  72 
F.Supp.  463. 

53.  Mich. — Wolverine  Mut.  Motor 
Ins.  Co.  V.  Clark,  211  Mich.  633, 
270  N.W.  167. 

N.Y, — See  however,  Hall  v.  Crai- 
lo  Sweets,  170  Misc.  120,  29  N.Y. 
S.2d  381,  affirmed  262  App. 
Div  866,  29  N.Y.S.  2d  512, 
holding  that  in  a  stockholders' 
derivative  action,  wherein  a  pro- 


posed counterclaimant  sought  re- 
lief by  way  of  a  declaratory 
judgment,  regarding  the  rights  of 
the  corporation  under  a  contract 
of  employment,  an  application 
for  such  declaratory  judgment 
would  be  denied  on  the  ground 
that  the  litigation  of  such  mat- 
ters might  prejudice  the  right  of 
proposed  impleaded  defendant  to 
select  his  forum  and  a  right  to  a 
jury  trial. 

Fidelity  &  Cas.  Co.  of  New 
York  V.  Groth,  N.Y.Supp.,  47  N. 
Y.S.2d  68. 

151-163  West  Twenty-Sixth  St., 
Inc.  V.  Mary  Brosnan,  Inc.,  N.Y. 
Supp.,  183  Misc.  804,  53  N.Y.S.2d 
123. 
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It  is  not  the  purpose  of  the  declaratory  act  to  make  an  assign- 
ment of  a  chose  in  action  the  subject  of  a  suit  in  equity,  and  there- 
by deprive  the  debtor  of  the  right  of  a  jury  trial  in  a  court  of  law.»* 

In  an  insurer's  action  for  a  declaration  of  non-liability  on  an  au- 
tomobile liability  policy,  where  a  jury  was  demanded,  giving  or 
waiving  of  notice  of  the  accident  and  estoppel  in  pais  were  jury 
issues,  and  the  trial  court  erred  in  treating  a  verdict  against  the 
insurer  as  purely  advisory,  and  in  entering  a  judgment  for  the  in- 
surer."" 

A  declaratory  judgment  action  is  not  maintainable  for  the  pur- 
pose of  depriving  the  defendant  of  a  jury  trial,  and  where  a  jury 
is  impaneled  in  a  case  that  is  not  properly  triable  by  a  jury,  the 
verdict  of  such  a  jury  would  only  be  advisory."* 

While  it  may  be  deemed  by  an  insurance  company  to  be  stra- 
tegically advantageous  to  gamble  on  having  an  issue  in  a  case 
withdrawn  from  the  jury  in  the  state  court  by  the  device  of  ap- 
plying to  a  federal  court  for  declaratory  judgment  where  this  is  the 
purpose  standing  alone,  the  declaratory  action  in  the  federal  court 
will  not  be  entertained."^ 

However,  it  should  be  observed  that  the  right  to  a  trial  by  jury 
is  one  that  may  be  waived  by  failure  to  make  a  demand  therefor 
pursuant  to  law  or  where  he  acquiesces  in  the  proceedings  before 
the  court."*  Indeed,  the  right  to  trial  by  jury  in  the  federal  court 
is  dependent  upon  demanding  the  same  after  the  filing  of  the  ac- 
tion, and  not  later  than  ten  days  after  the  filing  of  the  last  plead- 
ing directed  to  making  up  the  issue  triable  by  the  jury.  This  is 
true  as  to  all  actions,  including  declaratory  judgment  actions."* 

54.  Pla.— Lippman  v.  Shapiro,  151  Bank  of  Findlay.  134  Ohio  St. 
Fla.  327.  9  So.2d  636.  511,  18  N.E.2d  263. 

55.  U.S. — Dickinson  v.  Genera!  Ace.  Wyo, — Holly  Sugar  Corporation 
Fire  &  Life  Assur.  Corp.,  CCA.  v.  Fritzler,  42  Wyo.  446,  296  P. 
Cal.  147  F.2d  396.  206. 

56.  U.S. — Ryan  Distributing  Corp.  v.  59.  U.S. — (American)  Lumbermens 
Caley,  51  F.Supp.  377,  147  F.2d  Mut.  Casualty  Co.  of  Illinois  v. 
138.  Timms    &    Howard,    CCA.N.Y., 

57.  U.S.— Indemnity    Insurance    Co.  108  F.2d  497. 

of  N.  Am.  V.  Kellas,  173  F.2d  120,  Rules    of    Civil    Procedure    for 

affirming  80  F.Supp.  497.  District  Courts,  rule  38,  28  U.S. 

58.  Ohio— Schaefer     v.     First     Nat.  C.A.  following  section  723c. 
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There  may  be  a  declaratory  judgment  to  the  effect  that  mem- 
bers of  Electrical  Workers'  Union  and  New  York  City  manu- 
facturers and  contractors  had  violated  the  Anti-Trust  Laws  of  the 
United  States,  where  the  parties  had  stipulated  and  the  court  had 
ordered  that  the  cause  be  referred  to  a  special  master  to  hear  and 
determine  all  issues  of  law  and  fact,  notwithstanding  the  pendency 
of  actions  between  various  parties  for  treble  damages  involving 
many  issues  in  the  action  for  declaratory  judgment,  since  any 
right  to  a  jury  trial  was  waived.*® 

The  right  to  trial  by  jury  was  obtained  at  a  price  so  great  in 
blood,  battle,  and  sacrifice,  that  the  common-law  system  of  juris- 
prudence jealously  guards  against  the  least  encroachment  thereon^ 
and  is  ever  ready  to  stay  the  hand  that  seeks,  by  any  sort  of  sub- 
terfuge, to  trench  upon  that  sacred  right.  It  takes  more  than  a 
colorable  attempt  to  have  the  proceeding  parade  as  an  equitable 
one  to  destroy  this  heritage  of  the  common  law. 

Seeking  an  injunction,  although  it  is  claimed  the  action  is  in- 
tended to  prevent  a  multiplicity  of  suits,  will  not  operate  to  defeat 
this  right,  and  so  it  is  that  an  insurance  company  is  not  entitled  to 
enjoin  two  suits  on  policies  carrying  disability  benefits  and  involv- 
ing credits  on  premiums  in  case  of  disability  in  a  declaratory  judg- 
ment action,  the  ground  of  attempted  avoidance  of  a  jury  trial 
being  a  multiplicity  of  suits,  since  the  insured  had  a  right  to  a  trial 
by  jury,  as  in  actions  at  law  as  to  the  issues  of  fact,  as  to  his  present 
disability,  and  the  insurance  company  could  defend  such  issues  in 
one  suit  and  plead  the  result  by  way  of  estoppel  by  judgment  in 
the  other  suit.*^ 

Where  an  action  is  brought  by  an  insurance  company  against 
its  insured  and  a  person  injured  by  the  alleged  neglect  of  the  in- 
sured, such  injured  party  has  a  right  to  demand  a  jury  trial." 


60.  U.S.— Allen  Bradley  Co.  v.  Lo- 
cal Union  No.  3,  Intern.  Broth, 
of  Elcc.  Workers,  51  F.Supp.  36. 

61.  U.S.-~Travelers'  Ins.  Co.  v.  Hel- 
mer,  D.C.Ga.,  15  F.Supp.  355. 

62.  U.S. — American  Employers'  Ins. 
Co.  of  Boston,  Mass.  v.  Lind- 
quist.    D.C.Cal.,   43    F.Supp.    610. 

In   the   cited  case  it  was  held 
that    in    a    declaratory   judgment 


action  by  a  public  liability  in- 
surance company  against  its  in- 
sured who  claimed  that  a  clause 
prohibiting  insured's  use  of  ex- 
plosives in  his  business  was  un- 
authorizedly  inserted  in  the  pol- 
icy, and  against  a  minor  who  was 
injured  by  an  explosion,  the  in- 
jured minor  had  a  right  to  demand 
a  jury  trial. 
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It  has  been  held,  however,  that  in  a  suit  for  declaratory  judg- 
ment seeking  an  adjudication  that  the  defendants'  patent  was  in- 
valid or  was  not  infringed  by  the  plaintiff's  product,  and  for  an 
injunction  to  restrain  the  defendants  from  threatening  an  infringe- 
ment action  against  the  plaintiff  and  its  customers,  wherein  the 
defendants  filed  a  counter-claim  alleging  the  plaintiff's  infringe- 
ment and  seeking  an  accounting  and  damages,  in  these  circum- 
stances the  defendants  could  have  the  issue  as  to  damages  tried 
by  a  jury,  and  the  plaintiff  could  have  the  issue  as  to  injunctive 
relief  passed  on  by  the  court  as  a  matter  in  equity.*' 

Where  the  plaintiff  sought  a  declaratory  judgment  that  the  de- 
fendants' patent  was  invalid  or  was  not  infringed,  and  also  sought 
an  injunction  to  restrain  the  defendants  from  threatening  infringe- 
ment action,  and  where  the  defendants  filed  a  counter-claim  alleg- 
ing plaintiff's  infringement  of  the  patent  and  seeking  an  account- 
ing and  damages  therefor,  no  separate  trial  of  the  issues  as  to  the 
validity  of  the  infringement  and  as  to  damages  was  necessary,  and 
the  court  within  its  equity  power  could  grant  equitable  relief  on 
the  testimony  produced  at  a  jury  trial  or  on  such  additional  inquiry 
as  might  seem  to  be  necessary.** 

In  a  declaratory  action  to  determine  whether  a  liability  insur- 
ance company  was  bound  to  pay  any  judgment  recovered  against 
the  insured  for  injuries  sustained  by  a  filling  station  employee, 
where  the  insured  by  its  managing  agent  had  engaged  employee, 
and  insured  and  the  agent,  before  the  employee  was  injured,  agreed 
for  the  agent  to  operate  the  station  on  his  account,  but  the  in- 
sured gave  to  the  employee  no  actual  notice  of  the  intention  to 
terminate  the  employment  contract,  whether  the  employee  ought 
to  have  known  of  the  change  from  other  sources  was  properly  left 
to  the  jury.*" 

Where  the  original  complaint  contained  a  prayer  for  a  jury  but 
the  plaintiff  did  not  pay  the  statutory  fee,  which  was  unknown  to 
the  defendant,  and  the  defendant,  by  its  affidavit,  made  a  clear 
showing  that  it  was  led  to  believe  that  the  plaintiff  had  paid  the 

63.  U.S. — Byran  Distributing  Corp.  v.  65,  N.H. — Ocean  Ace.   &   Guarantee 
Caley,  D.C.Pa.,  51  F.Supp.  377.  Corp.  v.  Connell,  93  N.H.  11,  35 

64.  U.S.— Bryan    Distributing    Corp.  A.2d  385,  150  A.L.R.  1163. 
V.  Caley,  D.C.Pa.,  51  F.Supp.  Zll. 
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statutory  fee  and  when  the  defendant  filed  an  amended  answer  to 
the  complaint  it  demanded  a  jury  and  paid  the  fee,  it  was  error  on 
the  part  of  the  court  to  deny  such  demand.** 

Where  an  insurance  company's  contention  was,  that  although 
the  insured  premises  were  actually  used  as  a  residence  and  a  res- 
taurant, the  fact  that  gambling  and  illegal  sale  of  liquor  on  the 
premises  increased  the  fire  hazard  and  relieved  the  insurance  com- 
pany of  liability  on  its  policy,  and  a  further  contention  was  that  the 
question  of  whether  or  not  gambling  and  selling  of  liquor  on  the 
insured  premises  increased  the  fire  hazard  was  a  question  of  law 
for  the  court  or  a  question  of  fact  for  the  jury.  But  the  policy 
was  not  set  out  and  no  specific  provision  thereof  against  gambling 
or  illegal  sale  of  liquor  on  the  premises  was  called  to  the  attention 
of  the  court  and  in  the  absence  of  a  specific  warranty  that  the 
premises  would  not  be  so  used,  the  question  whether  such  use 
actually  increased  the  hazard  was  one  of  fact  for  the  court  or  jury 
trying  the  case.*^ 

Whether  a  motor  vehicle  is  being  used,  within  the  meaning  of 
an  exception  as  to  the  coverage  thereof,  at  the  time  of  an  accident 
and  where  such  use  within  said  exception  is  charged  by  the  in- 
surance company  and  denied  by  the  assured,  this  was  a  question 
of  fact  for  the  jury  and  which  must  be  submitted  thereto  and  it  was 
error  to  render  judgment  on  the  pleading.** 

§  375.    Burden  of  Proof 

What  is  meant  by  the  "burden  of  proof"  is  reflected  by  the  Wig- 
morean  characteristic  expression  of,  "the  risk  of  non  persuasion" 
and  the  concomitent  obligation  to  go  forward  with  the  proof,  when 
it  might  result  in  a  failure  to  convince  the  trier  of  facts.** 

With  the  exception,  hereinafter  noted  with  respect  to  New 
Hampshire,  the  burden  of  proof  in  a  declaratory  judgment  action 

66.  IlL— Mason   v.    Continental   Dis-  v.  Bachmann,  52  S.Ct.  270,  285  U. 
tributing  Co.,  333  IlLApp.  128,  76  S.  112,  76  L.Ed.  648. 

N.E.2d  780.  68.  N.C.— Lumbermen's  Mutual  Cas- 

Scc  note  34,  supra.  ualty  Ins.  Co.  of  N.  Y.  v.  Wells, 

67.  U.S.— Firemen's  Ins.  Co.  of  New-  225  N.C.  547,  35  S.W.2d  631. 
ark,    N.J.    v.    Smith,    C.C.A.Mo.,  69.  U.S.— Pacific     Portland     Cement 
180  F.2d  371.  Co.  v.  Food  Machinery  and  Chem- 

St.  Paul  Fire  &  Marine  Ins.  Co.  ical  Corp.,  178  F.2d  541. 
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is  the  same  as  in  ordinary  actions  at  law  or  suits  in  equity,  and 
the  plaintiff  bringing  a  declaratory  judgment  action  must,  in  order 
to  succeed,  prove  his  case  in  accordance  with  and  within  the  mean- 
ing of  such  rules,  and  this  rule  is  not  affected  by  the  fact  that  a 
negative  declaration  is  sought — of  nonliability 7®  It  may  be  stated 
as  a  general  rule,  that  the  burden  of  proof  is  upon  the  plaintiff 
to  show  that  conditions  exist  to  justify  the  court  in  exercising  its 
discretionary  powers  to  grant  declaratory  relief  pursuant  to  the 
declaratory  judgment  statute.^*  It  seems  that  an  applicant  for 
a  declaratory  judgment  has  the  burden  of  showing  that  present 
justiciable  controversy  exists,  and  if  this  fact  is  not  shown  then  a 
cause  of  action  for  declaratory  relief  is  not  establishedJ**  So,  al- 
so, where  the  plaintiff  makes  allegations  which  are  denied  by  the 
defendant,  then  the  onus  is  thrown  on  the  plaintiff  to  prove  the  al- 
legations charged  in  his  pleading^* 


70.  U.S. — Reliance  Life  Ins.  Co.  v. 
Fancher,  D.C.Mo.,  30  F.Supp.  264. 

Employers*  Liability  Assur. 
Corporation,  Limited,  of  London, 
England  v.  C.  E.  Carnes  &  Co., 
D.C.La.,  24  F.Supp.  128,  affirmed 
C.  E.  Carnes  &  Co.  v.  Employers' 
Liability  Assur.  Corporation, 
Limited,  of  London,  England,  101 
F.2d  739. 

Travelers  Ins.  Co.  of  Hartford, 
Conn.  V.  Drumheller,  D.C.Mo., 
25  F.Supp.  606,  wherein  it  was 
said,  **Obviously,  it  seems  to  us, 
if  defendant  put  in  no  evidence 
whatever,  plaintiff  would  not  be 
entitled  to  a  judgment  granting 
the  prayer  of  its  petition  unless  it 
offered  proof  sustaining  its  al- 
legations.'' 

See  Speaker  v.  Keating,  D.C. 
N.Y.,  36  F.Supp.  556,  reversed  on 
other  grounds,  C.C.A.,  122  F.2d 
706,  holding  that  in  an  action 
against  administrators  for  de- 
claratory judgment  regarding  the 
title  to  bonds  and  mortgages  al- 
legedly conveyed  to  plaintiff  by 
assignment  as  a  gift  inter  vivos, 
wherein  one  of  the  administrators 
sought  no  affirmative  relief  in  his 


individual  capacity  based  on  an 
alleged  agreement  of  the  plain- 
tiff to  give  such  administrator 
one-half  of  the  bonds  and  mort- 
gages, the  plaintiff  was  not  called 
upon  under  these  circumstances 
to  meet  any  personal  claim  of 
such  administrator,  and  was  not 
called  upon  to  treat  it  in  any 
other  way  than  any  other  evi- 
dence offered  by  the  administra- 
tors. 

Reliance  Life  Ins.  Co.  v.  Bur- 
gess, C.C.A.MO.,  112  F.2d  234, 
certiorari  denied  61  S.Ct.  137,  311 
U.S.  699,  85  L.Ed.  453.  rehearing 
denied  61  S.Ct.  391,  311  U.S.  730, 
85  L.Ed.  475. 

Thompson  v.  B.  &  O.  Ry.  Co., 
D.C.Mo.,  59  F.Supp.  21,  holding 
that  the  party  holding  the  affirma- 
tive of  the  issue  has  the  burden 
of  proof,  and  the  rule  is  no  dif- 
ferent because  the  action  is  one 
for  a  declaration  of  rights. 

Thompson  v.  Baltimore  & 
Ohio  R.  R.  Co.,  59  F.Supp.  21,  af- 
firmed 155  F.2d  767,  certiorari 
denied  67  S.Ct.  122,  129,  329  U.S. 
762,  91  L.Ed.  657,  180  F.2d  416, 
72  F.Supp.  65. 
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To  ascertain  on  which  party  the  burden  of  proof  lies  the  plead- 
ings should  be  consulted,  and  the  question  is  which  of  the  parties 
would  suffer  an  adverse  judgment  if  no  evidence  was  received  and 
when  that  matter  is  determined,  that  party  has  the  burden  of 
proof.^'  It  is  not  competent  for  the  plaintiff,  in  his  complaint,  to 
include  in  the  prayers  thereof  a  prayer  for  a  determination  of  on 
whom  the  burden  of  proof  lies.  This  is  a  matter  that  the  court 
must  determine  in  the  due  course  of  the  proceeding,  but  it  is  not 
a  proper  matter  to  be  included  in  the  prayer  for  declaratory  re- 
lief.''^ So  a  purchaser  bringing  an  action  for  declaratory  judg- 
ment seeking  to  be  relieved,  on  account  of  invalidity  of  the  title 
to  land  offered,  under  said  contract,  has  the  burden  of  establishing 
such  invalidity.^' 

It  is  a  fundamental  rule  that  the  burden  of  proof,  in  its  primary 
sense,  rests  upon  the  party  who,  as  determined  by  the  pleading, 
asserts  the  affirmative  of  an  issue  and  it  remains  there  until  the 
final  submission  of  the  issues  to  be  decided."'* 


IlL — International  Hotel  Co.  v. 
Libbey,  C.CA.Ill.,  158  F.2d  717. 
Kan. — West  v.  City  of  Wichita, 
118  Kan.  265.  234  P.  978.  In  the 
last-cited  case  the  court  said,  "In 
any  event  the  person  bringing 
such  action  is  a  plaintiff,  and  has 
the  ordinary  burden  of  establish- 
ing his  cause  of  action  by  pre- 
ponderance of  the  evidence." 
Ky.— Hall  v.  Eversole's  Adm'r.. 
251  Ky.  296,  64  S.W.2d  891. 

Jefferson    County    v.    Chilton, 
236  Ky.  614,  33  S.W.2d  601. 
N.Y.— Utica    Mut.    Ins.    Co.    v. 
Beers    Chevrolet    Co.,    250    App. 
Div.  348,  294  N.Y.S.  82. 

Sheils  V.  Flynn,  164  Misc.  302, 
299  N.Y.S.  64,  affirmed  252  App. 
Div.  238,  300  N.Y.S.  536,  af- 
firmed 275  N.Y.  446,  11  N.E.2d  1. 
Wa8h.—Washington  Beauty  Col- 
lege V.  Huse,  195  Wash.  160,  80 
P.2d  403. 

71.  CaL— Mulligan  v.  Wilson,  94  Gal. 
App.2d  286,  210  P.2d  526. 

71a.  CaL— Merkley    v.    Merkley,    12 


Cal.2d  543,  86  P.2d  89. 
Mulligan  v.  Wilson,  supra. 
See  note  98,  infra. 

72.  U.S.— Phillip  A.  Hunt  Co.  v.  Mai- 
linckrodt  Chemical  Works,  72  F. 
Supp.  865. 

CaL — Roadside  Rest  v.  Lakershim 
Estate,  76  Cal.App.2d  525,  173  P. 
2d  554. 

Pacific  Portland  Cement  Co.  v. 
Food     Machinery     &     Chemical 
Corp.,  C.C.A.Cal.,  178  F.2d  541. 
111. — International    Hotel    Co.    v. 
Libby,  supra. 

Md.— Macht  v.  Hecht,  Md. 

,  59  A.2d  754. 

73.  U.S.— Phillip  A.  Hunt  Co.  v.  Mai- 
linckrodt  Chemical  Works,  72  F. 
Supp.  865. 

74.  Md.— Macht  v.  Hecht,  Md. 

,  59  A.2d  754. 

75.  Wis.— Miller  v.  Milwaukee  Odd 
Fellows  Temple,  206  Wis.  547, 
240  N.W.  193. 

76.  U.S.— Pacific  Portland  Cement 
Co.  V.  Food  Machinery  &  Chemi- 
cal Corp.,  178  F.2d  541. 
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Where  the  plaintiff  sought  not  only  an  interpretation  of  the  con- 
tract, of  its  rights  under  it,  and  the  declaration  of  non-liability,  but 
also  the  relief  from  asserted  overcharges  amounting  to  a  consider- 
able sum  and  at  the  trial  the  plaintiff  did  not  rely  upon  merely  the 
textual  meaning  of  the  contract,  but  drew  into  the  controversy  the 
negotiations  which  led  up  to  the  execution  of  the  contract,  and  this 
was  done  in  support  of  its  interpretation  of  the  meaning  of  certain 
phrases  therein;  under  such  circumstances  the  plaintiff  had  the 
burden  of  proof  to  establish  the  charges  made  in  its  complaint.^^ 
In  the  last  analysis  whether  an  ordinary  action  for  declaratory  relief 
is  being  dealt  with,  the  question  of  who  has  the  burden  of  proof  is 
determined  not  so  much  by  the  position  of  the  parties,  or  by  choos- 
ing who  is  the  actor  in  the  law  suit  is,  as  by  the  nature  of  the 
relief  asked  for7* 

Where  a  railroad  company  brought  an  action  seeking  a  declara- 
tion that  a  release,  that  one  of  its  injured  employees  had  signed, 
was  valid,  the  burden  was  upon  the  plaintiff  to  show  that  such 
employee,  with  full  understanding  of  the  matter  and  nature  and 
extent  of  his  injuries,  had  executed  the  release  freely  without 
deception,  fraud,  mistake,  or  coercion.^* 

In  a  suit  for  a  declaration  of  rights  that  patents  and  license  con- 
tracts with  respect  thereto  were  invalid,  plaintiff  had  the  burden  of 
establishing  that  such  contracts  had  tended  to  lessen  competition 
and  that  they  had  resulted  in  loss  or  damage  to  the  plaintiff.*®  One 
who  seeks  the  cancellation  of  a  lease  in  a  declaratory  judgment 
action  has  the  burden  of  establishing  his  grounds  of  cancellation.** 

In  an  action  for  a  declaration  that  the  seller  of  a  milling  business 
and  trade-marks  had  engaged  in  the  manufacturing  and  selling  in 
competition  with  the  buyer,  within  the  provision  that  such  sell- 
ing would  forfeit  future  royalties,  the  burden  was  upon  the  buyer 

77.  U.S.— Pacific    Portland    Cement  248  Ala.  137,  26  So.2d  545. 

Co.  V.  Food  Machinery  &  Chemi-  80.  U.S. — Steiner       Sales       Co.       v. 

cal  Corp.,  178  F.2d  541.  Schwartz  Sales  Co.,  C.CA.Utah, 

78.  U.S.— Pacific  Portland  Cement  98  F.2d  999,  certiorari  denied 
Co.  V.  Food  Machinery  &  Chemi-  Schwartz  Sales  Co.  v.  Steiner 
cal  Corp.,  supra.  Sales  Co.,  59  S.Ct.  364,  305  U.S. 

79.  U.S.— Garrett    v.    Moore-Mc-  662,  83  L.Ed.  430. 

Cormick,  63  S.Ct.  246,  317  U.S.      81.  Ky.— Hall  v.   Eversolc's  Adm'r., 
239,  87  L.Ed.  239.  251  Ky.  296,  64  S.W.2d  891. 

Ala. — Zayatz  v.  Southern  Ry.  Co., 
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to  prove  the  allegation  that  the  seller  was  so  engaged  in  manufac- 
turing and  selling.** 

Where  the  plaintiff  seeks  a  declaratory  judgment  of  invalidity 
and  non-infringement  of  a  patent  claimed  by  the  defendant,  and 
the  defendant  seeks  by  counterclaim  to  obtain  an  injunction  and 
recover  damages,  under  the  issues  as  thus  made  up,  the  burden  of 
proof  rested  upon  the  defendant  to  establish  the  infringement  of 
its  claimed  patent.*' 

A  controversy  arose  as  to  the  rights  of  the  plaintiff  under  certain 
licensing  agreements,  by  which  the  plaintiff  was  required  to  use 
certain  patents  and  the  agreements  provided  that  it  should  continue 
so  long  as  the  exclusive  monopoly  under  the  patents  was  in  exist- 
ence, and  the  matter  in  controversy  was  as  to  the  expiration  date 
of  said  patents,  under  the  above  mentioned  licensing  agreement  and 
the  defendant  filed  a  counterclaim  seeking  certain  relief  and  under 
this  state  of  pleadings  the  plaintiff,  under  the  declaratory  judgment 
statute,  had  the  burden  of  proving  the  date  of  the  expiration  of 
the  latest  patent  within  the  purview  of  any  of  the  agreements 
existing  between  the  parties,  and  such  burden  included  the  obliga- 
tion to  prove  the  expiration  date  of  a  Belgian  patent  which  was 
within  the  scope  of  the  agreements.*^ 

Plaintiff  seeking  to  establish  a  right  to  an  injunction  restraining 
defendants  from  holding  themselves  out  as  husband  and  wife  which 
was  sought  in  a  declaratory  judgment  action  has  the  burden  of 
proving,  not  only  that  a  foreign  decree  divorcing  plaintiff  and  male 
defendant  was  granted  by  the  court  without  jurisdiction,  and  that 
the  defendants  went  through  a  colorable  marriage  ceremony  and 
are  living  together  as  husband  and  wife,  but  that  they  are  infring- 
ing upon  plaintiff's  marital  or  other  rights,  which  equity  will  pro- 
tect by  injunction.** 

In  an  action  for  declaratory  judgment  that  the  defendant  was 
never  lawfully  married  to  the  decedent  and  not  entitled  to  an  in- 

82.  IniL — Rosenbaum  Bros.  v.  No-  84.  U.S. — Chicago  Pneumatic  Tool 
wak  Mill.  Corp.,  222  Ind.  108,  51  Co.  v.  Ziegler,  151  F.2d  784,  re- 
N.E.2d  623.  versing  51  F.Supp.  199. 

83.  U.S.— PhilUp  Hunt  Co.  v.  Mai-  85.  N.Y.— Lowe  v.  Lowe,  265  N.Y. 
linckrodt  Chemical  Works,  U  F.  197,  192  N.E.  291,  reversing  241 
Supp.  865.  App.Div.  711,  269  N.Y.S.  994. 
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terest  in  his  property,  the  insertion  of  a  denial  in  the  answer  by 
the  defendant  of  the  allegation  of  nonmarriage  of  decedent  and 
defendant,  and  pleading  affirmatively  that  she  was  lawfully  mar- 
ried to  the  decedent  prior  to  his  death,  is  sufficient  to  raise  the  issue 
of  a  common-law  marriage  and  the  proof  of  the  negative  allega- 
tion thereof  was  on  the  plaintiff.** 

In  an  action  seeking  a  declaration  that  a  Florida  divorce  granted 
to  the  defendant  was  invalid,  and  the  only  issue  presented,  was  the 
authenticity  of  the  defendant's  domicile  in  the  state  of  Florida, 
when  the  decree  was  obtained,  the  ground  on  which  the  divorce 
was  obtained  was  immaterial,  since  the  only  issue  involved  was 
the  defendant's  domicile  and  the  burden  of  undermining  the  valid- 
ity upon  which  the  decree  of  the  Florida  court  rested  heavily  was 
upon  the  assailant  of  such  decree,  and  the  plaintiff  would  be  com- 
pelled in  order  to  succeed  to  discharge  the  burden  of  showing  that 
the  Florida  court  had  no  jurisdiction.*^ 

Where  the  plaintiffs  in  their  petition  alleged  that  the  defendants 
were  husband  and  wife  and  that  prior  to  their  marriage  they  entered 
into  an  ante-nuptial  agreement,  whereby  it  was  agreed  that  neither 
party  would  inherit  from  the  other,  but  that  their  respective  prop- 
erties would  descend,  by  right  of  inheritance  to  the  next  of  kin  of 
such  decedent,  as  though  the  surviving  spouse  did  not  exist,  and 
the  defendants  alleged  that  the  parties  entered  into  an  ante-nuptial 
contract,  and  alleged  the  terms  of  said  contract  to  be  similar  to 
the  terms  of  the  contract  set  forth  in  the  petition,  except  that  the 
defendants  further  alleged  that  the  parties  agreed  that  the  contract 
could  be  cancelled  by  mutual  agreement,  and  the  plaintiffs  filed 
a  reply  denying  new  matter  charged  in  the  answer,  it  was  held 
that  under  these  circumstances  the  burden  of  proof  rested  upon 

86.  N.Y. — Dodge    v.    Campbell,    135  wife,  the  plaintiff  had  the  burden 

Misc.    644,    238    N.Y.S.    666,    af-  of  establishing  the  ultimate  fact 

firmed  229  App.Div.  534,  242  N.Y.  that  no  valid  marriage  existed  be- 

S.  534,  affirmed  255  N.Y.  622,  175  tween  them. 
N.E.  340.                                                87.  N.Y.— McKie  v.  McKie,  12  N.Y. 

Hertzberg  v.   Hertzberg,   N.Y.  S.2d  798. 

Sup.,    46    N.Y.S.2d    453,    holding  U.S.— Williams  v.  State  of  North 

that  in  an  action  for  declaratory  Carolina,  65  S.Ct.  1092,  325  U.S. 

judgment   that   the   plaintiff   and  226,   89   L.Ed.    1577,    157   A.L.R. 

defendant  were  not  husband  and  1366. 
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the  defendants  as  the  pleadings  admitted  all  of  the  material  al- 
legations of  the  petition  or  complaint.** 

In  a  proceeding  in  the  nature  of  a  suit  under  the  Nationality  Act 
against  the  attorney  general  to  obtain  a  declaration  that  the  peti- 
tioner who  was  born  in  Norway  about  one  year  after  his  father  had 
returned  to  that  country  after  becoming  a  naturalized  citizen  of  the 
United  States,  was  a  United  States  citizen,  the  burden  is  upon  the 
petitioner  to  prove  that  he  had  met  the  requirements  of  the  statute 
and  treaty  pertaining  to  such  situation.** 

Where  the  plaintiff  filed  against  the  Attorney  General  of  the 
United  States,  a  complaint,  and  sought  a  preliminary  injunction  to 
be  issued  and  to  be  made  permanent  after  a  hearing,  enjoining  the 
federal  authorities  from  prosecuting  any  proceeding  for  the  removal 
or  deportation  of  the  plaintiff  from  the  United  States,  or  otherwise 
interfering  with  him  or  molesting  him,  and  further  sought  a  de- 
claratory judgment  declaring  that  the  plaintiff  was  a  citizen  of  the 
United  States,  entitled  to  all  of  the  rights  and  privileges  thereof, 
and  it  further  appeared  that  the  plaintiff's  right  to  citizenship  de- 
pended upon  the  naturalization  of  his  father,  while  the  plaintiff 
was  yet  a  minor,  and  this  notwithstanding  the  fact  that  the  citizen- 
ship of  the  father  had  been  revoked,  and  under  these  circumstances 
the  burden  was  upon  the  defendants  to  prove  that  the  action  of 
revocation  was  the  result  of  actual  fraud  committed  by  the  father 
of  the  plaintiff,  in  procuring  an  order  of  naturalization.*^ 

In  an  action  for  declaratory  judgment  seeking  the  determination 
of  the  invalidity  of  a  statute,  the  burden  rests  upon  the  plaintiff 
to  prove  that  his  existing  contracts  would  be  impaired  by  the 
statute  where  that  is  the  basis  claimed  for  such  invalidity.** 

Where  the  plaintiff  sought  a  declaratory  judgment  based  on  a 
complaint,  which  alleged  that  the  plaintiff's  property  could  not 
practically  be  developed  as  zoned  by  the  defendant  municipality, 
the  plaintiff  had  the  burden  of  showing  that  the  permitted  use,  as 

88.  Ohio— Dalgharn  v.  Leonard, 90.  U.S.— Sanders    v.    Clark,    85    F. 

Ohio  App. ,  90  N.E.2d  159.  Supp.  253. 

89.  U.S. — Haaland  v.  Attorney  Gen-  91.  Wash. — Washington  Beauty  Col- 
cral  of  U.  S.,  D.C.Md.,  42  F.Supp.  lege  v.  Huse,  195  Wash.  160,  80 
13.  P.2d  403. 
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provided  for  in  the  zoning  scheme,  had  no  reasonable  basis  on  which 
the  zoning  ordinance  could  be  justified.** 

Where  the  plaintiffs  brought  a  declaratory  action  for  a  judgment 
declaring  that  the  plaintiffs  had  fully,  completely,  adequately,  and 
substantially  complied  with  the  terms,  provisions,  and  requirements 
of  a  certain  statute,  which  declaration  was  sought  for  future  use, 
there  was  no  presumption  indulged  in  that  the  plainitffs  had  com- 
plied with  the  provisions  of  the  statute  in  question,  and  the  burden 
was  upon  the  plaintiffs  to  produce  evidence  in  support  of  their  con- 
tention of  compliance  with  the  statute  and  under  such  circumstances 
a  declaratory  judgment  can  not  be  predicated  upon  the  bare  pre- 
sumption of  compliance  with  the  law.*' 

Where  a  negro  school  teacher  brought  an  action  seeking  a  de- 
claration of  unconstitutional  discrimination  against  him  and  in 
favor  of  white  teachers,  the  burden  of  proof  was  upon  the  plaintiff 
to  prove  that  he  was  being  discriminated  against  in  the  existing  and 
established  schedule  under  which  the  white  teachers  worked,** 

One  contesting  an  election,  by  the  instrumentality  of  a  declara- 
tory judgment  action,  must  assume  the  burden  of  proof  as  to  the 
irregularities  claimed  to  invalidate  such  an  election.*' 

In  an  insurance  company's  action  for  nonliability  on  an  accident 
policy  where  the  death  of  the  insured  is  involved,  and  such  in- 
surance company,  as  plaintiff,  alleges  that  the  insured  did  not  die 
from  an  accident,  the  burden  of  proof  thereof,  although  negative 
in  form,  is  upon  the  plaintiff.**  So,  too,  where  an  insurance  com- 
pany seeks  a  declaration  of  nonliability  under  an  automobile  lia- 
bility policy  issued  by  it  where  the  grounds  of  such  nonliability  are 
alleged  to  be  conspiracy  by  the  insured  and  his  guest  to  defraud 
the  insurance  company,  the  burden  of  establishing  such  conspiracy 
rests  upon  the  insurance  company  as  plaintiff.*^ 

92.  N.Y.— Ulmcr  Park  Realty  Co.  v.  95.  N.Y.— Sheils  v.  Flynn,  164  Misc. 
City  of  New  York,  57  N.Y.S.2d  302,  299  N.Y.S.  64,  affirmed  252 
713,  reversed  however,  on  other  App.Div.  238,  300  N.Y.S.  536,  af- 
grounds,  297  N.Y.  788,  270  App.  firmed  275  N.Y.  446,  11  N.E.2d  1. 
Div.  1044,  63  N.Y.S.2d  143,  11  N.  96.  U.S.— Travelers  Ins.  Co.  of  Hart- 
E.2d  797.  ford,  Conn.  v.  Drumheller,  D.C. 

93.  Wash.— Taylor  v.  State,  29  Wash.  Mo.,  25  F.Supp.  606. 

2d  638,  188  P.2d  671.  97.  U.S.— Pacific    Indemnity    Co.    v. 

94.  U.S.— Morris  v.  Williams,  149  F.  MacDonald,  D.C.Ore.,  25  F.Supp. 
2d  703,  reversing  59  F.Supp.  508.  522. 
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In  a  declaratory  action,  the  burden  of  showing  the  existence  of 
a  justiciable  controversy  is  on  the  party  bringing  the  action  to 
establish  the  necessary  facts  to  show  jurisdiction.** 

On  the  other  hand,  in  a  declaratory  judgment  action  seeking  to 
establish  rights  under  an  automobile  liability  policy  covering  a  truck 
involved  in  an  accident,  persons  claiming  under  such  policy  had  the 
burden  of  proving  that  the  insurance  company's  representatives 
knew  of  the  conditions  which  would  estop  the  insurance  company 
from  denying  coverage  under  the  particular  circumstances.  In 
other  words,  the  plaintiffs  having  alleged  estoppel  on  the  part  of 
the  defendant,  they  must  assume  the  burden  and  prove  the  same.** 

In  harmony  with  these  principles  also,  it  has  been  held  that  where 
an  insurance  company  seeks  a  judicial  declaration  of  its  nonliability 
on  an  automobile  liability  policy  of  insurance,  issued  by  it,  its  con- 
tention that  at  the  time  of  the  accident  an  unlicensed  minor  was 
operating  the  automobile  in  violation  of  state  law,  and  within  the 
meaning  of  an  exclusionary  clause  in  the  policy  itself,  placed  the 
burden  of  proof  upon  the  insurer  to  establish  such  allegation.* 

Where  an  insurance  company  sought  a  declaration  absolving  it 
from  the  duty  to  defend  the  insured  in  an  action  for  injuries  to  a 
passenger  in  an  automobile  accident,  the  burden  of  proof  rests 
upon  the  insurer  to  make  out  its  case;  so  where  its  contention  is 
that  the  insured  had  sold  or  made  other  disposition  of  the  automo- 
bile before  the  resulting  injury,  it  must  prove  it.* 

In  action  for  a  declaratory  judgment  that  an  insured  had  be- 
come totally  and  permanently  disabled,  within  the  meaning  of  the 
life  policy,  before  attaining  the  age  of  60,  and  was  entitled  to  a 
waiver  of  premiums  where  the  insurance  company  claimed  that  the 


9S.  U.S.— State  Farm  Mut.  Auto.  Ins. 
Co.  V.  Smith,  D.C.Mo.,  48  F. 
Supp.  570.   See  note  71a,  supra. 

99.  U.S. — Employers'  Liability  As- 
sur.  Corporation,  Limited,  of 
London,  England  y.  C.  E.  Carnes 
&  Co.,  D.CLa.,  24  F.Supp.  128, 
affirmed  C.  E.  Carnes  &  Co.  v. 
Employers'  Liability  Assur.  Cor- 
poration, Limited,  of  London, 
EngUnd,  101  F.2d  739. 


1.  U.S. — Lumbermens  Mut.  Casual- 
ty Co.  V.  Mclver,  D.C.Cal.,  27  F. 
Supp.  702.  It  seemed,  however, 
the  court  chose  a  circuitous  route 
to  reach  the  conclusion  arrived  at 
and  the  opinion  contains  much 
circumlocution. 

2.  N.Y.— Utica  Mut.  Ins.  Co.  v. 
Beers  Chevrolet  Co.,  250  App. 
Div.  348,  294  N.Y.S.  82. 
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insured's  date  of  birth  was  earlier  than  the  date  stated  in  the  policy, 
the  insurance  company  had  the  burden  of  proof.' 

Where  an  insurance  company  brought  an  action  against  its  in- 
sured, having  for  its  purpose  the  determination  by  the  court  of  the 
plaintiff's  further  liability  under  the  terms  of  the  policy  issued  for 
additional  disability  payments  claimed  to  be  due  by  the  defendant, 
under  such  policy,  the  burden  of  proving  the  allegations  of  the 
complaint  in  such  a  case  rests  upon  the  plaintiff  insurance  company.* 

Where  an  automobile  liability  policy  contained  a  statement  that 
the  automobile  covered  was  to  be  principally  used  in  Kalamazoo, 
Michigan,  and  thereafter  the  insured  moved  to  Chattanooga,  Ten- 
nessee, where  he  drove  a  taxicab,  in  the  absence  of  evidence  wheth- 
er the  insured  automobile  was,  or  was  not,  used  principally  in 
Kalamazoo,  the  court  could  not  assume,  in  order  to  discharge  the 
insurer  from  liability,  that  the  automobile  was  principally  used  in 
Chattanooga,  since  the  burden  of  proving  forfeiture  was  upon  the 
insurer.' 

Where  insurers,  seeking  a  declaraiton  of  non-liability  under  au- 
tomobile liability  policy,  asserted  a  waiver  by  the  insured  of  any 
right  she  might  have  to  a  refund  of  unearned  premium  in  order 
to  effectuate  a  cancellation,  the  insurers  had  the  burden  of  proof 
on  the  issue  of  waiver.® 

Where  an  insurance  company  sought  by  a  declaratory  judgment 
action  to  be  relieved  of  its  duty  under  an  automobile  accident  policy 
issued  by  it,  upon  the  ground  that  the  insured  had  failed  to  comply 
with  the  policy,  with  respect  to  cooperation,  the  burden  was  upon 
the  company  to  show,  not  only  such  failure  of  cooperation,  but 


3.  U.S.— Columbian  Nat.  Life  Ins. 
Co.  V.  Goldberg,  C.C.A.Ohio,  138 
F.2d  192,  certiorari  denied  64  S. 
Ct.  524,  321  U.S.  765,  88  L.Ed. 
1062. 

4.  S.C. — Prudential  Insurance  Co.  of 
America  v.  Cannon,  211  S.C.  134, 
44  S.E.2d  25.  It  appeared  in  the 
case  that  there  had  been  a  prior 
judgment  between  the  insurance 
company  and  the  insured  direct- 
ing the  insurance  company  to 
make  payments  as  provided  in  the 


policy  and  it  sought  to  be  re- 
lieved from  this  judgment  on  the 
claim  of  change  of  condition  that 
the  action  was  brought.  And  it 
was  held  that  the  plaintiff  had 
failed  to  sustain  such  burden  suf- 
ficiently to  require  the  submis- 
sion of  a  question  to  the  jury. 

5.  U.S.— Sutton    V.    Hawkeye    Cas. 
Co.,   C.CA.Tenn.,    138   F.2d   781. 

6.  U.S.-— Standard  Ace.  Itis.   Co.  v. 
Leslie,   D.C.IU.,   55   F.Supp.    134. 
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also  to  charge  and  prove  facts,  which  would  show  that  the  conduct 
of  the  insured  resulted  in  substantial  prejudice  and  injury  to  the  in- 
surance company.^ 

Where  the  contention  made  by  the  plaintiff  is  that  property  be- 
ing used  in  a  scheme  to  defraud  the  United  States  of  a  tax  was 
so  used  at  the  time  by  another  than  the  plaintiff  by  virtue  of  a 
trespass,  or  theft  of  such  property,  the  burden  rests  upon  the  claim- 
ant or  owner  in  such  case  to  show  such  trespass  or  theft.* 

Where  the  defendant  merely  makes  denials  of  the  diversity  of 
citizenship  between  himself  and  the  plaintiff,  which  diversity  is 
necessary  to  confer  jurisdiction  upon  a  federal  court,  this  does  not 
amount  to  a  plea  to  the  jurisdiction  of  the  court,  but  where  treated 
as  such,  the  burden  of  proof  with  respect  thereto  rests  upon  the 
defendant.*  The  reason  for  this  rule  is  that  plaintiff's  allegation 
that  he  is  a  citizen  of  a  certain  state  other  than  that  of  which  the 
defendant  is  a  citizen,  is  prima-facie  true  and  this  allegation  is  not 
overcome  by  a  simple  denial  and  where  the  defendant  denies  such 
citizenship,  he  has  the  burden  of  showing  that  there  is  no  diversity 
of  citizenship  between  himself  and  the  plaintiffs® 

In  an  action  for  declaratory  judgment  seeking  to  draw  within 
such  action,  questions  in  a  pending  suit  relating  to  the  burden  of 
proof,  this  will  be  denied  by  the  court  for  the  simple  reason  that 
the  matter  should  be  determined  in  the  action  wherein  the  con- 
tention is  involved  J  ^ 

New  Hampshire,  however,  does  not  subscribe  to  or  follow  the 
principles  enunciated  in  the  foregoing  portion  of  this  section,  but 
the  court  in  that  jurisdiction  seems  to  view  the  rights  and  duties 
with  respect  to  the  burden  of  proof  where  the  same  would  rest  if 
the  identical  issues  were  being  tried  in  an  action  brought  by  the 
defendant  against  the  plaintiff;  and,  in  pursuance  of  this  anoma- 
lous holding,  it  has  been  declared  there  that  an  insurance  company's 
duty  to  defend  an  action  for  negligence  brought  against  the  insured 

7.  DcL — Pennsylvania     Manufactur-  Mut.    Casualty   Co.   v.    Paquctte, 
ers  Ass'n.  Casualty  Co.  v.  Mack,            D.C.Me.,  21  F.Supp.  858. 

30  Del. Co.  301,  41  D,  &  C.  629.  Adams  v.  Shirk,  C.C.A.Ill.,  117 

8.  U.S.— U.  S.  V.  One  Ford  Truck,  F.  801. 

Motor  No.  AA4510611,  etc.,  D.C      10.  U.S.— Adams  v.  Shirk,  supra. 
Wyo..  3  F.Supp.  283.  11.  Ky.— Jefferson  County  v.  Chilton, 

9.  U.S.— Builders   &   Manufacturers  236  Ky.  614,  33  S.W.2d  601. 
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should,  as  a  general  rule,  be  determined  before  the  trial  through 
the  instrumentality  of  a  declaratory  judgment  action.  And  be- 
cause this  is  the  approved  procedure  by  which  a  liability  insurance 
company  may  ascertain  the  extent  of  coverage  without  assuming 
the  defense  of  the  suit,  and  thereby  admitting  its  liability,  no  price 
is  exacted  from  the  company  for  taking  the  requisite  preliminary 
steps,  and  the  burden  of  proof  rests  where  it  would  have  been  if 
the  company  had  defended  the  action  J* 

In  accordance  with  this  sporadic  rule  obtaining  only  in  New 
Hampshire,  it  has  been  likewise  held  that  a  liability  insurance  com- 
pany seeking  to  determine  the  extent  of  the  coverage  of  a  policy, 
in  order  to  ascertain  whether  it  had  the  duty  to  defend  a  pending 
action  against  the  insured,  such  insurance  company  did  not  have 
the  burden  to  prove  that  the  policy  did  not  cover  the  action  in  ques- 
tion, by  reason  of  the  fact  that  such  insurance  company  was  in 
reality  defending  a  claim  against  liability,  notwithstanding  its 
nominal  position  as  a  plaintiff  in  the  action;  but  that  the  burden 
of  proof  is  not  imposed  according  to  priority  in  taking  legal  steps 
to  determine  issues  and  the  declaratory  judgment  statute,  it  was 
held,  disclosed  no  purpose  to  shift  the  burden  onto  a  party  merely 
because  he  avails  himself  of  the  benefits  of  the  actJ* 

It  is  submitted  that  the  position  of  the  learned  New  Hampshire 
court  cannot  be  sustained  on  reason  or  principle,  and  its  anomalous 
position  in  its  own  language,  "receives  scant  recognition"  in  any 
other  jurisdiction.     It  is  difficult  to  see  how  an  insurance  company, 

12.  N.H. — Travelers      Ins.      Co.     v.  on  the  defendants  in  proceedings 

Greenough,  88  N.H.  391,  190  A.  for  declaratory  judgments  or  that 

129,    109    A.L.R.    1096.     In    the  an  insurance  company  need  not 

course    of   the    opinion    in    Mer-  allege    in    its    petition    all    facts 

chants  Mut.  Casualty  Co.  v.  Ken-  necessary  to  establish  its  right  to 

nett,  N.H.,  7  A.2d  249,  the  court  a  negative  declaration." 

said,  "The  reason  for  the  rule  re-  Merchants  Mut.  Casualty  Co.  v. 

ceives    scant    recognition    in    the  Kennett,  N.H.,  7  A.2d  249. 

recent  case  of  Travelers  Ins.  Co.  Hartford  Ace.  &  Indem.  Co.  v. 

of  Hartford,  Conn.,  v.  Drumhel-  Brenner,   92   N.H.    503,   32   A.2d 

ler,    D.CMo.,    25    F.Supp.    606,  809. 

where  the  case  of  Travelers  Ins.      13.  N.H. — Travelers      Ins.      Co.     v. 

Co.  V.  Greenough,  supra,  is  crit-  Greenough,  88  N.H.  391,  190  A. 

icized.  129,  109  A.L.R.  1096. 

"The  decision  in  the  Greenough  Hartford  Accident  &  Indemnity 

case  does  not  mean,  however,  that  Co.  v.  Lougee,  89  N.H.  222,  196 

the  burden  of  proof  is  invariably  A.  267. 
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seeking  to  avoid  liability,  performs  its  full  measure  of  duty  to  its 
insured  by  filing  a  declaratory  judgment  complaint,  and  then  under 
the  beneficent  rule  of  the  New  Hampshire  court,  so  far  as  the  in- 
surer is  concerned,  may  sit  down  and  fold  its  hands  and  say  to 
the  defendant,  "Prove  we  are  not  entitled  to  be  absolved  from  lia- 
bility if  you  can." 

It  is  a  matter  of  common  knowledge  that  the  insurance  com- 
panies in  these  cases,  which  are  viewed  so  charitably  by  the  learned 
court  in  that  state,  are  far  more  financially  able  to  obtain  the  proof 
necessary  to  establish  its  affirmative  allegations,  though  negative  in 
form,  than  the  insured  or  injured  parties.  Aside  from  that — and 
we  fully  recognize  that  poverty  or  affluence  is  no  reason  to  change 
rules  of  law — the  pronunciations  of  the  learned  court  in  that  juris- 
diction, it  is  submitted,  are  utterly  devoid  of  all  reason  and  surely 
find  no  grounds  in  precedent. 

Where  the  signatures  of  the  joint  owners  of  a  savings  and  loan 
association's  stock  on  the  card  expressing  the  intention  to  create 
a  joint  tenancy  with  survivorship  rights  were  admittedly  genuine, 
the  burden  was  on  the  administrator  of  the  estate  of  the  owner  who 
first  died  to  produce  evidence  that  the  typewritten  notation,  ex- 
pressing such  intent,  was  placed  on  the  card  after  the  owners  signed 
it  and  without  their  direction,  as  contended  by  such  administrator 
in  an  action  by  the  administratrix  of  the  estate  of  the  owner  sub- 
sequently dying,  for  a  declaration  of  determination  of  the  plaintiff's 
ownership  of  all  of  such  stock.** 

A  somewhat  analogous  rule,  however,  is  based  upon  entirely  dif- 
ferent considerations,  and  that  is  the  rule  that  the  burden  of  proof 
in  an  action  either  by  or  against  a  fiduciary,  where  his  conduct  is 
questioned  in  a  declaratory  judgment  action  or  other  proceeding, 
rests  upon  such  fiduciary  to  show  the  wisdom,  good  faith,  or  pro- 
priety of  his  conduct.*'  But  this  position  is  grounded  upon  the 
soundest  principles  of  justice  and  law.  The  fiduciary  is  under  duty 
at  all  times  to  account  for  his  conduct  and  make  a  full  disclosure 
of  his  management  of  the  trust. 

An  erroneous  statement  of  the  trial  court  as  to  the  burden  of 

14.  Pa. — Montgomery    v.     Keystone      15.  Pa. — Petition  of  Capital  Bank  & 
Sav.  &  Loan  Ass'n.,  150  Pa.Super.  Trust  Co.,  6  A.2d  790,  336  Pa. 

577,  29  A.2d  203.  108. 
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proof  in  a  case  tried  before  the  court  without  a  jury  does  not  re- 
quire a  reversal  where  it  clearly  appears  from  the  opinion  and  find- 
ings of  fact  of  the  court  that  it  was  firmly  convinced  that  the  evi- 
dence fully  sustained  the  court's  findings.** 

Where  it  appeared  that  salesmen  performed  services  for  a  real 
estate  broker  for  remuneration,  in  the  broker's  action  for  a  declara- 
tory judgment  of  inapplicability  of  the  unemployment  compensation 
act,  he  had  the  burden  of  proving  that  he  came  within  the  exception 
provided  in  the  actJ^ 

In  an  action  for  a  declaration  that  a  road  traversing  private 
property  was  a  public  one,  the  burden  rests  on  the  plaintiff  to  prove 
the  affirmative  allegations  of  the  complaints* 

In  an  action  for  a  declaration  that  the  plaintiff  was  the  owner  of 
the  copyright  of  a  song,  a  prima  facie  case  was  established  by  pro- 
ducing the  copyright  certificate,  and  while  the  ultimate  burden  was 
on  the  plaintiff  to  establish  the  ownership,  the  defendant  had  the 
burden  of  establishing  the  affirmaitve  defense  of  joint  ownership.** 

Where  the  plaintiff  sought  a  declaratory  judgment  defining  and 
enforcing  the  plaintiff's  rights  with  respect  to  certain  shares  of 
preferred  stock  of  the  defendant  corporation,  and  in  the  action  the 
defendant  filed  a  counter  claim  demanding  a  judgment  directing 
the  cancellation  of  the  stock  of  the  plaintiff,  the  burden  was  on  the 
respective  parties  to  establish  their  contentions  and  it  was  held  that 
both  parties  had  failed  to  discharge  the  burdens  resting  upon 
them.*o 

§  376.    Admissibility  of  Evidence 

The  rules  of  evidence  obtaining  in  declaratory  judgment  ac- 
tions are  the  same  as  those  followed  in  ordinary  actions  at  law 
and  suits  in  equity.** 

16.  U.S.— Mutual    Life    Ins.    Co.    of  19.  U.S.— Jerry  Vogel   Music  Co.  v. 

New  York  v.  Tormohlen,  CCA.  Forester  Music  Pub.,  CCA.N.Y., 

Ind.,  118  F.2d  163.  147  F.2d  614,  certiorari  denied  65 

17    Ore. — Rahoutis  v.  Unemployment  S.Ct.  1573. 

Compensation     Commission,     171  20.  N.Y. — Friedelman      v.      Paragon 

Ore.  93,  136  P.2d  426.  Paint  &  Varnish  Corp.,  64  N.Y.S. 

18.  Gal.- Dunn       v.       Santa       Cruz  2d  385. 
County,  Cal.App.,  154  P.2d  440. 
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In  harmony  with  this  rule,  the  decision  of  the  presiding  judge 
on  a  trial  involving  the  question  of  the  remoteness  of  evidence  is 
usually  held  to  be  final ;  so  also  of  what  is  a  conclusion  and  on  that 
ground  inadmissible.** 

In  an  action  such  as  mentioned  immediately  above,  evidence  giv- 
en by  a  brother  and  business  associate  of  the  insured,  that  he  had 
hired  the  victim  of  the  accident  to  work  upon  the  truck  for  his 
brother  was  not  objectionable  as  a  conclusion  of  law.*' 

However,  the  court  has  no  authority  under  the  declaratory 
judgment  statute  to  instruct  an  administrator  or  other  litigant  in 
another  action  with  respect  to  objections  to  make  to  the  admissibil- 
ity of  evidence.** 

In  an  action  by  an  insurance  carrier  against  another  insurance 
company  and  other  parties  to  determine  liability  of  the  insurance 
company  under  policy  for  the  death  of  the  insured's  employee,  in  a 
truck  accident,  testimony  in  which  a  witness  repeated  a  remark 
made  by  the  other  occupant  of  the  truck  at  the  scene  of  the  acci- 
dent immediately  after  it  occurred,  was  properly  admitted  as  a  part 
of  the  res  gestae.  Such  remark  being  "you  don't  suppose  it  was 
the  damn  brakes  again"  and  such  statement  made  at  the  scene  of  the 
accident  is  admissible  without  limitation  with  respect  to  purpose  un- 
der the  familiar  rule  "res  gestae".*' 


21.  U.S.— Reliance  Life  Ins.  Co.  v. 
Burgess,  C.C.A.Mo.,  112  F.2d 
234,  certiorari  denied  61  S.Ct.  137, 
311  U.S.  699.  85  L.Ed.  453  re- 
hearing denied  61  S.Ct.  391,  311 
U.S.  730,  85  L.Ed.  475,  holding, 
in  an  insurance  company's  action 
for  a  declaratory  judgment  de- 
claring its  nonliability  for  acci- 
dental death  benefits  under  an  ac- 
cident and  life  policy,  a  state- 
ment which  the  insured  made  to 
his  employee  that  the  insured  took 
nine  IVi  grain  tablets  of  nembutal 
the  night  before  his  death  result- 
ing from  a  gunshot  wound,  was 
hearsay  and  inadmissible  and  it 
was  prejudicial  to  receive  it. 
Bng. — In  re  Hargreaves  & 
Thompson's  Contract,  32  Ch.D. 
454  (1886). 


22. 


23. 


Idaho— Whitney  v.  Randall,  58 
Idaho  49,  70  P.2d  384.  See  cited 
case  on  class  of  proof  admissible 
where  question  of  competency  of 
vendor  is  involved. 
N.H.— Merchants  Mut.  Casualty 
Co.  V.  Smith,  91  N.H.  204,  17  A. 
2d  88. 


N.H. — Merchants  Mut.  Casualty 
Co.  V.  Smith,  91  N.H.  204,  17  A. 
2d  88. 

24.  N.C.— Redmond  v.  Farthing,  217 
N.C.  768,  9  S.E.2d  405. 

25.  N.H.— Merchants  Mut.  Casualty 
Co.  v.  Smith,  91  N.H.  204,  17  A. 
2d  88. 

American  Employer's  Insurance 
Company  v.  Liberty  Mutual  In- 
surance Co.,  N.H.  ,  36 
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The  parol  evidence  rule  operates  to  exclude  an  oral  ante-nup- 
tial property  settlement  where  a  subsequently  written  one  is  ex- 
ecuted.** 

In  an  action  to  determine  an  insurance  company's  liability  under 
an  omnibus  clause  in  an  automobile  liability  policy  where  it  was 
contended  by  such  company  that  the  use  of  such  automobfte  in- 
volved at  the  time  of  the  collision  was  not  permissive  on  the  part 
of  the  insured,  evidence  that  the  owner  or  insured  had  been  "will- 
ing" to  let  a  third  party,  who  was  the  driver  on  the  occasion  of  the 
accident,  to  drive  on  other  occasions,  was  admissible  on  the  issue 
of  permissive  use.*^ 

In  an  action  involving  the  question  as  to  who  was  driving  an  au- 
tomobile, if  there  is  any  doubt  as  to  the  circumstances,  evidence 
offered  to  show  that  such  driver  was  engaged  in  a  mission  for  the 
owner,  should  be  admitted  to  show  such  owner's  consent.** 

Likewise,  in  such  an  action,  evidence  of  a  statement  made  by  the 
insured  that  if  third  party,  who  was  driving  the  automobile  at  the 
time  of  collision,  had  informed  the  insured  where  he  was  going  in 
the  insured's  automobile,  insured  would  like  to  have  gone  with  him, 
was  not  inadmissible  on  cross-examination  of  the  insured  by  the 
defendant's  counsel  on  the  ground  that  the  exclusion  of  similar 
evidence  earlier  in  the  trial  became  the  law  of  the  case,  where  the 
exclusion  had  occurred  before  the  defendant's  counsel  had  been 
given  the  right  of  cross-examination  on  the  issue.** 


A.2d  284.  In  the  cited  case  the 
insured  was  asked,  "Actually,  Mr. 
Tole,  you  did  not  have  much  ob- 
jection as  to  who  drove  those 
cars,  so  long  as  it  was  in  your 
business  in  an  effort  to  make  a 
sale  of  the  automobile.''  He  an- 
swered, "Well,  only  that  they  had 
to  have  a  license." 

26.  Pa. — Moore  v.  Moore,  344  Pa. 
324,  25  A.2d  130,  139  A.L.R.  1225. 

27.  N.H.— U.  S,  Fidelity  &  Guaranty 
Co.  V.  Dunn,  90  N.H.  236,  7  A.2d 
246. 

28.  N.H.— Merchants  Mut.  Casualty 
Co.  V.  Goodall,  90  N.H.  406,  10  A. 
2d  253. 


29.  N.H.— U.  S.  Fidelity  &  Guaranty 
Co.  V.  Dunn,  90  N.H.  236,  7  A.2d 
246,  where  the  court  said:  "Le- 
Vesque  (the  insured)  stated  in  his 
deposition  that  if  Blais  had  told 
him  he  was  going  to  Manchester 
he  'would  like  to  have  gone  with 
him.'  It  is  suggested  that  this 
evidence  was  inadmissible  on 
cross-examination  of  LeVesque 
by  defendants'  counsel  because 
the  master  by  excluding  similar 
evidence  earlier  in  the  trial  had 
made  this  ruling  the  law  of  the 
case.  A  simple  answer  to  this 
contention  is  that  the  exclusion 
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In  a  declaratory  action  for  the  interpretation  of  an  ambiguous 
agn"eenient  between  a  husband  and  wife  under  either  interpretation 
of  which  payment  to  the  wife  would  have  extinguished  the  hus- 
band's obligations,  the  court  did  not  err  in  sustaining  an  objection 
to  a  question  addressed  to  the  wife,  when  she  was  called  by  the 
husband  as  an  adverse  witness  on  cross-examination  under  a  stat- 
ute permitting  the  same,  whether  she  would  have  considered  such  a 
payment  full  settlement  of  the  husband's  obligations.*® 

Where  an  insurance  company  brought  an  action  to  determine 
whether  or  not  its  policy  covered  an  automobile  involved  in  an  ac- 
cident, it  is  not  error  to  permit  evidence  mentioning  insurance  and 
evidence  of  what  the  parties  thought  with  regard  to  the  coverage 
at  the  time  of  the  accident.  The  mere  fact  that  the  insurance  com- 
pany brought  the  action  to  test  its  liability  and  dealings  under  the 
policy  would  unavoidably  draw  into  the  case  the  question  of  the 
insurance  coverage.*' 

In  an  insurance  company's  action  for  declaratory  judgment  to 
adjudge  an  automobile  liability  policy  invalid,  a  letter  written  to 
the  counsel  for  the  defendants  by  the  supervisor  of  the  casualty 
division  of  the  Illinois  insurance  department,  that  parties  identified 
with  the  insurance  company  had  organized  another  corporation 
which  had  reinsured  such  company's  outstanding  business  and  as- 
sumed its  obligations  and  accepted  its  assets,  was  inadmissible  and 
would  not  authorize  a  finding  of  fact  based  thereon.** 

In  an  assignee's  declaratory  action  seeking  to  determine  rights 
under  a  life  insurance  policy  which  had  been  assigned  to  the  plain- 
tiff to  secure  payment  of  a  debt  of  the  insured  a  letter  from  the  in- 
sured to  such  assignee  to  the  effect  that  the  insured  owed  the  mon- 
ey and  would  pay  it  to  the  assignee  instead  of  the  assignee's  father, 
to  whom  the  policy  had  been  previously  assigned,  and  that  the  in- 
sured would  pay  the  assignee  all  premiums  on  the  policy  necessary 
to  keep  the  policy  in  force  was  admissible,** 

occurred  before  defendants'  coun-  held,     however,     that     objection 

sel  had  been  granted  the  right  of  came  too  late. 

examination."  32.  U.S. — Builders   &   Manufacturers 

30.  CaL— Paulin    v.    PatiKn,   39    Cal.    .        Mut.    Casualty    Ins.    Co.   v.    Pa- 
App.2d  180,  102  P.2d  809.  quette,  D.C.Me.,  21  F.Supp.  858. 

31.  N.H.— United  States  Fidelity  and  33.  Ky.— Arrowood  v.  DuflF,  287  Ky, 
Guaranty    Co.    v.    Minault,    107,  152  S.W.2d  291. 

N.H. ,  72  A.2d  161.  The  court 
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In  a  liability  insurance  company's  action  for  a  declaration  of 
rights  to  determine  whether  it  was  obligated  to  defend  an  action 
for  injuries  sustained  in  a  collision  allegedly  resulting  from  negli- 
gence of  the  driver  of  the  insured's  automobile,  who  was  using  the 
same  for  a  personal  errand,  evidence  that  the  insured  had  not  ob- 
jected prior  to  the  accident  to  the  driver's  use  of  the  automobile  for 
the  purpose  of  doing  personal  errands  was  admissible. 

But  in  an  automobile  insurance  company's  action  against  the 
insured,  the  driver  of  truck,  and  the  injured  persons,  to  establish 
the  insurance  company's  nonliability  under  the  policy  an  affidavit 
of  the  truck  driver  indicating  that  the  truck  was  not  being  used 
within  the  policy  coverage  was  inadmissible  as  an  admission  against 
the  driver's  interest  so  as  to  bind  the  injured  persons  on  the  ground 
that  they  derived  their  rights  against  the  insurance  company  under 
the  policy  through  the  truck  driver.** 


34.  U.S. — Columbia  Casualty  Co.  v. 
Thomas,  CCA.Fla.,  101  F.2d  151, 
wherein  the  court  said,  "Plain- 
tiff, however,  as  appellant,  com- 
plaining of  it,  insists  that  there 
was  error  in  excluding  Thomas's 
affidavit,  because  it  was  an  ad- 
mission against  his  interest  by 
which  he  and  all  the  defendants 
were  bound,  and  that,  the  affi- 
davit aside,  the  admissions  of 
Clauson's  answer,  and  other  evi- 
dence, made  out  a  case  for  judg- 
ment in  its  favor. 

"We  do  not  think  so.  Assum- 
ing, without  deciding,  that  Thom- 
as's affidavit  did  support  plaintiff's 
case,  we  think  it  too  clear  for  dis- 
cussion that  it  was  rightly  ex- 
cluded. The  ground  on  which  its 
claim  to  be  admitted  was  based, 
was  that  it  was  an  admission 
against  Thomas's  interest,  and 
that  since  the  damage  claimants 
derive  their  rights  aaginst  plain- 
tiff under  the  policy,  through 
Thomas,  they  are  bound  by  ad- 
missions against  his  interest  con- 
tained in  the  affidavit. 

"This  is  contrary,  we  think,  to 


every  sound  principle  of  the  pur- 
pose and  effect  of  proof.  If  ad- 
missions in  favor  of  the  insurer 
contained  in  an  ex  parte  state- 
ment it  has  procured  from  the 
claimed  additional  assured,  the 
driver  of  the  insured  vehicle,  are 
binding  on  the  named  assured,  and 
on  persons  claiming  to  have  been 
injured  by  the  vehicle,  the  rights 
of  the  named  assured  and  of  third 
parties  under  such  policies  would 
be  of  small  value.  For  it  is  un- 
fortunately true  that  ex  parte  af- 
fidavits, which  do  not  speak  the 
truth,  are  easily  procurable,  and 
are  procured  from  willing  persons, 
who,  though  they  may  not  be 
corrupt,  may  be  ignorant  and 
easily  led.  If,  to  their  effect 
against  the  affiant,  there  is  added 
by  the  rule  invoked,  an  effect 
against  third  persons,  such  affi- 
davits will  be  at  a  premium,  and 
the  race  for  them  will  be  on." 

(American)  Lumbermens  Mut. 
Casualty  Co.  of  Illinois  v.  Timms 
&  Howard,  C.C.A.N.Y.,  108  F.2d 
497,  wherein  it  was  held  that  the 
exclusion  of  an  affidavit  executed 
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In  an  action  by  an  insurance  company  against  another  insurance 
company  and  other  persons,  evidence  tending  to  establish  that  an- 
other person  than  the  deceased,  for  whose  death  the  recovery  is 
sought,  was  operating  the  truck  in  question  is  relevant.  So  too,  in 
such  a  case  it  was  held  that  where  the  question  of  whether  an  em- 
ployee or  another  was  the  driver  of  the  truck  at  the  time  of  its  in- 
volvement in  an  accident,  was  in  issue  and  the  administratrix  of 
the  estate  of  the  deceased  for  whose  death  the  action  was  main- 
tained, alleged  that  the  driver  of  the  truck  wore  a  hat  but  that  the 
employee  never  did  so,  evidence  that  a  hat  was  not  included  among 
the  clothes  worn  by  the  employee  at  the  time  of  the  accident,  and  re- 
turned to  his  home  about  two  weeks  thereafter  was  properly  ad- 
mitted.»» 

In  other  words,  the  rule  to  be  derived  from  the  cases  is  to  the 
effect  that  the  prior  conduct  between  the  parties  with  reference  to 
the  permissive  use  of  an  automobile,  and  the  state  of  mind  with  re- 
spect to  the  insured  allowing  the  driver  to  use  the  same  are  ad- 
missible to  determine  what  the  fact  was  on  the  occasion  when  the 
accident  occurred.^^  In  an  action  for  a  declaratory  judgment  that 
the  insured  was  totally  disabled  so  as  to  be  entitled  to  a  waiver  of 
premiums  under  the  terms  of  riders  attached  to  a  life  insurance 
policy,  the  report  to  the  United  States  Bureau  of  Pensions  made  on 
an  official  form  blank  of  physicians  examining  the  insured  in  con- 
nection with  his  application  for  increase  in  his  pension  was  not 
admissible  as  a  public  document,  when  the  insurance  company  re- 
quested admission  of  only  that  portion  of  the  report  in  which  the 
insured  gave  his  complaints,  on  the  sole  ground  that  such  portion 
was  his  own  personal  history  signed  by  insured,  it  not  appearing 
whether  the  signing  thereof  was  by  insured  before  or  after  being 
filled  in.  A  metamorphosis  of  the  rule  is  not  worked  by  the  fact 
that  the  offer  of  the  statement  in  evidence  is  made  upon  the  basis 

by  the  insured's  president  at  the  N.H. — American   Employers   Ins. 

behest    of    the    insurance    com-  Co.  v.  Wentworth,  90  N.H.  112,  5 

pany's  adjuster  was  not  grounds  A.2d  265. 

for  reversal  where  jury's  verdict  35.  N.H. — Merchants    Mut.    Casualty 

was  advisory  only  and  the  insur-  Co.  v.  Smith,  91  N.H.  204,  17  A. 

ancc  company,  in   the   course  of  2d  88. 

the  examination,  had  a  substan-  36.  N.H. — American   Employers   Ins. 

tial  benefit  from  the  existence  of  Co.  v.  Wentworth,  90  N.H.  112,  5 

such  an  affidavit. 
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that  such  portion  of  the  report  was  the  insured's  own  personal  his- 
tory signed  by  him,  where  as  already  stated,  the  time  of  signing  is 
not  shown  to  have  been  before  or  after  being  filled  in.*^ 

In  an  action  for  a  declaration  as  to  the  validity  of  the  regula- 
tion of  the  State  Board  of  Liquor  Control,  where  the  plaintiff 
sought  to  establish  a  justiciable  issue  by  testifying  that  an  un- 
identified inspector  told  him  that  he  could  not  have  a  pinball  device 
and  a  liquor  license  at  the  same  place,  the  plaintiff's  testimony  that 
he  knew  of  other  permit  holders  having  pinball  machines  who  had 
also  been  contacted  by  the  person  holding  himself  out  as  an  in- 
spector, was  purely  hearsay.'* 

A  physician,  in  order  to  testify  as  an  expert  as  to  the  physical 
condition  of  a  litigant,  must  have  had  an  adequate  opportunity  for 
observation,  and  where  it  appears  that  such  witness  is  undertaking 
to  testify  from  personal  knowledge  of  facts  as  an  observer  rather 
than  as  an  expert  stating  an  opinion,  and  it  likewise  is  shown  that 
his  only  opportunity  for  making  such  observation  is  in  the  court- 
room at  the  trial,  by  having  noted  the  manner  in  which  the  insured 
walked,  and  the  color  and  condition  of  the  insured's  hands,  and 
the  tapering  of  his  fingers,  does  not  qualify  him  to  testify  that  in 
his  opinion  the  insured  is  suffering  from  such  a  disease  as  pro- 
gressive rheumatism.** 

If  an  opinion  of  an  expert  as  to  the  physical  condition  is  erro- 


A.2(i  265.  In  the  last-cited  case  the 
court  said,  "The  plaintiff  except- 
ed repeatedly  to  the  admission  of 
testimony  that  the  defendant, 
Wentworth,  had  never  objected, 
prior  to  the  accident,  to  the  use 
of  his  cars  by  Pelczar  for  the 
purpose  of  doing  errands  and  re- 
quested the  court  to  charge  the 
jury  that  this  testimony  was  'no 
evidence  of  consent,  express  or 
implied,  to  the  use  or  operation 
on  the  night  of  the  accident'.  We 
think  that  this  evidence  was 
clearly  relevant  and  admissible 
as  indicating  the  extent  of  the 
use  to  which  the  defendant  Went- 
worth gave  his  consent,  and  the 
plaintiff's   exceptions   with   refer- 


ence thereto  are,  therefore,  over- 
ruled." 

U.  S.  Fidelity  &  Guaranty  Co. 
V.  Dunn,  90  N.H.  236,  7  A.2d  246. 

37.  Mo. — Blair  v.  Acacia  Mut.  Life 
Ins.  Co.,  Mo.App.,  121  S.W.2d 
193.  It  would  seem,  also,  that  an- 
other reason  for  the  exclusion  of 
such  evidence  is  that  a  fragment 
or  isolated  part  of  a  document 
may  not  be  offered  without  a  con- 
sideration of  the  whole.  22  C.J. 
972,  §§  1217,  1218. 

38.  Ohio — Hammontree  v.  Hawley, 
Ohio  App.,  57  N.E.2d  319. 

39.  Mo. — Blair  v.  Acacia  Mut.  Life 
Ins.  Co.,  Mo.App.,  121  S.W.2d 
193. 
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neously  admitted  it  will  not,  ordinarily,  work  a  reversal  of  a  judg- 
ment*<> 

Where  a  witness,  as  to  real  estate  values,  testified  that  he  had 
been  a  realtor  for  22  years,  was  familiar  with  the  area  in  question, 
and  knew  the  values  therein,  and  that  he  was  familiar  with  the  real 
estate  in  question,  he  was  qualified  to  give  an  opinion  as  to  real 
estate  values.*' 

In  an  action  against  a  fiscal  court  or  tribunal  for  a  declaration 
as  to  a  county  patrolman's  rights  to  collect  salary  greater  than  that 
paid  him,  the  evidence  of  the  judge  of  such  court  who  appointed 
such  patrolman,  and  of  the  county  attorney  showing  that  a  mistake 
was  made  by  a  payroll  clerk  in  executing  the  order  of  the  fiscal 
court  was  competent,  since  it  did  not  contradict  or  explain  records 
of  such  court .** 

Where  the  question  involved  was  one  of  whether  or  not  the  clerk 
of  a  municipal  council  was  within  the  protection  of  civil  service 
rules,  it  was  competent  to  prove  that  he  had  originally  taken  the 
civil  service  examination  and  passed  the  same,  and  that  he  had 
thereafter  been  appointed  to  the  position  after  election  of  council 
members.** 

Where  a  review  of  a  State  Utility  Commission's  order  fixing 
rates  is  judicial  rather  than  legislative,  the  parties  have  a  right  to 
introduce  evidence  in  support  of  their  respective  claims  of  constitu- 

40.  U.S. — Mutual  Life  Ins.  Co.  of  incompetent's  loan  to  defendant 
New  York  v.  Tormohlen,  CCA.  for  purchase  of  stock  exchange 
Ind.,  118  F.2d  163.  seat,  and  personal  judgment  for 

41.  Tex. — GuUo  v.  City  of  West  Uni-  arrears  of  interest,  oral  evidence 
versity  Place,  Tex.Civ.App,,  214  was  admissible  to  supply  omis- 
S.W.2d  851.  sion  of  proof  as  to  time  for  pay- 

42.  Ky.— Altes'  Ex'x.  v.  Bcauchamp,  ment  of  interest  in  lender's  agree- 
277  Ky.  491,  126  S.W.2d  867.  "*«"*  with  borrower  to  subor- 
N.Y.— Bank  of  New  York  &  dinate  lender's  right  to  repay- 
Trust  Co.  V.  Snedckcr.  173  Misc  n^^nt  of  »«>"  loaned  to  a  payment 
126,  16  N.Y,S.2d  930,  affirmed  257  of  all  claims  against  borrower  be- 
App.Div.  939,  13  N.Y.S.2d  278,  <^^"s«  of  business  transacted  by 
wherein  it  was  held:  In  ar  action  ^^"^  ^^^'^^  ^  member  of  a  stock 
by  an  incompetent's  committee  for  exchange. 

a  declaratory  judgment  establish-      43.  Ohio — Greissing  v.  Renkert,  Ohio 
ing  their  right  to  interest  on  an  Com.PL,  89  N.E.2d  484. 
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tional  rights  under  the  due  process  clause  of  the  State  and  Federal 
Constitutions.*** 

In  an  action  involving  the  sale  of  stock  of  a  corporation  and  a 
guaranty  contract  thereon,  evidence  as  to  whether  the  corporation 
received  any  money  or  property  into  its  treasury  when  such  stock 
was  issued,  and  whether  there  were  any  written  subscriptions  for 
such  stock  at  such  time,  is  inadmissible.  However,  evidence  of  a 
hearsay  character  that  the  seller  was  told  that  the  purchasers  would 
like  to  purchase  the  stock  of  said  corporation  before  the  purchase 
was  made  is  harmless.*" 

In  an  action  for  declaratory  relief  wherein  the  issue  was  raised 
whether  the  grantee  from  a  railway  company  of  property  adjoin- 
ing the  right  of  way  had  acquired  an  additional  strip  of  land 
by  adverse  possession  by  the  construction  and  use  of  a  sidewalk 
along  a  building  constructed  on  the  property  granted,  old  records  of 
the  railroad  including  letters  between  the  railroad  officials  and 
resolutions  adopted  by  the  officers  of  the  railway  company,  were 
admissible  to  show  that  the  possession  by  the  grantee  from  the 
railroad  was  permissive  and  not  adverse.*" 

Where  the  question  involved  in  a  declaratory  action  was  to  de- 
termine the  rights  of  the  parties  under  a  lease  and  the  only  issue 
presented  under  the  pleadings  was  whether  or  not  a  lessee  had 
exercised  an  option  for  renewal  and,  if  exercised,  whether  the  same 
had  been  validly  done,  and  upon  this  issue  evidence  of  non-payment 


44.  U.S. — Gary  v.  Corporation  Com- 
mission of  Oklahoma,  D.C.Okla., 
9  F.Supp.  709.  affirmed  Corpora- 
tion Commission  of  Oklahoma  v. 
Cary,  56  S.Ct.  300.  296  C.S.  452, 
80  L.Ed.  324. 

45  Ind. — Hamilton  v.  Meiks,  Ind. 
App.,  198  N.E.  833.  Reversed  on 
other  grounds  4  N.E.2d  536,  210 
Ind.  610.  107  A.L.R.  1165. 

46.  Mo. — See  also,  Kellermann  Con- 
tracting Co.  V.  City  of  St.  Louis, 
Mo.App..  135  S.W.2d  369.  In  a 
declaratory  action  parol  evidence 
is  admsisible  to  resolve  an  am- 
biguity on  the  face  of  a  building 
contract  with  respect  to  the  ex- 


tent of  plaster  painting  to  be 
done  by  a  contractor  so  as  to  ar- 
rive at  the  true  meaning  and  pur- 
port of  the  contract,  not  with  a 
view  to  vary  or  alter  the  terms 
thereof. 

N.Y. — Harrison  v.  New  York 
Cen.  R.  Co.,  255  App.Div.  183,  6 
N.Y.S.2d  978,  reargumcnt  denied 
255  App.Div.  1032,  8  N.Y.S.2d 
1017,  affirmed  281  N.Y.  652,  22 
N.E.2d  483. 

Farlou  Realty  Corp.  v.  Wood- 
sam  Associates,  N.Y.Sup.,  180 
Misc.  629,  42  N.Y.S.2d  309,  af- 
firmed 266  App.Div.  989,  44  N.Y. 
S,2d  540. 
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of  rent,  acts  of  waste,  and  abandonment  of  possession,  were  not 
admissible  on  behalf  of  the  landlord  against  the  tenant  as  the  same 
were  outside  of  the  scope  of  the  issues  formulated  by  the  plead- 
ings.*^ 

In  an  action  for  declaratory  judgment  that  a  judgment  that  had 
been  theretofore  assigned  to  the  plaintiff  was  a  lien  upon  realty 
superior  to  the  defendants'  interest  therein,  where  the  defendant 
pleaded  a  deed  to  her  from  her  co-defendant  and  asked  that  her  title 
be  quieted  against  plaintiff,  the  evidence  that  the  deed  was  made 
without  consideration  and  with  intent  to  defraud  the  co-defendant's 
existing  creditors,  and  that  on  the  entry  of  the  plaintiff's  judg- 
ment, the  defendant  had  permitted  the  co-defendant  to  exercise 
indicia  of  ownership,  was  admissible.** 

As  regards  a  purchaser's  action  to  quiet  title  and  for  declaratory 
judgment  wherein  the  purchaser  alleged  uncertainty  as  to  the 
vendor's  mental  capacity  to  convey,  the  class  of  proof  admissible  in 
such  case  is  governed  by  the  legal  status  of  the  party  whose  com- 
petency is  questioned;  that  is,  whether  he  has  been  committed  or 
declared  incompetent,  and  if  so,  by  summary  proceedings  or  by  a 
regular  adjudication  of  insanity.** 

In  an  action  to  terminate  a  stairway  easement  by  a  destruction 
of  the  building,  the  easement  being  dependent  upon  the  existence 
of  the  building,  it  was  not  an  error  to  admit  evidence  of  the  depre- 
ciation which  had  taken  place  with  respect  to  such  building.'® 

Under  an  installment  contract  for  the  purchase  of  realty  which 
required  the  vendor  to  furnish  water  for  household  purposes,  evi- 
dence that  the  water  supply  for  a  subdivision  was  so  located  that 
septic  tanks  connected  with  some  of  the  houses  in  the  subdivision 
drained  into  the  water  tank  rendering  it  unfit  for  domestic  use, 
should  have  been  admitted  in  the  purchaser's  action  for  declar- 
atory relief,  as  tending  to  show  a  breach  of  contract  authorizing 
the  purchaser  to  rescind.'^ 

47.  CaL— Erickson  v.  Boothe,  79  Cal.  Idaho  49,  70  P.2d  384. 

App.2d  266,  207   P.2d  894.    See  50.  Cal.— Rothschild    v.    Wolf,    Cal. 

also,  179  P.2d  611,  203  P.2d  119,  Sup.,    115   P.2d   801,    subsequent 

207P.2d897.  opinion,  20  Cal.2d   17,   123  P.2d 

48.  CaL— Masami     Sasaki    v.     Yana  483,  154  A.L.R.  75. 

Kai,  56  CaI.App.2d  406,  133  P.2d      51.  Cal.— Williams  v.  Ryan,  55  Cal. 
18.  App.2d  189,  130  P.2d  467. 

49.  Idaho— Whitney   v.   Randall,   58 

903 


Digitized  by 


Google 


§  376  ACTIONS  FOR  DBCLARATORY  JUDGMENTS  Ch.  7 

In  an  action  for  a  declaration  of  the  parties'  rights  under  a  con- 
tract of  employment  of  plaintiff  by  the  defendant,  subject  to  termi- 
nation by  either  party,  upon  a  week's  notice,  evidence  of  a  con- 
versation between  the  plaintiff  and  defendant's  president  and  at- 
torney as  to  the  duration  of  the  contract  was  not  admissible  to 
clarify  the  contract,  and  incompetent  as  in  conflict  with  the  time 
element  therein,  though  no  definite  time  of  such  employment  was 
provided  for  in  the  contract.'* 

In  a  declaratory  action  involving  whether  or  not  an  executor  of 
an  estate  had  properly  exercised  his  discretion  in  accepting  higher 
bid  from  a  nephew  of  the  decedent  for  a  farm,  rather  than  the  plain- 
tiff's bid,  evidence  was  inadmissible  on  behalf  of  the  plaintiff  that 
if  he  procured  the  farm,  that  he  had  asked  the  manager  thereof  to 
run  the  same  for  him ;  there  being  no  issue  as  to  what  the  plaintiff  in- 
tended to  do  with  regard  to  the  farm  in  the  event  he  procured  it.'* 

In  a  suit  as  to  the  respective  rights  of  plaintiff  and  defendant 
concerning  the  division  of  profits  in  connection  with  the  business 
operation  under  a  written  contract,  where  the  plaintiff  claims  that 
the  parties  had  operated  as  partners  or  joint-adventurers,  a  refusal 
to  permit  the  plaintiff  to  prove  a  subsequent  oral  contract  under 
which  the  plaintiff  claimed  certain  rights,  and  which  contract  was 
denied  by  the  answer  of  the  defendant,  was  error  on  the  part  of  the 
trial  court,'* 

Where  a  contract  between  a  principal  and  agent  contained  no 
provision  with  reference  to  the  expiration  thereof,  and  that  it  ap- 
peared, until  the  time  of  trial,  that  no  question  had  been  raised  by 
the  parties  as  to  the  duration  of  the  contract,  parol  evidence  could 
not  be  admitted  to  add  another  term  to  the  agreement,  even  if 
the  writing  contained  nothing  relating  to  the  particular  provision 
to  which  the  parol  evidence  was  directed,  and  it  was  error  for  the 
court  to  admit  oral  evidence  as  to  the  understanding  between  the 
parties  with  respect  to  the  termination  of  the  contract." 

In  an  action  involving  the  discretion  of  an  executor  of  an  estate 
as  to  whether  or  not  a  certain  sale  of  a  farm  would  abuse  the  dis- 

52.  N.Y.— Schmidl  v.   Central  Laun-      54.  C«L— Zimmer  v.  Gorelnik,  42  Cat 
dry  &  Supply  Co.,  Sup.,  13  N.Y.S.  App.2d  440,  109  P.2d  34. 

2d  817.  55.  CaL— Hotchkiss    v.     Nelson     R. 

53.  Mass.—Sylvester  v.  Newton,  321  Thomas  Agency, Cal.App.2d 

Mass.  416,  7Z  N.E.2d  585.  ,  214  P.2d  568. 
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cretion  imposed  on  the  executor,  statements  made  by  the  executor 
indicated  a  friendly  feeling  for  the  plaintiff  who  brought  the  action, 
as  well  as  statements  made  by  the  testator  with  respect  to  his  inten- 
tions with  regard  to  the  same,  were  inadmissible ;  and  with  regard 
to  the  statements  of  such  testator,  it  appeared  that  the  will  was  clear 
and  unambiguous  and  was  no  basis  upon  which  intentions  of  the 
testator  could  be  admitted.'* 

In  an  action  against  co-administrators  for  a  declaratory  judg- 
ment that  the  plaintiff  was  the  owner  of  stock  formerly  belonging 
to  the  decedent,  the  plaintiff  was  not  incompetent  to  testify  rela- 
tive to  a  conversation  with  co-administrator's  president  regarding 
the  ownership  of  the  stock  certificates  found  in  decedent's  office, 
where  the  conversation  occurred  after  decedent's  death;  however, 
it  was  likewise  held  in  the  same  case,  that  the  testimony  of  a  co- 
administrator's president  as  a  witness  for  the  plaintiff,  that  when 
the  stock  certificates  were  found  in  plaintiff's  presence  in  dece- 
dent's office  after  the  latter's  death,  that  the  plaintiff  said  the  cer- 
tificates belonged  to  her  was  inadmissible  as  self-serving  but  the 
admission  thereof  was  held  to  be  harmless  since  the  case  was  tried 
before  the  court  without  -a  jury,  and  there  was  sufficient  other 
competent  evidence  to  sustain  the  court's  finding.'^ 

Where  the  issue  in  an  action  on  a  judgment  was  the  identity  of 
the  defendant  as  the  designated  party  defendant  in  the  suit  wherein 
the  judgment  was  rendered,  the  names  being  similar,  the  admission 
of  evidence  that  the  defendant  was  never  indebted  to  the  plaintiff 
on  the  notes  or  accounts  sued  upon  in  the  original  action,  and 
which  constituted  the  basis  of  such  judgment,  was  erroneous  as 
collaterally  impeaching  that  judgment.'* 


56.  Matt. — Sylvester  v.  Newton, 
supra. 

57.  IndL — Berman  v,  Druck,  Ind. 
App.,  41  N.E.2d  837.  Transferred 
to  Supreme  Court,  221  Ind.  241, 
47  N.E.2d  142,  145  A.L.R.  562. 
This  point  was  not  passed  upon 
by  the  Supreme  Court  in  its  su- 
perseding opinion. 

58.  Ala.— Naftel  Dry  Goods  Co.  v. 
Mitchell,  212  Ala.  32,  101  So.  653. 
But  it  would  seem  such  evidence 
was  admissible  for  the  purpose 


of  showing  that  the  defendant  in 
the  former  action  was  not  the 
defendant  in  the  present  action; 
this  being  the  issue  involved.  It 
is  submitted  that  the  ruling  ex- 
cluding this  evidence  was  er- 
roneous. 

U.S.— See  also,  Caterpillar  Trac- 
tor Co.  V.  International  Harvester 
Co.,  C.C.A.Cal.,  106  F.2d  769. 
Stipulation  between  parties  will 
be  construed  with  respect  to  the 
use  of  depositions. 
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In  a  declaratory  suit  to  rescind  a  compromise  and  settlement 
agreement  entered  into,  a  written  agreement  executed  over  twen- 
ty years  before  suit  was  brought,  offered  to  show  that  the  com- 
promise agreement  was  based  on  an  illegal  consideration  was  ad- 
missible without  showing  that  the  subscribing  witness  thereto  was 
dead,  out  of  the  state,  or  incapable  of  testifying  as  required  by 
statute,  in  view  of  the  notarial  seal,  of  the  subscribing  witness 
being  affixed  to  the  document.'* 

In  an  action  by  a  beneficiary  of  a  trust  deed  to  declare  the  title 
of  a  purchaser  of  the  property  at  a  sale  for  delinquent  irrigation 
district  assessments  subject  to  sale  under  the  trust  deed,  the  evi- 
dence that  it  was  the  practice  of  the  district  to  allow  original  own- 
ers of  tax  deeded  realty  or  persons  satisfactory  to  them  to  buy  back 
realty  for  approximately  the  amount  of  assessments,  penalties  and 
interest,  was  admissible,  if  the  facts  indicated  that  the  purchaser 
at  such  sale  was  in  fact  acting  for  the  original  owner.*<> 

In  an  action  for  declaratory  relief  to  determine  whether  the 
plaintiff  as  owner  and  producer  of  a  foreign  language  motion  pic- 
ture by  entering  into  a  contract  granting  the  defendant  the  ex- 
clusive rights  to  produce  and  distribute  English  versions  in  cer- 
tain countires  and  the  "United  Kingdom"  granted  rights  with  re- 
spect to  Eire,  the  court  committed  reversible  error  in  granting  the 
plaintiff's  motion  to  strike  the  defendant's  evidence  that  according 
to  custom  and  usage  of  moving  picture  industry,  Eire  is  included 
in  the  United  Kingdom. 

And  that  evidence  that  according  to  the  custom  and  usage  of 
the  motion  picture  industry,  Eire  is  included  in  the  United  King- 
dom was  not  rendered  inadmissible  because  judicial  notice  may  be 
taken,  and  it  was  stipulated  that  Eire  is  independent  of  the  United 
Kingdom  and  not  a  part  thereof. 

And  the  fact  that  the  parties  by  modifying  the  contract  to  in- 

See  also,  (American)  Lumber-  issue,     having     little     probative 

mens  Mut  Casualty  Co.  of  Illi-  value  on  questions  at  issue, 

nois  V.  Timms  &  Howard,  CCA.  59.  Orc—Dannells    v.    U.    S.    Nat 

N.Y.,  108  F.2<i  497,  holding  that  Bank  of  Portland,  172  Ore.  213, 

the  court  in  a  declaratory  action  138  P.2d  220. 

may,    in    its    discretion,    exclude  60.  C«L — Dowd  v.  Glenn,  54  CaLApp. 

the    answer    to    a    question    on  2d  748,  129  P.2d  964. 
cross-examination  on  a  collateral 
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elude  Malta  and  Gibralter,  which  are  political  subdivisions  of  the 
United  Kingdom,  did  not  place  a  practical  construction  on  the 
contract  negativing  the  presence  of  custom  and  usage.** 

In  a  proceeding  to  obtain  a  declaration  determining  the  exist- 
ence of  the  marital  status  between  the  plaintiff  and  one  of  the 
defendants  after  a  Nevada  divorce,  the  settlement  of  former  liti- 
gation between  the  plaintiff  and  his  wife  and  her  father,  and  the 
treatment  accorded  each  spouse  by  the  other  for  several  years  prior 
to  their  separatibn,  was  immaterial.** 

In  an  action  for  a  declaratory  judgment  construing  a  contract 
granting  hunting  and  fishing  privileges  upon  a  lake  on  the  de- 
fendant's land,  where  the  defendant  by  his  conduct  had  ratified  a 
contract  after  the  termination  of  the  homestead  character  of  the 
land  on  the  death  of  the  defendant's  parents,  evidence  that  the 
land  was  a  homestead  of  the  defendant's  father  and  mother,  and 
that  the  mother  was  not  a  party  to  the  contract  was  immaterial, 
and  the  exclusion  thereof  was  not  prejudicial.** 

The  right  to  object  under  the  statute  that  disqualified  an  adverse 
party  where  the  other  party  is  deceased,  may  be  waived,  by  failure 
to  object  and  where  details  are  brought  out  without  any  objection, 
then  the  benefit  of  the  statute  is  thereby  waived,  and  the  adverse 
party  may  testify.** 

Where  an  escrow  agreement  and  instructions  issued  thereunder 
provide  in  effect  that  the  instructions  shall  be  binding  unless  altered 
in  writing,  it  is  not  permissible  to  allow  evidence  of  an  oral  change 
of  the  instructions,  and  where  such  is  attempted,  an  objection 
thereto  is  properly  sustained.** 

In  an  action  for  a  declaratory  judgment  to  construe  a  contract 
granting  hunting  and  fishing  privileges  upon  a  lake  and  author- 
izing the  organization  of  a  hunting  and  fishing  association,  which 
was  to  make  rules  and  regulations  governing  the  use  of  the  leased 

61.  CaL— Ermolieff  v.  R.  K.  O.  Ra-  63.  Kan.— Doman  Hunting  &  Fish- 
dio  Pictures,  19  Cal.2d  543,  122  ing  Ass'n.  v.  Doman,  159  Kan. 
P.2d  3.  439,  155  P.2d  438. 

62.  Pa.— Mclnick  v.  Melnick,  154  Pa.  64.  Ala.— Warner  v.  Warner,  248  Ala. 
Super.  481,  36  A.2d  235.    See  also,  556,  28  So.2d  701. 

Melnick    v.     Melnick,     147     Pa.      65.  CaL— Davis  v.  Stulman,  72  Cal. 
Super,  564,  25  A.2d  111.  App.2d  452,  164  P.2d  787. 
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property,  testimony  with  respect  to  the  enactment  of  such  rules 
and  laws  by  the  association  and  admission  of  copies  thereof  was 
not  inadmissible  on  the  ground  that  such  evidence  modified  the 
terms  of  the  contract.** 

In  an  action  for  declaratory  relief  to  construe  a  contract  en- 
tered into  by  the  beneficiaries  under  a  will  in  settlement  of  a  will 
contest,  documents  offered  by  the  defendants  for  the  purpose  of 
showing  that  the  plaintiff  had  admitted  that  she  was  obligated  un- 
der the  agreement  to  pay  inheritance  tax  upon  the  80%  interest 
devised  to  her  assignor  rather  than  upon  the  45  ^fc  interest  which 
she  agreed  to  accept,  were  properly  rejected  where  none  of  the 
documents  showed  any  material  facts  sought  to  be  established  by 
the  defendants.*^ 

The  English  courts  have  held  that  where  evidence  is  unattainable 
in  traditional  actions  at  law,  or  suits  in  equity,  but  is  attainable  by 
a  court  having  jurisdiction  of  a  declaratory  judgment  action,  that 
this  is  sufficient  to  permit  the  maintenance  of  the  declaratory 
action.** 

In  a  declaratory  action  seeking  a  construction  of  a  written  sub- 
lease, if  the  major  lease  contains  restrictions  against  subletting,  this 
is  a  matter  of  defense  to  be  shown  by  evidence.** 

Where  the  only  issue  before  the  court  in  a  declaratory  action  is 
to  determine  the  validity  of  an  election  on  the  question  of  consolida- 
tion of  two  school  districts,  evidence  of  another  election,  seeking 
to  consoTfdate  the  defendant  with  another  school  district  is  in- 
admissible for  the  reason  that  the  same  is  immaterial.''<> 

Where  a  salesman  brought  an  action  for  declaratory  relief  and 
incidentally  to  recover  commissions,  and  the  defendant  defended 
upon  the  ground  that  the  plaintiff  was  not  entitled  to  any  com- 
missions because  he  violated  his  agreement  by  committing  acts 
against  the  best  interests  of  the  defendant  as  defined  in  the  agree- 

66.  Kan.— Doman  Hunting  &   Fish-  T.  L.  R.  876,  84  Sol.  Jo.  427. 
ing  Ass'n.  v.   Doman,   159  Kan.  69.  CaL — ^Joncs  v.  Feichtmcir,  95  Gal. 
439.  155  P.2d  438.  App.2d  341,  212  P.2d  933. 

67.  CaL— Cohn  v.  Cohn,  20  Cal.  65,  70.  Tex.— Rhea  Common  School  Dis- 
123  P.2d  833.  trict   v.    Bovina    School    District 

68.  Eng.— Sivycr  v.  Amies  (1940),  3  No.  5,  Tcx.Civ.App.,  214  S.W.2d 
All.  E.  R.  285,  163  L.T.  118,  56  660. 
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ment,  and  by  violating  his  implied  duty  of  loyalty  to  the  defendant, 
and  the  defendant  further  contended  that  some  of  the  grounds  of 
defense  had  been  omitted  from  the  contract  through  mutual  mistake, 
it  was  held  that  it  was  error  on  the  part  of  the  court  to  exclude 
evidence  tending  to  sustain  such  defense.^' 

Where  the  plaintiff  set  up  certain  patents  as  evidence  of  prior 
use  in  an  action  involving  the  invalidity  of  the  defendant's  patents, 
in  which  action  the  defendant  counterclaimed  by  alleging  that  the 
patents  were  valid,  and  were  infringed  by  the  plaintiff,  but  at  the 
opening  of  the  trial  the  plaintiff  informed  the  court  that  the  plain- 
tiff would  not  offer  evidence  of  prior  use  and  at  the  conclusion  of 
the  plaintiff's  evidence  the  defendant  moved  to  exclude  from  the 
court's  consideration  any  of  the  patents  listed  as  evidence  of  prior 
use  on  the  ground  that  they  had  not  been  pleaded  as  required  by 
the  federal  statutes,  and  the  court  suggested  that  the  question  thus 
presented  was  one  appropriate  to  be  considered  at  the  conclusion 
of  the  evidence  and  the  defendant  acquiesced  in  such  ruling,  and 
therefore  there  was  no  ruling  of  which  the  defendant  could  there- 
after complain,  especially  in  view  of  the  fact  it  was  stipulated  that 
the  evidence  that  had  been  received  might  be  considered  as  to  any 
and  all  of  the  issues  to  which  it  applied.''* 

§  377.    Failure  to  Produce  Documents  or  Any  Evidence  as  Creating 
Adverse  Inferences 

If  a  party  has  possession  of  a  document  and  it  is  relevant,  com- 
petent, and  material  as  to  any  issue  involved,  and  the  party  fails  to 
produce  such  a  document,  then  the  failure  raises  an  inference  that 
the  evidentiary  character  of  the  document  would  be  unfavorable 
to  the  party  having  possession  thereof  and  failing  to  produce  it7* 

This  is  but  an  application  of  the  rule  recognized  in  ordinary  action 
at  law  and  suits  in  equity.  So  as  a  general  rule  in  ordinary  actions, 
where  it  is  shown  that  a  party  has  possession  of,  and  could  produce 
documentary  or  other  real  evidence  and  fails  to  do  so,  an  adverse 
inference  is  then  raised  against  the  party  failing  to  produce  such 

71.  CaL— Powis  v.  Moore  Machinery  Co.,  CCA.Cal.,  153  F.2d  972. 
Company,  72  Cal.App.2d  344,  164  73.  CaL— Jones  v.  Feichtmcir,  95  Cal. 
P.2d  822.                                                   App.2d  341,  212  P.2d  933. 

72.  U.S.— Crowell  v.  Baker  Oil  Tool 
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evidence,  to  the  effect  that  if  it  were  produced  it  would  be  unfavor- 
able to  him.''* 

§  378.    Judicial  Notice 

As  to  matters  that  will  be  judicially  noticed,  in  a  declaratory 
judgment  action,  the  rules  controlling  ordinary  actions  at  law  and 
suits  in  equity  govern,  and  the  interdependence  of  agriculture  and 
industry,  the  close  relationship  between  them  and  other  factors  in 
modern  economic  life  and  the  importance  of  the  pursuit  of  agricul- 
ture and  the  general  commercial  lines  as  a  basis  of  national  pros- 
perity are  matters  of  common  knowledge  and  will  be  judicially  no- 
ticed7» 

It  has  been  held  that  in  a  suit  for  a  declaratory  judgment  that 
a  patent  was  void,  the  federal  district  court  would  take  judicial  no- 
tice that  the  patent  had  been  disposed  of  by  a  sale  conducted  under 
an  order  of  the  court  in  another  action,  and  that  the  title  to  the 
patent  was  no  longer  in  the  defendants* 

A  federal  district  court  may  take  judicial  notice  of  city  ordinances 
of  municipality  located  within  its  districts^ 

Where  the  question  involved  was  the  validity  of  a  local  law, 
which  had  for  its  object  the  regulation  of  the  use  of  amplified  sound 
equipment,  and  the  defendant  assailed  the  complaint  by  a  motion 
to  dismiss  upon  the  ground  of  failure  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  the  court  would  not  in  ruling  upon 
such  motion  be  justified  in  taking  judicial  notice  of  concrete  situa- 
tions likely  to  arise  under  such  law7* 

The  California  district  court  of  appeals  will  take  judicial  notice 
of  common  knowledge  that  the  New  York  Life  Insurance  Com- 
pany is  licensed  to  do  business  in  California  and  maintains  gen- 
eral offices  within  the  stated* 

74.  31  C.J.S.,  page  851,  section  156  77.  Ala.— Monk  v.  City  of  Birming- 
(B).  ham,  87  F.Supp.  538. 

75.  U.S.— F.  G.  Vogt  &  Sons  v.  78.  N.Y.— Gold  Sound,  Inc.  v.  City  of 
Rothensies,  D.C.Pa.,  11  F.Supp.  New  York,  195  Misc.  291,  89  N.Y. 
225.  S.2d  860. 

76.  U.S.— National  Hairdressers'  &  79.  CaL— Braun  v.  New  York  Life 
Cosmetologists'  Ass'n.  v.  Philad  Ins.  Co.,  46  Cal.App.2d  335,  115 
Co.,  D.CDel.,  4  F.R.D.  106.  P.2<i  880. 
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On  appeal  the  court  will  ex  mero  motu  judicially  notice  the  lack 
of  jurisdiction  of  the  court  below,  if  the  lack  thereof  exists.'*^ 

§  379.    Competency  of  Witnesses  in  Action  Against  Administrator 

In  an  action  against  an  administrator  for  a  declaratory  judgment 
involving  the  ownership  of  some  stock,  a  conversation  with  an  of- 
ficer of  a  corporation  who  was  a  co-administrator  regarding  such 
ownership,  which  conversation  occurred  after  the  death  of  the  de- 
cedent, is  admissible.** 

However,  a  witness  who  is  the  husband  of  a  defendant  to  the 
record  but  who  is  interested  in  the  issue  involved  in  the  action 
in  favor  of  the  plaintiff,  is  incompetent  as  a  witness  for  the  plain- 
tiff in  such  an  action.** 

In  the  same  case  it  was  held  that  the  husband  of  a  co-defendant, 
who  was  decedent's  sister  and  an  heir  and  who  had  a  lawsuit  pend- 
ing wherein  she  claimed  to  be  the  owner  of  a  part  of  the  stock 
involved  in  the  plaintiff's  action,  was  a  competent  witness  for 
plaintiff  to  relate  conversation  with  the  decedent  prior  to  death, 
wherein  decedent  delivered  the  stock  in  question  to  the  plaintiff, 
where  under  the  pleadings,  a  co-defendant's  interest  was  adverse  to 
the  plaintiff,  and  the  co-defendant  would  have  been  a  competent 
witness.** 

It  was  likewise  held  in  the  same  case  that  the  decedent's  sister 
and  heir,  who  was  a  co-defendant  and  who  had  an  action  pending 
wherein  she,  too,  was  claiming  to  be  part  owner  of  the  stock  in- 
volved in  the  plaintiff's  action,  was  a  competent  witness  for  plain- 
tiff as  to  conversation  with  the  decedent  prior  to  death,  where  such 
witness's  interest  was  adverse  to  plaintiff.*^ 

The  incompetency  of  a  witness  in  an  action  against  an  administra- 
tor or  other  representative  of  an  estate  may  be  waived,  it  seems, 
either  especially  or  impliedly.** 


80.  Ala. — Mitchell  v.  Hammond, did  not  pass  on  this  question  in 

Ala. ,  39  So.2d  582.  its  superseding  opinion. 

81.  Ind— Herman     v.     Druck,     Ind.  ^2.  Ind.— Herman  v.  Druck,  supra. 
App.,  41  N.E.2d  837.    This  case  W.  Iiid.—Berman  v.  Druck,  supra, 
was   transferred   to   the   Indiana  W.  Ind.— Herman  v.  Druck,  supra. 
Supreme  Court,  221  Ind.  241,  47  85.  Ala.— Warner  v,  Warner,  248  Ala. 
N.E.2d  142,  145  A.L.R.  562,  which  556,  28  So.2d  701. 
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§  380.    CredibUity  of  Witnesses 

There  is  generally  no  distinction  with  regard  to  the  application 
of  adjective  rules  of  law  in  declaratory  actions  and  in  ordinary  ac- 
tions and  suits,  therefore,  the  court,  trying  a  declaratory  action 
without  a  jury,  will  determine  the  credibility  of  witnesses  the  same 
as  in  any  other  action,  suit  or  proceeding  tried  before  the  court. 
So,  in  consonance  with  the  general  rule,  a  presumption  is  indulged 
that  a  decision  of  the  court  based  on  evidence  of  witnesses  testify- 
ing in  open  court  is  correct  and  will  not  be  disturbed  unless  mani- 
festly erroneous.** 

Where  a  truck  occupant  before  trial  signed  and  made  oath  to  a 
written  statement  that  he  was  driving  the  truck  at  the  time  of  the 
accident  but  on  the  trial  testified  that  he  was  asleep  in  the  back  of 
the  truck,  and  that  the  occupant,  for  whose  death  recovery  was 
sought,  was  driving  when  the  accident  occurred,  the  attorney  for  the 
plaintiff  was  justified  in  commenting  vigorously  on  the  fact  that 
the  contradictory  statement  had  been  made,  over  objection,  that  the 
attorney  was  arguing  from  the  contents  of  a  typewritten  transcript 
of  the  statement  and  from  other  evidence  limited  to  credibility  of 
the  occupant.*^ 

§  381.    Adverse  Party  Entitled  to  Notice  of  Cross-Action 

Where  an  answer  is  in  truth  and  in  fact  a  cross-complaint  against 
a  codefendant,  and  injects  into  the  case  an  issue  that  was  not  there- 
tofore involved  by  the  plaintiff's  pleading,  such  defendant  as  to 
whom  the  answer  would  be  in  fact  a  cross-complaint,  is  entitled  to 
notice  thereof  before  trial  and  where  the  first  knowledge  of  the 
filing  of  such  cross-complaint  comes  out  on  the  trial  in  taking  evi- 
dence and  the  answer  not  having  been  served  upon  the  codefendant, 
the  question  of  failure  to  give  notice  may  be  raised  at  the  time  the 
evidence  is  introduced  with  regard  to  such  issue.**  It  cannot  be 
claimed  that  the  failure  to  object  to  going  to  trial  and  participating 
therein  until  the  evidence  of  such  issue  made  its  appearance  in  the 
case,  is  a  waiver  of  the  right  to  object  to  a  determination  of  such 

86.  U.S.— Metro  -  Goldwyn  -  Mayer  Puerto  Rico  201. 

Corporation  v.  Fear,  C.CA.Cal.,  87.  N.H.— Merchants   Mut.   Casualty 

104  F.2d  892.  Co.  v.  Smith,  91  N.H.  204,  17  A. 

Marrero  v.  American  R.  Co.,  33  2d  88. 
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issue  in  the  particular  case,  and  all  subsequent  proceedings  there- 
after will  be  had  without  prejudice  to  the  right  to  raise  the  issue  by- 
appropriate  pleadings,  at  a  later  time.** 

§  382.    Discretionary  Power  in  Court  to  Adopt  Declaratory  Pro- 
cedure 

It  has  even  been  held  that  as  to  whether  or  not  declaratory  pro- 
cedure would  be  adopted  by  the  court  to  determine  a  question, 
resides  in  the  discretionary  power  of  the  court,  and  that  if  upon 
an  examination  of  the  matters  and  things  involved  in  an  action, 
it  is  determined  that  there  is  nothing  to  be  gained  by  resort  to  the 
procedure  in  a  declaratory  action,  and  the  court  is  of  the  opinion 
that  there  is  no  issue  involved  that  cannot  be  determined  in  a  pend- 
ing action,  then  the  discretion  will  be  exercised  against  the  adop- 
tion of  declaratory  procedure.*® 

§  383.    Discretionary  Power  of  the  Court  in  Granting  Relief  Gen- 
erally 

The  rule  has  been  stated  in  almost  all  conceivable  forms  and 
varied  language  and  phraseology  employed,  to  the  effect  that  the 
granting  of  declaratory  relief  is  discretionary  in  the  trial  court. 
But  after  all,  it  seems  that  all  of  the  different  statements  of  the 
rule  amount  to  about  this  sound  epitome:  that  where  the  court 
has  heard  all  of  the  facts  and  has  considered  all  of  the  legal  rela- 
tions of  the  parties,  it  may  then  refuse  to  render  a  declaration  of 
rights  if  it  seems  to  the  court  that  the  basis  for  relief  has  been 
insufficiently  established  in  the  exercise  of  a  sound  judicial  dscre- 
tion.*« 


88.  U.S.— Ohio  Casualty  Ins.  Co.  v. 
Murphy,  D.CKy.,  28  F.Supp.  252. 

89.  U.S.— Ohio  Casualty  Ins.  Co.  v. 
Murphy,  D.CKy.,  28  F.Supp.  252. 

90.  U.S.— Lieberman  v.  Merkin,  D.C. 
Pa..  2  F.R.D.  315. 

91.  U.S.— Alabama  State  Federation 
of  Labor,  Loc.  Union  No.  103, 
United  Brotherhood  of  Carpent- 
ers &  Joiners  v.  McAdory,  65  S. 
Ct.  1384,  325  U.S.  450,  89  L.Ed. 
1725.  See  also,  246  Ala.  1,  18  So. 
2d  810,  323  U.S.  703. 


Berlitz  School  of  Languages  of 
America  v.  Donnelly  &  Suess,  84 
F.Supp.  75. 

Eccles  V.  People's  Bank  of 
Lakewood  Village  of  Calif.,  68 
S.Ct.  641,  333  U.S.  426,  92  L.Ed. 
784,  reversing  161  F.2d  636.  hold- 
ing that  the  discretions  should  be 
exercised  in  public  interest. 

United  Electrical,  Radio  &  Ma- 
chine Workers  of  America  (CIO) 
V.  Westinghouse  Electrical  Corp., 
65  F.Supp.  420. 
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Valcnti  v.  Clark,  Atty.  General, 
83  F.Supp.  167. 

See  also,  Commonwealth  of 
Massachusetts  v.  State  of  Mis- 
souri. 60  S.Ct.  39.  308  U.S.  1,  84 
L.Ed.  1. 

Aetna  Casualty  8c  Surety  Co.  v. 
Quarles,  C.C.A.S.C.  92  F.2d  321. 
"The  question  is  not  one  as  to 
whether  jurisdiction  shall  be  as- 
sumed but  as  to  whether,  in  exer- 
cising that  jurisdiction,  a  discre- 
tion exists  with  respect  to  grant- 
ing the  remedy  prayed  for.  No 
one  would  question  the  power  of 
the  federal  courts  to  grant  injunc- 
tions in  the  proper  cases;  but 
nothing  is  better  settled  than  that 
whether  or  not  injunctive  relief 
shall  be  granted  is  a  matter  rest- 
ing in  the  sound  discretion  of  the 
trial  judge.  The  same  is  true  of 
specific  performance  and  of  the 
legal  remedy  of  mandamus.  The 
declaring  of  'rights  and  other 
legal  relations'  without  executory 
or  coercive  relief  is  an  extraor- 
dinary remedy,  the  granting  of 
which,  like  the  remedies  men- 
tioned, should  certainly  rest  in  the 
sound  discretion  of  the  court  be- 
cause of  the  liability  of  abuse  to 
which  it  might  otherwise  be  sub- 
jected." 

Maryland  Casualty  Co.  v.  Con- 
sumers Finance  Service  of  Penn- 
sylvania. C.C.A.Pa.,  101  F.2d  514. 

New  York  Life  Ins.  Co.  v.  Roe, 
C.CA.Ark,  102  F.2d  28,  reversing 
22  F.Supp.  1000.  In  the  last-cited 
case  it  was  said,  "It  is  contended 
in  the  brief  of  appellee  that  it 
was  discretionary  with  the  trial 
court  to  entertain  the  bill  of 
complaint  and  that  there  was  no 
abuse  of  discretion  in  dismissing 
it,  but  the  cases  we  have  relied 
on  have  led  to  the  conclusion  that 
no  circumstances  are  disclosed  to 
justify  refusal  to  proceed  to  ad- 
judication." 


U.  S.  Fidelity  &  Guaranty  Co. 
V.  Koch,  C.C.A.Pa.,  102  F.2d  288. 

American  Automobile  Ins.  Co. 
V.  Freundt,  C.C.A.IU..  103  F.2d 
613. 

Caterpillar  Tractor  Co.  v.  In- 
ternational Harvester  Co..  CCA. 
Cal..  106  F.2d  769. 

Zenie  Bros.  v.  Miskend,  D.CN. 
Y.,  10  F.Supp.  779. 

Automotive  Equipment  Co.  v. 
Trico  Products  Corporation,  D.C 
N.Y.,  11  F.Supp.  292. 

Danahy  Packing  Co.  v.  Mc- 
Gowan,  D.C.N. Y.,  11  F.Supp.  920. 

New  Discoveries,  Inc.  v.  Wis- 
consin Alumni  Research  Founda- 
tion, D.C. Wis.,  13  F.Supp.  596. 

Link  Belt  Co.  v.  Door  Co.,  D.C. 
Del.,  15  F.Supp.  663. 

U.  S.  Fidelity  &  Guaranty  Co. 
V.  Pierson,  D.C.Ark.,  21  F.Supp. 
678,  reversed  on  other  grounds 
97  F.2d  560. 

American  Motorists  Ins.  Co.  v. 
Bush,  D.CCal..  22  F.Supp.  72. 

Interstate  Cotton  Oil  Refining 
Co.  V.  Refining,  Inc.,  D.CNev., 
22  F.Supp.  678. 

Maryland  Casualty  Co.  v.  Con- 
sumers Finance  Service  of  Penn- 
sylvania, D.CPa.,  23  F.Supp.  433, 
reversed  on  other  grounds,  101 
F.2d  514. 

Tinius  Olsen  Testing  Mach. 
Co.  V.  Bald  win-South  wark  Cor- 
poration, D.CPa.,  25  F.Supp.  885. 
In  the  last-cited  case  the  court 
said,  "There  is  no  doubt  that  there 
is  an  actual  controversy  existing 
and  that  this  Court  has  jurisdic- 
tion of  this  petition.  The  ex- 
ercise of  the  Court's  power,  how- 
ever is  discretionary,  and  in  this 
case  I  cannot  find  any  useful  pur- 
pose would  be  served  by  adopt- 
ing the  declaratory  judgment  pro- 
cedure to  determine  the  questions 
raised,  rather  than  allowing  them 
to  be  determined  in  the  usual 
course  by  the  master  and  by  the 
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Court  on  exceptions." 

Lumbermen's  Mut.  Casualty 
Co.  V.  Mclver.  D.C.CaL,  27  F. 
Sopp.  702.  "It  is  well  established 
law/'  said  the  court  in  the  last- 
dted  case,  "that  the  granting  of 
a  declaratory  judgment  lies 
considerably  within  the  discre- 
tion of  the  court,  after  mature 
consideration  of  all  of  the  cir- 
cumstances of  the  case.  The 
remedy  of  declaratory  relief, 
while  created  by  statute,  is  one 
based  largely  on  equitable  con- 
siderations and  the  view  is  now 
well  established  that  where  the 
court  has  heard  all  of  the  facts 
and  has  considered  the  legal 
relationships  of  the  parties,  it 
may,  in  its  sound  discretion,  re- 
fuse to  render  a  declaratory 
judgment,  if  it  seems  to  the 
court  that  the  basis  for  relief 
has  been  insufficiently  estab- 
Ushed." 

Ohio  Casualty  Ins.  Co.  v.  Mur- 
phy, D.CKy.,  28  F.Supp.  252. 

General  Accident  Fire  &  Life 
Assur.  Corporation,  Limited,  of 
Perth,  Scotland,  v.  Morgan,  D.C. 
N.Y.,  30  RSupp.  753. 

Wilder  v.  Doe,  D.CPa.,  30  F. 
Supp.  869,  wherein  the  court  said: 
"The  Court  has  discretion  (re- 
viewable) to  decline  to  exercise 
the  jurisdiction  conferred  upon 
it  by  the  act,  and  should  so  de- 
cline if  it  appears  that  the  ob- 
jectives of  the  law  will  not  be 
obtained  by  the  declaratory 
judgment  asked  for."  This 
case  also  holds  that  jurisdiction 
should  not  be  exercised  in  this 
class  of  actions  unless  both 
sides  can  be  heard. 

Maryland  Casualty  Co.  v.  Tin- 
dall.  D.CMo.,  30  F.Supp.  949. 

Redlands  Foothill  Groves  v. 
Jacobs,  D.CCal.,  30  F.Supp.  995. 

Mutual  Life  Ins.  Co.  of  New 
York  V.  Brannen,  D.CIowa,  31  F. 


Supp.  123. 

Creamery  Package  Mfg.  Co.  v. 
Cherry-Burrill  Corporation,  C.C. 
A.Del.,  115  F.2d  980,  certiorari  de- 
nied 61  S.Ct.  828,  312  U.S.  709,  85 
LEd.  1141,  holding  that  the  grant- 
ing of  declaratory  relief  under  the 
Federal  Declaratory  Judgment 
Act,  is  in  the  trial  court's  sound 
discretion,  but  that  discretion  is  a 
judicial  discretion  and  reviewable 
on  appeal.  Reversing,  D.C,  33  F. 
Supp.  625. 

Spence  v.  Cole,  C.C.A.N.C.,  137 
F.2d  71. 

Maryland  Casualty  Co.  v.  Tin- 
dall,  D.C.N.Y.,  30  F.Supp.  949, 
affirmed.  C.C.A.,  117  F.2d  905. 

Lehigh  Coal  &  Navigation  Co. 
V.  Central  R.  of  New  Jersey,  D.C. 
Pa.,  33  F.Supp.  362,  holding  that 
the  discretion  to  grant  or  refuse 
declaratory  relief  should  be  lib- 
erally exercised  to  effectuate  the 
purpose  of  the  Federal  Declara- 
tory Judgment  Act,  and  thereby 
afford  relief  from  uncertainty  and 
insecurity  with  respect  to  rights 
and  status  and  other  legal  rela- 
tions. 

Alfred  Hofmann,  Inc.  v.  Knit- 
ting Machines  Corporation,  D.C. 
Del.,  37  F.Supp.  578,  reversed  on 
other  grounds,  C.C.A.,  123  F.2d 
458. 

Delno  V.  Market  St.  R.  Co., 
D.CCal.,  38  F.Supp.  341,  affirmed, 
CCA.,  124  F.2d  965. 

American  Ins.  Co.  v.  Bradley 
Min.  Co.,  D.CCal.,  57  F.Supp.  545. 

San  Francisco  Lodge  No.  68  of 
International  Ass'n.  of  Machin- 
ists V.  Forrestal,  D.CCal.,  58  F. 
Supp.  466. 

Eastman  Kodak  Co.  v.  Mc- 
Auley,  D.CN.Y.,  2  F.R.D.  21. 
Eng. — Odhams  Press,  Limited  v. 
London  and  Provincial  Sporting 
News  Agency  (1929),  Limited 
(1936)  Ch.  357. 

Smeeton    v.    Attorney- General 
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(1920)  1  Ch.  85. 

Burghes  v.  Attorney-General 
(1911)  2  Ch.  139.  affirmed  (1912) 
1  Ch.  173. 

Young  V.  Ashley  Gardens 
Properties,  Limited  (1903)  2  Ch. 
112. 

Hanson  v.  Radcliffe  Urban  Dis- 
trict Council  (1922)  2  Ch.  490. 

Fletcher  v.  Rogers,  10  Hare 
App.  I.  XIII  (1853). 

Simmonds  v.  Newport  Abercarn 
Black  Vein  Steam  Coal  Com- 
pany, Limited  (1921)  1  K.B.  616, 
630. 

British  Association  of  Glass 
Bottle  Manufacturers  v.  Forster 
&  Sons,  86  LJ.Ch.  489  (1917).  In 
the  cited  case,  the  court  ex- 
ercised its  discretion  against 
the  granting  of  a  declaratory 
judgment  on  the  ground  that  to 
do  so  would  afford  relief  to  an 
alien  enemy,  and  the  court  dis- 
regarded the  fiction  of  the  cor- 
porate entity  to  reach  this  result. 

Mayor,  etc.,  of  City  of  London 
V.  Horner,  111  L.T.R.  512,  (C.A. 
1914). 

Faber  v.  Gosworth  Urban  Dis- 
trict Council,  (1903)  88  L.T.R.N. 
S.  549. 

Mutrie  v.  Alexander,  23  Ont. 
L.R.  396,  (1911). 

In  re  Sayer's  Will,  (1921)  Vict. 
L.R.  95. 

Berens  v.  Berens  (1888)  W.N. 
95. 

CaL— Rothschild  v.  Wolf,  Cal. 
Supp.,  115  P.2d  801,  subsequent 
opinion,  20  Cal.2d  17,  123  P.2d 
483,  154  A.L.R.  75. 

Cutting  V.  Bryan,  206  Cal. 
254,  274  P.  326,  certiorari  denied 
56  S.Ct.  16,  280  U.S.  556,  74  L.Ed. 
611. 

Rutherford  v.  Oroville- Wyan- 
dotte Irr.  Dist.,  207  Cal.  786,  277 
P.  489. 

A.  Hamburger  &  Sons  v.  Kice, 
129  Cal. App.  68,  18  P.2d  115.  In 


the  course  of  the  concurring  opin- 
ion the  court  said,  "The  order 
sustaining  the  demurrer  of  re- 
spondents' 'as  to  jurisdiction' 
rested  primarily  upon  the  fact 
that  plaintiff  had  not  stated, 
against  respondents,  a  claim 
amounting  to  a  sum  within  the 
jurisdiction  of  the  court.  Hav- 
ing so  determined,  the  court 
had  at  least  discretionary  au- 
thority to  decline  to  exercise 
against  respondents  the  power 
given  by  statute  concerning  de- 
claratory judgments.  This  dis- 
cretion is  vested  in  the  court  by 
the  direct  terms  of  the  statute." 

Sunset  Scavenger  Corporation 
V.  Oddou,  11  Cal.App.2d  92,  53 
P.2d  188. 

Rolapp  V.  Federal  Building  & 
Loan  Ass'n.,  11  Cal.App.2d  337, 
S3  P.2d  974. 

Merkley  v.  Merkley,  12  Cal.2d 
543,  86  P.2d  89. 

Pacific  Electric  Ry.  Co.  v. 
Dewey,  95  Cal.App.2d  69,  212 
P.2d  255. 

Conn. — Ackerman  v.  Union  & 
New  Haven  Trust  Co.,  91  Conn. 
500,  100  A.  22. 

D.C.— Doehler  Metal  Furnace  Co. 
V.  Warren,  76  U.S.App.D.C.  60, 
129  F.2d  43,  certiorari  denied  63 
S.Ct.  64,  317  U.S.  663,  87  L.Ed. 
533,  rehearing  denied  63  S.Ct.  156, 
317  U.S.  708,  87  L.Ed.  564. 
Fla.— Sheldon  v.  Powell,  99  Fla- 
782,  128  So.  258. 

Kan. — Hudson  v.  Travelers  Ins. 
Co.,  145  Kan.  732,  67  P.2d  593. 
Ky.— Black  v.  Utter,  300  Ky.  803, 
190  S.W.2d  541. 

High  Splint  Coal  Co.  v.  District 
19  United  Mine  Workers  of 
America,  300  Ky.  521,  189  S.W.2d 
735,  holding  that  under  the  De- 
claratory Judgment  Act  the  courts 
have  a  discretion  as  to  whether 
they  will  exercise  their  power  to 
declare    rights    in    cases    where 
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the  decision  would  not  terminate 
the  controversy,  or  where  the 
declaration  is  not  necessary  or 
proper  at  the  time  under  all  the 
circumstances. 

Supreme  Tent  of  Knights  of 
Maccabees  of  the  World  v.  Du- 
priest,  235  Ky.  46,  29  S.W.2d  599, 

State  Budget  Commission  v. 
Adams,  249  Ky.  680,  61  S.W.2d 
314. 

Board  of  Ed.  of  Louisville  v. 
City  of  Louisville,  288  Ky.  656, 
157  S.W.2d  337,  holding  that 
while  the  declination  to  make  a 
declaration  of  rights  rests  in  the 
discretion  of  the  court,  yet  such 
declination  will  be  reversed  on 
appeal,  and  the  appellate  court 
will  exercise  its  discretion  to  de- 
clare rights  in  accordance  with 
the  spirit  and  purpose  of  the  act, 
and  particularly  where  an  import- 
ant public  question  is  involved 
which  should  be  settled. 
Mast. — Merchants  Mut.  Casualty 
Co.  V.  Leone,  Mass.,  9  N.E.2d  552. 
Mich. — ^Updegraff  v.  Attorney 
General,  298  Mich.  48,  298  N.W. 
400,  135  A.L.R.  931. 

Rott  V.  Standard  Accident  Ins. 
Co.,  299  Mich.  384,  300  N.W.  134. 

Washington  -  Detroit  Theater 
Co.  V.  Moore,  249  Mich.  673,  229 
N.W.  618,  68  A.L.R.  105. 

Henze  v.  City  of  Detroit,  250 
Mich.  597,  231  N.W.  51. 
Mo. — Koenig    v.     Koenig,     Mo. 
App.,  191  S.W.2d  269. 

Webb-Boone  Paving  Co.  v. 
State  Highway  Commission,  351 
Mo.  922.  173  S.W.2d  580. 

State  ex  rel  U.  S.  Fire  Ins.  Co. 
V.  Terte,  351  Mo.  1089,  176  S.W. 
2d  25,  holding  that  in  declaratory 
judgment  actions,  "discretion"  is 
the  power  exercised  by  courts  to 
determine  questions  to  which  no 
strict  rule  is  applicable,  but  which, 
from  their  nature  and  circum- 
stances   are    controlled    by    the 


court's  personal  judgment     See 
section  390,  note  79,  infra. 
Neb.— Phelps  County  v.  City  of 
Holdrege,  133  Neb.  139,  274  N.W. 
483. 

N.J.— Empire  Trust  Co.  v.  Board 
of  Commerce  &  Navigation,  124 
N.J.Law  406,  11  A.2d  752. 
N.Y.— Neubeck  v.  McDonald,  128 
Misc.  768,  220  N.Y.S.  761. 

Baumann  v.  Baumann,  222 
App.Div.  460,  226  N.Y.S.  576. 

Trustees  of  Columbia  Univer- 
sity in  City  of  New  York  v.  Kal- 
vin,  226  App.Div.  775,  235  N.Y.S. 

4,  affirming  133  Misc.  270,  231  N. 
Y.S.  622. 

Brokaw  v.  Fairchild,  135  Misc. 
70,  237  N.Y.S.  6,  affirmed  231 
App.Div.  704,  245  N.Y.S.  402,  af- 
firmed 256  N.Y.  670,  177  N.E. 
186. 

Wingate  v.  Flynn,  139  Misc. 
779,  249  N.Y.S.  351,  affirmed  233 
App.Div.  785,  250  N.Y.S.  917,  af- 
firmed 256  N.Y,  690,  177  N.E. 
195. 

Bach  V.  Grabf elder,  233  App. 
Div.  773,  250  N.Y.S.  552,  modi- 
fied on  reargument  233  App.Div. 
860,  250  N.Y.S.  1016. 

Kelley  v.  Prudence  Co.,  144 
Misc.  651,  259  N.Y.S.  59. 

Wardrop  Co.  v.  Fairfield  Gar- 
dens, 237  App.Div.  605,  262  N.Y. 

5.  95. 

Kittinger  v.  Churchill  Evan- 
gelistic Ass'n.,  151  Misc.  350,  271 
N.Y.S.  510,  motion  denied  153 
Misc.  880,  276  N.Y.S.  465,  af- 
firmed 244  App.Div.  877,  281  N.Y. 
S.  680,  affirmed  244  App.Div.  876, 
281  N.Y.S.  681,  reargument  de- 
nied 245  App.Div.  805,  281  N.Y. 
S.  409. 

Baumert  Dairy  Products  v. 
Borden  Co.,  245  App.Div.  801,  281 
N.Y.S.  423. 

Union  Trust  Co.  of  Rochester 
V.  Main  &  South  Streets  Holding 
Corporation,    245    App.Div.    369, 
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282  N.Y.S.  428. 

Strobe  v.  Ncthcrland  Co.,  245 
App.Div.  573,  283  N.Y.S.  246. 

City  of  New  York  v.  Maltbie, 
248  App.Div.  39,  289  N.Y.S.  562, 
affirmed  274  N.Y.  90,  8  N.E.2d 
289. 

Reed  v.  Littleton,  249  App.Div. 
310,  292  N.Y.S.  363,  reversing  159 
Misc.  853,  289  N.Y.S.  798.  af- 
firmed 275  N.Y.  150,  9  N.E.2d  814. 

Utica  Mut.  Ins.  Co.  v.  Hamera, 
162  Misc.  169,  292  N.Y.S.  811.  In 
the  last-cited  case  the  court 
said,  "Whether  jurisdiction  of 
this  action  should  be  entertained, 
of  course,  rests  in  the  discretion 
of  the  court." 

Utica  Mut.  Ins.  Co.  v.  Beers 
Chevrolet  Co.,  250  App.Div.  348, 
294  N.Y.S.  82. 

Sterling  Bag  Co.  v.  City  of  New 
York,  168  Misc.  179,  4  N.Y.S.2d 
521,  affirmed  256  App.Div.  645,  11 
N.Y.S.2d  297,  affirmed  281  N.Y. 
269,  22  N.E.2d  369. 

Sainer  v.  Affiliated  Dress  Manu- 
facturers, 168  Misc.  319,  5  N.Y.S. 
2d  855. 

Commission  of  Public  Charities 
of  City  of  Hudson  v.  Wortman, 

255  App.Div.  241,  7  N.Y.S.2d  631, 
affirmed  Commission  of  Public 
Charities  v.  Wortman,  279  N. 
Y.  711,  18  N.E.2d  325. 

Bank  of  Yorktown  v.  Boland, 
172  Misc.  885,  16  N.Y.S.2d  756. 
The  discretion  resides  in  the 
trial  court  —  not  the  appellate 
court. 

Bareham  v.  City  of  Rochester, 
246  N.Y.  140,  158  N.E.  51. 

James  v.  Alderton  Dock  Yards, 

256  N.Y.  298,  176  N.E.  401,  re- 
versing  232  App.Div.  698,  247  N. 
Y.S.  1014,  reargument  denied  256 
N.Y.  681,  177  N.E.  191. 

Colson  V.  Pelgram,  259  N.Y. 
370,  182  N.E.  19. 

WooUard  v.  Schaf!er  Stores 
Co.,  272  N.Y.  304.  5  N.E.2d  829, 


109  A.L.R.  1262,  modifying  272 
N.Y.  513,  4  N.E.2d  424.  denying 
motion  246  App.Div.  157,  285  N. 
Y.S.  68.  "The  numerous  issues," 
said  the  court  in  the  last-cited 
case,  5  N.E.2d  832,  "arising  from 
the  pleadings  are  sufficient  to 
confer  upon  the  court  power  to 
entertain  jurisdiction  and  to  de- 
cide them  all  in  this  single  action. 
While  it  had  discretion  to  refuse 
jurisdiction,  it  was  not  bound  so 
to  do." 

Brighton  Operating  Corpora- 
tion V.  Morrison.  262  App.Div. 
895,  29  N.Y.S.2d  97,  appeal  de- 
nied 262  App.Div.  961,  30  N.Y.S. 
2d  494. 

Hall  V.  Crailo  Sweets,  170  Misc. 
120,  29  N.Y.S.2d  381,  affirmed  262 
App.Div.  866,  29  N.Y.S.2d  512. 

Kirn  v.  Noyes,  262  App.Div. 
581,  31  N.Y.S.2d  90. 

Lane  v.  Lane,  N.Y.Sup.,  182 
Misc.  656,  45  N.Y.S.2d  540. 

Rockland  Power  &  Light  Co.  v. 
City  of  New  York,  289  N.Y.  45. 
43  N.E.2d  803. 

Herskovitz  v.  Todd,  85  N.Y.S. 
2d  707. 

Izrastzoff  v.  Topping,  187  Misc. 
417,  62  N.Y.S.2d  402. 

Strum  V.  Board  of  City  of  New 
York,  76  N.Y.S.2d  681. 

Syracuse  Grade  Crossing  Com- 
mission V.  Delaware  L.  &  W.  R. 
Co.,  97  N.Y.S.2d  279. 

Wendel  v.  Board  of  Regents  of 
University  of  State  of  N.  Y.,  82 
N.Y.S.2d  83. 

Ohio— Pearson  v.  Pearson.  58 
Ohio  App.  503,  16  N.E.2d  837. 

Schaefer  v.  First  Nat.  Bank, 
134  Ohio  St.  511,  18  N.E.2d  263. 
Pa. — Penn.  Chiropractors  Ass'n. 
V.  Metzger,  47  Dauph.  67  (Pa.). 

McCalmont  v.  McCalmont.  93 
Pa.Super.  303. 

Lockwood  V.  Lockwood,  98  Pa. 
Super.  426. 

Petition    of    Kariher,    284    Pa. 
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It  should  be  noted,  however,  that  there  is  a  distinction  between 
the  jurisdiction  of  a  court  to  grant  declaratory  relief  and  the  exercise 
of  discretion  pursuant  to  that  jurisdiction;  even  though  the  court 
had  jurisdiction  to  grant  plaintiff  declaratory  relief  it  should  not 
exercise  the  jurisdiction  to  try  a  controversy  by  piecemeal,  or  to 
try  particular  issues  without  settling  the  entire  controversy,  or  to 
interfere  with  an  action  which  has  already  been  instituted.** 


455,  131  A.  265. 

Bell  Tel.  Co.  of  Pensylvania  v. 
Lewis,  313  Pa.  374,  169  A.  571, 
in  which  case  it  was  said,  "In 
declaratory  judgment  practice, 
it  is  a  matter  of  judicial  dis- 
cretion whether  or  not  juris- 
diction will  be  taken  of  any 
particular  case." 

In  re  Carwithen's  Estate.  327 
Pa.  490,  194  A.  743. 

In  re  Quigley's  Estate,  329  Pa. 
281,  198  A.  85. 

Petition  of  Capital  Bank  & 
Trust  Co.,  336  Pa.  108,  6  A.2d 
790,  wherein  the  court  said,  "In 
all  jurisdictions  where  declaratory 
judgment  practice  obtains,  the 
rule  is  established  that  it  is  a 
matter  of  discretion  whether  or 
not  jurisdiction  will  be  taken  of 
any  particular  case:  Kariher's  Pe- 
tition (No.  1),  284  Pa.  455,  131  A. 
265.  As  we  have  stated  before, 
the  vital  factor  in  the  assumption 
of  jurisdiction  is  the  presence  of 
antagonistic  claims  indicating  im- 
minent and  inevitable  litigation 
coupled  with  a  clear  manifestation 
that  the  declaration  sought  will 
be  a  practical  help  in  ending  the 
controversy." 

Koser  v.  Miscia,  58  Dauph.  47. 

Schoenbrun  v.  Nettrour,  360  Pa. 
474,  61  A.2d  868. 

Kahn  v.  William  Goldman 
Theatres,  341  Pa.  32.  17  A.2d  340. 

Pennsylvania  Chiropractors 
Ass'n.  v.  Metzger,  Pa.Com.Pl.,  47 
Dauph.Co.  67. 

Moore  v.  Pugh,  Pa.Com.Pl.,  27 
North.Co.  332. 


Tenn. — Cummings  v.  Becler,  189 
Tcnn.  151,  223  S.W.2d  913. 

Newsum  v.  Interstate  Realty 
Co.,  152  Tenn.  302,  278  S.W.  56. 

Harrill  v.  American  Home 
Mortg.  Co.,  162  Tenn.  371,  36 
S.W.2d    888,    denying    rehearing 

161  Tenn.  646,  32  S.W.2d  1023. 
McClung  V.  City  of  Elizabeth- 
ton,   171  Tcnn.  455,   105  S.W.2d 
95. 

Tex.— Town  of  Santa  Rosa  v. 
Johnson,  Tex.Civ.App.,  184  S.W. 
2d  340. 

Va. — ^American  Nat.  Bank  & 
Trust  Co.  of  Danville  v.  Kushner, 

162  Va.  378,  174  S.E.  777,  wherein 
the  court  said,  "Whether  or  not 
jurisdiction  shall  be  taken  is 
within  the  sound  discretion  of 
the  trial  court.  Something  more 
than  an  'actual  controversy'  is 
necessary.  In  common  cases 
where  a  right  has  matured  or  a 
wrong  has  been  suffered,  cus- 
tomary processes  of  the  court, 
where  they  are  ample  and  ade- 
quate, should  be  adopted." 

Haughton  v.  Lankford,  189  Va. 
183.  52  S.£.2d  111. 
Wifc— S.  S.  Kresge  Co.  v.  Rail- 
road  Commission,  204  Wis.  479, 
235  N.W.  4,  rehearing  denied  204 
Wis.  479,  236  N.W.  667. 

Miller  v.  Currie,  208  Wis.  199, 
242  N.W.  570. 
92.  U.S.— American  Fidelity  &  Cas- 
ualty Co.  V.  Service  Oil  Co.,  C.C. 
A.S.C.,  164  F.2d  478. 

Nat'l.  Valve  Manuf.  Co.  v. 
Grimshaw,  181  F.2d  687. 
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The  distinction  between  jurisdiction  to  entertain  an  action  under 
the  statute,  and  the  exercise  of  discretion  is  such  that  even  though 
an  action  be  one  of  which  the  court  has  jurisdiction,  there  is  no 
unyielding  requirements  that  such  jurisdiction  be  asserted  at  the 
wish  of  a  willing  plaintiff.  So,  the  question  of  whether  declaratory 
relief  shall  be  granted  rests  in  the  sound  discretion  of  the  court.** 

In  an  action  for  declaratory  relief,  the  final  exercise  of  the  court's 
discretion  either  to  declare  rights  and  legal  relations  of  the  par- 
ties, or  to  decline  to  pronounce  a  declaratory  judgment,  cannot 
be  anticipated  in  advance  of  the  development  of  the  proof.** 

The  exercise  of  the  power  to  render  a  declaratory  judgment  in 
a  controversy  in  which  the  state  courts  have  declared  the  rights 
of  the  parties  rested  in  the  sound  discretion  of  the  federal  dis- 
trict court.** 

It  has  been  held  that  although  the  court  has  jurisdiction  of  an 
action  for  declaratory  judgment,  still  it  is  under  no  compulsion  to 
exercise  that  jurisdiction  and  may,  in  its  own  discretion,  decline  to 
do  so.** 

In  an  action  for  declaratory  relief,  the  court  must  first  consider 
whether  a  justiciable  controversy  exists,  and  if  so,  whether  a 
declaration  of  rights  should,  as  a  matter  of  discretion,  be  made.*^ 

The  remedy,  however,  may  be  refused  in  the  discretion  of  the  trial 
court,  if  it  appears  that  the  determination  is  not  necessary  or  proper 
at  the  time  under  all  of  the  circumstances,  or  will  not  terminate 
the  controversy.** 


93.  U.S.--Nat*l.  Valve  Manuf.  Co.  v. 
Grimshaw,  supra. 

94.  N.Y. — Reiner  v.  Prudential  Ins. 
Co.  of  America,  N.Y.Sup..,  48  N. 
Y.S.2d  880,  affirmed  268  App.Div. 
800,  50  N.Y.S.2d  177.  See  how- 
ever, infra,  this  section,  note  39, 
et  seq. 

But  see  Red  Robin  Stores  v. 
Rose,  84  N.Y.S.2d  685. 

95.  U.S. — Hardware  Mutual  Casualty 
Co.  V.  Schantz,  178  F.2d  779. 

McLain  v.  Lance,  CCA.Tcx., 
146  F.2d  341,  certiorari  denied  65 
S.Ct.  1183,  325  U.S.  855,  89  L.Ed 
1976. 


96.  U.S.— Buffalo  Creek  Corp.  Graz- 
ing District  v.  Anderson,  72  F. 
Supp.  330. 

97.  Ore. — Rahoutis  v.  Unemployment 
Compensation  Commission,  171 
Ore.  93,  136  P.2d  426. 

98.  CaL— Lord  v.  Garland,  27  Cal.2d 
840,  168  P.2d  5. 

Ky.— High  Spling  Coal  Co.  v. 
District  19,  United  Mine  Workers 
of  America,  300  Ky.  521,  189  S. 
W.2d  735. 

N.Y. — ^Abrams  v.  Abrams,  76  N. 
Y.S.2d  137. 

Nat'l.   Academy   of   Design   v. 
Jimenez,  81  N.Y.S.2d  644. 
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Where  the  plaintiff  and  defendants  were  engaged  in  a  joint  ven- 
ture, and  the  agreement  between  them  had  been  performed  for 
over  four  years,  and  the  venture  proved  to  be  a  profitable  one,  and 
the  plaintiff  sued  on  the  eve  of  defendant's  right  of  election  to 
renew  the  agreement  for  another  five  years,  and  sought  to  have 
the  performance  by  the  defendant  declared  illegal,  and  that  the 
defendants  be  required  to  return  to  the  plaintiff  all  monies  paid 
under  the  agreement;  in  view  of  all  the  facts  and  circumstances 
of  the  situation,  the  inferences  would  hardly  be  doubtful  that  the 
action  for  declaratory  relief  was  an  effort  on  the  part  of  the  plaintiff 
to  vest  in  itself  a  profitable  enterprise  to  the  exclusion  of  the  other 
joint  venturers  after  they  had  risked  capital,  credit,  time,  energy, 
experience,  and  skill  for  over  four  years  in  making  such  venture 
so  valuable  that  the  plaintiff  sought  to  obtain  it  for  its  own  ex- 
clusive benefit  and  profit  and  under  such  circumstances,  the  court, 
in  the  exercise  of  its  discretion,  declined  to  grant  declaratory 
relief.** 

The  discretion  is  not  a  discretion  to  entertain  the  action,  but  to 
enter  or  decline  to  enter  the  judgment  or  decree,  and  it  may  be  ex- 
ercised only  upon  the  record  as  it  exists  when  the  entry  of  a  judg- 
ment would  be  appropriate.* 


99.  N.Y.— Red  Robin  Stores  v.  Rose, 
84  N.Y.S.2d  685. 
1.  U.S— Magee-Hale   Park-O-Metcr 
V.    Vehicular    Parking,    Limited, 
180  F.2d  897. 

Chicago  Furniture  Forwarding 
Co.  V.  Bowles,  161  F.2d  411. 
CaL — Communist  Party  of  United 
States  of  America  v.  Peek»  20  Cal. 
2d  536,  127  P.2d  889. 

But  see  Washington  Terminal 
Co.  V.  Boswell,  75  U.S.App.D.C. 
1,  124  F.2d  235,  certiorari  denied 
62  S.Ct.  916,  315  U.S.  795.  86  L. 
Ed.  1197.  Affirmed  63  S.Ct.  1430, 
319  U.S.  732,  87  L.Ed.  1694. 
Neb.— Carlson  v.  Bartels,  143 
Neb.  680,  10  N.W.2d  671,  148  A. 
L.R.  658. 

N.J. — Edwin  Township  v.  City  of 
Trenton,  137  N.J.Eq.  109,  43  A. 
2d  813. 


N.Y.— Lea  v.  Lea,  N.Y.Sup.,  180 
Misc.  719,  43  N.Y.S.2d  545,  af- 
firmed 266  App.Div.  952,  44  N.Y. 
S.2d  341,  appeal  denied  266  App. 
Div.  963,  44  N.Y.S.2d  687. 

But  sec  Reconstruction  Finance 
Corp.  V.  Metropolitan  Steel  Prod- 
ucts Corp.,  Sup.,  31  N.Y.S.2d  85, 
affirmed  31  N.Y.S.2d  659,  first 
case  263  App.Div.  725,  appeal  de- 
nied 31  N.Y.S.2d  659,  second  case, 
263  App.Div.  725. 

But  see  Railroad  Commission 
V.  Houston  Natural  Gas  Corp., 
Tex.  Civ.  App.,  186  S.W.2d  117, 
error  refused  without  merit. 
TeniL— Ball  v.  Cooter,  185  Tcnn. 
631,  207  S.W.2d  340. 
Wis.— Miller  v.  Currie,  208  Wis. 
199,  242  N.W.  570. 

See  also,  note  21,  infra,  this  sec- 
tion. 
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The  court,  including  the  Supreme  Court  of  the  United  States, 
has  a  discretion  to  refuse  to  consider  an  application  for  declaratory 
judgment  and  the  issuance  of  an  injunction  to  stop  a  threatened  or 
existing  injury.  There  is  a  no  difference  between  the  declaratory 
suits  involving  equitable  remedy  and  other  equity  suits,  and  in 
the  federal  courts  where  an  actual  controversy  exists,  under  the 
legal  relations  of  adverse  parties,  the  discretion  usually  can  not  be 
exercised  by  refusing  an  adjudication.*  In  other  words,  the  grant- 
ing of  a  declaratory  judgment  depends  upon  the  exercise  of  a  sound 
discretion  and  is  conditioned  upon  statutory  requirements  and  ad- 
judicated principles.*  And  while  the  court  has  power  to  exercise 
sound  discretion  as  to  whether  or  not  it  will  grant  declaratory  relief, 
such  discretion  must  of  necessity  depend  upon  the  facts  and  cir- 
cumstances of  the  particular  case.  The  court  will  not,  of  course, 
exercise  the  discretion  in  favor  of  granting  relief  unless  there 
exists  a  present  actual  or  justiciable  controversy.*  Still  on  the 
other  hand,  if  the  jurisdiction  to  render  a  declaratory  judgment 
is  properly  invoked,  the  court  has  the  duty  to  render  a  judgment 
declaring  the  rights  of  the  respective  parties  litigant.* 

It  has  been  held  that  the  court  may,  upon  the  presentation  of  an 
application  for  declaratory  judgment  in  the  exercise  of  discretionary 
powers  reposed  in  it,  properly  refuse  to  take  and  exercise  jurisdic- 
tion, if  it  appears  that  a  mere  declaration  of  rights  and  obligations 
would  not  terminate  the  controversy  giving  rise  to  the  proceeding. 
But  after  the  court  assumes  jurisdiction,  then  it  has  the  duty  rest- 
ing upon  it  to  make  a  declaration.*  It  has  also  been  held  that 
if  the  situation  presented  by  the  plaintiff's  pleading  shows  that 
declaratory  relief  would  be  appropriate,  then  the  court  is  under  an 
obligation  to  take  jurisdiction  and  it  would  seem  to  follow  it  would 
not  be  permissible,  even  in  the  exercise  of  a  discretion,  to  decline 


U.S.— -Ecclcs  V.  People's  Bank  of 
Lakewood  Village  of  California, 
68  S.Ct.  641,  333  U.S.  426,  92  L. 
Ed.  784,  reversing  161  F.2d  636. 
See  also,  64  F.Supp.  811,  68  S.Ct. 
55,  332  U.S.  755,  92  L.Ed.  342,  68 
S.Ct.  900,  333  U.S.  877,  92  L.Ed. 
1153. 

U.S.— Panhandle  Eastern  Pipe- 
line Co.  V.  Michigan  Consolidated 
Gas  Co.,  C.C.A.Mich.,  177  F.2d 
942. 


4.  C«L— Mcrkley  v.  Merkley,  12  Cal. 
2d  543,  86  P.2d  89. 

5.  U.S.— Eccles  v.  Peoples  Bank  of 
Lakewood  Village,  California, 
supra. 

N.Y.— Engel  v.  Engel,  275  App. 
Div.  14,  87  N.Y.S.2d  1. 
Ore. — Central  Oregon  Irrigation 
Dist.  V.   Deschutes   County,    168 
Ore.  493. 124  P.2d  518. 
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to  do  so7  And  where  a  question  of  public  interest  is  involved, 
then  that  may  be  considered  in  exercising  the  discretion  of  the 
court  to  take  jurisdiction  or  decline  it,  or  to  grant  or  withhold  a 
declaration  of  rights.®  It  has  been  held  proper  to  exercise  dis- 
cretion and  grant  declaratory  relief  where  the  rights  of  the  devisees 
and  creditors  under  a  will  are  involved.* 

A  motion  to  dismiss  a  suit  for  declaratory  judgment  is  addressed 
to  the  sound  discretion  of  the  court,  but  this  discretion  is  a  legal  one 
which  must  not  be  exercised  arbitrarily.^© 

Where  a  federal  declaratory  judgment  action  is  brought  by  an 
insurance  company,  seeking  to  be  relieved  of  liability  in  an  auto- 
mobile accident  case,  and  the  court  felt  it  must  dismiss  the  action 
as  to  some  defendants,  who  had  moved  therefor,  the  case  will  be 
dismissed  in  its  entirety,  in  the  exercise  of  the  court's  discretion, 
since  the  whole  matter  could  be  disposed  of  in  a  single  trial  in 
the  state  court,  whereas,  if  the  court  dismissed  as  to  part  of  the 
defendants,  and  retained  jurisdiction  as  to  the  balance,  there  pos- 
sibly would  be  two  trials ;  one  in  the  state  court,  and  the  other  in 
the  federal  court." 

If  the  matter  may  be  determined  only  by  long  investigation  of 


6.  Mo.— S.  S.  Kresge  Co.  v.  Shank- 
man,  —  Mo.App.  — ,  212  S.W. 
2d  794. 

7.  CaL— Essick  v.  City  of  Los  An- 
geles, —  CaLApp.  — ,  205  P.2d  86. 
But  see  34  Cal.2d  614,  213  P.2d 
492. 

8.  U.S.— Alabama  State  Federation 
of  Labor,  Local  Union  No.  103, 
United  Brotherhood  of  Carpen- 
ters &  Joiners  of  America  v.  Mc- 
Adory,  65  S.Ct.  1384,  325  U.S. 
450.  89  L.Ed.  1725. 

9.  Eng.— Will  of  Sayer,  Deceased, 
(1921)  Vict.L.R.  95. 

10.  U.S.— Buffalo  Creek  Co-op.  State 
Grazing  District  v.  Anderson,  72 
F.Supp.  330. 

General  Electric  Co.  v.  Refrig- 
eration Patents  Corp.,  65  F.Supp. 
75. 

Greer  v.  Scearce,  D.C.Mo.,  53 
F.  Supp.  807. 


Hardware  Mutual  Casualty  Co. 
V.  Schantz,  178  F.2d  779,  holding 
that  even  in  cases  where  the  trial 
court  has  the  discretion  in  the 
determination  of  its  jurisdiction 
in  actions  for  declaratory  judg- 
ments relative  to  liability  under 
insurance  policies,  the  discretion 
is  judicial  and  must  be  exercised 
in  conformitty  with  legal  princi- 
ples, and  in  the  exercise  of  that 
discretion  the  federal  court  should 
not  usurp  the  jurisdiction  of  the 
state  courts  in  instances  where 
the  state  courts  have  first  ob- 
tained jurisdiction  of  the  parties 
and  of  the  subject  matter. 

Pomerantz  v.  Jean  Vivandou 
Co.,  65  F.Supp.  948. 
11.  U.S. — Indemnity  Insurance  Co. 
of  North  America  v.  Kellas,  80 
F.Supp.  497,  affirmed  173  F.2d 
120. 
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matters  of  fact,  the  court  may,  in  the  exercise  of  sound  judicial 
discretion,  refuse  to  proceed  under  the  declaratory  judgment  actJ* 

Where  the  amount  involved  is  less  than  the  jurisdictional  amount 
of  the  court,  the  taking  of  jurisdiction  may  be  denied,  even  though 
a  declaratory  judgment  is  sought.  This,  of  course,  is  in  the  exercise 
of  the  court's  discretion.** 

In  an  action  involving  the  marital  status,  the  court  should  not 
exercise  a  discretion  against  granting  the  relief  until  at  the  trial.** 

Where  the  legitimacy  of  a  child,  born  after  divorce  was  granted, 
and  the  child  was  born  within  the  local  jurisdiction  of  the  court 
and  the  mother  resided  there,  the  court  should  exercise  discretion 
to  grant  relief,  even  though  the  father  is  not  a  resident  of  the  state.*' 
Indeed,  the  better  and  sounder  rule  is  that  where  the  plaintiff's  com- 
plaint states  a  cause  of  action  within  the  declaratory  judgment 
statute  upon  demurrer,  there  is  no  room  for  the  exercise  of  the 
court's  discretion  to  refuse  relief.**  The  court  may  exercise  its 
discretion  under  the  rule  discussed  herein,  to  the  end  that  a  wife's 
declaratory  action  seeking  relief  as  to  community  property  may 
be  dismissed  and  relief  denied.*^ 


12.  Iowa---State  v.  Central  States 
Electric  Co.,  238  Iowa  801,  28  N. 
W.2d  457. 

13.  C«L — Simpson  v.  Security  First 
Natl.  Bank  of  Los  Anfi:eles,  71 
Cal.App.2d   154,   162  P.2d  494. 

14.  N.Y. — Baumann  v.  Baumann,  222 
App.Div.  460,  226  N.Y.S.  576. 

See  also,  note  1,  supra,  this  sec- 
tion. 

15.  N.Y.— Urquhart  v.  Urquhart,  196 
Misc.  664.  92  N.Y.S.2d  484. 

16.  MaM. — Burnes  v.  Metropolitan 
Distributing  Commission,  325 
Mass.  731,  92  N.£.2d  381. 

CaL — Maguire  v.  Hibernia  Sav- 
ings 8c  Loan  Assn.,  23  CaLApp. 
2d  719,  146  P.2d  673, 

Oldham  v.  Moodie,  94  Cal.  App. 
88,  270  P.  688. 

Colo. — Armstrong  v.  Carman  Dis- 
tributing Co.,  108  Colo.  223,  115 
P.2d  386. 
Conn. — Connecticut  Savings  Bank 


V.  First  Nat'l  Bank,  113  Conn. 
403,  51  A.2d  907. 
Kan. — City  of  Chcrryvale  v.  Wil- 
son, 153  Kan.  505,  112  P.2d  111. 
Mast. — Booker  v.  City  of  Wo- 
burn,  325  Mass.  334,  90  N.£.2d 
558. 

Burns  v.  McAllister,  321  Mass. 
660,  75  N.E.2d  114. 

Carlton  Hotel  v.  Abrams,  322 
Mass.  201,  76  N.£.2d  666. 

Hogan  V.  Hogan,  320  Mass. 
658,  70  N.E.2d  821. 

Merchant's  Mutual  Casualty 
Co.  V.  Leone,  298  Mass.  96,  9  N. 
E.2d  552. 

School  Committee  of  Cambridge 
V.  Ass't  Superintendent  of  Schools 
of  Cambridge,  320  Mass.  516,  70 
N.E.2d  298. 

N.Y. — Baumann  v.  Baumann,  222 
App.Div.  460,  226  N.Y.S.  576. 

Nat'l  Academy  of  Design  v. 
Jimenez,  81  N.Y.S.2d  644. 
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Where  the  court,  in  the  exercise  of  its  continuing  duty  to  super- 
vise its  jurisdiction,  concluded  that  a  declaratory  action  should  be 
dismissed  as  to  a  remaining  defendant,  such  action  would  be  taken, 
even  though  no  motion  therefor  was  made,  in  the  exercise  of  the 
court's  discretion.** 

The  court  in  an  action  for  declaratory  judgment  involving  a 
voting  trust  should  not,  in  the  exercise  of  discretion,  withhold  a 
determination  and  declaration  of  the  validity  of  a  provision  in  such 
voting  trust  agreement  for  extension  thereof,  or  for  disposition  of 
stock  after  the  termination  of  a  ten-year  period  in  such  voting  trust 
agreement  stipulated,  where  such  period  would  terminate  within 
the  current  year.** 

A  motion  to  dismiss  a  suit  for  declaratory  judgment  is  addressed 
to  the  discretion  of  the  federal  district  court.**^ 

Indeed,  it  is  true  that  no  limitation  has  been  placed  or  attempted 
to  be  placed  upon  the  use  of  the  declaratory  judgment  action,  yet 
here  underlies  its  main  purposes,  the  exercise  of  a  reasonable  judi- 
cial discretion  in  determining  controversies  and  this  discretion 
should  always  be  exercised  in  favor  of  the  granting  of  a  declara- 
tion of  rights  whenever  it  is  just  and  convenient.** 


Neubeck    v.     McDonald,     128 
Misc.  768,  220  N.Y.S.  761. 

Rockland  Power  &  Light  Co. 
V.  City  of  New  York.  289  N.Y. 
45,  43  N.E.2d  803. 
Ore— Cabell  v.  City  of  Cottage 
Grove,    170   Ore.   256,    130   P.2d 
1013,  144  A.L.R.  286. 
Wi«.— Miller  v.  Currie,  208  Wis. 
191,  242  N.W.  570. 
Wyo. — Anderson     v.     Wyoming 
Development  Co.,  60  Wyo.  417, 
154  P.2d  318. 

17.  CaL— Cutting  v.  Bryan,  206  Cal. 
254,  274  P.  326,  certiorari  denied 
50  S.Ct.  16,  280  U.S.  556,  74  L.Ed. 
611. 

18.  U.S.— United  Railroad  Workers 
of  America,  Independent  v.  Atchi- 
son T.  F.  S.  R.  Co.,  89  F.Supp. 
666. 

19.  N.Y.— Kittinger      v.       Churchill 


Evangelistic  Ass'n.,  151  Misc.  350, 
271  N.Y.S.  510,  motion  denied  153 
Misc.  880,  276  N.Y.S.  465,  af- 
firmed 244  App.Div.  877,  281  N. 
Y.S.  680,  affirmed  244  App.Div. 
876,  281  N.Y.S.  681,  reargument 
denied  245  App.Div.  805,  281  N.Y. 
S.  409. 

20.  U.S.— Brillhart  v.  Excess  Ins.  Co. 
of  America,  Kan.,  62  S.Ct.  1173, 
316  U.S.  491,  86  L.Ed.  1620,  re- 
hearing denied  63  S.Ct.  23,  317 
U.S.  704,  87  L.Ed.  562. 

21.  U.S.— Aetna  Life  Ins.  Co.  of 
Hartford,  Conn.  v.  Martin,  CCA. 
Ark,  108  F.2d  824,  holding  that 
the  federal  court  has  no  discre- 
tion to  refuse  to  proceed  in  a 
declaratory  action  because  in 
some  other  action  in  the  future 
the  other  party  might  be  entitled 
to  relief  which  would  dispose  of 
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In  other  words,  the  discretion  to  grant  or  refuse  declaratory 
relief  is  a  judicial  discretion,  and  must  find  its  basis  in  good  reason, 
and  is  subject  to  an  appellate  review  in  proper  cases  and  such  dis- 
cretion should  be  liberally  exercised  to  effectuate  the  purposes  of 
statute  and  thereby  afford  relief  from  uncertainty  or  insecurity  with 
respect  to  rights,  status,  and  other  legal  relations.** 

The  trial  court  might  have  denied  declaratory  relief,  as  not  being 
necessary  and  proper  unless  the  parties  were  willing  to  submit  for 
adjudication,  not  only  the  question  of  the  defendant's  authority 
under  the  restrictive  covenant  to  prohibit  construction,  but  also 
the  closely  connected  question  of  the  reasonableness  of  its  action ; 
whether  a  determination  is  proper  in  an  action  for  declaratory  relief 
is  a  matter  within  the  trial  court's  discretion,  however,  and  the 
court's  decision  to  grant  or  deny  relief  will  not  be  disturbed  on 
appeal  unless  it  be  clearly  shown  that  the  discretion  was  abused. 
So,  where  the  trial  court  entertained  evidence  solely  on  the  question 
of  defendant's  authority  to  prohibit  construction  on  subdivided  lots, 
it  appeared  there  was  merit  in  the  plaintiff's  second  claim  that  the 
judgment  which  was  correct  in  its  interpretation  of  the  restrictive 
covenant,  went  beyond  the  scope  of  the  settled  issue  in  declaring 
that  the  defendant  did  not  act  arbitrarily  or  capriciously  in  exercis- 
ing the  power  conferred  upon  it  by  the  restrictions,  and  on  appeal 
that  that  portion  of  the  judgment  would  be  stricken.  Under  such 
circumstances,  this  would  call  stretching  judicial  discretion  near  to 
the  breaking  point.*' 

In  Pennsylvania  it  is  held  the  court  of  common  pleas  has  juris- 
diction to  determine  the  right  of  possession  to  real  estate  under 
the  declaratory  judgment  act  where  equitable  principles  are  in- 
volved, and  that  this  situation  calls  for  the  exercise  of  sound  dis- 
cretion of  the  court.** 

the  issues  involved  in  the  declar-  Misc.  651,  259  N.Y.S.  59. 

atory  judgment  action.  22.  U.S.— American  Casualty  Co.  of 

Eng. — Simmonds      v.      Newport  Reading,  Pa.  v.  Howard,  173  F. 

Abcrcarn  Black  Vein  Steam  ^osA  2d  924,  reversing  80  F.Supp.  983. 

Company.   Limited   (1921)    1    K.  23.  CaL— Hannula    v.     Hacienda 

B.  616.  Homes,    34    Cal.2d    442,    211    P. 

Neb.— Phelps  County  v.  City  of  2d  302.    See  also,  203  P.2d  562, 

Holdrege,  133  Neb.  139.  274  N.W.  204  P.2d  937. 

483.  24.  Pa.— McCaw     v.     Brinker,     Pa. 

N.Y.— Kelley  v.  Prudence  Co..  144  Com.Pl..  26  West.  Co.  57. 
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While  the  statute  authorizes  the  trial  court  to  refuse  to  enter  a 
declaration  of  rights  if  such  judgment  or  decree  would  not  termi- 
nate the  uncertainty  or  controversy,  yet  such  provision  is  not  effec- 
tive to  authorize  a  probate  court  to  refuse  to  make  a  declaration 
determining  the  validity  of  an  ante-nuptial  contract  entered  into 
between  the  decedent  and  his  widow,  where  the  estate  was  in 
process  of  being  settled  and  the  widow  was  contending  that  the 
ante-nuptial  contract  was  of  no  effect,  while  the  heirs  of  such  de- 
cedent declared  the  contract  was  binding;  such  declaration  being 
necessary  in  order  that  the  administration  of  the  estate  might  be 
consummated  and  settled.*' 

It  is  indisputably  sound  to  say  that  the  discretion  declining  to 
grant  declaratory  relief  should  not  be  exercised  in  response  to  the 
urge  of  a  whim  of  the  judge  or  court,  or  capriciously  or  arbitrarily, 
but  should  be  exercised  reasonably  and  with  great  care,  to  the  end 
that  litigants  entitled  to  this  wholesome  relief  should  not  be  un- 
justly denied  such  right.** 

It  must  be  recognized  that  even  though  the  jurisdiction  to  grant 
declaratory  relief  exists,  the  granting  of  a  declaration  is  not  manda- 
tory, and  the  court  may  refuse  it  in  the  exercise  of  sound  judicial 
discretion.*^ 

But  it  should  be  kept  in  mind  that,  while  it  is  true,  the  granting 
or  refusing  of  declaratory  relief,  as  a  fundamental  proposition  rests 
in  the  sound  discretion  of  the  court,  yet  the  determination  must  not 
be  arbitrary,  but  must  be  governed  by  fixed  principles  of  law,  or 
differently  stated,  it  is  a  discretion  controlled  by  law.** 

25.  Ohio— Pearson    v.    Pearson,    58  Associated  Indemnity  Corp.  v. 
Ohio  App.  503,  16  N.E.2d  837.  Garrow,  125  K.2d  462. 

26.  Eng. — Hanson  v  Radcliffe  Urban  Automotive  Equipment  Corp.  v. 
District  Council  (1922)  2  Ch.  490.  Trico  Products  Corp.,  11  F.Supp. 

Faber  v.  Gosworth  Urban  Dis-  292. 
trict  Council,  88  L.T.R.N.S.  549.      28.  U.S.— Pomerantz  v.  Jean  Vivan- 

Md.— Curtis  v.  Maryland  Baptist  dou  Co.,  65  F.Supp.  948. 

Union  Ass'n.,  Md.,  5  A.2d  836,  121  N.Y.— Rosenwald   v.    Rosenwald, 

A.L.R.  1516.  73  N.Y.S.2d  710,  reversing  64  N. 

Tenn.— Hinchman  v.  City  Water  Y.S.2d  178. 

Co.,  179  Tenn.  545,  167  S.W.2d  Malkensen     v.     Journal-News 

986.  Corp.,    296    N.Y.    10,    68    N.E. 

27.  U.S.— Hammett  v.  Warner  Bros.  2d   853,   reversing  270  App.Div. 
Pictures,  84  F.Supp.  28,  affirmed  259,  58  N.Y.S.2d  908. 

176  F.2d  146,  C.C.A.N.Y. 
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Where  declaratory  relief  proves  inadequate  under  the  facts  and 
after  a  trial,  the  trial  court  should  then  exercise  its  discretion  and 
deny  the  relief.** 

While  it  is  also  true  that  a  sound  judicial  discretion  may  be  ex- 
ercised against  the  granting  of  declaratory  relief,  where  there  is 
another  remedy  available,  adequate  and  sufficient  to  answer  the  re- 
quirements of  the  litigants,  still  this  alone  is  not  sufficient,  ordi- 
narily, to  move  a  court  in  the  exercise  of  the  discretion  to  decline 
the  relief.'® 

It  has  been  held,  however,  that  the  availability  of  another  ade- 
quate remedy  may  condition  the  necessity  for  declaratory  relief, 
and  it  seems  to  be  agreed  on  all  sides  that  before  a  court  may 
properly  exercise  its  discretion  to  refuse  relief  on  the  ground  of 
another  remedy,  it  must  clearly  appear  that  the  asserted  alternative 
remedies  are  available  to  the  plaintiff,  and  that  they  are  speedy 


29.  Mo. — City  of  Joplin  v.  Jasper 
County,  349  Mo.  441,  161  S.W.2d 
411. 

30.  U.S.— Carbide  &  Carbon  Chem- 
icals Corp.  V.  U.  S.  Indus.  Chem- 
icals, C.C.A.Md.,  140  F.2d  47, 
holding  a  district  judge's  familiari- 
ty with  facts  as  a  result  of  prior 
litigation  involving  the  same  pat- 
ent did  not  establish  that  the  is- 
sues involved  in  a  suit  for  a  de- 
claratory judgment  as  to  the 
validity  of  a  patent  and  an  in- 
junction against  an  infringement 
could  be  tried  with  greater  facili- 
ty in  such  court  than  in  a  federal 
court  of  another  district,  where 
the  principal  places  of  business  of 
both  parties  were  located  and 
their  counsel  resided,  in  the  ab- 
sence of  a  showing  as  to  the  con- 
venience of  attendance  of  witness- 
es so  as  to  warrant  the  holding 
that  the  judge  familiar  with  the 
facts  abused  his  discretion  in  dis- 
missing the  suit  on  the  ground 
of  prior  pendency  of  a  suit  in  the 
other  district. 


Whether  the  issues  can  be  tried 
with  equal  facility  in  another 
pending  action  so  as  to  warrant 
a  denial  of  declaratory  relief  de- 
pends on  the  matters  affecting 
the  convenience  of  the  parties  and 
witnesses  and  the  position  of  the 
case  on  the  docket  as  affecting 
a  speedy  hearing,  and  not  on  the 
knowledge  or  lack  of  knowledge 
of  the  trial  judge. 
N.Y.— Sainer  v.  Affiliated  Dress 
Manufacturers,  168  Misc.  319,  5 
N.Y.S.2d  855.  See,  however, 
Tinius  Olsen  Testing  Machine 
Co.  V.  Baldwin-Southwark  Cor- 
poration, D.CPa.,  25  F.Supp. 
855. 

Kirn  v.  Noyes,  262  App.Div. 
581,  31  N.Y.S.2d  90,  appeal  de- 
nied 263  App.  Div.  905,  32  N.Y.S. 
2d  374. 

Ohio — Schaefer  v.  First  Nat. 
Bank,  134  Ohio  St.  511,  18  N.E. 
263. 

See  section  395,  wherein  the 
subject  is  treated  at  length. 


928 


Digitized  by 


Google 


Ch.  7    TRIAL:  PROCEDURE  THEREAT,  AND  JUDGMENTS    §  383 

and  adequate  or  as  well  suited  to  the  plaintiff's  needs  as  declaratory 
relief.'* 

Where  a  lessee  brought  an  action  against  the  lessor  to  determine 
the  rights  of  the  parties  under  the  lease,  and  the  defendant  filed 
a  counterclaim,  it  was  held  that  the  court  properly  exercised  its 
discretion  in  entertaining  the  plaintiff's  suit  under  the  declaratory 
judgment  statute,  instead  of  relegating  the  parties  to  some  other 
tribunal  to  litigate  their  differences.'* 

Even  where  the  same  issues  are  involved  in  another  pending 
action,  as  to  whether  or  not  the  court  will  stay  such  action,  rests 
in  its  sound  discretion  in  a  declaratory  suit  or  action.'* 


31.  CaL — Maguire  v.  Hibernia  Sav- 
ings &  Loan  Soc,  23  Cal.2d  719, 
146  P.2d  673. 

Steen  v.  City  of  Los  Angeles, 

Cal.App.2d  ,    182   P.2d 

602,  affirmed  31   Ca].2d  542,   190 
P.2d  937. 

Communist  Party  of  U.  S.  of 
America  v.  Peek,  20  Cal.2d  536. 
127  P.2d  889. 

Conn. — Connecticut  Savings  Bank 
V.  First  Nat'l.  Bank  &  Trust  Co., 
133  Conn.  403.  51  A.2d  907. 
N.Y.--Colyer    v.     First     Colony 
Corp.,  77  N.Y.S.2d  37. 

32.  Ariz. — Podol  v.  Jacobs,  65  Ariz. 
50,  173  P.2d  758. 

33.  U.S.—Interstate  Cotton  Oil  Re- 
fining Co.  v.  Refining,  Inc.,  D.C. 
Nev.,  22  F.Supp.  678. 

Western  Supplies  Co.  v.  Free- 
man, C.C.A.Ohio,  109  F.2d  693. 

Maryland  Casualty  Co.  v. 
Faulkner,  C.C.A.Ky.,  126  F.2d 
175,  holding  that  where  diversity 
of  citizenship  exists  between  an 
automobile  liability  insurance 
company  and  its  insured  and  the 
jurisdictional  amount  is  involved, 
the  insurance  company  has  a  right 
under  the  federal  declaratory 
judgment  act  to  seek  a  declara- 
tion of  relief  that  it  was  not  liable 
under  the  policy  for  injuries  to 
persons    in    the    insured's    auto- 


mobile, which  right  could  not  be 
affected  by  what  thereafter  tran- 
spired in  the  state  court  wherein 
suits  have  been  filed  against  the 
insured. 

And  the  insurance  company's 
liability  under  the  policy  could  be 
fully  decided  upon  an  issue  pre- 
sented in  the  declaratory  judg- 
ment action  and  thereby  avoiding 
a  multiplicity  of  suits  or  defenses. 
And  the  dismissal  of  such  an  ac- 
tion by  the  district  court  consti- 
tuted an  abuse  of  discretion. 

Where  such  dismissal  was  pre- 
dicated on  the  ground  of  incon- 
venience that  would  be  caused  to 
persons  suing  the  insured,  where 
the  distance  between  towns  was 
only  some  eighteen  miles  and  the 
towns  were  connected  by  a  bus 
line,  and  the  issue  as  to  liability 
would  have  required  the  attend- 
ance of  none  of  the  witnesses  to 
the  accident  and  all  of  the  plain- 
tiffs in  the  state  court  filed  peti- 
tions for  change  of  venue,  which 
if  granted  would  remove  the  cases 
to  an  adjoining  county,  even  fur- 
ther removed  from  plaintiff's 
residence  than  was  the  seat  of 
the  district  court,  the  law  is  that 
since  Congress  having  conferred 
upon  federal  district  courts  the 
power   to   grant   declaratory   re- 
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Even  in  cases  where  it  is  insisted  that  the  issues  in  the  declara- 
tory action  could  be  settled  in  a  prior  action,  and  is  further  con- 
tended that  the  entire  issues  could  not  be  determined  in  the  declara- 
tory action,  still  the  matter  of  dismissal  on  these  grounds  is  one 
left  to  the  sound  discretion  of  the  trial  court.'* 

Of  course,  the  exercise  of  such  discretion  against  the  granting 
of  declaratory  relief  is  unassailable,  where  to  grant  the  same  would 
serve  no  useful  purpose,  because  there  is  a  more  effective  remedy  in 
which  full  relief  may  be  granted  in  another  proceeding.*' 

It  has  been  held  by  one  of  the  appellate  courts  of  California  and 
affirmed  by  the  Supreme  Court  that  whether  declaratory  relief  is  nec- 
essary or  proper  in  an  action  therefor  is  a  matter  within  the  discretion 
of  the  trial  court,  and  its  decision  will  not  be  disturbed  on  appeal 


lief  in  an  appropriate_case,  the 
right  is  not  to  be  lightly  denied. 

Associated  Indemnity  Corpora- 
tion V.  Garrow  Co.,  D.C.N. Y.,  39 
F.Supp.  100,  affirmed,  C.C.A.,  125 
F.2d  462,  holding  that  an  insur- 
ance company  could,  as  a  matter 
of  law,  maintain  in  the  federal 
court  an  action  for  a  declaration 
of  non-liability  on  a  policy  of  in- 
surance issued  by  it  against  the 
insured  and  his  injured  employee 
and  the  owner  of  the  premises  on 
which  the  injury  took  place,  not- 
withstanding that  the  employee's 
action  against  the  insured  and 
owner  was  pending  in  a  state 
court  and  denial  of  such  remedy 
to  the  insurance  company  was 
not  a  matter  of  judicial  discretion. 

American  Employers'  Ins.  Co. 
of  Boston,  Mass.  v.  Lindquist, 
D.CCal.,  43  F.Supp.  610,  holding 
that  in  a  declaratory  judgment 
action  by  a  public  liability  insur- 
ance company  against  its  insured, 
who  claimed  that  a  clause  pro- 
hibiting his  use  of  explosives  in 
his  business  was  inserted  without 
authority  in  the  policy,  and  also 
against  a  minor  injured  by  an  ex- 
plosion,  the   federal  court  could 


not  try  issues  involving  the  place 
of  injury,  and  the  person  or  per- 
sons responsible  therefor,  and  the 
minor's  rights  in  his  state  court 
action  could  not  be  prejudiced  by 
the  declaratory  action  in  the  fed- 
eral court,  and  the  federal  court 
should  carefully  leave  for  trial  in 
the  state  court  the  issues  in  the 
minor's  action  against  the  insured 
without  any  impairment  of  the 
minor's  rights  therein. 

34.  U.S.— Hammett  v.  Warner  Bros. 
Pictures,  176  F.2d  145,  affirming 
84  F.Supp.  28. 

American  Casualty  Co.  of  Read- 
ing, Pa.  V.  Howard,  80  F.Supp. 
983,  reversed  on  other  grounds 
173  F.2d  924. 

35.  U.S. — Zenie  Bros.  v.  Miskend, 
D.C.N.Y.,  10  F.Supp.  779. 

Cal. — Caldwell  v.  Gem  Packing 
Co.,  52  Cal.App.2d  80,  125  P.2d 
901. 

Md. — Bachman  v.  Lembach, 

Md. ,  63  A.2d  641. 

Commissioners  of  Cambridge  v. 
Eastern  Shore  Public  Service  Co., 
Md. ,  64  A.2d  151. 

Staley  v.  Safe  Deposit  &  Trust 
Co.,  of  Baltimore,  189  Md.  -M7, 
56  A.2d  144. 
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in  the  absence  of  a  clear  showing  of  abuse.  The  court  held,  how- 
ever, that  the  trial  court  properly  exercised  its  discretion  to  take 
jurisdiction  in  a  case  involving  the  restoration  of  a  city  employee 
to  his  place  of  employment.'*  However,  it  has  been  held  that 
where  another  action  between  the  same  parties  in  which  all  of  the 
issues  could  be  determined  is  pending  at  the  time  of  the  initiation 
of  the  declaratory  action,  the  court  abuses  its  discretion  when  it 
entertains  the  action  for  a  declaration  of  rights.'^ 

The  right  exists  in  the  exercise  of  such  discretion  to  refuse  to 
declare  the  liability  or  nonliability  of  an  automobile  liability  insur- 
ance company  under  a  policy,  after  an  accident  has  occurred.'* 


36.  CaL— Steen  v.  City  of  Los  An- 
geles, 182  P.2d  602,  affirmed  31 
CaL2d  542,  190  P.2d  937. 

37.  U.S.— Chicago  Metallic  Mfg.  Co. 
V.  Edward  Katzinger  Co.,  CCA. 
111.,  123  F.2d  518,  holding  that 
though  the  granting  of  a  declara- 
tory judgment  is  discretionary 
with  the  court  and  may  be  re- 
fused if  it  18  being  sought  mere- 
ly to  determine  issues  involved  in 
a  case  already  pending,  the  mere 
pendency  of  another  action  be- 
tween the  same  parties  without 
more  is  no  basis  for  refusing  a 
declaration. 

A  court  is  justified  in  refusing 
a  declaration  because  of  the  avail- 
ability of  another  remedy  only 
where  the  court  believes  that 
more  effective  relief  can  and 
should  be  obtained  by  another 
procedure,  and  for  that  reason  a 
declaration  will  not  serve  a  use- 
ful purpose. 

The  pendency  of  an  action  in 
an  Illinois  state  court  for  a  de- 
termination of  whether  the  plain- 
tiff's products  were  made  in  ac- 
cordance with  the  defendant's 
patents  and  for  an  accounting  and 
royalties  did  not  preclude  the 
plaintiff  from  maintaining  in  a 
federal  district  court  a  declaratory 


action  involving  principally  the 
validity  of  the  patents,  since  that 
question  could  not  be  litigated  in 
the  Illinois  state  court  action,  and 
the  parties  could  not  procure  a 
full  and  immediate  adjudication  of 
their  rights  in  that  respect  in  the 
state  court  action. 
N.Y.— Wollard  v.  Schaffer  Stores 
Co.,  272  N.Y.  304,  5  N.E.2d  829, 
109  A.L.R.  1262,  modifying  246 
App.Div.  157,  247  App.  Div.  844. 
285  N.Y.S.  68,  motion  denied,  272 
N.Y.  513,  4  N.E.2d  424,  amend- 
ment  of  remittitur  denied,  273  N. 
Y.  527,  7  N.E.2d  676,  109  A.L.R. 
1262. 
38.  U.S.— State  Farm  Mut.  Auto- 
mobile Ins.  Co.  V.  Hugee,  CCA. 
S.C,  115  F.2d  298,  affirming,  D.C, 
31  F.Supp.  665. 

Mats. — Merchants  Mut.  Casualty 
Co.  V.  Leone,  298  Mass.  96,  9  N.E. 
2d  552.  In  the  cited  case  it  was 
held  that  where  the  court  had 
sustained  demurrer  on  the  wrong 
ground,  such  decision  would  be 
so  held  as  an  exercise  of  dis- 
cretion on  the  part  of  the  court. 
However,  see  E.  W.  Bliss  Co.  v. 
Cold  Metal  Process  Co.,  CCA. 
Ohio,  102  F.2d  105,  where  the  op- 
posite result  was  reached. 
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Where  it  appears  that  it  would  have  been  an  error  on  the  part 
of  the  court  to  have  entertained  an  action  for  declaratory  relief, 
then  the  error  in  the  exercise  of  discretion  in  sustaining  a  demurrer 
to  the  complaint  will  not  be  reviewed.'* 

If  it  shall  appear  from  the  plaintiff's  pleading  that  a  declaratory 
judgment  is  unnecessary,  then,  of  course,  it  is  not  error  for  the 
court  to  sustain  a  general  demurrer  thereto,  for  it  would  seem  to 
be  clear  enough  that  if  the  declaration  is  unnecessary  and  such 
appears  from  the  face  of  the  pleading,  it  would  fail  to  state  a  cause 
of  action.*® 

In  other  words  the  exercise  of  the  discretion  in  refusing  a  decla- 
ration may  be  at  the  time  of  ruling  on  a  demurrer  in  a  proper  case.*^ 

It  seems  that  the  decision  of  the  court  may  be  sustained  as 
one  exercising  discretion  although  it  is  not  predicated  upon  such 
ground.** 

Where  proper  parties  are  absent,  then  it  is  an  appropriate  exercise 
of  a  sound  discretion  to  refuse  declaratory  relief.**  However,  jus- 
tice would  seem  to  require  that  such  parties  should  be  ordered 
brought  in  by  the  court,  if  necessary,  on  its  own  motion,  instead 
of  dismissal  of  the  action.** 


39.  Cal.— Moss   v.    Moss,   20   Cal.2d      41. 
640,    128  'P.2d    526,    141    A.L.R. 
1422,  prior  opinion,  Cal.App.,  116 
P.2d  650. 

Simpson  v.  First  Security  Nat'l. 
Bank  of  Los  Angeles,  71  CaLApp. 
2d  154,  162  P.2d  494.  See  how- 
ever, Reiner  v.  Prudential  Insur- 
ance Co.  of  America.  48  N.Y.S.2d 
880,  affirmed  268  App.Div.  800,  50 
N.Y.S.2d  177. 

Wig. — New  Amsterdam  Casualty      42. 
Co.   V.    Simpson,   238   Wis.   550, 
300  N.W.  367. 

40.  Cal. — Simpson  v.  First  Security 
National  Bank  of  Los  Angeles, 
supra. 

40a.  CaL — Moss  v.  Moss,  supra. 

See  however,  Reiner  v.  Pruden- 
tial Ins.  Co.  of  America,  N.Y. 
Sup.,  48  N.Y.S.2d  880,  affirmed 
268  App.Div.  800,  50  N.Y.S.2d 
177. 
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Matt.— Burn  v.  McAllister,  321 
Mass.  660,  75  N.E.2d  114.  It  is 
a  little  difficult  to  follow  the  rea- 
soning of  the  court  in  the  hold- 
ing of  the  above  case,  since  it  is 
difficult  to  understand  how  the 
court  could  unconsciously  exer- 
cise a  discretion.  It  would  seem 
that  the  exercise  of  discretion 
would  have  to  be  consciously 
done. 

U.S. — ^Johnson  v.  Interstate 
Transit  Lines,  163  F.2d  125,  172 
A.L.R.  1242,  affirmed  71  F.Supp. 
882. 

D.C.— Washington  Terminal  Co. 
V.  Boswell,  124  F.2d  235,  75  U.S. 
App.D.C.  1,  certiorari  denied  62 
S.Ct.  916,  315  U.S.  795,  86  L.Ed. 
1197.  Affirmed  63  S.Ct.  1430,  319 
U.S.  732,  87  L.Ed.  1694,  holding 
that  where  a  Railway  Labor  Act 
gave  special  advantages  to  an  em- 
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But  if  such  parties  could  not  be  served  within  the  territorial 
jurisdiction  of  the  forum,  then  it  would  seem  to  be  a  proper  course, 
in  the  exercise  of  such  discretion,  to  dismiss  the  action.**  To  the 
end  that  the  trial  courts  may  be  vouchsafed  a  proper  guide,  the 
Supreme  Court  may  prescribe  rules  covering  declaratory  suits  or 
may,  by  gradual  process  of  judicial  inclusion  and  exclusion,  define 
the  manner  of  exercising  a  proper,  reasonable,  and  judicial  discre- 
tion*' 

In  an  action  for  a  declaratory  judgment  construing  a  lease 
wherein  defendant  filed  a  counter-claim  to  recover  moneys  ex- 
pended for  repairs  on  the  demised  premises,  where  it  was  originally 
understood  by  the  court  that  counsel  for  both  parties  were  in  ac- 
cord, that  the  repairs  were  made  by  the  defendant  pursuant  to 
a  letter  which  both  parties  regarded  as  a  directive  of  the  petro- 
leum coordinator  for  war,  but  thereafter  the  court  was  informed 
that  such  was  not  the  fact  and  there  was  no  proof  that  such  a  di- 
rective was  issued,  the  court  in  the  exercise  of  its  discretion  could 


ployee  instituting  suit  for  the  en- 
forcement of  an  award  of  the 
National  Railway  Adjustment 
Board,  of  which  employee  would 
be  deprived  in  a  suit  by  a  termi- 
nal carrier  under  the  Declaratory 
Judgments  Act  for  an  adjudica- 
tion of  the  rights  under  a  col- 
lective agreement  with  an  em- 
ployee and  for  an  adjudication 
that  the  board's  award  was  void, 
,  and  where  tenant  railroad  em- 
ployees were  doing  disputed 
work  or  their  union  representa- 
tives had  not  been  made  parties 
to  the  suit,  the  federal  district 
court  properly  exercised  its  dis- 
cretion in  denying  relief. 
Ky.— Savin  v.  Delaney,  229  Ky. 
226,  16  S.W.2d  1039. 
Pa, — Lockwood  v.  Lockwood,  98 
Pa.Super.  426. 

This  is  an  exception  to  rule  that 

the  discretion  is  not  exercisable 

until  at  the  trial  discussed  at  notes 

1  and  14,  supra,  this  section. 

Scranton   Finance  Co.  v.   Per- 


sonal Finance  Co*,  Pa.Com.Pl.,  41 
Lack.Jur.  133. 

43.  Ky.~Savin  v.  Delaney,  229  Ky. 
226,  16  S.W.2d  1039. 

44.  Wyo. — Holly  Sugar  Corporation 
V.  Fritzler,  42  Wyo.  446,  296  P. 
206. 

45.  U.S.— Yellow  Transit  Co.  v. 
Overcash,  C.C.A.Fla.,  133  F.2d 
228. 

Fk.--Sheldon  v.  Powell,  99  Fla. 
782,  128  So.  258.  However,  see  U. 
S.  V.  Roberts  &  Oakc,  D.C.IU., 
1  F.Supp.  797,  affirmed  C.C.A., 
65  F.2d  630,  wherein  it  is  said, 
"If  Congress  has  failed  to  pro- 
vide a  remedy,  in  proper  form, 
the  courts  may  not  supply  it." 
This  was  at  a  time  when  the 
federal  courts  disclaimed  the 
power  to  grant  declaratory  judg- 
ments— before  the  enactment  by 
Congress  of  the  Federal  Declara- 
tory Judgment  Statute,  28  U.S. 
CA.  §  400  (now  28  U.S.C.A. 
§  2201  et  seq.). 
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decline  to  entertain  jurisdiction  to  render  a  declaratory  judgment 
with  respect  to  the  counter-claim.** 

Under  a  statute  denying  jurisdiction  to  the  federal  district  courts 
of  any  suit  to  enjoin  the  assessment  or  collection  of  any  tax  im- 
posed pursuant  to  the  laws  of  the  state  wherein  a  plain,  speedy 
and  efficient  remedy  may  be  had  at  law  or  in  equity  in  the  courts 
of  such  state,  a  declaratory  judgment  in  favor  of  the  constitution- 
ality of  the  state  tax  is  within  the  discretionary  power  of  a  federal 
district  court.*^ 

Where  a  complaint  alleged  an  irreparable  injury  from  an  order 
of  the  licensing  authority  directing  the  plaintiff,  who  was  a  ticket 
broker,  to  cease  making  delivery  charges,  and  it  appeared  that  by 
a  violation  of  the  order,  the  plaintiff  would  face  a  suspension  of  his 
license  or  a  criminal  prosecution,  the  court  would  not  exercise  its 
discretion  to  deny  a  declaration  while  the  complaint  remained 
undenied,  and  where  such  complaint  remained  unanswered,  the 
court  would  not  exercise  its  discretion  in  any  event  in  declining 
to  pronounce  a  declaration  for  reasons  which  did  not  appear  on 
the  face  of  the  complaint.** 

§  384.    Trial  Courts  Discretion  Permitting  Cross  Action 

A  trial  court  has  the  same  discretion  with  respect  to  cross  actions 
and  counterclaims  as  it  has  with  regard  to  original  actions.** 

§  385.    Discretion  in  Domestic  Relations  Actions 

The  court  is  vested  with  certain  discretionary  power  in  granting 
a  judgment  declaring  a  foreign  divorce  null  and  void,  and  in  decree- 
ing that  the  plaintiff  was  at  all  times,  since  the  date  of  her  marriage 
to  the  defendant,  the  lawful  wife  of  the  defendant.*^ 


46.  N.Y.— 57th    St,    Luce    Corp.    v.  S.  101,  89  L.Ed.  101. 

Gen.  Motors  Corp.,  N.Y.Sup.,  182  48.  N.Y.— McBride's  Theatre  Ticket 

Misc.   164,  46  N.Y.S.2d  730,  af-  Offices   v.    Moss,    N.Y.Sup.,    183 

firmed  267  App.Div.  978,  48  N.Y.  Misc.  114,  52  N.Y.S.2d  418. 

S.2d  557,  affirmed  293  N.Y.  717,  49.  Tex.— Darling   v.    Panhandle    & 

56  N.E.2d  732.  Santa    Fe    R.    R.    Co.,    Tex.Civ. 

47.  U.S.— Spector   Motor   Service  v.  App.,  209  S.W.2d  660. 

Walsh,    C.C.A.Conn.,    139    F.2d  50.  N.Y.— Sondheim  v.  Sondheim,  268 

809,  vacated  65  S.Ct.  152,  323  U.  App.Div.  379,  51  N.Y.S.2d  167. 
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In  an  action  involving  a  foreign  divorce  brought  by  a  non- 
resident, among  the  factors  that  will  influence  the  exercise  of  dis- 
cretion in  granting  declaratory  relief,  would  be  the  contact  which 
the  state  wherein  the  action  was  brought  had  had  with  the  marital 
status  sought  to  be  adjudicated,  and  the  bona  fides  and  usefulness 
of  the  objective  sought  to  be  attained.  In  the  last  analysis,  the 
remedy,  being  in  a  large  part  unsual  and  discretionafy,  the  authority 
of  each  case  must  necessarily  depend  upon  the  facts  therein 
presented.'* 

§  386.    Discretionary  Rulings  at  Trial 

The  rule  in  declaratory  actions  with  respect  to  the  exercise  of 
discretion  on  the  part  of  the  trial  court,  in  making  rulings  during 
the  progress  of  the  trial,  is  the  same  as  in  ordinary  actions  at  law 
and  suits  in  equity.  There  is  a  wide  discretion  vested  in  the  trial 
court,  in  numerous  rulings  during  the  trial,  and  as  a  general  rule, 
the  trial  court  rulings  are  final,  unless  the  trial  court  abused  the 
power  conferred  upon  in  making  such  rulings.'* 

In  an  action  brought  by  a  negro  school  teacher,  who  claimed 
he  had  been  discriminated  against  in  favor  of  white  teachers  of  the 
same  general  class,  and  defendant  offered  in  evidence  a  rating  sheet 
of  all  of  the  teachers  in  public  schools  in  the  city  wherein  the  plain- 
tiff resided,  which  had  theretofore  been  compiled  by  the  defendant 
superintendent  of  schools  after  the  suit  was  commenced,  from  rat- 
ings made  during  the  proceeding  months  by  sponsors  under  the 
superintendent's  direction,  the  ratings  were  not  prepared  for  the 
purpose  of  fixing  salaries  and  were  not  compiled  until  after  the 
salaries  for  the  following  school  year  had  been  fixed,  and  were 
offered  as  evidence  by  the  defendants  because  they  tended  to  justify 
the  difference  in  salaries  of  white  and  colored  teachers.  These  rat- 
ings were  admissible  in  the  discretion  of  the  trial  court."* 

§  387.    Involvement  of  Question  of  Fact  as  Warranting  Exercise 
of  Discretion  to  Deny  Relief 

The  English  cases  and  New  York  decisions  apparently  are  the 
only  ones  dealing  with  the  subject  matter  of  this  section,  but  it  is 

5L  N.Y.— Engel  v.  Engel,  275  App.  See  also,  section  390. 

Div.  14,  87  N.Y.S.2d  1.  53.  U.S.~Morris  v.  Williams,  149  F. 

52.  5  C  J.  S.  472.  section  1583  et  seq.  2d  703,  CCA.  Ark. 
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rather  clearly  established  by  these  authorities  that  the  court  may 
exercise  its  discretion  and  refuse  declaratory  relief,  where  it  in- 
volves the  determination  of  a  complicated  question  of  fact.'*  But 
the  rule  would  seem  to  be  otherwise,  where  the  question  of  fact  is 
not  complicated.^'  So,  if  serious  questions  of  fact  develop  at  the 
trial — questions  which  are  not  readily  resolved — ^the  trial  court, 
after  hearing  all  of  the  evidence,  will  be  free  to  exercise  its  discre- 
tionary power  to  refuse  to  grant  a  declaratory  judgment.'* 

A  court  is  amply  justified,  in  the  exercise  of  its  discretion,  in 
refusing  relief  where  it  appears  that  by  reason  of  extraneous  cir- 
cumstances the  situation  may  become  so  changed  that  a  declaration 
given  now  might  be  obsolete  when  the  need  for  it  arises.'^  But  in 
any  event  whether  or  not  a  court  should  exercise  its  discretion,  by 
reason  of  the  existence  of  a  complicated  question  of  fact,  is  itself 
a  question  of  fact,  and  is  a  practical  one  to  be  decided,  on  the  basis 
of  the  facts  of  each  particular  case,  after  a  careful  consideration.'* 


54.  Eng.— Lewis  v.  Green  (1905)  2 
Ch.  340. 

In  re  Royle;  Royle  v.  Hayes, 
43  Ch.D.  18  (1889). 

In  re  Giles;  Real  and  Personal 
Advance  Company  v.  Mitchell,  43 
Ch.  D.  391,  400  (1889). 

F.  Pratt  &  Co.  Limited  v. 
Minister  of  Munitions  and  Com- 
missioners of  Inland  Revenue, 
127  L.T.R.  814,  (Ch.l922). 
N.Y.--Sterling  Bag  Co.  v.  City 
of  New  York,  168  Misc.  179,  4 
N.Y.S.2d  521,  affirmed  256  App. 
Div.  645,  11  N.Y.S.2d  297,  af- 
firmed 281  N.Y.  269,  22  N.E.2d 
369. 

Dun  &  Bradstreet  v.  City  of 
New  York,  168  Misc.  215,  5  N.Y. 
S.2d  597. 

Pa. — See  also,  Greek  Catholic 
Union  v.  Molchany,  86  P.L.J. 
519  (Pa.). 

55.  N.Y.— Chase  Nat.  Bank  of  City 
of  New  York  v.  Raleigh  Estates, 
266  App.Div.  864,  42  N.Y.S.2d 
608,  appeal  denied  266  App.Div. 


also,     Greek  Catholic 
Molchany,    86    P.L.J. 


921.  44  N.Y.S.2d  344. 

56.  N.Y.— Sterling  Bag  Co.  v.  City 
of  New  York,  168  Misc.  179,  4 
N.Y.S.2d  521,  affirmed  256  App. 
Div.  645,  11  N.Y.S.2d  297,  af- 
fimed  281  N.Y.  269,  22  N.E.2d 
369. 

Pa.— Sec 
Union    v. 
519    (Pa.). 

57.  Mich.  —  Washington  -  Detroit 
Theater  Co.  v.  Moore,  249  Mich. 
673,  229  N.W.  618,  68  A.L.R.  105. 

Village  of  Grosse  Pointe  Shores 
V.  Ayres,  254  Mich.  58;  235  N.W. 
829. 
58-  U.S.— Maryland  Casualty  Co.  v. 
Consumers  Finance  Service  of 
Pennsylvania,  D.CPa.,  23  F. 
Supp.  433,  reversed  on  other 
grounds  101  F.2d  514. 
N.Y. — ^James  v.  Alderman  Dock 
Yards,  256  N.Y.  298,  176  N.E. 
401,  reversing  232  App.Div.  698, 
247  N.Y.S.  1014,  reargument  dc- 
nied  256  N.Y.  681,  177  N.E.  191. 

See  also,  section  402,  infra. 


936 


Digitized  by 


Google 


Ol  7    TRIAL:  PROCEDURE  THEREAT,  AND  JUDGMENTS    §  388 

An  administratrix  who  asked  for  a  declaratory  judgment  that 
she  was  the  owner  of  certain  shares  properly  was  denied  re- 
lief in  the  exercise  of  discretion  of  the  trial  court,  where  the  own- 
ership depended  upon  alleged  fraudulent  representations  of  fact 
concerning  the  proportion  of  the  property  owned  by  the  plaintiff's 
deceased  husband  at  the  time  of  his  death.'* 

The  existence  of  disputed  questions  of  fact  which  could  be  set- 
tled expeditiously  in  an  ordinary  action  or  proceeding  may  none- 
theless in  a  particular  case  justify  or  even  constrain  the  court  in 
the  exercise  of  sound  discretion  to  decline  to  pronounce  a  declar- 
atory judgment.*^ 

§  388.    Discretion  of  Court  When  Controversy  Not  Terminated  and 
Useful  Purpose  Not  Served 

Courts  have  frequently  exercised  the  discretion  reposed  in  them 
and  refused  to  enter  declaratory  judgments,  unless  the  controversy 
between  the  parties  will  thereby  be  terminated,  or  uncertainty 
ended.**     The  discretionary  power  of  the  court  to  either  take  juris- 


59.  N.Y.— Davis  v.  A.  Davis  &  Sons, 
267  App.Div.  691,  48  N.Y.S.2d 
55,  appeal  denied  268  App.Div. 
769,  50  N.Y.S.2d  163. 

60.  N.Y.— Rockland  Power  &  Light 
Co.  V.  City  of  New  York  289  N. 
Y.  45,  43  N.E.  2d  803. 

61.  U.S.— Maryland  Casualty  Co.  v. 
Consumers  Finance  Service  of 
Pennsylvania,  C.C.A.Pa.,  101  F. 
2d  514,  reversing  23  F.Supp.  433. 
In  the  last-cited  case,  the  court 
said:  'The  granting  of  the  rem- 
edy of  a  declaratory  judgment  is 
nevertheless  discretionary  with 
the  court  and  it  may  be  refused 
if  it  will  not  finally  settle  the 
rights  of  the  parties  or  if  it  is 
being  sought  merely  to  deter- 
mine issues  involved  in  cases  al- 
ready pending.  Aetna  Casualty 
&  Surety  Co.  v.  Quarles,  CCA. 
S.C,  92  F.2d  321.  It  may  not 
be  refused,  however,  merely  on 
the  ground  that  another  remedy 


is  available  (Columbian  Nat. 
Life  Ins.  Co.  v.  Foulke,  CCA. 
Mo.,  89  F.2d  261),  or  because  of 
pendency  of  another  suit,  if  the 
controversy  between  the  parties 
will  not  necessarily  be  deter- 
mined in  that  suit." 
Idaho. — Sweeney  v.  American 
Nat  Bank,  62  Idaho  544,  115  P. 
2d  109. 

Ind — G.  S.  Suppiger  Co.  v.  Sum- 
mit Gas  &  Water  Co.,  Ind. 

App. ,  84  N.E.2d  207. 

Neb. — Dobson  v.  Ocean  Accident 
&  Guaranty  Corporation,  124  Neb. 
652,  247  N.W.  789. 

Updike  Inv.  Co.  y.  Employers' 
Liability  Assur.  Corporation  of 
London,  England,  128  Neb.  295, 
258  N.W.  470,  wherein  the  court 
said:  "A  declaratory  judgment, 
however,  is  designed  to  termi- 
nate the  controversy  so  far  as  it 
relates  to  the  parties  and  facts 
that  gave  rise  thereto,  and  (he 
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diction  or  decline  the  same  does  not  warrant  the  court  in  trying  a 
declaratory  action  in  piecemeal.** 

A  declaratory  judgment  may  be  refused  where  it  would  not  end 
the  controversy  as  to  some  of  the  parties.**  The  courts  generally 
decline  to  take  jurisdiction,  in  the  exercise  of  sound  judicial  dis- 
cretion, where  to  decide  the  question  involved,  and  presented  to 
them,  is  not  proper  nor  necessary.** 

Whether  the  determination  in  a  declaratory  action  is  necessary 
and  proper  is  a  matter  committed  to  the  sound  discretion  of  the 
trial  court,  and  in  the  absence  of  an  abuse  of  that  discretion,  as  a 
general  rule  its  decision  will  not  be  disturbed  on  appeal.** 

So  where  the  facts  pleaded  by  the  plaintiff  would  justify  the  trial 
court  in  applying  the  rule  above  enunciated  it  may  sustain  a  gen- 

"The  United  States  courts  prop- 
erly exercise  their  discretion  in 
refusing  declaratory  relief  when 
to  entertain  the  bill  would  result 
in  a  piecemeal  trial  of  a  contro- 
versy without  benefit  to  anyone, 
it  being  well  settled  that  the  dec- 
laratory remedy  should  not  be  in- 
voked merely  to  try  issues  or  to 
determine  the  validity  of  defenses 
in  pending  cases." 

Joseph    V.     City    of     Ranger, 
supra. 

Tex. — ^Joseph  v.  City  of  Ranger, 
supra. 

CaL— Moss  V.  Moss,  20  Cal.2d 
640,  128  P.2d  526,  141  A.L.R. 
1422,  prior  opinion,  CaLApp.,  116 
P.2d  650. 

Ky. — State  Budget  Commission 
V.  Adams,  249  Ky.  680,  61  S.W. 
2d  314. 

James     v.     Alderman     Dock 

Yards,  256  N.Y.  298,  176  N.E.  401, 

62.  U.S.-— Aetna   Casualty   &   Surety  reversing  232  App.Div.  698,  247 

N.Y.S.    1014,   reargument   denied 
256  N.Y.  681,  177  N.E.  191. 
Mo. — City     of     Joplin  v.  Jasper 
County,  349  Mo.  441,  161  S.W.2d 
411. 

CaL — California  Physicians'  Ser- 
vice V.  Garrison,  28  Cal.App.2d 
756,  172  P.2d  4. 


court  should,  under  most  cir- 
cumstances, dismiss  an  action 
for  a  declaration  of  rights  with- 
out prejudice  to  either  party, 
whenever  all  parties,  whose 
claims  gave  rise  to  the  contro- 
versy and  whose  rights  upon 
such  claims  would  be  adjudicat- 
ed by  the  declaration,  had  they 
been  parties,  have  not  been  im- 
pleaded. Actions  for  a  declaration 
of  rights  will  better  serve  the 
needs  of  the  public,  and  the  court 
far  less  often  finds  that  its  decla-  63. 
ration  did  not  end  a  controversy, 
if  this  rule  is  followed."  64. 

Ore.— In  re  Baker's  Estate,  156 
Ore.  256,  67  P.2d  185. 
Tex. — Joseph  v.  City  of  Ranger, 
Tex.Civ.App.,  188  S.W.2d  1013. 
Wyo.— Ziegler     v.     Pickett,     46 
Wyo.  283,  25  P.2d  391. 

Beatty  v.  Chicago  B.  &  Q.  R. 
Co.,  49  Wyo.  22,  52  P.2d  404. 
U.S.— Aetna   Casualty   &   Surety 
Co.  V.  Quarles,  C.C.A.S.C,  92  F. 
2d  321. 

American  Fidelity  &  Cas.   Co. 
V.  Service  Oil  Co.,  164  F.2d  478, 
affirmed  71  F.  Supp.  932. 
Tex.— Cheney  v.   Norton,  126  S.      65. 
W.2d   1011,  Tex.  Civ.  App.,  error 
granted    wherein    it    was    said: 
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eral  demurrer  to  the  complaint  for  the  simple  reason,  it  shows  that 
a  declaratory  judgment  is  neither  necessary  nor  proper,  and  would 
not  terminate  the  controversy;  then  the  complaint  would  fail  to 
state  a  cause  of  action.** 

Where  a  trustee,  under  an  instrument,  entered  into  between 
divorced  parents,  which  instrument  had  for  its  object  to  educate 
their  son,  the  court  may  exercise  the  discretion  and  decline  to  grant 
declaratory  relief  where  it  appears  the  declaration  is  asked  for  with 
respect  to  future  rights  only.*^ 

Likewise,  the  courts  have  found  justification,  in  exercising  the 
discretion  reposed  in  them,  and  declined  relief,  where  it  appears 
that  not  only  the  controversy  will  not  be  terminated  and  existing 
uncertainties  stabilized,  but  it  will  be  necessary  for  additional  or 
subsequent  proceedings  to  be  had  in  order  to  accomplish  these 
wholesome  ends  ;••  and  in  a  case  where  the  uncertainty  arose  as  to 
whether  or  not  a  person  not  in  esse  would  be  entitled,  under  certain 
circumstances,  which  might  never  arise,  to  a  share  in  property  de- 
vised under  a  will,  the  court  declined  to  answer  such  question,  since 
it  would  not  only  not  stabilize  existing  uncertainties,  but  would 
operate  injuriously  to  the  parties  to  have  that  decision  made  in 
advance  of  the  happening  of  the  events.** 

Courts  have  justified  the  exercise  of  discretion  in  declining  relief 
in  declaratory  actions  where  it  would  serve  no  useful  purpose.^® 


66.  CaL— Lord  v.  Garland,  27  Cal.2d 
840,  168  P.2d  5. 

Moss  V.  Moss,  20  Cal.2d  640, 
128  P.2d  526,  141  A.L.R.  1422. 

See  also,  116  P.2d  650. 

Simpson  v.  Security  First  Nat'l 
Bank  of  Los  Angeles,  71  Cal.App. 
2d  154,  162  P.  494. 
Mass.— Spalding   v.    Morse,    322 
Mass.  149,  76  N.E.2d  137. 

67.  MaM. — Spalding  v.  Morse,  supra. 
In  the  cited  case,  the  question 
was  the  construction  of  a  trustee 
agreement  entered  into  between 
the  parents  of  a  son,  which  agree- 
ment had  for  its  object  the  educa- 


tion of  the  son,  and  it  was  held 
that  the  declaration  was  only  as 
to  future  rights  and  should  be 
dismissed. 

68.  Ohio— Cromley  v.  Prudential  Ins. 
Co.,  2  Ohio  Supp.  256. 
Wyo.~Beatty  v.   Chicago  B.   & 
Q.  R.  Co.,  49  Wyo.  22,  52  P.2d 
404. 

69.  Eng.— Bright  v.  Tyndall,  4  Ch. 
D.  189  (1876). 

70.  U.S. — Chicago  Furniture  For- 
warding Co.  V.  Bowles,  161  F.2d 
411. 

Zenie    Bros.    v.    Miskend,    D. 
C.N.Y.,  10  F.Supp.  779. 
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§  389.    Necessity  of  Conferring  Jurisdiction  to  Exercise  Discretion 

The  existence  in  the  court  of  a  discretion  in  declaratory  judgment 
actions  as  to  whether  relief  will  be  granted,  is  essential  to  the  suc- 
cessful use  of  declaratory  procedure.  Without  such  discretion  re- 
posed in  the  court  the  public  would  have  no  really  effective  protec- 
tion against  moot  cases  or  of  any  cases  involving  only  remote  con- 
tingencies and  attempts  to  use  the  courts  for  the  purpose  of  giving 
legal  advice  or  for  answering  questions  as  to  which  no  reasonable 
doubt  could  exist,  and  the  fomenting  of  unnecessary  litigations; 
properly  used,  the  declaratory  procedure  is  useful ;  improperly  used 
It  would  amount  to  a  nuisance,  and  the  investment  of  the  courts 
with  a  discretion  as  to  proper  use  of  this  useful  procedure  is  ab- 
solutely necessary.^* 

Within  the  properly  circumscribed  limitation  and  control  by  law, 
the  court  has  a  wide  discretion  with  respect  to  granting  or  with- 
holding declaratory  reliefs* 

§  390.    Nature  of  Discretion  Exercised  by  Courts 

We  find  It  necessary  to  inquire  as  to  the  nature  of  the  discretion 
exercised  by  the  courts  in  taking  or  declining  jurisdiction  in  de- 
claratory actions.  It  would  seem  to  be  a  self-evident  principle  that 
this  discretion  is  not  an  arbitrary  one,  and  is  not  one  that  may  be 
granted  as  a  special  favor,  or  one  that  may  be  exercised  personally 
by  the  court;  but  is  a  sound  judicial  discretion  and  one  that  is  con- 
trolled in  a  great  measure  by  legal  principles."'* 


71.  Eng.— Gray    v.    Spire    (1922),    2 
Chancery  22. 

Maw.— Nat'l  Shawmutt  Bank  of 
Boston  V.  Morey,  320  Mass.  492, 
70  N.E.2d  316. 

72.  Tenn. — Nicholson   v.   Cummings, 
188  Tenn.  201,  217  S.W.2d  942. 

73.  U.S.— Franklin     Life     Insurance 
Co.  V.  Johnson,  157  F.2d  653. 

Hardware  Mutual  Casualty 
Company  v.  Schantz,  178  F.2d 
779,  CCA.  Tex. 

American  Telephone  &  Tele- 
graph Co.  V.  Henderson,  63  F. 
Supp.  347,  see  also  170  P.2d  913. 

Equitable  Life  Assurance    So- 


ciety of  United  States  v.  Gillan, 
70  F.Supp.  640. 

See  also  142  Neb.  497,  6  N.W. 
2d  782,  143  Neb.  647,  10  N.W.2d 
693. 

American  Casualty  Co.  of 
Reading  Pennsylvania  v.  Howard, 
80  F.Supp.  983,  reversed  on  other 
grounds  173  F.2d  924. 

Aetna  Casualty  &  Surety  Co. 
V.  Quarles.  CCA.S.C,  92  F.2d 
321,  wherein  the  court  said:  "As 
said  by  Judge  Knight  in  the  case 
of  Automotive  Equipment  v. 
Trico  Products  Corporation,  D.C 
N.Y.,    11    F.Supp.  292,  however, 
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In  other  words  the  court  is  not  bound  under  the  circumstances  to 
make  a  declaration ;  this  principle  is  recognized,  even  though  it  is 
true  that  the  declaratory  judgment  act  is  salutory  and  remedial 
measure,  and  should  be  liberally  construed  and  applied,  but,  still 
the  court  is  not  required  to  render  a  futile  judgment  that  would 
not  terminate  any  uncertainty  or  controversy.^* 


the  discretion  to  grant  or  refuse 
the  declaratory  relief  'is  a  judicial 
discretion,  and  must  find  its  basis 
in  good  reason/  and  is  subject 
to  appellate  review  in  proper 
cases.  We  think  that  this  descre- 
tion  should  be  liberally  exercised 
to  effectuate  the  purposes  of  the 
statute  and  thereby  afford  relief 
from  uncertainty  and  insecurity 
ynth  respect  to  rights,  status  and 
other  legal  relations." 

E.  W.  Bliss  Co.  V.  Cold  Mctol 
Process  Co.,  CCA.  Ohio,  102  F. 
2d  105. 

Automotive  Equipment,  Inc.  v. 
Trico  Products  Corporation,  D.C 
N.Y.,  11  F.Supp.  292,  wherein  the 
court  said:  "The  court  has  a  dis- 
cretion in  the  exercise  of  the  pow- 
er given  in  a  Declaratory  Judg- 
ment Act.  It  is  a  judicial  discre- 
tion, and  must  find  its  basis  in 
good  reason/' 

Carbide  &.  Carbon  Chemicals 
Corp.  V.  U.S.  Indus.  Chemicals, 
CCA.Md.,   140   F.2d  47. 

Cresta  Blanca  Wine  Co.  v.  Eas- 
tern Wine  Corp.,  CCA.N.Y.,  143 
F.2d  1012. 

Dominion  Elect.  Mfg.  Co.  v. 
Edwin  L.  Wiegand  Co.,  CCA. 
Ohio,  126  F.2d  172. 

Tennessee  Coal  Iron  &  R.  Co. 
V.  Muscoda  Local  No.  123,  CCA. 
Ala.,  137  F.2d  176. 

Firemen's  Fund  Ins.  Co.  v. 
Crandall  Horse  Co.  of  Buffalo, 
N.Y.,  D.CN.Y.,  47  F.Supp.  78. 

Standard  Ace.  Ins.  Co.  v.  Les- 
lie, D.C.I1L,  55  F.Supp.  134. 


74. 


Root  V.  York  Corp.,  D.CDcL, 
56  F.Supp.  288. 

Eng. — Wightman  v.  Cousins  and 
Skillens  (1931)  N.Ire.  138,  af- 
firmed (1932)  N.Ire.  61. 
Mo.— State  ex  rel.  U.  S.  Fire  Ins. 
Co.  V.  Terte,  351  Mo.  1089,  176 
S.W.2d  25. 

N.Y.— Union  Trust  Co.  of  Ro- 
chester V.  Main  &  South  Streets 
Holding  Corporation,  245  App. 
Div.  369,  282  N.Y.S.  428,  where 
the  court  said:  "The  granting  or 
withholding  of  a  declaratory  jud- 
ment  is  a  matter  of  discretion 
with  the  court;  a  judicial  discre- 
tion, of  course,  and  not  an  arbi- 
trary one." 

Strobe  V.  Netherland  Co.,  245 
App.  Div.  573,  283  N.Y.S.  246. 

Colson  V.  Pelgram,  259  N.Y. 
370,  182  N.E.  19.  reversing  235 
App.Div.  137,  256  N.Y.S.  640. 

Engel  V.   Engel,  275  App.Div. 
14,  87  N.Y.S.2d  1. 
Pa. — Pennsylvania  Chiropractor's 
Ass'n  V.  Metzer,  47  Dauph.  67, 

Melnick  v.  Melnick,  147  Pa. 
Super.  564,  25  A.2d  111. 

McCalmont  v.  McCalmont,  93 
Pa.Super.  203,  affirming  9  D.  & 
C  607,  75  P.L.J.  813. 
S.C— Southern  Ry.  Co.  v.  Order 
of  Ry.  Conductors  of  America, 
210  S.C  121,  41  S.E.2d  774,  338 
U.S.  899,  94  L.Ed.  198,  70  S.Ct 
251. 

Ohio— Samuels  v.  United  States 
Holding  Co.,  76  Ohio  App.  163, 
63  N.E.2d  445. 

Walker  v.  Walker,  132  Ohio 
State  137,  5  N.E.2d  405. 
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An  action  for  declaratory  judgment  is  one  which,  from  its  very 
nature  vests  in  the  court  wide  discretion.  Particularly  is  the  range 
of  discretion  a  broad  one  where  it  is  sought  to  obtain,  by  way  of 
declaratory  relief,  a  judicial  pronouncement  concerning  marital 
status;  for  this  usually  involves  the  validity  of  a  purported  decree 
of  divorce  of  another  state  or  country.  A  spouse  who  is  really 
wronged  by  what  is  claimed  to  be  an  invalid  divorce,  has  the  right, 
if  his  purpose  is  a  bona  fide  one,  to  preserve  his  marital  status  or, 
at  any  rate,  to  have  it  adjudicated.  He  is^  not  to  be  compelled  to 
sue  the  alleged  wrongdoer  for  divorce  and  in  effect,  by  his  own  act, 
to  legalize  what  he  contends  was  a  wrong  committed  against  him.^' 

While  it  is  well  recognized,  that  it  is  true,  that  a  substantial 
measure  of  discretion  is  committed  to  the  court  in  determining 
whether  it  should  exercise  the  jurisdiction  conferred  upon  it  by 
the  declaratory  judgment  statute,  yet  such  discretion  is  not  to  be 
confused  with  caprice,  but  as  has  already  been  stated  this  discre- 
tion is  a  judicial  one,  with  a  basis  in  good  reason,  and  may  not  be 
employed  to  avoid  a  difficult  decision,  or  to  refuse  to  procede  upon 
the  hypothesis  that  in  some  future  case  the  pending  issue  may  be 
determined  with  finality."'* 

The  jurisdiction  granted  by  Congress  under  the  declaratory  act 
may  not  be  exercised  or  denied  at  any  whim  of  a  trial  court.  Thus 
it  is  seen  that  a  trial  court  may  not  refuse  arbitrarily  to  exercise 
jurisdiction  when  it  is  invoked  by  an  appropriate  proceeding,  but 
it  must  exercise  the  jurisdiction  created  by  a  legislative  act  in  the 
absence  of  a  showing  of  facts  constituting  a  recognized  legal  ground 
justifying  a  refusal  to  pass  on  the  merits  of  the  cause^^  and  in  con- 
sonance with  the  rule  that  the  discretion  exercised  in  these  cases 
by  the  courts  is  a  judicial  or  legal  one,  and  must  be  bottomed  upon 

75.  N.Y.— Engel  v.  Engel,  275  App.  63  F.Supp.  411. 

Div.  14,  87  N.Y.S.2d  1.  Cal.— California  Pictures  Corp.  v. 

76.  U.S.— Equitable    Life    Assurance  DeToth,  26  Cal.2d  753,  161  P.2d 
Society  of  the    United    States  v.  217,  162  A.L.R.  747. 

Gillan,  supra.  Essick  v.  City  of  Los  Angeles, 

Smith    V.    Massachussetts  Mu-  Cal.App.2d  — — ,  205  P.2d  86, 

tual  Life  Insurance  Co.,  167  F.2d  but  see  34  Cal.2d  626,  213  P.2d 

990.  489. 

Worthington  Pump  &  Machin-      77.  U.S. — Mutual    Life    Ins.    Co.    of 

ery    Corp.   v.    Local    Union    No.  New  York  v.   Krejci,   C.CA.Ill., 

259  of  the  United  Electrical  Radio  123  F.2d  594. 

&  Machine  Workers  of  America, 
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good  reason,  it  may  be  generally  stated  that  such  discretion  is  sub- 
ject to  review  at  the  hands  of  appellate  tribunals^* 

It  has  been  held,  however,  that  in  declaratory  judgment  actions, 
"discretion"  is  the  power  exercised  by  courts  to  determine  ques- 
tions to  which  no  strict  rule  of  law  is  applicable,  but  which,  from 
their  nature  and  circumstances,  are  controlled  by  the  court's  per- 
sonal judgment,  but  this  holding  is  unquestionably  unsoutid,^^ 
while  it  is  true  that  the  review  may  not  be  had  except  for  an  abuse 
of  the  discretion,*^*  still  the  use  of  a  declaratory  judgment  is  de- 
pendent upon  the  facts  and  circumstances  rendering  it  of  utility, 
and  necessary,  and  the  discretion  lodged  in  the  courts  must  be 


78.  U.S. — Croslcy  Corp.  v.  Westing- 
house  Elec.  &  Mfg.  Co.,  CCA. 
Pa.,  130  F.2d  474,  certiorari 
denied  63  S.Ct.  202,  317  U.S.  681, 
87  L.Ed.  546. 

Aetna  Casualty  &  Surety  Co.  v. 
Quarles,  CCA.S.C,  92  F.2d  321. 
En^. — Kightman  v.  Cousins  and 
Skillen  (1931)  N.Ire.  138,  affirmed 
(1932)  N.  Ire.  61. 
CaL — Monahan  v.  Department  of 
Water  &  Power  of  City  of  Los 
Angeles,  48  Cal.App.2d  746,  120 
P.2d  730,  holding  that  under  the 
declaratory  judgment  act,  liti- 
gants are  not  vested  with  an  ab- 
solute right  to  a  determination  of 
an  actual  controversy  existing  be- 
tween them,  with  respect  to  their 
rights  and  duties  growing  out  of 
it,  and,  if  •  the  determination  is 
refused,  they  are  not  entitled  to 
a  review  unless  they  show  affirma- 
tively that  the  trial  court  abused 
its  discretion. 

Caldwell  v.  Gem  Packing  Co., 
52  Cal.  App.2d  80,  125  P.2d  901. 

Handschy  v.  Handschy,  32  Cal. 
App.2d  504,  90  P.2d  123. 

Peoples  State  Bank  v.  Imperial 
Irr.  Dist,  Cal.App.,  93  P.2d  1015, 
rehearing  denied  94  P.2d  370. 
Mich. — ^Updegraff  v.  Attorney 
General,  298  Mich.  48.  298  N.W. 
400,  135  A.L.R.  931. 


N.Y.— Strobe  v.  Netherland  Co., 
245  App.Div.  573,  283  N.Y.S.  246. 
Ohio— Village  of  Bay  v.  Gelvick, 
58  Ohio  App.  51,  15  N.E.2d  786. 

79.  Mo.— State  ex  rel.  U.  S.  Fire  Ins. 
Co.  V.  Terte,  351  Mo.  1089,  176  S. 
W.2d  25. 

80.  U.S.— Western  Supplies  Cx>.  v. 
Freeman,  CCA.Ohio,  109  F.2d 
693. 

CaL— Cutting  v.  Bryan,  206  Cal. 
254,  274  P.  226,  certiorari  denied 
50  S.Ct.  16,  280  U.S.  556,  74  L.Ed. 
611. 

Sunset  Scavenger  Corporation 
v.  Oddou,  11  Cal.App.2d  92,  53 
P.2d  188. 

Orloff  V.  Metropolitan  Trust 
Co.,  17  Cal.2d  484,  110  P.2d  396, 
prior  opinion,  App.,  102  P.2d  562. 

Wieczorek  v.  Texas  Co.,  45  Cal. 
App.2d  450,  114  P.2d  377. 

Fredrick  v.  North  Side  Water 
Co.  of  Walnut,  49  Cal.App.2d  489, 
122  P.2d  59. 

Caldwell  v.  Gem  Packing  Co., 
52  Cal.App.2d  80,  125  P.2d  901. 

Pacific     Electric     Ry.     Co.     v. 

Dewey, Cal.App.2d ,  212 

P.2d  255. 

Ore. — Oregon  Creamery  Mfrs. 
Ass'n  V.  White,  159  Ore.  99,  78 
P.2d  572. 


943 


Digitized  by 


Google 


§  390  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  7 

exercised  judicially  and  with  care.**  Still,  on  the  other  hand,  it 
has  been  held  that  the  trial  court's  discretion  is  very  broad  and 
should  not  be  disturbed  unless  it  is  clearly  shown  that  it  has  been 
exercised  in  an  arbitrary,  and  capricious  manner.**  The  question 
of  the  correctness  of  the  trial  court's  decision  in  the  exercise  of 
discretion,  under  discussion,  must  be  decided  upon  the  particular 
facts  of  each  case.**  So  where  there  is  an  appeal  from  the  final 
decree  of  the  trial  court,  which  not  only  sustained  a  demurrer  to 
the  plaintiff's  pleading,  but  also  dismissed  the  action  opened,  for 
the  consideration  of  the  appellate  court  on  review,  the  question  of 
discretion  appearing  upon  the  face  of  the  plaintiff's  pleading.** 

In  the  absence  of  anything  to  the  contrary,  it  will  be  presumed 
on  appeal  that  the  trial  court  properly  exercised  its  discretion  in 
rendering  a  decision  in  a  declaratory  judgment  action;**  and, 
although  the  granting  of  the  declaratory  relief  or  the  refusal  thereof 
is  discretionary  with  the  trial  courts,  still  they  will  not  be  war- 
ranted in  exercising  such  discretion  against  the  granting  of  relief 
in  a  proper  case,  and  thereby  limit  the  operation  of  the  statute  to 
those  cases  where  there  is  no  other  remedy  available.**  When, 
however,  the  appellate  court  is  of  the  opinion  that  the  diecretion 
has  been  abused,  it  will  not  hesitate  to  grant  relief  and  reverse 
the  lower  court.*^ 

81.  U.S.— See   also,   Wilder  v.   Doc,  denied  248  App.Div.  723,  290  N.Y. 

D.CPa.,  30  F.Supp.  869.  holding  S.  141,  affirmed  272  N.Y.  668,  5 

that  the  federal  district  has  dis-  N.E.2d  385. 

cretion,   which   is  reviewable,   to  Wheeler  v.  Wheeler,  81  N.Y.S. 

decline    to    exercise    jurisdiction  2d  805. 

conferred   on  it  by  the   Federal  Utah — Gray   v.   Defa,    103   Utah 

Declaratory  Judgment    Act,    and  339,  135  P.2d  251,  155  A.L.R.  495. 

should  so  decline,  if  it  appears  82.  CaL — ^Taylor  v.    Selig,    164   P.2d 

that    the    objectives    of    the   act  276.  Affirmed  28  Cal.2d  634. 

would    not    be    obtained  by  the  S.C. — Southern  Ry.  Co.  v.  Order 

declaratory  judgment  asked  for.  of   Ry.    Conductors   of  America, 

Western  Supplies  Co.  v.  Free-  supra, 

man,  C.CA.Ohio,  109  F.2d  693.  83.  Mass.— Nat'l  Shamutt    Bank    of 

Samuel    Goldwyn,    Inc.    v.  Boston  v.  Morey,  320  Mass.  492, 

United  Artists  Corporation,  C.C.  70  N.E.2d  316. 

A.Del.,  113  F.2d  703.  84.  Mass.— Hogan     v.     Hogan,    320 

Mo.— O'Meara  v.  New  York  Life  Mass.  658,  70  N.E.2d  821. 

Ins.  Co.,  Mo.App.,    169    S.W.2d  Merchants  Mutual  Casualty  Co. 

116.  V.  Leone,  298  Mass.  96,  9  N.E.2d 

N.Y.—Socony- Vacuum  Oil  Co.  v.  552. 

City  of  New  York,  247  App.Div.  85.  CaL — Sunset  Scavenger  Corpora- 
163,  287  N.Y.S.  288,  reargument 
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Although  the  scope  of  the  power  vested  by  the  statute  in  the 
trial  court  to  declare  rights  and  other  legal  relations  on  request, 
is  not  specifically  defined  in  the  statute,  yet  there  are  limitations 
upon  its  exercise  with  respect  to  the  nature  of  the  controversy  and 
character  of  the  issues,  since  they  are  implicit  in  the  statute  and 
public  policy;  neither  are  its  bounds  unmarked,  and  if  the  court 
declines  to  pronounce  a  declaratory  judgment,  it  is  incumbent  upon 
it  to  state  the  ground  upon  which  its  discretion  was  exercised,  and 
if  the  ground  stated  is  untenable,  this  shows  that  the  discretion  has 
been  improperly  exercised.** 

A  court  in  an  action  for  declaratory  judgment  is  charged  with 
the  duty  of  declaring  the  rights  of  the  parties,  and  where  both  par- 
ties sought  a  declaration,  a  judgment  should  not  be  entered  merely 
dismissing  the  complaint,  though  the  plaintiff's  contention  was  in 
the  opinion  of  the  court  incorrect.**  So,  where  the  trial  court  dis- 
missed the  action,  on  the  ground  that  a  traditional  remedy  was 
ample  and  available,  it  was  held  that  it  abused  its  discretion.*^ 

The  rule  that  the  entertainment  of  an  action  for  declaratory 
relief  is  within  the  discretionary  power  of  the  court  is  beyond 
question,  and  is  not  reviewable  upon  appeal  except  for  an  abuse 
of  discretion.  Differently  stated,  permission  to  resort  to  declara- 
tory relief  is  a  matter  committed  to  the  sound  discretion  of  the 
trial  court.  But  it  should  be  remembered  that  such  action  is 
usually  unnecessary  where  an  adequate  remedy  exists  under  an- 

tion  V.  Oddou,  11  Cal.App.2d  92,  Metal   Process   Co.,   C.C. A.Ohio, 

53  P.2d  188.  102  F.2d  105. 

Fay  Securities    Co.    v.    Mort-  N.M. — National  Liberty  Ins.  Co. 

gage  Guarantee  Co.,  Z7  CaLApp.  of  America  v.  Silva,  43  N.M.  283, 

2d  637,  100  P.2d  344.  92  P.2d  161. 

Lohn  V.   Fletcher   Oil  Co.,  38  N.Y.— Strobe  v.  Netherland  Co., 

Cal.App.2d  26,  100  P.2d  505.  245  App.Div.  573,  283  N.Y.S.  246. 

86.  Mich.— Rott  V.  Standard  Accident  Ohio-Village  of  Bay  v.  Gelvick, 

Ins.  Co.,  299  Mich.  384,  300  N.W.      ,,  Si^^'vr^^^^  ^\  l^  N.E.2d  786. 

88.  N.Y.—New  York  Foreign  Trade 

Zone  Operators  v.  State  Liquor 

«     ,    ...  ^..    ^     ^.,    ,n  xTT.^.  Authority,  285  N.Y.  272,  34  N.E. 

Bank,  134  Ohio  St.  511,  18  N.E.2d  2d  316 

2^-  89.  N.Y.— Strobe  v.  Netherland  Co.. 
Pa.— McCaw  v.  Brinker,  26  West  245  App.Div.  573,  283  N.Y.S.  246. 

57.  90.  N.M.— National  Liberty  Ins.  Co 

87.  U.S.— E.W.     Bliss     Co.  v.  Cold  v.  Silva,  43  N.M.  283,  92  P.2d  161. 
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other  form  of  action,  and  it  was  never  intended  to  afford  sanc- 
tuary of  escape  from  trying  issues  before  a  jury.  So,  an  action 
by  an  employer  against  an  employee  seeking  to  determine  the 
validity  of  a  release  given  by  the  employee  to  the  employer,  in 
settlement  of  a  personal  injury  claim  is  not  maintainable  after 
the  employee  has  commenced  an  action  to  recover  damages  upon 
the  original  cause  of  action.*' 

It  has  been  recognized  that  the  declaratory  judgment  statute 
should  be  liberally  construed,  but  largely  at  the  discretion  of  the 
court.  •* 

Where  the  trial  court  erroneously  dismissed  an  action  on  the 
theory  that  no  justiciable  controversy  was  presented,  it  will  be 
reversed  on  appeal,  and  cannot  be  sustained  upon  the  ground  that 
the  declination  to  take  jurisdiction  was  within  the  discretion  of 
the  trial  court.**  It  has  been  held,  however,  that  where  another 
action  between  the  same  parties,  in  which  all  the  issues  involved 
in  the  declaratory  action  could  be  determined,  is  actually  pending 
at  the  time  of  the  initiation  of  the  action  for  declaratory  judgment, 
the  court  abuses  its  discretion  when  it  entertains  jurisdiction.** 


91.  Cal.— Pacific  Electric  Co.  v. 
Dewey,  95  Cal.App.2d  69,  212 
P.2d  255,  see  however,  Zayatz  v. 
Southern  Ry.  Co.,  248  Ala.  137, 
26  So.2d  545,  167  A.L.R.  426. 
The  California  court  distin- 
guished the  case  of  Pacific  Elec- 
tric Ry.  Co.  V.  Dewey  from  Zayatz 
V.  Southern  Ry.  Co.  on  the  ground 
that  the  plaintiff  in  the  former 
case  had  not  instituted  action  at 
the  time  the  Southern  Railway 
Co.  brought  its  action  for  declara- 
tory relief,  whereas  the  converse 
of  this  situation  obtained  in  the 
latter  case. 

92.  Ohio — Aiuto  v.  American  Casu- 
alty Co.,  Ohio  Common  Pleas,  89 
N.E.2d  313. 

93.  U.S.— E.  W.  Bliss  Co.  v.  Cold 
Metal  Process  Co.,  C.C.A.Ohio, 
102  F.2d  105. 

Creamery  Package  Mfg.  Co.  v. 
Cherry- Burrill  Corporation,  C.C. 
A.Del.,    115    F.2d   980,   certiorari 


denied  61  S.  Ct.  828,  312  U.S.  709, 
85  L.Ed.  1141,  reversing,  D.C.,  33 
F.Supp.  625. 

N.Y.— Woollard  v.  Schaffer 
Stores  Co.,  272  N.Y.  304,  5  N.E. 
2d  829,  109  A.L.R.  1262,  modify- 
ing 246  App.Div.  157,  247  App. 
Div.  844,  285  N.Y.S.  68,  motion 
denied,  272  N.Y.  513,  4  N.E.2d 
424,  amendment  of  remittitur 
denied,  273  N.Y.  527,  7  N.E.2d 
676,  109  A.L.R.  1262. 
Ohio — Village  of  Bay  v.  Gelvick, 
58  Ohio  App.  51,  15  N.E.2d  786. 

See,  however.  Merchants  Mut. 
Casualty  Co.  v.  Leone,  Mass., 
9  N.E.2d  552,  where  the  con- 
trary result  was  reached. 
94.  U.S.— Mutual  Life  Ins.  Co.  of 
New  York  v.  Brannen,  D.CIowa, 
31  F.Supp.  123.  On  the  question 
of  whether  the  District  Court 
should  exercise  its  discretion  and 
dismiss  an  insurance  company's 
action  for  a  declaratory  judgment 
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The  mere  existence  of  another  remedy  does  not  preclude  the 
assumption  of  jurisdiction  in  declaratory  judgment  action  in  the 
exercise  of  sound  discretion.*' 

In  an  action  for  an  amount  unpaid  on  an  Illinois  judgment  for 
separate  maintenance,  wherein,  at  the  time  of  the  trial,  no  sufficient 
pleading  on  the  part  of  the  defendant  seeking  declaratory  relief 
had  been  filed,  the  trial  court's  refusal  to  grant  declaratory  relief 
was  not  an  abuse  of  discretion.** 

The  entry  of  a  declaratory  judgment  some  twenty-seven  days 
after  the  institution  of  the  action  by  the  appointee  to  the  office 
of  county  superintendent  of  schools  was  not  an  abuse  of  discre- 
tion, where  the  defenses  were  considered  without  regard  to  the 
manner  in  which  they  were  pleaded,  and  it  was  desirable  that  the 
action  should  be  disposed  of  prior  to  the  beginning  of  the  term 
of  office  in  dispute  •^ 

Where  a  railroad  employee  sustained  an  injury  in  the  course  of 
his  employment,  and  the  matter  was  compromised  upon  payment 
of  an  agreed  amount,  and  a  release  was  given  by  the  employee  to 
the  railroad,  and  thereafter  the  railroad  sought  a  declaration  that 
such  release  was  valid,  and  binding,  and  the  employee  sought  by 
counter-claim  or  cross  action  to  recovery  an  additional  sum  of 
money  for  the  injury  covered  by  the  release,  it  was  held  that  the 
trial  court  did  not  abuse  its  discretion  in  striking  out  and  dismiss- 
ing the  cross  action  of  the  employee.** 

In  an  action  involving  the  validity  of  a  foreign  divorce,  conceding 

because  beneficiary  had  instituted  285    N.Y.S.    68,    motion    denied 

actions    on    life    policies    in    an  272    N.Y.    513,    4    N.E.2d   424, 

Iowa  court,  the  question  of  good  amendment  of  remittitur    denied 

faith  was  not  involved  since  the  273  N.Y.  527,  7  N.E.2d  676,  109 

exercise   of   legal   rights    in   the  A.L.R.  1262. 

selection  of  the  forum  does  not  95.  U.S. — Minneapolis  Grain  Ex- 
reflect  on  the  good  faith  of  the  change  v.  Farmer's  Union  Grain 
party  bringing  the  action.                        Terminal  Ass'n.,  75  F.Supp.  577. 

Samuel    Goldwyn,    Inc.    v.  96.  CaL — Handschy  v.  Handschy,  32 
United  Artist  Corporation,   C.C.  Cal.App.2d  504,  90  P.2d  123. 

A.Del..  113  F.2d  703.  97.  Ky.— Chestnut  v.  Reynolds,  291 
N.Y.— Woolard  v.  Schaffer  Stores  Ky.  231,  163  S.W.2d  456. 

Co.,  272  N.Y.S.  304,  5  N.E.2d  829,  98.  Tex.  —  Darling  v.  Panhandle 
109  A.L.R.   1262,  modifying  246  Sante  Fc  R.R.    Co.,    Tex.    Civ. 

App.Div.   157,  247  App.Div.  844,  App.,  209  S.W.2d  660. 
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that  a  demurrer  should  have  been  overruled,  that  would  not  have 
meant  that  the  plaintiflf  was  entitled  as  a  matter  of  right  to  the 
declaration  sought,  since  the  court  may  refuse  in  its  discretion  to 
render,  or  enter  a  declaratory  judgment  or  decree,  where  such 
judgment  or  decree,  if  entered,  would  not  terminate  the  uncertainty 
or  controversy  giving  rise  to  the  proceedings,  or  for  other  sufficient 
reason.  But  the  reason  for  such  decision  should  be  stated  in  the 
record,  and  in  the  absence  thereof,  the  judgment  will  be  reversed.** 

Abuse  on  the  part  of  a  litigant  of  leave  to  amend,  is  not  a  ground 
for  the  exercise  of  the  trial  court's  discretion  in  denial  of  declara- 
tory relief,  since  when  a  party  to  an  action  for  remedial  or  pre- 
ventative relief  abuses  leave  to  amend  a  pleading,  the  trial  court 
may  refuse  to  permit  the  filing  of  the  amendment,  or  may  strike 
the  amended  pleading  from  the  files.* 

Where,  however,  there  is  no  dispute  as  to  the  facts,  it  remains 
for  the  court  to  say,  as  a  matter  of  law,  whether  a  proper  case  for 
a  declaration  exists;  and  under  these  circumstances  no  legal  dis- 
cretion is  involved,  and  the  action  of  the  lower  court  is  subject  to 
review  in  the  same  manner  as  in  ordinary  actions  at  law,  or  suits 
in  equity.* 

§  391.    Exercise  of  Discretion  Must  Be  as  to  Principal  Issue 

The  court  will  not,  in  the  exercise  of  its  discretion,  grant  a 
declaratory  judgment  as  to  the  principal  issue  involved,  which  is 
based  upon  minor  matters.* 


99.  MaM.— Hogan    v.     Hogan,    320 
Mass.  658,  70  N.E.2d  821. 

1.  Cal. — Maguire  v.  Hibernia  Sav- 
ings &  Loan  Soc,  23  Cal.2d  719, 
146  P.2d  673. 

Wheeler  v.  West,  78  Cal.  95,  20 
P.  45. 

2.  Ore. — Oregon  Creamery  Mfrs. 
Ass'n  V.  White,  159  Ore.  99,  78 
P.2d  572. 

But,  see  Moss  v.  Moss,  20  Cal. 
2d  640,  128  P.2d  526,  141  A.L.R. 


1422,  prior  opinion,  Cal.  App.,  116 
P.2d  650,  holding  that  the  dis- 
cretion to  deny  relief  may  be  ex- 
ercised in  a  proper  case  in  ruling 
on  demurrer. 

Eng. — Fremont  Canning  Co.  v. 
Wall  &  Fine  Foods  of  Canada, 
Limited,  (1941)  3  D.L.R.  96.  The 
court  has  discretionary  power  in 
making  rulings  during  the  process 
of  the  trial.  See  section  386,  su- 
pra. 
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§  392.    Inherent  Power  of  Court  to  Decline  Declaratory  Juris- 
diction 

Generally,  in  declaratory  procedure,  whether  originated  in  a 
statute  or  developed  by  the  court,  there  is  expressly  or  by  impli- 
cation, reserved  to  the  court  power  in  its  discretion  to  decline  purely 
declaratory  relief.^ 

§  393.    Federal  Court's  Discretion 

Although  a  federal  district  court  has  jurisdiction  of  a  suit  under 
the  federal  declaratory  judgments  act,  it  is  under  no  compulsion 
to  exercise  that  jurisdiction." 

In  the  exercise  of  the  discretion  of  the  Supreme  Court  of  the 
United  States  to  grant  or  withhold  the  declaratory  judgment 
remedy,  it  is  of  controlling  significance  that  it  is  in  the  public 
interest  to  avoid  the  needless  determination  of  constitutional 
questions,  and  the  needless  obstruction  to  the  domestic  policy  of 
the  states  by  forestalling  the  state  action  in  considering  and  apply- 
ing its  own  statutes."  In  other  words,  the  extent  that  the  declara- 
tory judgment  action  may  be  used  in  federal  courts  to  control 
state  action  is  discretionary  with  the  federal  courts.^ 

In  the  exercise  of  the  discretion  entrusted  to  the  federal  courts, 
it  is  a  sound  rule  of  law  that  such  discretion  should  be  exercised 


4.  Mass.— Nat'l  Shawmut  Bank  of 
Boston  ▼.  Morey,  320  Mass.  492, 
70  N.E.2d  316. 

5.  U.S. — Guardian  Life  Insurance 
Co.  of  America  v.  Kortz,  151  F. 
2d  582. 

Indemnity  Ins.  Co.  of  North 
America  v.  Kellas,  173  F.2d  120, 
affirming  80  F.Supp.  497. 

Alabama  State  Federation  of 
Labor  Local  No.  103,  United 
Brotherhood  of  Carpenter's  and 
Joiners  v.  McAdory,  65  S.Ct. 
1384,  325  U.S.  450,  89  L.Ed.  1725, 
see  also  256  Ala.  1,  18  So.2d  810. 

Atchison  T.  &  S.F.  Ry.  Co.  v. 
Ross,  88  F.Supp.  451. 

Indemnity  Insurance  Co.  of 
North  America  v.  Schriefer,  142 


F.2d  851,  CCA.  Md. 

United  States  v.  68,716  Sq. 
Feet  of  land  in  the  City  of  New 
York  Borough  &.  County  of 
Bronx.  N.Y.,  79  F.Supp.  438. 

Brillhart  v.  Excess  Ins.  Co.  of 
America,  Kan.,  62  S.Ct.  1173,  316 
U.S.  491,  86  L.Ed.  1620,  rehearing 
denied  63  S.Ct.  23,  317  U.S.  704, 
87  L.Ed.  562. 

6.  U.S. — Alabama  State  Federation 
of  Labor  Local  Union  103,  United 
Brotherhood  and  Joiners  v.  Mc- 
Adory, 65  S.Ct.  1384,  325  U.S. 
450,  89  L.Ed.  1725,  see  also  18 
So.2d  810,  256  Ala.  1. 

7.  U.S. — Franklin  Life  Insurance  Co. 
V.  Johnson,  157  F.2d  653. 
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cautiously  and  with  due  regard  of  the  circumstances  of  each  case. 
It  may  be  stated,  as  a  general  rule,  that  the  federal  courts  may 
refuse  to  grant  declaratory  judgments,  unless  it  appears  that  such 
a  judgment  would  fulfill  the  mission  and  purpose  of  the  statute  by 
being  of  some  practical  help  in  ending  a  controversy  or  stabilizing 
legal  relations,  and  in  considering  whether  the  federal  court  should, 
in  the  exercise  of  sound  judicial  discretion,  assume  jurisdiction 
of  such  actions,  the  federal  court  may  well  consider  whether  the 
state  court,  in  which  proceedings  are  already  pending  could  handle 
the  matter  more  expeditiously  and  appropriately,  and  whether  the 
action  so  instituted  in  the  federal  court  is  nothing  more  than  an 
attempt  to  present  into  federal  court  a  non-removable  cause  that 
should  be  determined  by  a  state  tribunal,  and  the  court  will  give 
consideration  to  all  such  matters  before  assuming  jurisdiction.* 
In  other  words,  the  federal  courts,  in  the  exercise  of  their  discre- 
tionary powers,  should  conform  to  a  policy  of  refusing  to  interfere 
with,  or  embarass  threatened  proceedings  in  state  courts  save 
exceptional  cases  which  call  for  the  interposition  of  the  federal 
court  to  prevent  irreparable  injury,  which  is  clear  and  imminent.* 
So,  where  it  appeared  that  there  existed  a  common  question  of  fact 
and  law  that  was  involved  in  actions  instituted  by  separate  groups 
of  defendants  in  federal  declaratory  action  against  the  plaintiflf 
in  such  action  in  the  state  court,  and  that  each  of  the  actions  in 
the  state  court  allegedly  stemmed  from  the  same  source,  such  fact, 
standing  alone,  was  insufficient  to  move  the  federal  court  to  assume 
jurisdiction  of  the  federal  declaratory  action  against  the  plaintiffs 
in  the  state  court  actionsjo  So  too,  if  all  of  the  parties  appear  in 
the  state  court  action,  and  it  is  readily  seen  that  the  issues  involved 
in  the  federal  declaratory  action  can  be  determined  in  the  state 
tribunal,  generally  the  federal  court  will  decline  to  exercise  the 
discretionary  power  to  assume  jurisdiction  and  declare  the  rights 
of  the  party." 

Where  it  appears  that  every  issue  presented  to  the  federal 
court  may  readily  be  disposed  of  by  the  state  court,  and  it  appeared 
that  the  state  court  proceeding  was  begun  first  and  would  likely 

8.  U.S.— Atchison  T.  &  S.F.  Ry.  Co.  10.  U.S.— Atchison  T.   &  S.   F.  Ry. 
V.  Ross,  88  F.Supp.  451.  Co.  v.  Ross,  supra. 

9.  U.S.— Atchison  T.  &  S.F.  Ry.  Co.  11.  U.S.— Merchants  Indemnity  Corp. 
V.  Ross,  supra.  of  N.Y.  v.  Dana,  8  F.R.D.  32. 
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be  concluded  first,  and  that  every  issue  in  the  action  was  con- 
trolled by  state  law  as  contra-distinguished  from  the  federal  law, 
and  every  question  raised  in  the  federal  declaratory  judgment 
action  could  readily  be  disposed  of  by  the  state  court,  federal 
jurisdiction  in  the  exercise  of  discretion  will  be  declined.** 

Where  it  appears  to  the  satisfaction  of  the  federal  court,  that 
the  only  purposes  accomplished  by  assuming  jurisdiction,  would 
be  to  drag  into  the  federal  court  the  trial  of  non-removable  local 
litigation,  then  under  such  circumstances  the  federal  court  will 
exercise  a  discretion  against  the  assumption  of  jurisdiction.*^ 

In  an  action  where  the  plaintiff  claimed  that  it  was  exempt  from 
the  price  control  act,  and  alternatively,  that  it  had  not  violated  the 
prescribed  ceilings,  and  where  the  price  administrator  had  filed 
a  suit  against  the  plaintiff  in  the  declaratory  action,  for  treble 
damages  charging  the  plaintiff,  in  the  declaratory  action,  with 
collecting  excess  prices  for  its  services  exceeding  those  established 
by  price  regulations,  and  where  the  plaintiff  in  the  declaratory 
action  defended  the  demand  of  the  price  administrator's  action  on 
exactly  the  same  grounds  that  was  asserted  by  the  plaintiff  in  its 
action  for  declaratory  relief,  and  the  two  proceedings  were  con- 
solidated, the  dismissal  of  the  action  for  declaratory  relief  could 
be  sustained  a  reversal  on  a  charge  of  abuse  of  the  trial's  court's 
discretion  would  be  denied.*^ 

There  is  no  justification  for  a  federal  court  to  exercise  its  dis- 
cretion in  assuming  jurisdiction  of  a  declaratory  judgment  action 
and  permitting  an  insurance  company  which  has  nothing  to  do  with 
the  controversy  that  has  arisen  by  the  citizens  of  the  same  state, 
except  that  the  insurance  company  has  issued  a  policy  of  liability 
to  one  of  them,  to  drag  into  the  federal  courts  litigation  which 
belongs  in  state  tribunal,  it  appearing  the  primary  question  of 
liability  is  between  the  citizens  of  the  same  state.*'    It  should  be 

12.  U.S. — Indemnity  Insurance  Co.  of  North  America  v.  Schriefer,  142 
North  America  v.  Kellas,  80  F.  F.2d  851,  CCA.  Md. 

Supp.  497,  affirmed  173  F.2d  120.  14.  U.S.— Chicago  Forwarding  Co.  v. 

Franklin  Life  Insurance  Co.  v.  Bowles,    161    F.2d  411,  affirming 

Johnson,  157  F.2d  653.  67  F.Supp.  381. 

13.  U.S. — Franklin     Life     Insurance  15.  U.S. — American  Fidelity  &  Casu- 
Co.  V.  Johnson,  157  F.2d  653.  alty  Co.  v.  Service  Oil  Co.,  164 

Indemnity    Insurance    Co.    of  F.2d  478. 
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noted,  however,  that  the  federal  court  in  a  declaratory  action,  may, 
in  the  exercise  of  its  discretionary  powers,  assume  jurisdiction  of 
a  declaratory  action  involving  state  taxes,  especially  where  it  is 
charged  that  a  tax  payer  has  been  discriminated  against.** 

Undoubtedly  the  federal  trial  court  is  vested  with  rather  wide 
discretion  in  determining  whether  or  not  it  will  exercise  jurisdic- 
tion in  declaratory  actions,  but  it  is  a  judicial  discretion  subject 
to  review  and  must  be  exercised  in  accordance  with  legal  prin- 
ciples.*^ This  is  true  despite  the  fact  that  while  the  area  of 
discretion  committed  to  the  federal  trial  court  is  not  marked  by 
definite  boundaries,  still  it  is  controlled  by  practical  consideration 
affecting  the  inter-relation  of  the  courts  exercising  a  coordinate 
and  concurrent  jurisdiction.** 

Where  the  question  presented  is  whether  or  not  an  insurance 
company  under  its  policy  is  required  to  defend  an  automobile 
accident  case  in  the  state  court,  and  a  declaratory  action  is  brought 
in  the  federal  court,  it  seems  that  the  federal  court  should  be  gov- 
erned by  federal  and  not  local  standards  as  guides  in  the  exercise 
of  the  federal  court's  discretion.** 

In  an  action  brought  by  negro  citizens  and  taxpayers  seeking 
a  declaration  with  respect  to  the  quality  of  school  facilities  fur- 
nished to  negro  children  in  comparison  to  white  children,  the  suit 
is  one  in  equity  and  the  bill  in  such  case  is  addressed  to  the  federal 
court  sitting  as  a  court  of  equity,  and  therefore  the  court  has  a 
wide  discretion  in  determining  what  relief  is  proper  and  in  fixing 
the  time  within  which  such  must  become  effective.  Where  there 
are  a  number  of  such  cases  claiming  a  discrimination  against  negro 
school  children,  relief  which  might  be  proper  in  one  case  might 

Indemnity    Insurance    Co.    of  Electrical  &  Manufacturing  Co.» 

North  America  v.  Schricfcr,  sui>ra.  130  F.2d  474. 

16,  U.S. — Cromwell  v.   Hillsborough  Franklin  Life  Insurance  Co.  v. 

Township,  56  F.Supp.  41,  see  also  Johnson,  157  F.2d  653. 

149  F.2d  617,  66  S.Ct.  445,  326  U.  Larson     v.     General     Motors 

S.  620,  90  L.Ed.  358,  49  F.Supp.  Corp.,  134  F.2d  450. 

908,  53  F.Supp.  209.  18.  U.S.— Franklin     Life     Insurance 

X7.  U.S. — Carbide  &  Carbon  Chemi-  Co.  v.  Johnson,  supra. 

cal  Corp.  V.  United  States  Indus-  19.  U.S. — Indemnity    Insurance    Co. 

trial  Chemicals,  140  F.2d  47.  of  North  America  v.    Kellas,  80 

Crosley  Corp.  v.  Westinghouse  F.Supp.  497. 
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hot  be  sufficient  in  another  and  the  length  of  time  allowed  to  a 
school  district  to  bring  about  an  equalization  of  educational 
facilities  which  might  be  reasonable  in  one  case  would  be  unreason- 
able in  the  other,  and  therefore  it  is  especially  an  appropriate  case 
for  the  exercise  of  a  large  discretion  on  the  part  of  the  trial  court.*® 

As  we  have  already  seen  in  this  section,  the  federal  court  is 
vested  with  a  large  measure  of  discretion  in  determining  vel  non 
the  question  of  exercise  of  jurisdiction  under  the  declaratory  judg- 
ment statute,  but  as  stated  above  it  should  be  remembered  at  all 
times  that  this  is  a  judicial  discretion,  controlled  and  guided  by 
legal  principles,  and  the  operative  area  of  such  discretion  is  marked 
by  practical  considerations,  affecting  the  inter-relations  of  the 
courts  of  the  country,  state  and  federal,  that  exercise  in  the  main, 
co-ordinate  and  concurrent  jurisdiction,  and  the  discretion  under 
discussion  should  always  be  exercised  with  the  purpose  in  view 
of  avoiding  clashes  of  jurisdiction  between  state  and  federal  courts. 
The  principles  under  consideration  guide  the  federal  courts  away 
from  the  assumption  of  jurisdiction  in  a  declaratory  action  where 
the  identical  issues  are  involved  in  a  pending  state  court  pro- 
ceeding.** 

§  394.    Discretion  as  to  Setting  of  Causes  and  Conduct  of  Trial 

The  Declaratory  Judgment  Statute  vests  the  trial  judge  with 
discretion  to  set  for  an  early  hearing  a  case  brought  thereunder; 
and  certainly  it  was  no  abuse  of  discretion  for  the  trial  court  to 
set  a  case,  brought  under  the  Declaratory  Judgment  Act,  which 
had  been  pending  eighteen  months  and  the  issues  had  been  made  up 
long  before  the  term  at  which  the  case  was  tried.** 

In  proceedings  for  declaratory  relief,  the  court  may  require  fur- 
ther pleadings  to  be  interposed  or  additional  proof  to  be  adduced 
by  either  party  if  deemed  necessary  to  a  final  and  correct  decision, 
and  if  the  parties  fail  to  comply  with  such  requirement  on  the 

20.  U.S.— Pitts  V.  Board  of  Trustees  See  Rules  of  Civil  Procedure 
of  DeWitt  Special  School  Dis-  for  District  Courts,  rule  57,  28 
trict  No.  1,  84  F.Supp.  975.  U.S.C.A.  following  section  723c, 

21.  U.S. — Franklins  Life  Insurance  providing  that  the  court  may  or- 
Co.  V.  Johnson,  157  F.2d  653.  der  a  speedy  hearing  and  advance 

22.  Ky. — Hal    v.    Eversole's    Adm'r,  the  cause  on  the  calendar. 
251  Ky.  296,  64  S.W.2d  891. 
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part  of  the  court,  the  action  may  be  dismissed,  or  such  requirement 
may  be  enforced,  by  contempt  or  other  appropriate  proceedings, 
if  in  the  opinion  of  the  court  the  ends  of  justice  will  thereby  be 
attained.**  Indeed,  the  court  could  require  such  further  pleadings 
and  proof,  beyond  any  question  of  doubt,  as  an  inherent  authority 
vested  in  all  courts  for  the  attainment  of  the  ends  of  justice,  and 
on  its  own  motion,  without  application.** 

The  court  in  its  discretion  in  the  conduct  of  the  trial  may  take 
jurisdiction  in  a  declaratory  judgment  action,  and  determine  the 
validity  and  construction  of  a  contract,  either  at  law  or  in  equity, 
even  in  those  cases  where  there  is  indisputably  an  existing  adequate 
remedy,  if  a  speedy  and  immediate  adjudication  is  essential  to  a 
full  protection  of  the  rights  and  interests  of  the  parties.**  How- 
ever, the  court  is  not  compelled  to  construe  a  contract  unless  it  is 
incidental  to  some  question  in  controversy.** 

§  395.    Discretion  of  Courts  as  to  Relief  Because  of  Existence  of 
Another  Remedy 

It  may  be  stated  as  a  general  rule  that  the  court,  in  the  exer- 
cise of  the  discretion  vested  in  it  in  declaratory  actions,  may  de- 
cline to  assume  jurisdiction,  or  to  make  an  adjudication  one  way 


23.  Ky.— Supreme  Tent  Knights  of 
Maccabees  of  the  World  v.  Du- 
priest,  235  Ky.  46,  29  S.W.2d  599. 

In  the  course  of  the  opinion  in 
the  last-cited  case,  the  court  said: 

"Courts  cannot  under  the  Act 
be  required  to  guess  at  the  color 
of  a  pig  in  a  poke.  A  court  can  re- 
quire such  further  pleading  or 
proof  as  is  necessary  to  a  final 
and  correct  decision  of  the  mat- 
ters involved.  In  this  case  the 
court  should  have  required  these 
parties  by  pleading  to  say  whe- 
ther or  not  the  by-laws  of  the 
appellant  were  attached  to  this 
benefit  certificate. 

"If  litigants  do  not  file  such 
pleading  and  offer  such  proof  as 
is  necessary  to  a  final  and  correct 
decision,   the  court  may  decline 


to  take  any  action  until  they  do, 
may  dismiss  the  case,  or  may 
propound  to  them  questions  and 
require  pleading  and  proof  there- 
on. If  an  issue  of  fact  triable  by 
a  jury  be  developed  by  the  plead- 
ing, such  may  be  submitted  to  a 
jury." 

24.  Mont — Backer  v.  Parker-Morelli- 
Barclay  Motor  Co.,  87  Mont.  595, 
289  P.  571. 

Besse  v.  McHenry,  89  Mont. 
520,  300  P.  199. 

Anderson,  An  Automobile  Ac- 
cident Suit,  §  338. 

25.  Ohio  —  Schaefer  v.  First  Nat. 
Bank,  134  Ohio  St.  511,  18  N.E. 
2d  263. 

26.  La.— Illinois  Cent.  R.  Co,  v.  St 
Louis  &  S.F.  R.  Co.,  124  La.  54, 
49  So.  976. 
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or  the  other,  where  there  is  another  remedy  readily  available  in 
which  the  rights  of  the  parties  may  be  adjudicated.*^ 


27.  U.S.— Aetna     Insurance     Co,    v. 
Busby,  87  F.Supp.  505. 

Waialua  Agriculture  Co.  v. 
Mancja,  178  F.2d  603,  reversing 
n  F.Supp.  480. 

California  Ass'n  of  Employer's 
V.  Building  &  Construction  Trades 
Council  of  Reno,  Nevada  &  Vi- 
cinity, 178  F.2d  175. 

American  Automobile  Ins.  Co. 
V.  Freundt,  CCA.Ill.,  103  F.2d 
613. 

Zenie  Bros.  v.  Miskend,  D.C. 
N.Y.,  10  F.Supp.  779. 

See  also.  Mutual  Life  Ins.  Co. 
of  New  York  v.  Brannen,  D.C. 
Iowa,  31  F.Supp.  123. 

Piedmont  Fire  Ins.  Co.  v. 
Aaron,  C.C.A.Va.,  138  F.2d  732, 
certiorari  denied  64  S.Ct.  789, 
321  U.S.  789,  88  L.Ed.  1079. 

State  Mut.  Life  Ins.  Co.  of 
Worcester,  Mass.  v.  Webster,  C. 
C.A.CaI.,  148  F.2d  315. 

Greer  v.  Scearce,  D.C. Mo.,  53 
F.  Supp.  807. 

Eng. — Clark  v.  Epsom  Rural  Dis- 
trict Council  (1929)  1  Ch.  287. 

Connell  v.  Dunne  and  Nugent, 
47  Ir.L.T.R.  136  (1913). 

Sullivan  v.  Orpen,  (1909)  1  Ir. 
R.46. 

Yool  V.  Ewing,  (1904)  1  Ir.R. 
434. 

In  re  Jameson's  Estate,  (1895) 
1  Ir.  R.  469. 

Faber  v.  Gosworth  Urban  Dis- 
trict Council,  88  L.T.R.N.S.  549, 
(Ch.  1903). 

Inspector  of  Awards  v.  Fabian, 
1923,  N.Z.  109. 

Mackay  v.  Campbell,  31  N.Z. 
1133  (1911). 

In  re  Toronto  General  Trusts 
Corporation  &  McConkey,  41 
Ont.L.R.  314  (1917). 


Conn.  —  Connecticut  Savings 
Bank  v.  First  Nat'l  Bank  &  Trust 
Co.,  133  Conn.  403,  51  A.2d  907. 
N.Y.— Cernek  v.  Swartz,  t1  N.Y. 
S.2d  744. 

Red  Robin  Stores  v.  Rose,  84 
N.Y.S.2d  685. 

Leary  v.  Leary,  253  App. 
Div.  790.  1  N.Y.S.2d  ZZZ,  appeal 
denied. 

Latham  v.  Hollands,  172  Misc. 
189,  14  N.Y.S.2d  812.  This  case 
holds  a  court  may  decline  to  as- 
sume jurisdiction  of  an  action 
for  declaratory  judgment  if  ex- 
isting forms  of  action  are  rea- 
sonably adequate.  Where  default 
occurred  in  payment  of  install- 
ments on  purchase  price  of  realty 
and  vendor  elected  to  terminate 
the  contract  and  ousted  the  pur- 
chaser from  possession  of  the 
premises,  it  was  held  that  the 
purchaser  could  maintain  an 
action  to  foreclose  a  vendee's 
lien,  or  an  action  in  equity  to  res- 
cind the  contract  and  recover 
moneys  paid  or  expended  under 
contract,  or  an  action  at  law  to 
recover  moneys  paid  or  expended 
on  the  property,  or  an  action  for 
damages  for  breach  of  contract, 
and  that  under  th(;se  circum- 
stances an  action  for  declaratory 
judgment  to  determine  validity  of 
contract  would  not  lie. 

Woollard  v.  Schaffer  Stores 
Co.,  272  N.Y.  304,  5  N.E.2d  829, 
109  A.L.R.  1262,  modifying  246 
App.  Div.  157,  247  App.  Div.  844, 
285  N.Y.S.  68,  motion  denied  272 
N.Y.  513,  4  N.E.2d  424,  amend- 
ment of  remittitur  denied,  273  N. 
Y.  527,  7  N.E.2d  676,  109  A.L.R. 
1262. 

Fidelity   &   Cas.    Co.   of   New 
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The  mere  statement  of  the  rule  in  the  foregoing  portion  of  this 
section  necessarily  connotes  that  where  there  exists  a  general 
controversy  requiring  a  judicial  determination,  the  court  is  not 
bound  to  refuse  to  exercise  its  power  under  its  discretionary 
jurisdiction  to  declare  rights  and  other  legal  relations  merely  be- 
cause there  is  another  remedy  available.  Indeed,  that  another 
remedy  may  exist  and  that  other  relief  may  be  available  to  the 
plaintiff  are  factors  to  be  considered  by  the  court,  however,  before 
declaratory  relief  may  be  denied  in  the  discretion  of  the  court  on 
the  ground  of  the  existence  of  other  remedies,  it  must  clearly 
appear  that  asserted  cumulative  remedies  are  not  only  available 
to  the  plaintiff,  but  they  are  speedy  and  adequate  and  as  well 
adapted,  adjusted,  and  suited  to  the  plaintiff's  needs  as  the  declara- 
tory action.**  In  other  words  the  court  is  under  no  compulsion 
to  dismiss  the  complaint  because  of  the  existence  of  another  rem- 
edy, since  the  retention  of  the  action  is  likewise  addressed  to  the 
court's  discretion.** 

A  federal  court  may  not  refuse  to  assume  jurisdiction  of  a  suit 
under  the  federal  declaratory  judgment  act  because  another  rem- 
edy is  available  or  because  another  suit  is  pending  if  the  contro- 
versy between  the  parties  will  not  necessarily  be  determined  there- 
in; yet  ordinarily,  it  would  be  uneconomical  as  well  as  vexatious 
for  a  federal  court  to  proceed  in  a  declaratory  judgment  suit  where 
another  suit  is  pending  in  the  state  court,  presenting  the  same  issues 
not  governed  by  federal  law  between  the  same  parties.'^ 


York  V.  Groth.  N.Y.Sup..  47  N. 
Y.S.2d  68. 

Ohio— Laub    v.    Wills,    72    Ohio 
App.  496,  53  N.E.2d  530. 

Schaefer  v.  first  Nat.  Bank, 
134  Ohio  St.  511,  18  N.E.2d  263. 
Pa. — Board  of  Trustees  of  Eas- 
tern State  Penitentiary  v.  Gordon, 
Secy,  of  Banking,  16  D.  &  C.  54 
(Pa.). 
28.  N.Y.— Frank  v.  Madison,  82  N.Y. 
S.2d  624. 

Nat'l.    Academy   of   Design   v. 
Jimenez,  81  N.Y.S.2d  644. 
S.C.— Southern  Ry.  Co.  v.  Order 


of  Ry.  Conductors  of  America, 
210  S.C.  121,  41  S.E.2d  774. 

29.  U.S. — Aetna     Insurance    Co.    v. 
Busby,  87  F.Supp.  505. 

N.Y. — Yonkers  Warehouse  Co.  v. 
Anthony  Cianciulli  Co.,  73  N.Y. 
S.2d  177. 

30.  U.S. — ^Aetna     Insurance    Co.    v. 
Busby,  87  F.Supp.  505. 

Indemnity  Insurance  Co.  of 
North  America  v.  Kellas,  80  F. 
Supp.  497. 

Greer  v.  Scearce,  D.CMo.,  53 
F.Supp.  807. 
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In  a  suit  for  declaratory  judgment  regarding  the  validity  of  state 
unemployment  compensation  law  exacting  from  employers  con- 
tributions to  state  unemployment  compensation  fund,  it  was  the 
federal  court's  duty  in  appropriate  exercise  of  its  discretion  to 
withhold  relief  without  consideration  of  the  merits,  where  it 
appeared  that  the  state  legislature  had  provided  that  on  payment 
of  the  challenged  tax  to  appropriate  state  officer,  the  employers 
might  maintain  a  suit  to  recover  it  back,  since  the  statute  afforded 
an  adequate  remedy  to  the  employer. 

The  enactment  of  a  statute  which  excludes  from  the  operation 
of  the  federal  declaratory  judgment  act  all  cases  involving  fed- 
eral taxes  does  not  deprive  the  federal  equity  courts  of  their  dis- 
cretionary authority  to  withhold  declaratory  relief  in  other  appro- 
priate cases.' ^ 

A  consideration  controlling  the  federal  district  court  in  the  ex- 
ercise of  its  discretion  in  a  declaratory  action  is  whether  the  pro- 
ceeding may  be  better  settled  in  a  state  court,  entailing  inquiry  into 
the  scope  of  the  proceeding  pending  there,  and  the  nature  of  the 
defenses  open  thereto.'* 

The  discretion  to  grant  a  declaratory  judgment  ought  not  to  be 
exercised  where  its  only  effect  would  be  to  decide  matters  which 
could  be  better  decided  in  the  criminal  courts  of  the  state  in  pend- 
ing actions  involving  identical  questions  as  to  which  a  declara- 
tion is  asked."  Particularly  may  the  court,  in  the  exercise  of 
the  discretion  vested  in  it,  decline  declaratory  relief  where  another 
action  is  already  pending  involving  the  same  issues.  This  rule 
is  applicable  where  the  same  issues  are  pending  before  a  board  or 
commission  having  jurisdiction.'* 


31.  U.S.— Great  Lakes  Dredge  & 
Dock  Co.  V.  Huffman,  La.,  63  S. 
Ct.  1070,  319  U.S.  293.  87  L.Ed. 
1407. 

32.  U.S.— Yellow  Cab  Transit  Co.  v. 
Overcash,  C.C.A.Mo.,  133  F.2d 
228. 

33.  U.S.— Spcncc  v.  Cole,  CC.A.N. 
C,  137  F.2d  71. 

34.  U.S.— Worthington  Pump  &  Ma- 
chinery Corp.  V.  Local  No.  259  of 


the  United  Electrical  Radio  &  Ma- 
chine Workers  of  America,  63  F. 
Supp.  411. 

Carbide  &.  Carbon  Chemical 
Corp.  V.  United  States  Industrial 
Chemicals,  140  F.2d  47. 

Indemnity  Insurance  Co.  v. 
Schriefer,  142  F.2d  851. 

Crosley  Corp.  v.  Westinghouse 
Electric  Manufacturing  Co.,  130 
F.2d  474. 
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In  a  case  involving  the  pendency  of  another  action  as  calling 
for  the  exercise  of  discretion,  the  respective  dates  of  filing  do  not 
necessarily  furnish  the  test  as  to  whether  or  not  a  federal  court 
should  take  jurisdiction  when  the  same  issues  are  involved  in 
a  pending  state  court  action.  The  question  is  rather  whether  the 
circumstances  at  the  time  of  the  determination  are  such  as  to  make 
further  prosecution  of  the  declaratory  action  useless.'" 

A  party  who  had  appealed  to  an  appellate  court  from  an  order  of 
a  board  or  commission  could  not  maintain  an  action  for  declaratory 
relief,  on  the  ground  that  he  would  be  unable  to  obtain  as  broad 
declaration  of  rights  on  such  an  appeal  as  might  be  obtained  in  a 


Md.  Casualty  Co.  v.  Boyle  Con- 
struction Co.,  123  F.2d  558. 

Aetna  Casualty  Co.  v.  Quarles, 
92  F.2d  321. 

Western  Electric  Co.  v.  Ham- 
mond, 135  F.2d  283. 

Brillhart  v.  Excess  Insurance 
Co.,  62  S.Ct.  1173,  316  U.S.  491. 
86  L.Ed.  1620. 

American  Automobile  Ins.  Co. 
V.  Freundt,  C.C.A.Ill.,  103  F.  2d 
613,  where  it  was  held  a  pending 
garnishment  proceeding  was  suf- 
ficient to  warrant  the  exercise  of 
the  discretion  to  refuse  to  assume 
jurisdiction  in  a  declaratory  ac- 
tion. 

U.  S.  Fidelity  &  Guaranty  Co. 
V.  Pierson,  D.CArk.,  21  F.Supp. 
678,  reversed  on  other  grounds  97 
F.2d  560. 

Interstate  Cotton  Oil  Refining 
Co.  V.  Refining,  Inc.,  D.C.Nev., 
22  F.Supp.  678. 

Western  Supplies  Co.  v.  Free- 
man, CCA.  Ohio,  109  F.2d  693. 

Staley  Elevator  Co.  v.  Otis  Ele- 
vator Co.,  D.CN.J.,  35  F.Supp. 
778. 

Prudential  Ins.  Co.  of  America 
v.  Bohlken,  D.CMo.,  40  F.Supp. 
494. 

Root  V.  York  Corp.,  D.C.Del., 
56  F.Supp.  288. 
Ga.— Shippen  v.  Folsom,  200  Ga. 


58,  35  S.E.2d  915. 

Ky. — Proctor     v.     Avondale 

Heights    Co.,   200    Ky.   447,   255 

S.W.  81. 

Mich. — Nims    v.     Grank    Trunk 

Western  Ry.  Co.,  326  Mich.  371, 

40  N.W.2d  188. 

Mo.— State  ex  rel  U.  S.  Fire  Ins. 

Co.  V.  Terte,  351  Mo.  1089,  176 

S.W.2d  25. 

N.Y.— Archer    v.    Ambraz,     190 

Misc.  87,  74  N.Y.S.2d  460. 

Philso  Estates  v.  Riordan,  240 
App.Div.  998,  268  N.Y.S.  265. 

Woollard  v.  SchafFcr  Stores  Co., 
272  N.Y.  304,  5  N.E.2d  829,  109 
A.L.R.  1262,  modifying  246  App. 
Div.  157,  285  N.Y.S.  68,  247  App. 
Div.  844,  motion  denied  272  N.Y. 
513,  4  N.E.2d  424,  amendment  of 
remittitur  denied,  273  N.Y.  527,  7 
N.E.2d  676,  109  A.L.R.  1262. 

Reimer  v.  Fullen,  174  Misc.  54, 
19  N.Y.S.2d  847. 

Freechas  Realty  Co.  v.  Hall, 
259  App.Div.  1022,  20  N.Y.S.2d 
588. 

Wyanoke  Realty  Co.  v.  Gruber, 
N.Y.Sup.,  53  N.Y.S.2d  217. 
Ohio — Price  v.  Dempsey,  36  N.E. 
2d  533. 
35.  in. — Chicago  Furniture  Forward- 
ing Co.  V.  Bowles,  CCA.Ill.,  161 
F.2d  411. 
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declaratory  proceeding,  where  the  issue  in  such  case  before  the  ap- 
pellate court  was  whether  the  board  or  commission  had  exceeded 
its  authority.'* 

Where  it  appears  that  the  existing  remedy  would  only  be  eifec- 
tive  to  partially  determine  the  rights  of  the  parties,  whereas  the 
declaratory  action  would  completely  settle  all  issues  the  court 
may,  in  its  discretion,  entertain  the  action.'"' 

A  declaratory  judgment  proceeding  which  involves  only  the  ex- 
tent of  coverage  of  a  policy  and  not  the  liability  of  the  insured 
to  persons  injured  in  an  accident  will  be  entertained  in  the  federal 
court,  and  the  insurance  company  is  entitled  to  have  the  extent  of 
coverage  of  its  policy  declared  in  such  a  proceeding,  the  other 
essentials  of  jurisdiction  being  present,  and  the  dismissal  of  such 
an  action  by  the  district  court  in  these  circumstances  constituted 
an  abuse  of  discretion.'* 

In  any  case,  the  court  likewise,  in  the  exercise  of  the  discretion 
vested  in  it,  may  wait  until  the  hearing  in  the  declaratory  action 
before  determining  whether  or  not  the  declaration  will  be  denied, 
on  the  ground  of  another  adequate  or  traditional  remedy."  And 
indeed,  it  has  been  held  that  a  demurrer  to  a  complaint  for  declara- 
tory judgment  based  on  the  ground  that  there  exists  another 
remedy,  wherein  full  relief  could  be  adjudicated,  can  only  prevail 
if  the  court  could  not,  in  the  exercise  of  a  proper  discretion,  permit 
the  maintenance  of  the  action.*^ 

The  discretion  in  such  cases  as  has  been  suggested  herein  is  not 
confined  to  an  exercise  thereof  against  taking  jurisdiction,  but 
may  likewise  be  exercised  in  favor  of  jurisdiction,  even  though 
there  is  another  adequate  remedy,  or  another  pending  action.  In 
other  words,  the  discretion  may  be  exercised  for  or  against  the 
assumption  of  jurisdiction  of  a  declaratory  action,  regardless  of 

36.  N.Y.— Rcimer    v.    Fuller,    supra.      39.  N.Y.— Nat'l.  Academy  of  Design 

37.  N.Y. — Yonkers  Warehouse  Co.  v.  v.  Jimenez,  supra. 

Anthony  Cianciulli,  supra.  40.  Conn. — Connecticut      Savings 

38.  U.S.— Maryland  Cas.  Co.  v.  Bank  v.  First  Nat'I.  Bank  &  Trust 
Faulkner,  C.CA.Ky.,  126  F.2d  Co.,  133  Conn.  403,  SI  A.2d  907. 
175. 
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the  pendency  of  another  action  involving  the  same  issues,  or  the 
existence  of  another  adequate  remedy.*^ 

It  should  be  noted  that  it  has  been  held  that  a  court  may  abuse 
its  discretion  in  taking  jurisdiction  of  a  declaratory  action,  where 
there  is  pending  between  the  same  parties  and  involving  the  same 
issues  another  action  wherein  relief  can  be  fully  administered.** 

The  Supreme  Court  of  the  United  States  has  observed  that  ordi- 
narily it  would  be  uneconomical,  as  well  as  vexatious,  for  a  federal 
court,  to  proceed  in  a  declaratory  judgment  suit,  where  another 


41.  U.S.— American  Fidelity  8i  Cas- 
ualty Co.  V.  Service  Oil  Co.,  164 
F.2d  478,  affirming  71  F.Supp.  932. 

California  Ass'n.  of  Employer's 
V.  Building  8i  Construction  Trades 
Council  of  Reno,  Nevada,  and 
Vicinity,  178  F.2d  175. 

Hawkeye  Casualty  Co.  v.  Rose, 
85  F.Supp.  361. 

Johnson  v.  Interstate  Transit 
Lines,  C.C.A.Utah,  163  F.2d  125, 
172  A.L.R.  1242. 

Waialua  Agriculture  Co.  v. 
Maneja,  178  F.2d  603,  reversing 
77  F.Supp.  480. 

U.  S.  Fidelity  &  Guaranty  Co. 
V.  Koch,  CCA.Pa.,  102  F.2d  288. 

Brillhart  v.  Excess  Ins.  Co.  of 
American,  Kan.,  62  S.Ct.  1173;  316 
U.S.  491,  86  L.Ed.  1620,  rehear- 
ing denied  63  S.Ct.  23,  317  U.S. 
704,  87  L.Ed.  562. 

Penn  Elec.  Switch  Co.  v.  U.  S. 
Gauge  Co..  C.C.A.I11.,  129  F.2d 
166,  certiorari  denied  63  S.Ct.  80, 
317  U.S.  675,  87  L.Ed.  541,  holding 
that  the  soundness  of  granting  a 
declaratory  judgment  in  a  patent 
suit  and  staying  a  pending  suit 
may  be  reviewed,  but  only  as  it 
presents  a  question  of  judicial 
discretion. 

Alfred  Hofmann,  Inc.  v.  Knit- 
ting Machines  Corporation,  D.C. 
Del.,  37  F.Supp.  578,  reversed, 
C.C.A..  123  F.2d  458,  holding  that 
where  more  effective  relief  may 


42. 


be  obtained  by  other  proceedings, 
and  consequently  a  declaratory 
judgment  would  not  serve  a  use- 
ful purpose,  the  courts  are  jus- 
tified, in  these  circumstances,  in 
refusing  the  same.  On  appeal  the 
Circuit  Court  of  Appeals  held 
however,  that  the  plaintiff  was 
entitled  to  declaratory  relief,  see 
123  F.2d  458. 

Ala. — ^Thompson  v.  Chilton  Coun- 
ty, 236  Ala.  142,  181  So.  701. 
CaL— Pacific  Electric  Ry.  Co.  v. 
Dewey,  95  Cal.App.2d  69,  212  P. 
2d  255. 

Wollenberg  v.  Tonningsen,  8 
Cal.App.2d  722,  48  P.2d  738. 
N.Y.— Greater  New  York  Tax- 
payers Mutual  Insurance  Ass'n.  v. 
Scott.  196  Misc.  419,  92  N.Y.S. 
2d  141. 

Sainer  v.  Affiliated  Dress 
Manufacturers,  168  Misc.  319, 
5  N.Y.S.2d  855. 

Va, — A  n  d  r  e  w  s  v.  Universal 
Moulded  Products  Corp.,  189  Va. 
527,  53  S.E.2d  837. 
Conn. — Connecticut  Savings  Bank 
V.  First  Nat'l.  Bank  8i  Trust  Co., 
133  Conn.  403,  51  A.2d  907. 
N.Y.— Colson  V.  Pelgram,  259 
N.Y.  370,  182  N.E.  19. 

Woollard  v.  Schaffer  Stores, 
272  N.Y.  304,  5  N.E.2d  829,  109 
A.L.R.  1262. 

Shure  v.  Kaplan,  67  N.Y.S.2d 
921. 
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suit  is  pending  in  a  state  court  presenting  the  same  issues  not 
governed  by  federal  law  between  the  same  parties.  Gratitious 
interference  with  the  orderly  and  comprehensive  disposition  of  a 
state  court  litigation  should  be  avoided.^' 

It  must  be  conceded  that  while  the  availability  of  the  remedy 
in  the  state  court  suits  does  not  defeat  the  jurisdiction  of  the 
federal  court,  but  it  does  have  a  bearing  upon  the  exercise  of 
discretion,  where  the  only  effect  of  granting  the  relief  for  which 
the  action  is  brought  would  be  to  drag  into  the  federal  court  the 
trials  of  causes  properly  pending  in  a  state  court  which  would  not, 
otherwise,  be  removable.^*  And  even  where  it  is  conceded  that 
the  federal  district  court  has  such  discretion  in  the  determination  of 
its  jurisdiction  in  actions  for  declaratory  relief  relative  to  liability 
under  insurance  policies,  the  discretion  is  judicial  and  must  be 
exercised  in  conformity  with  legal  principles,  and  in  the  exercise 
thereof,  federal  courts  should  not  impinge  upon  or  usurp  the 
jurisdiction  of  the  state  courts  in  instances  where  the  state  courts 
have  first  obtained  jurisdiction  of  the  parties  and  subject  matter.^' 

When  complicated  legal  questions  are  presented  by  police  power 
measures,  the  pendency  of  a  petty  criminal  proceeding  in  the  justice 
court  does  not  operate  to  deprive  the  district  court  of  any  discre- 
tionary power  whether  or  not  to  entertain  a  declaratory  judgment 
action,  if  in  the  sound  exercise  thereof  the  court  concludes  that 
such  legal  questions  can  not  be  settled  with  equal  facility  by  the 
justice  of  the  peace.  If  the  beleagured  businessman  stands  trial 
before  the  justice  and  is  acquitted,  the  law  has  not  been  adequately 
clarified  as  to  his  business  and,  of  course  he  has  nothing  from 
which  to  appeal  to  the  district  court.  His  remedy  is  still  by  de- 
claratory judgment  proceeding.  If  the  action  before  the  justice 
is  an  absolute  bs^r  to  such  relief  to  gain  a  decision  by  the  district 
court  he  should  plead  guilty  and  appeal,  but  in  these  circumstances 
he  would  be  confined  to  the  limited  pleadings  of  summary  pro- 
ceedings and  might  have  difficulty  in  broadening  the  issues  ade- 

43.  U.S.— Brillhart  v.  Excess  Insur-  44.  U.S.— Aetna     Insurance    Co.    v. 

ance    Co.    of   America,   62    S.Ct.  Busby,  87  F.Supp.  505. 

1173,  316  U.S.  491,  86  L.Ed.  1620.  4S.  Tex.— Hardware  Mutual  Casualty 

rehearing  denied  63  S.Ct.  23,  317  Co.  v.  Schantz,   C.C.A.Tex.,   178 

U.S.  704,  87  L.Ed.  562,  reversing  F.2d  779. 
121  F.2d  776. 

961 


Digitized  by 


Google 


§  395  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  7 

quately  to  solve  his  problem.  So,  the  only  logical  course  to  pursue 
is  to  permit,  in  the  discretion  of  the  court,  the  maintenance  of  a 
declaratory  proceeding,  despite  the  fact  of  the  pendency  of  the 
petty  criminal  prosecution  before  the  justice  of  the  peace.** 

It  has  been  held,  however,  that  in  the  exercise  of  the  court's 
discretion,  a  judgment  creditor  was  not  entitled  to  declaratory  re- 
lief by  reason  of  the  existence  of  a  general  money  judgment  lien, 
in  that  he  had  a  speedy  and  adequate  remedy  for  satisfaction  of 
judgment  by  execution.*^  Also,  it  has  been  held  that  where  a 
municipality  seeks  declaratory  relief  as  to  the  construction  of  an 
ordinance  passed  by  its  ordinance  enacting  body,  such  relief  will 
be  denied,  in  the  exercise  of  the  court's  discretion,  by  reason  of  the 
fact  that  such  municipal  corporation  could  readily  remedy  the  situa- 
tion by  the  enactment  of  a  new  ordinance  in  accordance  with  its 
own  interpretation.** 

But  it  would  seem  to  be  that  the  correct  and  more  enlightened 
view  is  that  a  declaratory  action  should  be  entertained  notwith- 
standing the  insistence  that  ejectment,  trespass,  or  some  equitable 
proceeding  ought  to  have  been  invoked,  since  none  of  these  pro- 
ceedings is  any  more  appropriate  than  the  declaratory  action.  The 
elasticity  of  the  declaratory  remedy  would  seem  to  commend  it  to 
the  courts  and  litigants  generally,  where  unhampered  justice  may 
be  readily  rendered,  and  where  the  proceedings  may  be  conducted 
disenthralled  from  all  hampering  technicalities  and  cumbersome 
forms;  where  the  courts  may  readily  clear  away  all  impediments 
and  deal  out  justice  with  a  free  hand. 

The  courts  should  be  slow  to  exercise  discretion  in  denying  re- 
lief on  the  ground  of  the  existence  of  another  remedy.  The 
Declaratory  Judgment  Act  is  an  instrumentality  for  the  ready  ad- 


46.  Iowa — Ostrandcr  v.  Linn,  237  since  there  is  nothing  in  the  law 
Iowa  694,  22  N.W.2d  223.  to    prevent    a    judgment    holder 

47.  Cal. — Stenzel  v.  Kronick,  102  Cal.  from  suing  thereon  immediately 
App.  507,  283  P.  93.  It  would  after  obtaining  it,  in  the  absence 
seem,    however,    the   decision    in  of  a  statute. 

the  last-cited  case  would  of  nee-      48.  Eng. — Bourgon   v.   Township   of 

essity  be  grounded  upon  the  dis-  Cumberland,     22     Ont.L.R.     256 

cretionary    power   of    the   court,  (1910). 
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ministration  of  justice  and  should  be  encouraged  instead  of  thwart- 
ed.^* 

In  a  proper  case,  the  court  may,  in  a  declaratory  action,  stay 
proceedings  in  a  pending  action,  or  the  pending  action  where  it  is 
feasible,  may  be  consolidated  with  a  declaratory  action  and  the 
issues  settled  in  one  proceeding. "^ 

§  396.    Discretion  as  to  Stay 

Where  an  insurance  company  brought  an  action  for  a  declara- 
tion of  rights  under  a  fire  policy,  and  about  two  weeks  later  the 
insured  brought  an  action  on  the  policy  in  another  county,  and 
the  only  fact  issues  on  the  merits  in  the  declaratory  action  were 
whether  the  insured  property  had  been  sold,  and  whether  the  in- 
surance company  was  guilty  of  vexatious  delay  in  refusing  to  pay 
the  loss,  the  trial  judge  before  whom  the  declaratory  action  was 
pending  had  discretionary  power  to  stay  such  an  action  to  wait 
the  determination  of  the  action  on  the  policy,  and  could  well  pred- 
icate its  ruling  upon  the  ground  of  the  insurance  company's  bad 
faith. 

Undoubtedly,  the  rule  is,  the  trial  courts  are  authorized  in  a 
proper  case  to  stay  proceedings  on  the  ground  that  another  ac- 
tion is  pending,  but  whether  in  a  particular  case  such  stay  should  be 
granted  is  discretionary,  and  ordinarily  the  proceedings  will  not 
be  stayed  on  account  of  the  pendency  of  a  subsequently  commenced 
action,  but  may  properly  be  stayed  where  the  second  action  will 
dispose  of  the  entire  controversy  between  the  parties  and  the  first 
will  not. 

A  judicial  discretion  to  stay  relief  in  an  action  for  declaratory 
judgment  because  of  the  pendency  of  another  action  may  take 
cognizance  of  the  subsequent,  as  well  as  a  prior  executory  action 
between  the  same  parties  on  the  same  issues,  where  the  latter  were 
naturally  in  contemplation  when  the  declaratory  action  was  brought 
and  were  actually  pending  before  it  was  heard,  and  that  the  dis- 
cretion may  consider  public  policy  and  interest,  efficiency,  con- 

49.  Pa. — OrndofF  v.  Consumers'  Fuel  Anthony  Cianciulli  Co.,  73  N.Y. 
Co.,  308  Pa.  165,  162  A.  431.  S.2d  177. 

50.  N.Y. — Yonkers  Warehouse  Co.  v. 
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venience,  economy  and  good  faith  of  the  party  bringing  the  de- 
claratory action."^ 

§  397.    Discretionary  Powers  as  to  Parties 

Courts,  and  particularly  those  administering  equity,  have  rea- 
sonable discretion  as  to  persons  to  be  made  parties;  and  where  it 
appears  that  a  disposition  of  the  case  in  a  declaratory  action  may 
be  made  without  prejudice  to  absent  parties,  the  court  may  proceed 
without  ordering  them  in."*  On  the  other  hand,  courts  cannot 
determine  questions  in  regard  to  the  rights  of  parties  before  them 
where  there  exists  such  defect  as  to  parties  as  will  render  the 
decisions  unenforceable."'  The  declaratory  action  is  especially 
designed  to  terminate  controversies  so  far  as  it  relates  to  parties 
and  facts  giving  rise  thereto,  and  the  courts  should,  under  most 
circumstances,  in  the  exercise  of  discretion,  dismiss  an  action  for 
a  declaration  of  rights  without  prejudice  when  all  of  the  parties 
whose  rights  would  be  adjudicated  by  such  declaration,  had  they 
been  parties,  have  not  been  impleaded."* 


51.  Mo.— State  ex  rel  U.  S.  Fire  Ins. 
Co.  V.  Tcrtc,  .351  Mo.  1089,  176 
S.W.2d  25. 

52.  Eng. — Zinc    Corporation    (Limit- 
ed)    &     Romaine    v.     Skipwith, 
(1914)  31  T.L.R.  107  (C.A.). 
Tenn. — Powers    v.    Vinsant,    165 
Tenn.  390,  54  S.W.2d  938. 

53.  U.S.— McDermott  v.  Bryer,  C. 
CA.Mass.,  62  F.2d  297. 

54.  U.S.— Rcdlands  Foothill  Groves 
V.  Jacobs,  D.C.Cal.,  30  F.Supp. 
995,  where  it  is  sought  to  con- 
trol or  question  the  acts  of  an 
official,  he  is  an  indispensable 
party,  and  the  making  of  hit 
subalterns  parties  does  not  satis- 
fy the  requirement  that  such 
official  be  made  a  party.  See  also, 
Warner  Valley  Stock  Co.  v. 
Smith,  17  S.Ct.  225,  165  U.S.  28, 
41  L.Ed.  621. 

Langlie    v.    United    Fireman's 
Ins.  Co.,  D.CWash.,  40  F.Supp. 
24. 
Neb.— Updike    Inv.    Co.   v.    Em- 


ployers* Liability  Assur.  Corpora- 
tion, Ltd.  of  London,  England, 
128  Neb.  295.  258  N.W.  470.  In 
the  last-cited  case  it  was  said :  "A 
declaratory  judgment,  however, 
is  designed  to  terminate  the 
controversy  so  far  as  it  relates 
to  the  parties  and  facts  that 
gave  rise  thereto,  and  the  court 
should,  under  most  circum- 
stances, dismiss  an  action  for  a 
declaration  of  rights  without 
prejudice  to  either  party,  when- 
ever all  parties,  whose  claims 
gave  rise  to  the  controversy  and 
whose  rights  upon  such  claims 
would  be  adjudicated  by  the 
declaration,  had  they  been  par- 
ties, have  not  been  impleaded. 
Actions  for  a  declaration  of 
rights  will  better  serve  the 
needs  of  the  public,  and  the 
court  far  less  often  finds  that  its 
declaration  did  not  end  a  con- 
troversy, if  this  rule  is  fol- 
lowed." 
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In  an  action  by  a  wife  seeking  to  determine  defendant's  legal 
right  to  use  the  name  of  plaintiff's  husband,  wherein  it  was  alleged 
in  the  plaintiff's  pleading  that  the  plaintiff  was  living  apart  from 
her  husband,  and  that  their  marriage  had  never  been  legally  dis- 
solved, that  the  defendant  was  associating  with  and  bearing  the 
surname  of  the  plaintiff's  husband,  and  that  the  defendant  had 
never  taken  the  legal  steps  necessary  to  change  her  name  to  that 
which  she  was  using  and  bearing ;  and  the  husband  was  not  made 
a  party  to  such  proceeding,  the  court,  in  the  exercise  of  its  discre- 
tionary power,  may  refuse  to  assume  jurisdiction."' 

If  unnecessary  parties  in  an  action  are  brought  into  court,  the 
court  may,  in  such  circumstances,  within  the  exercise  of  sound 
judicial  discretion,  grant  a  declaratory  judgment  notwithstanding 
their  presence  therein.'*  So,  where  an  honest  effort  is  made  to 
bring  in  all  persons  affected  by  a  sought  declaration  of  rights,  but 
this  cannot  be  accomplished,  the  court  may,  in  its  discretion,  grant 
declaratory  relief  notwithstanding  the  absence  of  such  persons  as 
parties;  but  at  the  same  time  making  sure  not  to  adjudicate  the 
rights  of  absent  persons.""' 

It  is  not  error  of  the  trial  court  to  try  the  case  as  to  the  parties 
before  it  in  the  exercise  of  sound  discretion.  If  there  are  absent 
parties  who  have  some  interest  in  the  subject  matter,  their  rights 
will  not  be  permitted  to  be  prejudiced  by  the  granting  of  a  declara- 
tion as  to  the  parties  before  the  court,  since  such  absent  parties 
were  not  present  in  the  litigation  and  could  not,  in  any  case,  be 
bound  by  a  judgment  rendered  therein.'* 

Where  merely  a  personal  judgment  was  sought  in  a  declaratory 
action,  a  refusal  to  bring  in  other  proper  parties,  who  could  not  be 
served  in  the  county  of  the  forum,  is  not  an  abuse  of  the  judicial 
discretion  reposed  in  the  courts  with  respect  to  parties  in  declara- 
tory actions."  On  a  showing,  in  an  action  for  declaratory  relief, 
that  no  judgment  could  be  had  against  a  named  person  as  a  de- 


55.  Pa.— Lockwood  v.  Lockwood,  98  446,  41  York  89  (Pa.). 
Pa.Super.  426.  58.  Tex.— Crawford  v.  Thomas,  Tex. 

56.  Pa.— Hoffman    v.     McAbec,     41  Civ.App.,  229  S.W.2d  80. 
Montg.  164  (Pa.).  59.  Wye— Holly  Sugar  Corporation 

57.  Pa.— Hite    V.    Clark    &    Snover  v.  Fritzler,  42  Wyo.  446.  296  P. 
Co.,  27  Lack.Jur.  225,  9  D.  &  C.  206. 
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fendant,  the  court  should,  in  its  discretion,  not  require  that  such 
person  be  forced  into  the  litigation.*^  In  an  action  to  obtain  a 
decision  whether  a  person  not  in  esse  would  be  entitled,  under  cer- 
tain circumstances,  which  might  never  arise,  to  share  in  the  prop- 
erty involved,  the  court  may  in  its  discretion,  decline  such  matter ; 
since  it  appeared  to  the  court  that,  in  all  probability,  it  would  be 
injurious  to  the  parties  before  the  court  to  have  the  declaration 
made;  and  especially  will  the  court  decline  to  take  jurisdiction 
until  the  events  happen  which  would  give  rise  to  the  necessity  for 
a  declaration  of  the  rights  of  such  party  not  in  esse.*^ 

Where  a  husband  obtained  a  Mexican  divorce  after  the  entry 
of  a  New  York  judgment  of  separation  in  favor  of  the  wife,  the 
court  properly  exercised  its  discretion  in  granting  a  judgment 
declaring  the  Mexican  divorce  void  and  decreeing  that  the  wife 
was  at  all  times  since  the  date  of  her  marriage,  the  lawful  wife 
of  the  husband.** 

Where  the  wife  of  the  insured,  as  beneficiary  and  assignee  of 
the  insured  under  life  policies,  executed  an  instrument  providing 
that  the  income  from  the  policy  proceeds  be  paid  to  the  wife  for 
her  life,  and  at  her  death  to  her  son  with  a  power  to  consume  the 
principal,  and  at  his  death  the  balance  if  any  to  his  issue,  and  if 
no  issue,  then  to  the  son's  sister  with  the  same  privileges,  the  un- 
born children  of  the  son  and  daughter  had  no  vested  interest  in 
the  policies,  and  the  exception  to  the  rule  of  "indispensable  par- 
ties" permitted  a  suit  brought  by  the  insured,  wife,  son  and  daugh- 
ter against  the  insurance  company  for  a  declaratory  relief  as  to 
the  loan  rights  under  the  policies  to  proceed  without  the  presence, 
as  parties,  of  the  unborn  children.*' 

Where  there  were  two  actions  pending  at  the  same  time  involving 
copyright,  and  literary  property  rights,  one  in  New  York  brought 
by  the  original  author,  and  the  other  in  California  by  an  alleged 
assignee  of  such  rights  in  the  controverted  literary  production,  and 

60.  N.J. — Tanner   v.   Boynton   Lum-  Sondheim    v.     Sondheim,    268 
bcr  Co.,  98  NJ.Eq.  85,  129  A.  617.  App.Div.  379,  51  N.Y.S.2d  167, 

61.  Eng.-Bright  v.   Tyndall,  4   Ch.  ^^'  U.S.-State     Mut.     Life     Assur. 
D   189  (1876)  ^^'       Worcester,  Mass.  v.  Web- 
ster,   CCA.Cal.,    148    F.2d    315. 

62.  N.Y.— Pantelides    v.     Pantelides,  amending  on  other  grounds,  D.C., 
54  N.Y.S.2d  841.  50  F.Supp.  11. 
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by  an  amendment  in  the  California  action,  the  author  was  joined 
as  a  defendant  in  the  California  action,  which  amendment  was  made 
after  the  author  had  filed  his  New  York  action,  but  it  appeared  that 
the  whole  controversy  could  be  the  better  determined  in  the  Cali- 
fornia case,  in  which,  after  the  above  mentioned  amendment,  all 
interested  persons  were  joined  as  parties,  under  these  circumstances 
the  court  did  not  abuse  its  discretion  in  dismissing  the  New  York 
case,  and  leaving  the  whole  controversy  to  be  settled  by  the  court  in 
the  California  case.** 

§  398.    Exercise  of  Discretion  with  Respect  to  Convenience  of 
Litigants 

It  may  be  stated  as  a  general  rule  of  law  that  the  court  has  power 
to  exercise  a  discretion  in  the  interest  of  the  convenience  of  liti- 
grants.*'  So,  in  determining  whether  or  not  the  courts  should 
entertain  declaratory  proceedings,  consideration  should  be  given 
to  the  burden  put  upon  litigants  living  at  a  considerable  distance, 
who  may  be  forced  to  come  into  court  to  defend  such  proceed- 
ings.«« 

§  399.    Discretion  as  to  Extent  of  Relief 

The  declaratory  judgment  act  provides  for  the  granting  only 
of  such  relief  as  the  court  thinks,  in  the  proper  exercise  of  its  dis- 
cretion, should  be  awarded.*^ 

It  is  proper  for  the  court  to  exercise  its  discretion  to  allow  the 
remedy  of  declaratory  judgment  in  order  to  secure  an  expeditious 
determination  of  the  questions  presented.** 

64.  U.S. — Hammett  v.  Warner  Bros.  consideration   to  the  burden  put 

Pictures,    176   F.2d    145,   affirmed  on     litigants     living     at     distant 

84  F.Supp.  28.  points,    who    may    be    forced    to 

W.  64  C.J.  65.  come  here  to  defend  in  declara- 

Mo. — State  ex  rel  U.  S.  Fire  Ins.  tory  proceedings  growing  out  of 

Co.  V.  Terte,  351   Mo.   1089,   176  litigation    pending    but    not    yet 

S.W.2d  25.  completed   in   the   courts   of   the 

66.  U.S. — Ohio  Casualty  Ins.   Co.  v.  litigants'  home  counties." 

Richards,    D.C.Ore.,    27    F.Supp.      67.  N.Y.— Rubinstein       v.       Jamaica 

18,  wherein   it   was   said:    "In  a  Nat.   Bank   of   New   York,    N.Y. 

State     of     relatively    vast     area.  Sup.,  40  N.Y.S.2d  23,  affirmed  266 

like  Oregon,  where  the  sessions  App.Div.  977,  44  N.Y.S.2d  950. 
of    Federal    Court    are    held    at      68.  N.Y.— 431  Fifth  Avenue  Corp.  v. 

great    distances    from    much    of  City    of    New    York,    184    Misc. 

the  State,  the  court  should  give  1001,  55  N.Y.S.2d  203. 
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Where  the  trial  court  refused  to  pass  upon  two  questions  pre- 
sented to  it,  namely :  to  advise  a  widow  as  to  what  interest  she  had 
in  the  personal  property  in  her  husband's  estate  by  virtue  of  a  will 
left  by  him,  and  in  what  manner  the  estate  should  be  managed 
after  her  final  settlement  as  executrix,  such  were  matters  addressed 
to  the  trial  court's  discretion  as  to  the  extent  of  the  relief  that 
might  be  granted  under  declaratory  judgment,  and  it  was  a  proper 
exercise  of  the  court's  discretion  to  reserve  decision  on  these  mat- 
ters until  such  time  as  the  executrix  might  be  ready  to  make  her 
final  settlement,  as  it  did  not  appear  that  the  plaintiff  in  the  de- 
claratory action  could  in  any  manner  be  prejudiced  by  the  short 
delay  necessary  under  the  court's  decision.** 

Where  it  appears  that  declaratory  relief  is  all  that  could  be  af- 
forded in  a  case,  such  relief  without  executory  relief  is  an  extra- 
ordinary remedy  to  which  the  discretionary  powers  of  a  court  of 
equity  could  be  applied7^ 

§  400.    Discretion  as  to  Justiciable  Controversy 

The  declaratory  judgment  statute  permits  the  exercise  of  judicial 
discretion  in  determining  the  existence  of  an  actual  or  justiciable 
controversy.  Such  discretion,  however,  does  not  extend  to  the 
refusal  to  adjudicate  a  controversy  concerning  the  interpretation 
of  a  state  tax  statute  brought  in  good  faith  by  a  state  official  in  the 
public  interest7^ 

§  401.    Issues 

It  may  be  stated  as  a  general  principle  of  procedure  that  issues 
must  be  formulated  or  joined  in  an  ordinary  action  at  law  or  suit 
in  equity  in  order  for  a  judgment  to  be  given  and  this  rule  governs, 
in  trial  of  declaratory  actions  or  suits,  and  the  power  of  the  court 
to  grant  relief  in  such  proceedings  is  dependent  upon  and  circum- 
scribed by  the  pleadings  formulating  the  issues  therein."^*  An 
issue  not  made  by  the  pleading  will  not,  of  course,  be  the  subject 
of  an  adjudication  by  the  courf* 


69.  Ky.— Miller's    Executrix   v.    Mil-      71.  Mich.— Nims    v.     Grand     Trunk 
Icr,  310  Ky.  721,  221  S.W.2d  654.  Western  Ry.  Co.,  326  Mich.  371, 

70.  Mo.— S.  S.  Kresge  Co.  v.  Shank- 
man,  Mo.App. ,  212  S.W. 

2d  794. 
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In  accordance  with  the  holding  in  respect  to  pleadings  in  tradi- 
tional actions  at  law  and  suits  in  equity,  it  is  necessary  to  have  an 
allegation  of  fact  made  by  one  party  and  denied  by  the  other,  and 
in  the  absence  thereof  no  issue  is  formed,  and  upon  a  motion  to 
dismiss  or  a  demurrer  which  admits  all  facts  alleged  in  the  com- 
plaint and  inferences  that  may  be  fairly  drawn  from  such  allega- 
tions of  fact,  a  mere  conclusion  charged  in  a  pleading,  cannot  be 
made  the  basis  to  form  an  issue  or  treated  as  admitted  upon  such 
demurrer  or  motion.''^  This  rule  has  been  applied  as  to  whether 
or  not  an  insurance  policy  covered  an  employee  of  a  sub-contractor, 
and  it  was  held  that  the  matter  was  not  put  in  issue  by  the  plead- 
ing and  therefore,  it  would  not  be  passed  uponJ* 

Differently  stated,  in  a  declaratory  action,  as  in  suits  and  actions 
generally,  there  is  no  right  to  an  adjudication  regarding  matters 
about  which  there  is  no  issue  or  contention."^* 

It  takes  more  than  a  prayer  for  a  declaratory  judgment;  there 
must  be  appropriate  issues  formulated  presenting  to  the  court  a 


72.  U.S.— Barker  Painting  Co.  v.  Lo- 
cal No.  734,  Brotherhood  of 
Painters,  Decorators,  and  Paper- 
hangers  of  America,  12  F.2d 
945,  affirmed  C.C.A.,  34  F.2d  3, 
certiorari  granted  50  S.Ct.  88, 
280  U.S.  550,  74  L.Ed.  608,  af- 
firmed 50  S.Ct.  356,  281  U.S. 
462,  74  L.Ed.  967. 
CaL— Hayden  Plan  Co.  v.  Fried- 
lander,  97  CaLApp.  12,  275  P.  253. 
Haw. — In  re  Chinese  American 
Bank,  36  Hawaii  571. 
Idaho^Smallwood  v.  Jeter,  42 
Idaho  169,  244  P.  149. 
Mich. — Village  of  Grosse  Pointe 
Shores  v.  Ayres,  254  Mich.  58, 
235  N.W.  829. 

Mont. — Carey  v.  McFatridge,  142 
P.2d  229. 

Nat'l.  Surety  Corp.  v.  Kruse, 
121  Mont.  202,  192  P.2d  317. 
N.H. — Conway  v.  New  Hamp- 
shire Water  Resources  Board,  89 
N.H.  346,  199  A.  83. 
N.Y.— Baddour  v.  City  of  Long 
Beach,  279  N.Y.  167,  18  N.E.2d 
18,   affirming   251   App.Div.  834, 


73. 


74. 


75. 


76. 


297  N.Y.S.  796,  reargument  de- 
nied 279  N.Y.  794,  19  N.E.2d  90. 
Pa, — Wagner  v.  Somerset  Coun- 
ty, 96  Pa.Super.  434. 
Wis.— State  v.  Circuit  Court  of 
Milwaukee  County,  189  Wis.  265, 
207  N.W.  252. 

U.S. — Lumbermen's  Mutual  Cas- 
ualty Co.  of  New  York  v.  Stukes, 
72  F.Supp.  463. 

N.Y.— Red  Robin  Stores  v.  Rose, 
84  N.Y.S.2d  685. 

Pa, — Wagner  v.  Somerset  County, 
96  Pa.Super.  434. 
U.S. — Lumbermen's  Mutual  Cas- 
ualty Co.  of  New  York  v.  Stukes, 
supra. 

Ariz. — Long  V.  Town  of  Thatch- 
er, 153  P.2d  153. 

Fla.— Ake  v.  Chancey,  152  Fla. 
677,  13  So.2d  6,  holding  that  a 
declaratory  decree  must  be  pre- 
dicated upon  a  claim  supported 
by  a  rem. 

N.H. — Merchants  Mut.  Casualty 
Co.  V.  Kennett,  90  N.H.  253,  7  A. 
2d  249. 
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matter  or  issue  upon  which  it  may  appositely  mold  a  decree  or 
pronounce  and  caused  to  be  entered  a  judgment7^ 

In  a  declaratory  action  involving  the  question  of  quieting  title 
to  property,  the  rights  of  each  defendant  are  in  issue  and  were 
properly  raised  by  the  pleadings  not  only  as  against  the  plaintiff 
but  against  each  other  and  all  co-defendants7* 

Where  it  appears  that  the  interest  of  those  who  may  eventually 
take  under  a  reverter  clause  in  a  trust  instrument  is  remote  and 
of  infinitesimal  value  and  it  is  sought  to  have  such  rights  held  as 
violative  of  the  rule  against  perpetuities  such  rights  will  not  be 
adjudicated,  since  the  same  are  immaterial,  in  an  action  by  the 
trustee  requesting  a  construction  of  the  trust  instrument  and 
declaration  as  to  the  rights  and  obligations  of  the  trustee  there- 
under7* 

The  court  is  not  required  to  decide  questions  in  a  declaratory 
judgment  action  that  have  not  arisen,  and  the  mere  joining  of  all 
parties  to  the  action  in  a  request  that  the  court  decide  such  ques- 
tion does  not  change  the  rule.*®  Where  the  question  in  issue  is  as 
to  whether  or  not  a  deed  is  in  fact  a  mortgage,  and  the  court  has 
made  such  declaration  thereon,  it  is  not  required  to  do  more,  and 
indeed,  could  not  do  more,  in  a  declaratory  judgment  or  other  ac- 
tion.*' In  an  action  to  construe  a  contract,  the  question  as  to 
whether  there  was  a  breach  of  the  contract  is  beyond  the  issues 
therein,  and  may  not  be  decided.** 

Where  a  power  company  under  a  contract  was  subject  to  liqui- 
dated damages  for  interruption  of  delivery  of  electricity  to  a  city 
and  a  cause  for  a  declaratory  judgment  of  the  parties'  rights  un- 

77.  CaL— Robinson  v.  Puis.  164  P.2d      80.  Colo.— Mulcahy    v.    Johnson,    80 
332.  reversed  on  other  grounds  28  Colo.  499,  252  P.  816. 

Cal.2d  664,  171  P.2d  430.  81.  Cal.— Greene  v.  Riordan,  97  Cal. 

78.  CaL— City  of  Pasadena  v.  City  of  App.  462,  276  P.  141. 

Alhambra,  Cal.App.2d  ,  N.H.— Merchants    Mut.    Casualty 

180  P.2d  699.   See  also,  33  Cal.2d  Co.  v.   Kennctt,  90  N.H.  253,  7 

908,   170   P.2d  499,  207   P.2d   17,  A.2d  249. 

70  S.Ct.  671,  339  U.S.  937,  94  L.  82.  CaL— Lowy  v.   McKeon  Drilling 

Ed.    937,    207    P.2d    46,    33    Cal.  Co.,    125    Cal.App.   367,    13    P.2d 

2d  956.  783.    See  also,  semble,  Naugle  v. 

79.  N.C.— Moses  H.  Cone  Memorial  Baumann,  96  N.J.Eq.  183,  125  A. 
Hospital  V.  Cone,  231   N.C.  292,  489. 

56  S.E.2d  709. 
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der  such  contract  was  submitted  to  the  court  on  an  amended  bill 
and  amended  answer,  the  issues  were  restricted,  and  a  paragraph 
of  the  answer  relating  to  the  stability  of  collections  by  the  city 
from  a  sale  of  supplied  electricity  and  budgeting  of  the  collec- 
tions was  irrelevant,  and  striking  out  such  a  paragraph  was  not 
error. 

However,  the  contract  was  properly  before  the  court  when  the 
final  decree  was  entered,  notwithstanding  no  evidence  was  offered 
to  support  the  issues.** 

However,  in  an  action  for  declaratory  relief  with  respect  to  the 
rights  of  the  parties  under  a  contract  granting  to  a  motion  picture 
company  a  license  to  manufacture  and  use  a  film  developing  and 
processing  machine  for  its  own  purposes,  allegations  of  the  com- 
plaint of  the  execution  of  the  contract  and  construction  of  the 
machine,  and  that  the  motion  picture  company  had  developed  and 
printed  films,  using  such  process  and  machine  for  hire  for  other 
parties,  with  prayer  for  an  adjudication  of  rights  and  obligations 
of  the  parties,  under  the  facts  set  out,  sufficiently  presented  a  ques- 
tion of  a  breach  of  contract  and  required  an  adjudication  thereof 
at  the  hands  of  the  court.** 

Where  the  real  question  in  controversy  is  not  tendered  to  the 
court  for  determination  but  another  is  attempted  to  be  presented, 
upon  which  a  decision  is  sought,  this  cannot  be  accomplished  even 
though  all  of  the  parties  to  the  action  seek  such  adjudication.** 

Where  it  is  sought  to  invalidate  a  statute  in  a  declaratory  judg- 
ment action,  only  the  question  necessarily  involved  in  the  particular 


W.  Fla. — Florida  Power  Corp.  v.  City 
of  Tallahassee,  154  Fla.  638,  18  So. 
2d  671. 

84.  U.S.— Metro  -  Goldwyn  -  Mayer 
Corporation  v.  Fear,  C.C.A.Cal., 
104  F.2d  892. 

85.  U.S.— National  Pigments  & 
Chemical  Co.  v.  C.  K.  Williams 
&  Co.,  C.C.A.MO.,  94  F.2d  792. 
CiL— Hayden  Plan  Co.  v.  Fried- 
lander,  97  CalApp.  12,  275  P.  253. 
Idaho — State  ex  rcl  Dicfendorf  v. 
Idaho  Egg  Producers,  59  Idaho 
38,  80  P.2d  28.    In  the  course  of 


the  opinion  the  court  said,  "The 
question  propounded  to  the  court 
by  the  complaint  was  not  in  con- 
troversy between  the  parties.  The 
real  controversy,  as  heretofore 
pointed  out,  is  as  to  whether  the 
transactions  between  appellant 
and  its  members  constituted  sales 
of  tangible,  personal  property 
within  the  meaning  of  the  sales 
tax  law.  That  issue  was  not  tend- 
ered by  the  complaint." 
Wit.- State  v.  Adelmcycr,  221 
Wis.  246,  265  N.W.  838. 
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case  will  be  decided.  But  in  a  case  as  to  whether  or  not  a  statute 
had  been  repealed  by  subsequent  enactment,  the  better  practice,  it 
has  been  held,  is  to  enter  a  decree  as  a  declaration  defining  the  rights 
of  the  parties  under  the  issues  made  up,  even  though  adverse  to 
the  contention  of  the  bill  or  complaint,  rather  than  enter  a  decree 
dismissing  the  complaint.** 

There  is  no  doubt  but  what  the  formulation  of  the  issues  may- 
govern  and  control  the  nature  and  character  of  the  judgment  en- 
tered. So,  in  a  case  where  an  insurance  company  sought  a  declara- 
tion of  non-liability  upon  the  charge  that  the  insured  had  failed 
to  cooperate,  as  required  by  the  policy,  and  the  court  found  that 
the  insured  had  complied  with  such  provision  of  the  policy,  the 
judgment  should  have  been  one  of  a  declaration  of  rights,  instead 
of  a  mere  dismissal  of  the  complaint.*^ 

Declaratory  judgment  actions  cannot  be  invoked  merely  to  try 
disputes  involved  in  another  action,  for  such  contentions  may  legally 
be  made,  an  issue  in  the  pending  action.**  And  it  follows,  as  a 
matter  of  course,  since  the  declaratory  action  can  not  be  invoked 
merely  to  try  disputes  involved  in  another  action,  the  proceedings 
in  the  pending  action  will  not  be  stayed  to  permit  declaratory 
judgment  to  be  entered  in  the  declaratory  action,  affecting  the 
issues  in  pending  action.**  And  it  is  especially  true  that  the  court 
will  not  in  a  declaratory  action  instruct  parties  in  other  actions 
with  respect  to  the  objections  to  make  to  the  admissibility  of  evi- 
dence.*o 


86.  Colo.— Rinn  v.  Bedford,  102  Colo. 
475,  84  P.2d  827. 

TeniL — Frazier  v.  City  of  Chat- 
tanooga, 156  Tenn.  346,  1  S.W.2d 
786.  In  other  words,  it  is  the 
better  practice  to  adjudicate  and 
define  the  rights  of  parties, 
duties  and  legal  relations  than 
to  merely  dismiss  the  action  and 
still  leaving  the  parties  without 
a  guide  as  to  their  rights. 

87.  Ala. — Employer's    Insurance    Co. 

of  Alabama  v.  Brooks,  Ala. 

,  33  So.2d  3. 

88.  U.S.--Buffalo  Creek  Co-op.  State 
Grazing  Dist.  v.  Anderson,  72  F. 
Supp.  330. 


Aetna  Casualty  &  Surety  Co.  v. 
Quarles,  C.CA.S.C,  92  F.  2d  321. 

Staley  Elevator  Co.  v.  Otis 
Elevator  Co.,  D.C.N.J..  35  F. 
Supp.  778. 

Franklin  Life  Ins.  Co.  v.  John- 
son, 157  F.2d  653. 
Kan. — Coates  v.  Camp,  161  Kan. 
732,  173  P.2d  266. 

Pugh   v.   City  of  Topeka,   151 
Kan.  327,  99  P.2d  862. 
Neb.— Carlson    v.     Bartels,     143 
Neb.  680,  10  N.W.2d  671,  148  A. 
L.R.  658. 

N.H.— Gitsis  V.  Thornton,  91  N.H. 
192,  16  A.2d  369. 
N.Y. — Long  Island  Lighting  Co. 
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In  a  declaratory  action,  the  court  will  not  determine  issues  that 
are  unnecessary.  So,  where  it  appeared  in  the  plaintiff's  action, 
brought  for  a  judgment  declaring  the  right  of  ownership  and  pos- 
session of  a  diamond  ring,  and  the  defendant  had  counterclaimed 
in  replevin  demanding  possession  of  the  ring  or  payment  of  its 
value,  together  with  interest  and  damages,  the  issues  in  the  de- 
claratory action  will  not  be  determined,  since  the  issues  in  both 
the  main  and  cross  actions  were  the  same,  and  therefore  no  neces- 
sity for  a  declaratory  judgment.** 

However,  where  a  case  is  otherwise  within  the  jurisdiction  of 
a  court  for  a  declaratory  judgment,  the  court  in  a  declaratory  ac- 
tion can  consider  the  validity  and  legal  effect  of  a  former  judgment 
or  decree  upon  the  issues  presented  in  the  pending  case.** 

In  an  insurance  company's  action  for  a  declaratory  judgment, 
as  to  its  liability  under  a  policy  issued  by  it  for  a  particular  acci- 
dent, the  issue  of  negligence  vel  non  cannot  be  decided,  since  that 


V.  Maltbie,  262  App.Div.  376,  29 
N.Y.S.2d  532,  affirming  176  Misc. 
1.  26  N.Y.S.2d  452,  motion  grant- 
ed 262  App.Div.  973,  30  N.Y.S.2d 
108,  affirmed  287  N.Y.  691,  39  N. 
£.2d  301,  holding  that  an  action 
for  a  declaratory  judgment  should 
not  be  used  as  a  means  of 
collateral  attack  on  rulings  upon 
evidence,  or  to  prevent  an  anti- 
cipated erroneous  determination 
in  a  proceeding  already  pending 
before  a  tribunal  of  competent 
jurisdiction;  and  that,  where  prop- 
er proceeding  was  pending  before 
the  Public  Service  Commission 
to  investigate  the  method  of  ac- 
counting employed  by  a  utility 
to  ascertain  whether  particular 
outlays  and  receipts  for  property 
charged,  and  for  the  purpose  of 
determining  what  charges,  if  any, 
should  be  made  in  public  utilities 
books  and  records,  a  declaratory 
action  would  not  lie  to  determine 
whether  certain  evidence  received 


by  the  Public  Service  Commission 
was  illegal  and  to  prevent  in  ad- 
vance an  anticipated  illegal  de- 
termination, since  review  provided 
by  statute  would  adequately  pro- 
tect the  utility  from  such  expected 
harm. 

N.C.— Redmond  v.  Farthing,  217 
N.C  768.  9  S.E.2d  405. 
Pa.— In  re  Lochrie's  Estate,  340 
Pa.  145,  16  A.2d  133. 
Tex.— Cheney  v.  Norton,  Tex.Civ. 
App.,  126  N.W.2d  1011,  error 
granted. 

89.  Pa.— In  re  Fahey's  Estate,  356 
Pa.  535,  52  A.2d  580. 

90.  U.S.— Standard  Accident  Ins.  Co. 
V.  Leslie,  D.C.Ill.,  55  F.Supp.  134. 
N.C— Redmond  v.  Farthing,  217 
N.C.  768,  9  S.E.  2d  405. 

91.  N.Y.— Zendman  v.  Harry  Win- 
ston, Inc.,  94  N.Y.S.2d  878. 

92.  Ala. — ^Avery  Freight  Lines  v. 
White,  245  Ala.  618,  18  So.2d  394, 
154  A.L.R.  732. 
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issue  was  involved  in  the  tort  action  itself  and  not  in  the  declara- 
tory action.** 

Where  an  insurance  company  brought  a  declaratory  action  in 
the  federal  court,  and  it  was  not  a  party  to  a  state  court  proceeding, 
growing  out  of  an  automobile  accident  upon  which  the  plaintiff 
had  issued  a  policy,  the  fact  of  the  pendency  of  the  issues  in  such 
state  court  proceedings  would  not  operate  as  a  bar  to  the  bringing 
of  the  action  by  the  insurance  company  in  the  federal  court  to 
adjudicate  the  question  of  coverage.** 

Where  it  is  unnecessary  to  determine  the  constitutionality  of  a 
statute  in  a  declaratory  action,  such  relief  will  not  be  granted,  as 
not  being  an  issue  therein.*' 

In  a  city's  declaratory  action  against  a  railroad  to  secure  per- 
formance of  a  contract  for  the  elimination  of  a  grade  crossing, 
the  matter  of  the  financial  condition  of  the  railroad  company  is  not 
sufficient  ground  to  avoid  the  performance  of  the  contract ;  neither 
may  it  be  heard  to  say  that  such  performance  would  subject  it  to 
hardship — not  being  an  issue  in  the  case.*' 

A  declaratory  action  by  an  insured  against  the  insurer  to  have 
the  former's  right  to  disability  benefits  and  to  change  the  benefi- 
ciary determined  involves  a  separable  controversy  from  the  de- 
termination of  the  ownership  of  the  policy  against  an  assignee, 
and  the  insurer's  interests  can  be  protected,  even  though  the  as- 
signee was  not  a  party,  by  a  proper  limitation  of  the  issues.*'' 

Where  an  insured  made  his  wife  the  beneficiary  of  his  life  poli- 
cies and  assigned  to  her  all  of  his  rights  and  benefits  therein,  and 
the  wife  sought  no  relief  in  an  action  brought  by  the  insured  and 
beneficiaries  named  by  the  wife  against  the  insurer  for  an  adju- 
dication as  to  the  insured's  borrowing  rights  under  the  policies, 

93.  U.S. — C.  E.  Carncs  &  Co.  v.  Em-  N.Y. — Gcrseta  Corporation  v. 
ploycrs'  Liability  Assur.  Corpora-  Gramatan  Nat.  Bank  of  Bronx- 
tion,  Limited,  of  London,  Eng-  ville,  205  App.Div.  868,  198  N.Y.S. 
land,  C.C.ALa..  101   F.2d  739.  385. 

94.  U.S.— Hawkcye  Casualty  Co.  v.  96.  Ky.— Pennsylvania  R.  Co.  v.  City 
Rose,  85  F.Supp.  361.  of   Louisville,   277   Ky.   402,    126 

95.  CaL— National  Ice  &  Cold  Stor-  S.W.2d  840. 

age   Co.   of   California  v.   Pacific      97.  U.S. — Kline  v.  Central  Life  Ins. 
Fruit  Express  Co..  11  CaL2d  283.  Co.,    C.CA.Ill.,    103    F.2d    130. 

79  P.2d  380. 
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there  was  no  controversy  in  the  case  as  between  the  wife  and  in- 
surer, and  the  trial  court  erred  in  adjudging  her  rights  under  the 
loan  provisions.** 

In  a  suit  under  the  Federal  Urgent  Deficiencies  Act,  28  U.S.C.A. 
§§  41(27,  28),  43-48,  seeking  to  enjoin  the  enforcement  of  an 
order  made  by  the  Interstate  Commerce  Commission  by  virtue  of 
the  Motor  Carrier  Act,  49  U.S.C.A.  §  301  et  seq.,  the  Federal  De- 
claratory Judgment  Act,  28  U.S.C.A.  §  400  (now  28  U.S.C.A.  §  2201 
et  seq.),  was  inapplicable  and  could  not  serve  to  enlarge  the  issues 
upon  which  evidence  could  be  offered  by  the  plaintiff,  who  sought 
a  declaratory  decree  defining  the  status  of  their  motor  carrier  oper- 
ations between  certain  municipalities.** 

In  an  action  to  quiet  title  to  property  in  a  drainage  district  which 
had  been  taken  over  by  the  county  at  a  tax  sale,  the  county  could 
not  procure  an  adjudication  of  its  rights  as  against  the  bondholders 
of  other  districts  as  bearing  upon  the  issues  involved  in  the  de- 
claratory action  to  quiet  title.* 

It  seems  that  where  the  declaratory  judgment  action  is  used  to 
obtain  results  that  are  usually  sought  in  quo  warranto  proceedings, 
the  extent  of  the  issues  triable  in  such  declaratory  action  will  be 
measured  by  the  rules  applicable  to  quo  warranto  proceedings!* 

An  application  of  this  rule  is  found  in  a  case  seeking  a  declara- 
tion to  determine  the  constitutionality  of  a  statute  relating  to 
county  road  patrolmen,  wherein  the  plaintiff  sought  a  determina- 
tion of  other  questions,  and  it  appeared  that  the  only  justiciable 
controversy  presented  by  the  pleadings  was  the  constitutionality 
o^such  statute,  the  decree  in  the  case  will  be  limited  to  a  determina- 
tion of  that  question.* 

98.  U.S.— State   Mut.    Life   Ins.   Co.    *        122  Conn.  406,  189  A.  609. 

of  Worcester,  Mass.  v.  Webster,  2.  N.Y.— Shells  v.   Flynn,  164  App. 

C.C.A.Cal.,  148  F.2d  315.  Div.  302,  299  N.Y.S.  64,  affirmed 

99.  U.S.— Charles  Nocding  Trucking  252  App.Div.  238,  300  N.Y.S. 
Co.  V.  United  Sutcs,  D.C.N.J.,  536,  affirmed  275  N.Y.  446,  11 
29  F.Supp.  537.  N.E.2d  1. 

1.  Utah — Millard  County  v.  Millard  3.  Ala.— Mobile     County     v.     Hol- 

County  Drainage  District  No.  1,  combe,  239  Ala.  448,  195  So.  438. 

86  Utah  475,  46  P.2d  423.  See  note  6,  infra. 
See  also,  Kievman  v.  Grevers, 
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Where  the  court  determines  that  the  disposition  which  an  in- 
sured made  of  proceeds  of  his  life  policies  was  a  testamentary  one, 
and  that  the  proceeds  were 'subject  to  the  claims  of  the  insured's 
creditors,  it  was  unnecesary  for  the  court  to  decide  whether  the 
insured's  disposition  of  such  proceeds  constituted  a  fraudulent  con- 
veyance, such  determination  being  unnecessary  to  a  complete  dis- 
position of  the  case.* 

An  appointee  to  the  office  of  superintendent  of  county  schools 
properly  maintained  an  action  for  declaratory  judgment  as  to  his 
right  to  the  office  which  had  not  yet  commenced,  as  against  the 
contention  that  quo  warranto  was  the  exclusive  remedy.' 

Where  the  declaratory  action  was  brought  to  obtain  the  results 
usually  achieved  in  quo  warranto  proceedings,  then  it  must  be 
brought  by  the  attorney  general,  or  by  the  district  attorney,  or 
other  officer  having  authority  to  bring  quo  warranto  proceedings, 
and  if  it  is  brought  by  the  party  really  aggrieved  by  the  wrong 
charge,  it  can  not  be  maintained  by  him.* 

Where  the  matter  in  dispute  between  the  parties  is  in  reality 
the  validity  of  an  ordinance,  the  court  should  confine  its  judgment 
to  a  determination  of  that  question,  and  for  example,  where  a  zon- 
ing ordinance  is  assailed  upon  the  ground  that  so  far  as  it  related 
to  the  property  of  the  plaintiff  it  was  arbitrary,  unreasonable, 
capricious,  and  void,  the  judgment  should  have  determined  that 
question,  and  the  court  should  not  have  entered  an  order  permitting 
the  property  to  be  used  for  certain  purposes,  as  for  example,  school 
purposes.^  In  other  words,  the  issues  presentable  and  triable  in 
a  declaratory  action  are  the  same  as  in  a  customary  suit  or  action 
where  the  same  questions  are  triable,  and  the  same  contentions  are 
resolvable.  ^ 

The  determination  of  whether  or  not  a  defendant  irrigation 
district  was  liable  on  bonds  issued  by  a  district  with  which  it  had 
been  consolidated,  and  whether  the  liability  of  such  defendant 

4.  Pa. — In  re  Renin's  Trust  Estate,  note  2,  supra. 

343  Pa.  549,  23  A.2d  837.  7.  in.— Ray  Schools  in  Chicago  v. 

5.  Ky.— Chestnut  v.    Reynolds,  291  City  of  Chicago,  337  IlLApp.  312, 
Ky.  231,  163  S.W.2d  456.  86  N.E.2d  139.   See  also,  400  111. 

6.  Tenn.— Weaver  v.  Maxwell,  189  539,  81  N.E.2d  456. 
Tenn.  183,  224  S.W.2d  832.  See 
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irrigation  district  on  any  of  the  bonds  had  become  barred  by  the 
statute  of  limitations,  would  necessarily  involve  the  granting  of 
declaratory  relief,  and  such  questions  were  not  matters  which 
could  be  determined  in  an  action  by  a  bondholder  against  the  dis- 
trict, where  allegations  would  sustain  the  only  prayer  appended  to 
the  complaint  for  a  money  judgment.* 

In  a  proceeding  for  declaratory  relief  wherein  an  insurance 
company  sought  a  decree  that  it  was  not  liable  on  a  policy  that  it 
had  theretofore  issued  to  its  assured,  averring  that  the  party  as- 
serting such  liability  had  brought  an  action  at  law  for  damages 
for  negligence  against  the  insured ;  and  that  such  action  was  barred 
by  the  statute  of  limitations,  the  appellate  court,  having  determined 
that  the  insurance  company  was  not  liable  on  its  policy,  would  not 
consider  the  question  of  the  action  against  the  insured  being  barred 
by  the  statute  of  limitations,  since  to  do  so  would  be  unnecessary 
to  a  decision.* 

So  too,  whether  twenty  years  adverse  possession  of  land  by  de- 
fendant, who  was  at  the  time  in  possession,  would  be  a  good  de- 
fense against  the  state's  title  thereto  cannot  be  determined  in  a 
declaratory  action,  since  an  action  of  ejectment  would  afford  a  full 
and  adequate  remedy.*^ 

On  a  writ  of  entry,  where  the  answer  disclaimed  all  interest  in 
the  land  except  certain  portions  thereof  included  in  a  deed  to  the 
defendant  from  plaintiff,  which  said  lands  were  described  in  the 
very  terms  of  the  aforesaid  deed,  the  plaintiff  therefore  by  reason 
of  laying  no  claim  to  the  excepted  part  now  has  all  the  land  he 
asked  for,  save  the  land  he  has  deeded  away,  the  judgment  went 
for  defendant  and  the  court  declined  to  enter  upon  a  determina- 
tion of  the  construction  of  the  disclaimer — being  moot.  In  other 
words,  where  a  plaintiff  by  virtue  of  giving  effect  to  a  disclaimer 
then  has  all  the  rights  to  which  he  is  entitled,  the  court  will  not 
embark  upon  an  unnecessary  construction  of  the  disclaimer  result- 
ing in  the  rendition  of  a  decision  of  a  moot  question." 

8.  CaL— Carpenter  v.   Glenn-Colusa      10.  Ala. — State   v.    Inman,   238   Ala. 
Iff.  Dist,  14  Cal.2d  338,  94  P.2d  555^  191  So.  224. 

345. 

9.  N.H.-Hartford  Accident   &   In-      "•  Me.-Ketchum    v.    Moores,    122 
demnity  Co.  v.  White,  N.H.,  7  A.  Me.  166,  119  A.  202. 

2d  258. 
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Where  in  the  trial,  the  defendant  disclaimed  any  claim  that  the 
plaintiff  had  infringed  the  defendant's  patent,  there  was  no  room 
thereafter  for  the  entry  of  a  declaratory  judgment  as  to  the  invalid- 
ity of  the  defendant's  patent.'* 

A  patentee's  claim  of  unfair  competition  could  not  be  asserted 
as  a  basis  for  affirmative  relief  in  a  patent  infringement  suit  against 
sellers  of  products  manufactured  by  a  corporation  filing  an  action 
for  declaratory  relief  that  the  patents  had  not  been  infringed,  since 
such  question  is  beyond  the  issues  as  framed.'* 

Where  the  plaintiff  brought  a  declaratory  action  seeking  a  judg- 
ment declaring  a  patent  of  the  defendant  was  invalid  and  in  re- 
sponse thereto,  the  defendant  filed  a  counterclaim  charging  the 
infringement  of  another  patent,  and  the  plaintiff  answered  the 
counterclaim  and  denied  such  infringement,  and  also  charged  in 
such  answer  that  the  patent  brought  into  the  counterclaim  was 
invalid,  this  was  sufficient  to  raise  the  invalidity  of  the  patent 
presented  by  the  counterclaim.'* 

Where  the  determination  of  one  of  the  principal  issues  is  deter- 
minative of  the  entire  controversy,  then  it  is  unnecessary  to  pass 
upon  subordinate  questions  presented,  and  where  it  was  claimed 
that  a  compromise  agreement  was  valid  and  binding,  a  judgment 
of  dismissal  was  all  that  was  required,  since  the  compromise,  if 
valid  and  binding,  was  conclusive  of  all  other  issues  presented  in 
the  case,  it  was  unnecessary  to  do  more  than  decide  that  question.** 
So  where  the  question  of  infringement  of  a  certain  patent  was 
raised,  but  the  disposition  of  the  issue  of  its  validity  would  deter- 
mine all  questions,  it  would  be  proper  for  the  court  to  address 
itself  to  the  issue  of  such  invalidity.'* 

The  court  need  not  determine  whether  city  waterworks  depart- 
ment trustees,  who  had  been  appointed  by  the  mayor  without  the 
city  council's  approval,  as  required  by  statute,  are  or  are  not  de 

12.  U.S.— Cover  v.  Schwartz,  CCA.  14.  U.S.— White  v.  E.  L.  Bruce  Co., 
N.Y.,  133  F.2d  541.  62  F.Supp.  577.    See  also,  66  F. 

McCurrach    v.    Cheney    Bros.,  Supp.  652,  162  F.2d  304. 

152  F.2d  365,  see  also,  59  F.Supp.  15.  CaL— Silver  v.  Shemanski,  89  Cal. 

234.  App.2d  520,  201  P.2d  418. 

13.  U.S. — Automotive  Equipment  v.  16.  U.S. — Measurements  Corp.  v. 
Trico  Products  Corporation,  D.C.  Ferris  Instrument  Corp.,  159  F. 
N.Y.,  11  F.Supp.  292.  2d  590.  See  also.  64  F.Supp.  80. 
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jure  officers,  on  appeal  from  a  judgment  in  an  action  under  the 
Declaratory  Judgment  Statute  by  a  depository  bank  seeking  a 
determination  of  its  rights  respecting  the  payment  of  checks  on 
the  department  account  drawn  by  such  trustees,  they  being  de 
facto  officers  whose  title  to  office  could  not  be  determined,  as  a 
side  issue  in  such  proceeding  by  the  bank.^^ 

It  is  fundamental  that  a  declaratory  judgment  will  not  be  granted 
as  to  matters  not  presented  in  the  issues.^* 

In  a  suit  for  a  declaratory  judgment  respecting  the  rights  of 
the  parties  to  contracts  granting  patent  licenses,  which  the  licensor 
had  attempted  to  cancel,  a  controversy  arising  at  the  trial  regarding 
the  sale  of  a  product  patented  by  an  employee  of  a  sublicensee  was 
outside  of  the  issues,  and  the  court  erred  in  making  findings  upon 
the  subject  and  adjudicating  rights  in  connection  therewith,  where 
no  demand  was  made  in  the  bill  of  complaint  for  a  declaration  of 
any  rights  under  the  patent,  and  the  bill  was  not  amended  to  cover 
the  question  and  the  answer  made  no  reference  to  such  product, 
and  the  attempted  cancellation  by  the  licensor  in  the  notice  of  can- 
cellation was  not  based  on  the  ground  that  the  sale  of  that  product 
was  a  violation  of  the  contracts.^* 

The  rule  may  be  tersely  stated  that  a  judgment  or  decree  of  a 
court  can  only  embrace  and  encompass  matters  put  in  issue  by  the 
pleading,  and  this  applies  to  declaratory  actions  as  well  as  tradi- 
tional actions  at  law  and  suits  in  equity.*® 

In  an  action  to  enjoin  a  hearing  under  the  National  Labor  Re- 
lations Act,  29  U.S.C.A.  §  151  et  seq.,  and  for  declaratory  relief 
adjudging  the  act  invalid  where  the  basis  of  the  petition  was  in- 
validity of  the  act,  and  it  had  theretofore  been  held  valid  by  the 
Supreme  Court  of  the  United  States,  the  Circuit  Court  of  Appeals 
would  not,  of  course,  consider  the  issue  of  equitable  jurisdiction 

17.  In<L— Rogers    v.    Calumet    Nat.  1  D.L.R.  638,  O.R.  157  O.W.N. 
Bank  of  Hammond,  213  Ind.  576.            115,  11   I.L.R.  54  (Can.). 

12  N.E.2d  261.  U.S.— National    Pigments    & 

18.  Can.— Kruger  v.   Mutual  Benefit  Chemical  Co.  v.  C.  K.  Williams 
Health  &  Accident  Ass'n.  (1944)             &  Co.,  C.C.A.Mo.,  94  F.2d  792. 

1  D.L.R.  638,  O.R.  157  O.W.N.  20.  CaL— Erickson  v.  Boothc,  79  Cal. 

115,  11  I.L.R.  54  (Can.).  App.2d  266,  203   P.2d   119.    Sec 

19.  Can.— Kruger  v.   Mutual  Benefit  also  179  P.2d  611.  207  P.2d  897. 
Health  &  Accident  Assn.  (1944) 
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because,  if  such  jurisdiction  existed,  the  decree  was  affirmed  upon 
the  issue  of  validity  of  the  act.*' 

A  bill  by  a  railroad  company  seeking  to  enjoin  the  enforcement 
of  a  state  train  limit  law  could  not  be  construed  as  merely  seeking 
a  declaration  of  invalidity  of  the  statute,  where  the  allegations  were 
sufficiently  broad  to  obtain  an  injunction  against  the  enforcement 
of  the  statute,  and  therefore  the  federal  court  would  entertain  the 
action,  although  the  Federal  Declaratory  Judgment  Statute,  28 
U.S.C.A.  §  400  (now  28  U.S.C.A.  §  2201  et  seq.),  at  the  time  had 
not  been  enacted.** 

In  an  action  to  determine  whether  or  not  the  provision  of  a 
trust  instrument  authorizing  trustees  to  sell  the  trust  res  was 
mandatory,  the  court  was  without  authority  to  make  amended 
finding  that  such  trustee  should  be  ordered  to  sell  the  trust  prop- 
erty apart  from  any  provision  of  the  trust  instrument,  or  to  order 
such  sale  by  a  trustee,  since  such  questions  were  beyond  the  issues 
made  by  the  pleadings.** 

Denials  in  an  answer  are  insufficient  ordinarily  to  put  plaintiff 
to  proof  as  to  diversity  of  citizenship  in  the  federal  court,  where 
such  denials  of  allegations  in  plaintiff's  pleading  do  not  amount  to 
a  plea  to  the  jurisdiction,  yet  where  the  matter  of  the  diversity  of 
citizenship  is  treated  by  the  parties  as  an  issue  in  the  case,  even 
though  no  sufficient  pleading  has  been  filed  to  raise  such  an  issue, 
the  court  will  consider  the  matter  as  if  such  pleading  had  been 
filed  and  decide  the  issue.** 

Where  the  distinction  between  law  and  equity  is  strictly  pre- 
served, as  in  New  Jersey,  still  it  has  been  held  that  an  action  for 
declaratory  judgment  construing  a  contract  is  an  issue  within 
the  law  court's  jurisdiction,  and  may  be  decided  in  the  law  court, 
and  that  equity  would  not  interfere.*'  It  is  an  indispensable  requi- 
site that  the  contending  parties  to  these  proceedings  must  have 
a   "substantial   interest",   but   what   that   "subsantial    interest"   is 

21.  U.S.— General  Motors  Corpora-  Peterson,  D.C.Ariz.,  43  F.2d  198. 
tion  V.  Bajork,  C.C.A.Mo.,  90  F.  23.  Cal.— Allen  v.  Blair,  13  CalApp. 
2d  248.                                                       2d  227,  56  P.2d  544. 

Beman  v.  Iowa  Mfg.  Co.,  C.C.      24.  U.S. — Builders   &   Manufacturers 
A.Iowa,  90  F.2d  249.  MuL   Casualty   Co.  v.   Paquettc, 

22.  U.S.— Southern    Pac.    Co.    v.  D.C.Me.,  21  F.Supp.  858. 
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which  opposing  parties  must  have  in  issues  to  be  decided  in  such 
an  action  is  always  a  matter  for  judicial  determination  in  each 
particular  case,  and  usually  must  be  decided  on  the  trial  unless  the 
lack  thereof  is  disclosed  by  the  pleadings.** 

A  default  of  defendants  who  have  been  duly  served  with  process 
and  have  failed  to  appear  and  answer  constitutes  an  admission  of 
every  material  fact  essential  to  a  declaratory  judgment.*^  So,  too, 
undenied  allegations  in  a  complaint  seeking  declaratory  relief  are 
deemed  true.**  Where  an  amended  complaint  disclosed  that  the 
sole  basis  of  a  justiciable  controversy  for  declaratory  relief  as  to 
whether  certain  models  of  tractors  manufactured  by  plaintiff  in- 
fringed patents  of  the  defendant  was  a  letter  from  the  defendant 
that  the  defendant  had  examined  the  tractors  brought  out  by  the 
plaintiff,  and  that  the  examination  revealed  infringement,  and  de- 
fendant's answer  in  the  action  denied  a  charge  of  infringement  with 
regard  to  certain  models,  and  alleged  that  they  had  not  been  ex- 
amined and  denied  the  existence  of  the  dispute  alleged  by  the  plain- 
tiff, a  factual  issue  as  to  the  existence  of  a  justiciable  controversy 
relating  to  such  model  was  raised,  going  directly  to  the  jurisdic- 
tion of  the  trial  court,  and  the  granting  to  plainfiff's  motion  for  a 


25.  NJ.— City  of  Patterson  v.  North 
Jersey  Dist.  Water  Supply  Com- 
mission, 124  N.J.Eq.  344,  2  A.2d 
42,  wherein  the  court  said:  "The 
questions  involved  for  the  de- 
termination of  the  controversy  do 
not  involve  the  trusteeship  of  the 
Commission,  but  are  entirely  mat- 
ters which  relate  to  the  construc- 
tion of  the  agreements  between 
the  parties.  The  determination 
of  these  rights  is  one  clearly 
within  the  province  of  a  court  of 
law  even  though  there  may  be 
ultimately  involved  an  account- 
ing." 

This  decision  aptly  illustrates 
the  rule  that  if  a  court  takes  juris- 
diction in  a  declaratory  action  for 
one  purpose  it  will  retain  and  de- 
termine the  whole  controversy. 

26.  Wash.— Washington  Beauty  Col- 


lege V.  Huse,  195  Wash.  160,  80 
P.2d  403. 

27.  CaL— Strong  v.  Shatto,  201  Cal. 
555,  258  P.71. 

Pa.— Girard  Trust  Co.  v.  Trem- 
blay  Motor  Co.,  291  Pa.  507,  140 
A.  506.  In  the  last-cited  case  it  is 
said,  "Finally,  since  all  the  es- 
sentia! facts  in  this  connection 
have  been  averred  in  the  petition 
and  admitted  in  the  answers,  the 
question  of  the  abandonment  is 
one  of  law  which  can  be  de- 
termined by  the  courts;  the  pres- 
ent case  really  turns  on  this 
point."  There  it  was  observed 
there  is  no  essential  difference  be- 
tween an  admission  of  the  allega- 
tions of  a  complaint,  and  a  de- 
fault. 

28.  Ky. — ^Jefferson  County  Fisca 
Court  V.  City  of  Louisville,  276 
Ky.  64,  122  S.W.2d  1026. 
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judgment  on  the  pleadings  with  respect  to  that  matter  was  error.** 

Where  there  was  a  factual  issue  with  respect  to  whether  de- 
fendant's notice  of  infringement  of  a  patent  covered  a  certain  model, 
and  an  amended  complaint  for  declaratory  relief  with  regard  to 
such  infringement  did  not  contain  any  allegation  that  such  model 
was  of  the  same  general  make  and  construction  as  three  others 
which  were  covered  by  and  included  in  a  notice  of  infringement, 
exhibits  attached  to  the  complaint  containing  photographs  of 
models  could  not  take  the  place  of  an  allegation  to  that  effect, 
so  as  to  justify  the  court  in  extending  the  decree  on  the  pleadings 
to  include  such  model  on  the  theory  that  the  defendant's  admis- 
sion of  one  infringement  as  to  such  model  as  shown  by  the  ex- 
hibits included  an  admission  that  the  model  was  similar  in  style 
and  construction  to  other  models  in  question.***  Indeed,  a  portion 
of  the  declaratory  judgment  relating  to  issues  or  questions  which 
the  parties  have  no  standing  to  raise,  for  the  lack  of  a  sufficient 
pleading  or  otherwise,  will  be  stricken  therefrom  on  review.*' 
However,  it  should  not  be  supposed  that  a  declaratory  judgment 
may  not  be  granted  in  part  and  denied  in  part,  and  it  is  proper 
where  a  declaratory  judgment  is  prayed  for  on  several  different 
questions  and  it  was  decided  that  such  judgment  was  appropriate 
on  one  question  only,  and  the  application  was  dismissed  as  to  the 
other  questions,  it  was  held  that  this  was  a  proper  exercise  of  the 
jurisdiction  in  such  cases.** 

Where  an  action  is  brought  to  attack  a  foreign  divorce  upon  the 
ground  of  lack  of  jurisdiction  of  the  court  to  grant  the  divorce, 
and  the  bona  fides  of  the  residence  of  the  plaintiff  in  the  divorce 

29.  U.S. — Caterpillar  Tractor  Co.  v.  such  contract  was  submitted  to 
International  Harvester  Co.,  C.C.  the  court  on  an  amended  bill  and 
A.Cal.,  106  F.2d  769.  amended  answer,  the  issues  were 

30.  U.S. — Caterpillar  Tractor  Co.  v.  restricted,  and  a  paragraph  of  the 
International  Harvester  Co.,  C.C.  answer  relating  to  the  stability  of 
A.Cal.,  106  F.2d  769.  collections  by  the  city  from  a  sale 

31.  Fla. — Florida  Power  Corp.  v.  City  of  supplied  electricity  and  budget- 
of  Tallahassee,  154  Fla.  638,  18  ing  of  collections  was  irrelevant, 
So.2d  671,  holding  that  where  a  and  striking  such  paragraph  was 
power  company  under  a  contract  not  error. 

with  the  city  was  subject  to  liqui-  Wis. — State    v.    Adelmeyer,    221 

dated  damages  for  interruption  in  Wis.  246,  265  N.W.  838. 

delivery  of  electricity  to  the  city,  32.  Pa. — In  re  Fire  Dcpt.  of  City  of 

and  a  cause  for  declaratory  judg-  York,  55  York  57. 
ment  of  the  parties*  rights  under 
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action,  a  question  of  the  issue  of  the  grounds  of  divorce  in  such 
foreign  jurisdiction  is  wholly  immaterial  and  no  judgment  could 
be  legally  rendered  thereon.** 

Where  the  parties  to  a  declaratory  action  sought  a  declaration 
under  a  personal  service  contract  and  the  proof  was  not  addressed 
to  any  other  issue,  and  the  court  found  only  the  essential  facts 
as  to  the  making  and  meaning  of  the  contract,  and  the  absence 
of  a  violation  thereof  by  the  plaintiff,  an  injunction  against  the 
defendant's  enforcement  thereof  was  improper  as  unsupported  by 
pleadings,  proof  or  findings.*** 

In  an  action  for  declaratory  judgment  that  a  judgment  that  had 
been  assigned  to  the  plaintiff  was  a  lien  upon  realty  superior  to 
the  defendants'  interest  therein,  where  a  defendant  pleaded  deed 
to  her  from  her  co-defendant  and  asked  that  her  title  be  quieted 
against  plaintiff,  the  plaintiff  was  entitled  to  a  replication  without 
pleading  to  the  asserted  title,  and  could  attack  the  deed  upon  equi- 
table or  legal  grounds  under  such  legally  imposed  replication.** 

In  a  county  fiscal  court's  action  for  a  declaratory  judgment  as 
to  its  duty  respecting  the  publication  of  a  county  financial  state- 
ment, where  the  only  actual  controversy  was  as  to  whether  such 
statement  should  be  published,  no  declaration  should  be  made  as 
to  the  form  and  contents  of  the  statement  or  the  sufficiency  and  pro- 
priety of  the  statement  published  by  the  plaintiff.*' 

However,  cases  are  not  wanting  which  go  a  long  way  to  hold 
that  any  sort  of  a  proceeding  will  be  sufficient,  regardless  of  the 
informality  and  insufficiency  of  the  pleadings,  to  warrant  the  grant- 
ing of  declaratory  reHef.  In  harmony  with  these  holdings  it  has 
been  held  that  an  action  for  an  injunction  may  be  treated  as  one 
for  declaratory  relief,*'  particularly  where  the  essentials  thereof 
related  to  the  validity  of  a  statute.*^  So,  too,  it  has  been  held, 
and  correctly,  that  issues  of  fact  could  be  resolved  only  at  the  trial 

33.  N.Y.— McKie  v.  McKie,  72  N.Y.      36.  Ariz.— Maricopa     County      v. 
S.2d  798.  Trustees  of  Arizona  Lodge  No. 

34a.  Cal.--De    Haviland    v.    Warner  2  F.  &  A.  M.,  52  Ariz.  329,  80 

Bros.  Pictures,  dl  Cal.App.2d  225,  P,2d  955. 

153  P.2d  983.  N.H.— Woolf  v.  Fuller.  87  N.H. 

34.  Cal.--Masami  Sasaki  v.  Yana  Kai,  64.  174  A  193,  94  A.L.R.  1067. 
56  Cal.App.2d  406,  133  P.2d  18.          37-  N.H.— Woolf  v.  Fuller,  87  N.H. 

35.  Ky.— Nichols  v.  Rogers,  292  Ky.  64,  174  A.   193,  94  A.L.R.   1067. 
428,  166  S.W.2d  867. 
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and  not  before  in  dealing  with  questions  in  connection  with  plead- 
ings.** 

While  it  is  recognized  that  the  rights  of  parties  are  to  be  de- 
termined as  prayed  for  upon  facts  found  or  admitted  by  the  par- 
ties, still  it  has  been  declared  that  in  determining  or  finding  such 
facts,  the  court  is  not  limited  by  the  issues  joined,  or  by  the  claims 
of  counsel,**  still  in  the  United  States,  the  great  weight  of  au- 
thority is  that  a  declaratory  judgment  may  be  granted  only  upon 
the  issues  framed  on  the  pleadings.^^ 

In  an  action  by  a  Town  Board  of  Education  against  the  Town 
Board  of  Finance  for  a  declaration  as  to  the  two  board's  powers 
over  school  expenditures,  where  supplemental  complaint  alleged 
that  a  budget  for  a  certain  school  year  was  adopted  since  the  com- 
mencement of  the  action,  and  made  specific  allegations  as  to  such 
budget,  but  did  not  add  further  prayers  for  relief,  and  the  question 
of  finance  board's  powers  to  reduce  estimates  of  the  board  of  edu- 
cation for  the  year  is  not,  in  these  circumstances,  strictly  before 
an  appellate  tribunal  considering  a  review  of  the  judgment  entered. 

It  was  likewise  held,  in  the  same  action,  on  appeal  by  the  town 
board  of  education  from  a  declaratory  judgment  as  to  respective 
powers  of  such  board  and  town  board  of  finance  over  school  ex- 
penditures, the  question  as  to  the  validity  of  finance  board's  reduc- 
tion of  estimates  submitted  by  board  of  education  for  school  year 
during  which  it  operated  schools  within  the  limitation  of  appropria- 
tions submitted  by  finance  board  and  approved  by  town,  the  ques- 
tion whether  contracts  made  by  board  of  education  with  teachers 


38.  N.Y.— Sterling  Bag  Co.  v.  City  of 
New  York,  168  Misc.  179,  4  N.Y. 
S.2d  521,  affirmed  256  App.Div. 
645,  11  N.Y.S.2d  297,  affirmed  281 
N.Y.  269,  22  N.E.2d  369. 

Sec  also,  Caterpillar  Tractor 
Co.  V.  International  Harvester 
Co.,  CCA.Cal.,  106  F.2d  769. 

39.  Conn.— Stueck  v.  G.  C.  Murphy 
Co..  107  Conn.  656,  142  A.  301. 

40.  U.S.— Barker  Painting  Co.  v. 
Local  No.  734,  Brotherhood  of 
Painters,  Decorators  and  Paper- 
Hangers  of  America,  12  F.2d 
945,  affirmed,  C.C.A.,  34  F.2d  3, 


certiorari  granted  50  S.Ct.  88, 
280  U.S.  550,  74  L.Ed.  608,  af- 
firmed 50  S.Ct.  356,  281  U.S. 
462,  74  L.Ed.  967. 

See  also,  cases  cited  in  note  72, 
supra,  this  section. 
Mont— Nat'l.     Surety    Corp.    v. 
Kruse,    121    Mont   202,    192    P. 
2d  317. 

N.Y.— Baddour  v.  City  of  Long 
Beach,  279  N.Y.  167,  18  N.E.2d 
18,  affirming  251  App.Div.  834, 
297  N.Y.S.  796.  reargument  de- 
nied. 279  N.Y.  794,  19  N.E.2d  90. 
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and  other  employees  who  were  not  parties  to  the  action  were  vaild 
obligations  of  town  in  the  amounts  of  salaries  stated  therein,  and 
the  question  whether  such  boards'  contracts  exceeded  estimates 
submitted  by  it,  but  exceeding  sums  finally  appropriated  after  re- 
ductions by  finance  board  would  not  be  considered  upon  such  an 
appeal.**  But  in  England,  a  declaratory  judgment  may  be  rendered 
on  issues  framed  by  submission  of  special  interrogatories.** 

It  has  been  held,  however,  that  if  a  plaintiff  in  an  action  for  a 
declaratory  judgment  has  mistaken  his  remedy,  but  has  set  forth 
sufficient  facts  showing  that  he  is  entitled  to  the  relief  of  a  kind 
which  the  court  can  grant,  the  fact  that  he  asks  for  a  declaratory 
judgment  is  not  a  bar  to  the  granting  of  an  appropriate  relief  to 
which  he  is  entitled  under  the  pleadings  and  proof  ** 

Where  the  plaintiffs'  first  cause  of  action  claimed  a  patent  in- 
fringement, and  their  second  alleged  the  defendant's  appropria- 
tion of  an  idea,  and  the  plaintiffs  consented  to  a  judgment  against 
them  on  the  merits  on  the  first  cause  of  action  in  the  hope  that  the 
defendant's  counterclaim  for  declaratory  relief  would  also  be  dis- 
missed, the  court  in  determining  whether  to  pass  upon  an  issue 
of  the  validity  of  the  patent  in  ruling  on  the  counterclaim  could 
not  properly  recognize  the  defendant's  interest  in  obtaining  a  favor- 
able declaration  under  the  counterclaim  in  order  to  avoid  a  trial 
of  the  second  cause  of  action  to  a  jury,  and  it  further  appeared  that 
the  plaintiffs  had  not  threatened  the  defendant  with  suits  against 
any  future  designs  which  the  defendant  might  make  and  invoke 
in  the  action.  The  court  in  passing  upon  the  defendant's  counter- 
claim for  declaratory  relief,  should  have  refused  to  make  any  decla- 
ration as  to  the  validity  of  the  patent  involved.** 

A  complaint  praying  for  a  declaration  of  rights  and  legal  rela- 
tions of  the  parties  should  not  be  dismissed  as  insufficient,  merely 

41.  Conn.— Board  of  Education  of  43.  U.S. — Hunkin-Conkey  Const.  Co. 
Town  of  Stamford  v.  Board  of  v.  Pennsylvania  Turnpike  Corn- 
Finance  of  Town  of  Stamford,  mission,  D.C.Pa.,  34  F.Supp.  26. 
127  Conn.  345.  16  A.2d  601.  44.  U.S.— Larson  v.  General  Motors 

42.  Eng.— Harrison  v.  Cornwall  Min-  Corp..    C.C.A.N.Y.,    134    F.    450, 
eral   Railway   Company.   49   L.J.  certiorari    denied   63    S.Ct.    1318, 
Ch.N.S.  834  (1880).  319  U.S.  762,  87  L.Ed.  1713.  Con- 
Heel    V.    O'Neill    (1933)    N.Z.  formed  to  52  F.Supp.  286. 

319. 
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because  the  facts  alleged  show  that  the  plaintiff  is  not  entitled  to 
the  relief  claimed  but  is  entitled  to  some  relief.  But  the  court 
should  in  a  proper  case  retain  jurisdiction  of  the  action  and  exer- 
cise its  power  to  declare  the  rights  and  legal  relations  of  the  par- 
ties whatever  they  may  be.**' 

Where  a  plaintiff  seeking  a  declaratory  judgment,  contended  that 
he  was  denied  the  benefits  in  the  defendant  society  and  the  de- 
fendant argued  that  the  plaintiff  was  merely  suspended,  an  issue  of 
fact  was  presented  requiring  a  determination  thereof  on  a  trial.*** 

§  402.    Disputed  Questions  of  Fact 

From  a  comparatively  early  period,  when  viewed  from  the  stand- 
point of  the  modern  declaratory  judgment  action,  the  courts  were 
averse  to  granting  declaratory  relief  where  it  was  necessary  to 
settle  a  question  of  fact,  and  particularly  where  such  question  was 
complicated  and  controverted.**^  Some  courts  have  declined  to 
enter  a  declaratory  judgment,  on  the  ground  of  involving  a  question 
of  fact,  where  it  is  appeared  that  the  question  of  fact  t;o  be  decided 


45.  N.Y.— Rockland  Power  &  Light 
Co.  V.  City  of  New  York,  289  N. 
Y.  45,  43  N.E.2d  803. 

46.  N.Y. — Robinov  v.  Homier  Pro- 
gressive Soc,  N.Y.Sup.,  52  N.Y. 
S.2d  39. 

47.  U.S. — New  Discoveries  v.  Wis- 
consin Alumni  Research  Foun- 
dation, D.C.Wis.,  13  F.Supp. 
596. 

Eng. — Attorney-General  v.  Roe 
(1915)  1  Ch.  235. 

In  re  Handman  &  Wilcox's 
Cqntract  (1902)  1  Ch.  599. 

Lewis  V.  Green  (1905)  2  Ch. 
340. 

In  re  William  Davies;  Davies  v. 
Davies,  38  Ch.D.  210  (1888). 

In  re  Royle;  Royle  v.  Hayes,  43 
Ch.  D.  18  (1889). 

In  re  Giles:  Real  and  Personal 
Advance  Company  v.  Michell,  43 
Ch.D.  391,  400  (1889). 

Kennedy,  deceased:  Healy  v. 
Morrissey,  46  Ir.L.T.R.  73  (1911). 

Beamish  v.  Whitney,  (1908)  1 
Ir.  R.  38. 


In  re  Calcott  &  Elvin's  (Con- 
tract, 67  L.J.Ch.N|S.  327  (1898). 

In  re  Gray  and  the  Metropoli- 
tan Railway  Company,  44  L.T.R. 
N.S.  567  (Ch.l881). 

Faber  v.  Gosworth  Urban  Dis- 
trict Council.  88  L.T.R.N.S.  549 
(Ch.  1903). 

Boyd  V.  Onehunga  Borough 
(No.  2),  (1920)  N.Z.  718. 

In  re  Robert  Grew;  Canaway  v. 
Canaway,  29  V.L.R.  324  (1903); 

In  re  Robert  Grew;  Cannaway 
V.  Cannaway,  29  V.L.R.  628,  630 
(1904). 

In  re  Popple  &  Barratt's  Con- 
tract, 25  W.R.  248,  (1877). 

In  re  Marquis  of  Salisbury  and 
the  Vendor  and  Purchaser  Act, 
1874,  23  W.R.  824  (Ch.l875). 
Ariz. — Skinner  v.  City  of  Phoenix, 
Ariz.,  95  P.2d  424. 
CaL — Loomis  Fruit  Growers 
Ass*n  V.  California  Fruit  Ex- 
change, 128  CaLApp.  265,  16  P. 
2d  1040. 

Transport  Oil  Co.  v.  Bush,  114 
CalApp.  152,  1  P.2d  1060. 


986 


Digitized  by 


Google 


Ch.  7    TRIAL:  PROCEDURE  THEREAT,  AND  JUDGMENTS    §  402 

was  long,  drawn  out,  and  complicated.'*®  At  times  the  courts 
essayed  to  fortify  such  an  unreasonable  conclusion  upon  the  sup- 
posed theory  that  it  was  merely  exercising  the  broad  discretion 
reposed  in  it  in  declaratory  actions.*** 


In  Transport  Oil  Co.  v.  Bush, 
and  Loomis  Fruit  Growers  Ass*n. 
V.  California  Fruit  Exchange, 
supra,  it  seemed  that  the  court, 
while  not  willing  to  say  that 
it  would  not  determine  a  dis- 
puted question  of  fact  in  a  de- 
claratory action,  rather  begged 
the  question  and  bottomed  the 
decision  upon  the  ground  that 
a  declaratory  action  could  not 
be  maintained  where  it  was  in- 
voked to  try  a  disputed  ques- 
tion of  fact  as  a  determinative 
issue. 

Kan. — City  of  Cherryvale  v.  Wil- 
son, 153  Kan.  SOS,  112  P.2d  111. 
Mich. — Washington  -  Detroit 
Theater  Co.  v.  Moore,  249  Mich. 
673,  229  N.W.  618,  68  A.L.R.  105, 
wherein  it  is  said,  ''Ordinarily 
the  court  will  refuse  a  declara- 
tion which  can  be  made  only  af- 
ter a  judicial  investigation  of  dis- 
puted facts,  especially  where  the 
disputed  questions  of  fact  will  be 
the  subject  of  judicial  investiga- 
tion in  a  regular  action." 
N.Y. — Dreiser  v.  John  Lane  Co., 
183  App.Div.  nz,  171  N.Y.S.  605. 

German  Masonic  Temple  Ass'n 
of  City  of  New  York  v.  City  of 
New  York,  3  N.Y.S.2d  596,  253 
App.Div.  680,  reversed  779  N.Y. 
452,  18  N.E.2d  657. 
Ore. — Rahoutis  v.  Unemployment 
Compensation  Commission,  171 
Ore.  93,  136  P.2d  426,  holding  that 
in  an  action  for  a  declaratory 
judgment  to  determine  whether 
alleged  employees  have  such  free- 
dom from  control  of  the  employ- 
er as  to  be  without  the  scope  of 
the  unemployment  compensation 


act,  where  it  appeared  that  in  a 
majority  of  the  cases  the  decision 
would  rest  with  the  unemploy- 
ment compensation  commission, 
and  the  facts  were  complicated 
and  conflicting  inferences  were 
possible,  the  court  could  properly 
in  its  discretion  decline  to  make 
a  declaration. 

Pa.— In  re  Jenkins  Tp.  Fire  Truck, 
25  Luz.L.Reg.Rep.  144  (Pa.). 

Lockwood  V.  Lockwood,  98  Pa. 
Super.  426. 

Ladner  v.  Siegel,  294  Pa.  368, 
144  A.  274.  In  the  last-cited 
case,  the  court  said,  "Ordinarily, 
it  will  not  act  where  there  is  a 
dispute  as  to  facts,  or  such  con- 
troversy may  arise." 
TeniL — Aetna  Life  Ins.  Co.  v. 
Bellos,  158  Tenn.  554,  13  S.W.2d 
795,  rehearing  denied  158  Tenn. 
554,  14  S.W.2d  961. 

Phifer  v.  Mutual  Ben.  Health  & 
Accident  Ass'n,  24  Tenn.App.  600, 
148  S.W.2d  17. 

Wit.— Miller  v.  Currie,  208  Wis. 
199,  242  N.W.  570. 

Heller  v.  Shapiro,  208  Wis.  310. 
242  N.W.  174,  87  A.L.R.  1201, 
242  N.W.  574. 

Schmidt  v.  LaSalle  Fire  Ins. 
Co.  of  New  Orieans,  209  Wis. 
576,  245  N.W.  702. 

48.  Ore. — Rahoutis  v.  Unemployment 
Compensation  Commission,  171 
Ore.  93,  136  P.2d  426. 

49.  Eng. — Attorney-General  v.  Roe 
(1915)  1  Ch.  235. 

Lewis  V.  Green  (1905)  2  Ch. 
340. 

In  re  William  Da  vies:  Da  vies 
V.  Da  vies,  38  Ch.D.  210  (1888). 

In  re  Royle;  Royle  v.  Hayes, 
43  Ch.D.  18,  (1889). 
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But  in  spite  of  these,  now  in  the  main  antiquated  adjudications, 
the  recent  pronouncements  of  the  courts  establish  beyond  perad- 
venture  of  doubt  that  the  modern  rule,  and  the  only  one  that  can 
safely  be  applied  for  reliable  guidance  in  such  cases,  is  that  the 
courts  in  declaratory  judgment  actions  will  as  readily  determine 
questions  of  fact  as  in  any  other  actions  or  proceedings  that  may 
come  before  them.*^ 


In  re  Giles:  Real  and  Personal 
Advance  Company  v.  Michell,  43 
Ch.D.  391,  400  (1889). 
TeniL — Nicholson   v.    Cummings, 

Tenn. ,  217  S.W.2d  942. 

50.  U.S.— Aetna  Life  Ins.  Co.  of 
Hartford,  Conn.  v.  Haworth, 
Mo.,  57  S.Ct.  461,  300  U.S. 
227,  81  L.Ed.  617,  108  A.L.R. 
1000,  reversing  84  F.2d  695,  af- 
firmed 11  F.Supp.  1016,  certio- 
rari granted  57  S.Ct.  190,  299 
U.S.  536,  81  L.Ed.  395,  rehearing 
denied  57  S.Ct.  667,  300  U.S.  687, 
81  L.Ed.  889.  It  would  seem 
that  if  there  formerly  existed 
any  doubt  as  to  the  power  and 
duty  of  the  court  to  determine 
disputed  questions  of  fact,  that 
Chief  Justice  Hughes  definitely 
and  permanently  set  such  doubt 
at  rest  when  he  said,  "That  the 
dispute  turns  upon  questions  of 
fact  does  not  withdraw  it,  as 
the  respondent  seems  to  contend, 
from  judicial  cognizance.  The  le- 
gal consequences  flow  from  the 
facts  and  it  is  the  province  of  the 
courts  to  ascertain  and  find  the 
facts  in  order  to  determine  the 
legal  consequences.  That  is  every- 
day practice." 

New  York  Life  Ins.  Co.  v. 
London,  D.C.Mass.,  15  F.Supp, 
586,  wherein  the  court  said,  "The 
suggestion  that  the  controversy 
is  one  of  fact  is  not  sufHcient  to 
defeat   the  plaintiff's   petition." 

Central  Surety  &  Insurance 
Corporation  v.  Caswell,  CCA. 
Fla.,  91  F.2d  607. 


Dunleer  v.  Minter  Homes  Cor- 
poration, D.CW.Va.,  33  F.Supp. 
Bng. — Attorney-General  v.  Roc 
(1915)  1  Ch.  235. 

London  County  Council  v. 
Greenwich  Corporation  (1929)  1 
Ch.  305. 

Macdonald  v.  Great  Western 
Railway  Company  (1930)  1  Ch. 
364. 

In   re   Price;    Tomlin   v.    Latter 
(1900)   1  Ch.  442,  447. 

Vestry  of  the  Parish  of  St. 
Mary,  Islington  v.  Hornscy  Ur- 
ban District  Council  (1900)  1  Ch. 
695. 

Chapman  v.  Michaelson  (1908) 
2  Ch.  612,  affirmed  (1909)  1  Ch. 
238. 

Elsdon  v.  Hampstead  Corpora- 
tion (1905)  2  Ch.  633. 

Azeeza  J.  S.  Joseph  v.  Corpora- 
tion of  Calcutta,  24  Calcutta  L.J. 
498  (1916). 

In  re  Township  of  Pickering 
and  County  of  Ontario  (1930) 
1  D.L.R.  (Ont.)  820. 

Barwick  v.  South  Eastern  and 
Chatham  Railway  Companies 
(1921)  1  K.B.  187,  affirming 
(1920)  2  K.B.  387. 

Saunders- Jacob  v.  Yates  (1933) 
1  K.B.  392. 

Lofthouse  Colliery,  Limited  v. 
Ogden  (1913)  3  K.B.  120. 

Nicholls  V.  Nicholls,  81  L.T.R. 
N.S.  811  (Ch.l899). 

F.  Pratt  &  Co.,  Limited  v. 
Minister  of  Munitions  and  Com- 
missioners of  Inland  Revenue,  127 
L.T.R.  814  (Ch.l922). 
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Apparently  the  first  inroad  on  the  forbidden  field  with  respect 
to  determining  a  disputed  question  of  fact  was  made  by  the  courts, 


Ruislip-Northwood  Urban  Dis- 
trict Council  V.  Lee,  145  L.T.R. 
208,  (K.B.1931). 

Hulston  V.  Cameron  (1927)  N. 
Z.  382. 

Smith  V.  Attorney- General  for 
Ontario,  53  Ont.L.R.  572  (1923). 

Conservators  of  the  River 
Thames  v.  Smeed,  Dean  &  Co. 
(1897)  2  Q.B.  334. 

Parish  Council  Old  Kilpatrick 
V.  Parish  Council  of  Kilmarnock 
(1929)  ScotS.C.  651. 

Hope  V.  Edinburgh  Corpora- 
tion, 5  Scot.L.T.  195  (1897). 

In  re  Robert  Grew;  Canaway 
V.  Canaway,  29  V.L.R.  324  (1903). 

In  re  Robert  Grew;  Cannaway 
V.  Cannaway,  29  V.L.R.  628 
(1904). 

CaL — Hess  v.  Country  Club  Park, 
213  Cal.  613,  2  P.2d  782. 

Tollc  V.  Struve,  124  Cal.App. 
263,  12  P.2d  61. 

Spring  St.  Realty  Co.  v.  Trask, 
126  CaLApp.  765,  15  P.2d  195. 

Herrlein  v.  Tocchini,  128  Cal. 
App.  612,  18  P.2d  73, 

R.  G.  Hamilton  Corporation  v. 
Corum,  218  Cal.  92,  21  P.2d  413. 

People  V.  Superior  Court  in  and 
for  City  and  County  of  San  Fran- 
cisco, 24  Cal.App.2d  8,  74  P.2d 
326.  In  the  last-cited  case  the 
court  said;  "It  is  well  settled 
that  in  the  determination  of  legal 
duties  and  rights  in  an  action  for 
declaratory  relief,  the  court  may 
determine  the  disputed  questions 
of  fact  (R.  G.  Hamilton  Corpora- 
tion V.  Corum,  218  Cal.  92,  21  P. 
2d  431);  and  where  such  are  put 
in  issue  by  the  pleadings,  as  ap- 
pears to  have  been  the  case  here, 
section  632  of  the  Code  of  Civil 
Procedure,  as  amended  by  St.  1933, 
p.  1876,  requiring  findings  where 


questions  of  fact  are  tried  by  the 
court  would  seem  to  apply." 
Ky. — Supreme  Tent  of  Knights 
of  Maccabees  of  the  World  v. 
Dupriest,  235  Ky.  46,  29  S.W.2d 
599. 

Mass. — Merchants  Mut.  Casualty 
Co.  V.  Leone,  Mass.,  9  N.E.2d 
552. 

N.H. — Faulkner  v.  City  of  Kcene, 
85  N.H.  147,  155  A.  195,  wherein 
the  court  said,  "It  has  sometimes 
been  said  that  the  proceeding 
could  not  be  used  merely  to  es- 
tablish a  fact,  as  distinct  from  any 
jural  relation.  Gifford  v.  Trial,  7 
Shaw,  Dunl.  &  B.  854.  Yet  where 
facts  must  be  ascertained  in  order 
to  determine  the  legal  right,  the 
factual  issues  will  be  tried.  In  re 
Wilkinson's  Settlement  (1917)  1 
Ch.  620." 

N.J. — Honetsky  v.  Russian  Con- 
sol.  Mut.  Aid  Soc.  of  America, 
114  N.J.L.  240,  176  A.  670. 
N.M.— National  Liberty  Ins.  Co. 
of  America  v.  Silva,  43  N.M. 
283.  92  P.2d  161. 
N.Y. — Loesch  v.  Manhattan  Life 
Ins.  Co.,  128  Misc.  232,  218  N.Y. 
S.  412,  affirmed  220  App.  Div. 
828,  222  N.Y.S.  845. 

Town  Board  of  Town  of  Greece 
V.  Murray,  130  Misc.  55.  223  N. 
Y.S.  606. 

In  re  Lawyers'  Title  &  Guaran- 
ty Co.,  153  Misc.  168,  274  N.Y.S. 
646. 

Sterling  Bag  Co.  v.  City  of  New 
York,  168  Misc.  179,  4  N.Y.S.2d 
521,  affirmed  256  App.Div.  645, 
11  N.Y.S.2d  297,  affirmed  281  N.Y. 
269,  22  N.E.2d  369. 

Dun  &  Bradstreet  v.  City  of 
New  York,  168  Misc.  215.  5  N.Y. 
S.2d  597. 
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when  they  declared  that  they  would  decide  disputed  questions  of 
fact  if  to  refuse  to  do  so  would  amount  to  a  destruction  of  the 
purposes  of  the  declaratory  statute.'* 

It  is  necessary  that  whatever  the  truth  of  the  situation  is,  the 
right  to  relief  should  be,  with  a  reasonable  degree  of  certainty, 
established.'*  It  has  been  held  however  that  a  declaration  may 
be  refused,  which  can  be  made  only  after  a  judicial  investigation 
of  disputed  facts,  especially  where  such  questions  will  be  subject 
of  investigation  in  a  traditional  action.'* 

While  courts  will  not  deny  a  declaratory  judgment  because  of 
the  existence  of  a  factual  question,  still  as  to  what  the  facts  are 
must  be  clearly  made  to  appear.'* 

§  403.    The  Effect  of  Admission 

Where  a  party  makes  an  admission — and  it  would  seem  that  it 
is  not  material  whether  it  is  orally  made  in  open  court,  or  contained 
in  a  pleading — such  party  is  thereafter  bound  thereby,  and  may 
not  recede  from  the  position  taken  by  making  such  admission,  and 
this  rule  finds  application,  in  a  case  where  it  is  charged  that  the 
defendant  has  accused  the  plaintiff  of  infringing  the  defendant's 
patent,  as  alleged  in  the  plaintiff's  pleading  for  a  declaratory  judg- 
ment, and  when  this  is  once  admitted  the  defendant  is  not  permitted 
to  recede  from  the  position  so  taken." 

51.  Eng. — MacDonald  v.  Great  West-  See  also,  section  387,  supra, 
ern   Railway   Company   (1930)    1      53.  Pa.— Ladner   v.    Siegel,    294    Pa. 
Ch.  364.                                                       368,  144  A.  274. 

F.  Pratt  &  Co.,  Limited  v.  Min-  Tenn. — Newsum      v.      Interstate 

ister  of  Munitions  and  Commis-  Realty  Co.,  152  Tenn.  302,  278  S. 

sioners  of  Inland  Revenue,  27  L.  W.  56. 
T.R.  814  (Ch.  1922).  Aetna  Life  Ins.  Co.  v.  Bellos. 

Mason  v.  Schuppisser,  81  L.T.  158  Tenn.  554,  13  S.W.2d  795,  re- 

R.N.S.  147  (Ch.  1899).  hearing  denied,  158  Tenn.  554,  14 

Nicholls  V.  Nicholls,  81  L.T.R.  S.W.2d  961. 

N.S.  811  (Ch.  1899).  Wis.— Heller  v.  Shapiro,  208  Wis. 

In  re  Robert  Grew;  Canaway  310,    242    N.W.    174,    87    A.L.R. 

V.  Canaway,  29  V.L.R.  324  (1903).  1201. 

In  re  Robert  Grew;  Cannaway      54.  Ky. — Supreme   Tent   of    Knights 

V.     Cannaway,     29     V.L.R.     628  of    Maccabees   of   the   World   v. 

(1904).  Dupriest,  235  Ky.  46,  29  S.W.2d 

52.  Eng.— In    re     Bedford's     Lease;  599. 

Grand  Opera  Syndicate  v.  Covent      55.  U.S. — Phillips    Petroleum    Corp. 
Gardens  Estates  Co.,  (1921)  W.N.  v.   Shell   Development  Co.,  6   F. 

234.  R.  D.  406. 
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§  404.    Defendant's  Admission  May  Not  Avoid  Decision 

Where  the  plaintiff  is  entitled  to  have  his  rights  stabilized,  fixed, 
determined,  and  adjudicated,  the  defendant  may  not  avoid  this  re- 
sult by  an  admission.  An  admission  may  eliminate  the  necessity 
for  evidence,  but  still  the  plaintiff  is  entitled  to  have  a  declaration 
entered.  So,  where  an  action  is  brought  seeking  a  declaration  of 
non-infringement  of  a  patent,  and  during  the  course  of  trial,  the 
defendant  seeks  to  avoid  the  entry  of  such  declaration  by  admitting 
that  the  plaintiff's  device  does  not  infringe  his  patent,  although 
he  had  theretofore  made  the  charge  that  it  did,  this  will  not  neces- 
sitate the  dismissal  of  the  declaratory  action,  since  the  plaintiff 
is  entitled  to  an  adjudication  of  non-infringement.'* 

§  405.    Duty  of  Court  to  Pass  upon  All  Issues  Presented 

It  is  the  duty  of  the  court  when  a  case  is  presented  to  pass  upon 
all  issues  necessary  to  a  proper  decision  of  the  cause  and  a  dis- 
position of  the  entire  case,  for  example,  where  the  plaintiff  files 
an  action  for  declaratory  relief  and  the  defendant  cross  complained, 
the  court  is  under  duty  to  enter  a  judgment  disposing  of  the  entire 
controversy,  and  not  merely  the  issues  presented  in  the  original 
complaint,  and  leaving  undisposed  of  questions  raised  by  the  cross 
action.'^ 

§  406.     Presumptions 

The  rule  with  respect  to  the  operation  of  presumptions  in  the 
trial  of  declaratory  judgment  actions  is  the  same  as  that  obtaining 
in  ordinary  actions  and  suits.  In  the  absence  of  anything  appear- 
ing to  the  contrary,  the  presumption  exists  that  the  court  properly 
exercised  its  discretion.'* 

56.  U.S.— F.     E.    Myers    v.    Goulds      57.  Ohio—Stewart     v.     Borden,     70 


Pumps  Inc.,  7  F.R.D.  416,  this 
situation  should  not  be  confused 
with  the  case  where  the  defen- 
dant denied  that  he  ever  made 
the  charge  of  infringement,  then 
of  course  an  issue  is  presented  as 
to  whether  or  not  there  is  any 
cause  of  action,  since  the  making 
of  the  charge  constitutes  the  cause 
of  action. 


Ohio  App.  315.  70  N.E.2d  281, 
where,  of  course,  the  disposition 
on  the  original  complaint  decides 
the  whole  case,  then  it  would 
hardly  seem  necessary  to  do  any- 
thing more  than  to  dismiss  the 
cross  action. 

See  section  401,  notes  15  and  16, 
supra. 
58.  CaL — Sunset  Scavenger  Corpora- 
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The  presumption  of  undue  influence  and  fraud  in  the  procure- 
ment of  a  contract  respecting  property  rights  between  husband  and 
wife  entered  into  before  the  obtaining  of  a  divorce  by  the  wife,  will 
be  indulged  where  the  ex-husband  attacks  same  and  alleges  that  he 
had  good  grounds  for  a  divorce,  and  that  the  wife  did  not  have  any 
legal  grounds  therefor,  at  the  time  of  entering  into  such  contract.'" 

Where  the  plaintiff  alleged  in  its  petition  that  the  contract  was 
executed  in  New  Jersey,  which  allegation  was  denied  in  the  answer 
of  the  defendant,  and  no  proof  was  tendered  on  this  issue,  under 
these  circumstances,  it  will  be  presumed  that  the  contract  was 
executed  in  Pennsylvania  where  the  trial  court  was  sitting,  and 
therefore  the  case  decided  in  accordance  with  the  law  of  the  forum 
based  upon  such  presumption.*^ 

Where  an  action  is  brought  seeking  to  assail  an  order  made  by 
a  Board  or  Commission,  if  under  any  conceivable  facts  the  order 
is  valid,  then  the  court  will  assume,  in  the  absence  of  the  record 
of  the  evidence  before  the  board  or  commission,  that  the  facts  are 
such  to  justify  the  making  of  the  order  assailed.*^ 

It  has  been  held  that  where  a  case  is  tried  to  the  court  without 
a  jury  the  mere  fact  that  incompetent  and  immaterial  evidence 
may  be  introduced  can  not  be  said  to  be  prejudicial.  A  presump- 
tion prevails  that  the  court  considered  only  competent  evidence.** 


tion  V.  Oddou,  11  Cal.  App.2d  92, 
53  P.2d  188. 

59.  CaL— Moss  v.  Moss,  20  Cal.2d 
640,  128  P.2d  526,  141  A.L.R.  1422, 
prior  opinion,  Cal.App.,  116  P,2d 
650. 

60.  U.S. — American  Type  Founders 
V.  Lanston  Monotype  Machine 
Co.,  45  F.  Supp.  531. 

61.  Mont— Nat'l.  Surety  Corp.  v. 
Kruse,  121  Mont.  202,  192  P.2d 
317. 

62.  U.S.— Garden  City  Feeder  Co.  v. 
Commissioner  of  Internal  Reve- 
nue, 75  F.2d  804. 

Morris  v.  Williams,  149  F.2d 
703. 

Policyholder's  National  Life 
Insurance  Co.  v.  Harding,  147  F. 
2d  851. 


6  Jones  Commentary  on  Evi- 
dence, section  2534.  This  rule 
should  not  be  confused  with  a 
case  where  proper  evidence  has 
been  excluded  which  may  warrant 
the  reversal  of  the  judgment 
where  a  case  is  tried  before  the 
court  without  a  jury.  It  is  a  little 
difficult  to  follow  the  reasoning 
of  the  cases  holding  that  the  ad- 
mission of  incompetent  evidence 
is  no  ground  for  a  complaint  for 
the  reason  that  it  is  impossible  to 
tell  how  much  such  evidence  in- 
fluenced the  court  subconscious- 
ly. And  it  would  seem  to  be  a 
simpler  matter  to  exclude  incom- 
petent and  irrelevant  evidence 
when  offered,  instead  of  allowing 
the  same  to  go  to  the  court  and 
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Also,  a  court  in  the  trial  of  a  declaratory  judgment  action  will 
presume  that  necessary  steps  to  enact  a  valid  city  ordinance  were 
had  by  municipal  authorities.  In  other  words,  the  court  in  a  trial 
of  a  declaratory  judgment  action  will  entertain  a  presumption  of 
official  regularity  in  the  performance  of  duties  required  of  public 
officers.  A  presumption  exists  that  all  persons  know  the  law,  and 
it  will  therefore  be  presumed  that  strangers  to  a  corporation  know 
the  law  under  which  it  was  formed.**  A  presumption  exists  that 
a  decision  of  the  trial  court  based  on  the  credibility  of  witnesses 
who  appeared  before  it  is  correct.** 

Where  a  declaratory  action  is  brought  seeking  the  construction 
of  a  contract,  and  the  execution  of  the  contract  is  alleged  in  the 
complaint  and  is  admitted  by  the  defendant,  then  the  court  will 
presume  its  continuance  until  the  contrary  is  made  to  appear,  and 
in  such  case  the  burden  of  proof  will  be  upon  the  defendant  to  show 
the  termination  of  the  contract.** 

There  is  a  familiar  presumption  that  everyone  has  complied  with 
the  law,  or  a  presumption  stated  negatively  that  no  one  has  violated 
the  law.  However,  this  presumption  does  not  obtain  in  a  case 
where  a  litigant  comes  into  court  seeking  a  judgment  as  to  his 
status,  with  the  intent  and  purpose  of  relying  upon  such  a  judg- 
ment, if  in  the  future  the  necessity  therefor  shall  rise.  This  is 
true  because  he  seeks  to  have  the  court  say  he  has  complied  with 
the  law,  and  the  burden  is  upon  the  plaintiff  to  establish  his  cause 

risk  the  hazard  of  the  court  prop-  Eng. — Vancouver  Breweries  Ltd. 

erly  exercising    the    function  of  v.    Vancouver    Malt    and    Sake 

eliminating  such    evidence    from  Brewing  Co.  Ltd.  (1933)  3  D.L. 

the  considerations  of  the  case  in  R.  (B.C.)  611. 

its  final  analysis.  N.Y.  —  Commission    of    Public 

63.  U.S.— Redlands    Foothill    Groves  Charities     City    of     Hudson     v. 

V.   Jacobs,   D.CCal.,   30   F.Supp.  Wortman,  255  App.  Div.  241,  7 

995,  wherein  it  is  held:  "Absent  N.Y.S.2d  631,  affirmed  Commis- 

a  showing  of  this  character,  'The  mission    of    Public    Charities    v. 

presumption  of    regularity     sup-  Wortman,  279  N.Y.  711.  18  N.E. 

ports  the  official  acts  of  public  of-  2d.  325. 

ficers,  and,  in  the  absence  of  clear  -^    tt    o       \r  ^        r^  tj  xr 

..  *      -  ,  ^  64.  U.  S.  —  Metro  -  Ck)ldwyn  -  Mayer 

evidence  to  the  contrary,  courts  a-  r-  a  /  ,     in>i  i? 

presume  that  they  have  properly  ^f  P/'  ^^^'^  C.CA.Cal.,  104  F. 


discharged   their  official    duties.'  ^^  ®^^- 

U.S.    v.     Chemical     Foundation,  65.  Ohio— Dalgarn  v.  Leonard,  — 

Del.,  1926,  47  S.Ct  1,  6,  272  U.S.  Ohio  App. ,  90  N.E.2d  159. 

1,  72  L.Ed.  131." 
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of  action  and  which,  of  necessity,  is  to  the  effect  that  he  has  com- 
plied with  the  law.** 

There  is  a  presumption  indulged  that  the  insured  accepted  a 
policy  of  insurance  with  full  knowledge  of  its  contents,  and  adopted 
as  his  own  a  declaratory  statement  contained  therein,  for  example, 
the  declaration  as  to  the  ownership  of  an  automobile,  such  declara- 
tion will  not  only  be  presumed  as  adopted  by  the  insured,  but 
constitutes  a  warranty  of  such  ownership,  the  breach  of  which 
might  constitute  a  breach  of  contract  sufficient  to  defeat  the  rights 
of  the  insured  under  the  policy.*^ 

§  407.    Time  From  Which  Rights  Are  Declared 

As  a  general  rule,  and  particularly  so  in  actions  at  law  and  where 
no  supplemental  pleadings  are  filed,  the  rights  of  the  parties  are 
determined  as  of  the  time  of  the  filing  of  the  action,  and  not  at  some 
earlier  time  nor  by  some  change  in  the  law  after  the  cause  of  ac- 
tion has  accrued,  and  the  same  rules  are  applicable  with  respect  to 
the  rights  and  defenses  of  defendants.*®  And  this  rule  is  generally 
adhered  to,  although  the  death  of  one  of  the  parties  intervenes  be- 
tween the  filing  of  the  action  and  the  trial  of  the  case.*"  In  order 
to  achieve  a  proper  result,  the  courts  have,  in  some  cases,  determined 
that  the  rights  should  be  adjudicated  as  of  the  time  of  the  entry  of 
the  declaration. ■'o  Some  consideration  is  given  to  whether  or  not 
an  injunction  is  sought."'* 

The  rule  under  discussion  should  not  be  confused  with  the  rule 
that  future  rights  may  be  determined  by  a  declaratory  judgment 
predicated  upon  a  present  and  actual  controversy,  but  such  ad- 

66.  Wash.— Taylor  v.  State,  29  Wash.  S.C— Town  of  South  Charleston 
2d  638,  188  P.2d  671.                                  v.    Board    of    Education    of    Ka- 

20  Am.  Jur.  221.  Section  226.  nawha  County, S.C. ,  SO 

67.  U.S.— Century   Indemnity   Co.  v.  S.E.2d  880. 

Simon,  11  F.Supp.  221.  70.  Conn. — Town    of    Newington  v. 

68.  U.S.— F.     E.     Myers     Bros.     v.  Mazzoccoli,    133     Conn.     146,   48 
Goulds  Pump  Inc.,  7  F.R.D.  416.            A.2d  729. 

N.Y.— Wakefield  v.  Board  of  Ed-  N.Y.— Graybar    Electric     Co.    v. 

ucation  of  City  of  New  York,  79  New    Amsterdam    Casualty    Co., 

N.Y.S.2d  420.  292  N.Y.  246,  54  N.E.2d  811. 

1  CJ.S.,p.  1389.  Wald  v.   Lenox  Ave.  &   140th 

69.  N. v.— Wakefield  v.  Board  of  Ed-  Street  Corp.,  94  N.Y.S.2d  793. 
ucation    of    City    of    New    York,      71.  Conn. — Town    of    Newington    v. 
supra.  Mazzoccoli,  supra. 
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judication  aflFects  future  rightsJ*  Indeed,  the  rights  to  be  deter- 
mined by  a  declaratory  action  in  many  situations  are  not  those  in 
prasenti,  but  are  rights  which  will  accrue  at  some  future  timeJ^ 

It  should  be  observed  that  it  has  been  held  that  a  declaratory 
action  may  be  maintained  to  declare  liability  of  a  subagent  for  secret 
commissions  as  of  the  date  when  such  commissions  were  received, 
and  this  would  seem  to  be  true  even  as  to  commissions  received 
after  the  commencement  of  the  action,  if  any."'* 

An  additional  reason  why  the  general  rule  is  inapplicable  in  de- 
claratory judgment  in  some  instances  is  that  many  of  the  declara- 
tions look  to  the  future  and  determine  present  rights  to  be  enjoyed 
in  the  future.  An  application  of  this  rule  is  found  in  an  action  for 
a  declaration  of  rights  brought  by  a  divorced  wife  against  her 
former  deceased  husband's  estate  for  alimony  accruing  under  a 
decree  of  divorce  granted  in  another  state  wherein  it  was  held  that 
her  right  to  installments  under  the  decree  accruing  after  the  filing 
of  her  declaratory  action  would  be  adjudicated  therein^' 

A  declaratory  judgment  cannot  be  rendered  upon  a  disability 
policy  of  insurance  so  as  to  foreclose  the  right  to  disability  growing 
out  of  future  and  contingent  findings,  and  the  insured  may  recover 
a  judgment,  in  these  circumstances,  only  for  monthly  benefits  dur- 
ing the  time  for  total  disability  and  confinement  to  bed  or  as  the 
policy  may  provided* 

72.  Eng.— Bogg  v.  Midland  Ry.  Co.,  N.Y.— Miller  v.  E.  &  M.  Theatre 

4  Eq.  310  (1867).  Corp.,  134  Misc.  634,  235  N.Y.S. 

Hugh  Stevenson  &  Sons,  Ltd.  595. 

V.  Aktiengesselscaft  Fur  Carton-  73.  Mich.— City  of  Flint  v.  Consum- 

nagen-Industrie  A.C.  239  (1918).  cr's   Power   Co.,   290   Mich.   305, 

Powell    &    Thomas    v.    Evan  287  N.W.  475. 

Jones    &   Co.    (1905)    1    K.B.    11  S.D.— Danforth  v.  City  of  Yank- 

3  BRC  252.  ton,  71  S.D.  406,  25  N.W.2d  150. 

Rider  V.  Ford  (1923)  1  Ch   541  y^   Eng.-Powell  &  Thomas  v.  Evan 

Nz^'Sni9i2)  ^'^"'^''        ^''"^'  ^  ^°-  ^^^^^^  ^  ^•^-  ^^• 

CaL-Rolapp  v.'  Federal  B.  &  L.      ^5.  N-Y.-Babcock    v.   B  147 

Ass'n.,   11  Cal.App.2d  337,  53  P.  .^'^^- ^^^' ^^^^'/f;/^^^^^^ 

2^j  974  239  App.Div.  884,  265  N.Y.S.  474, 

Knox  V.  Wolfe,  167  P.2d  3,  73  °^^t^^"  f  ^"^^^  263  N.Y.  665,  189 

Cal.App.2d  494.  ^'^'  ^^^'             ,       ^^^ 

Conn.-Sigal  v.  Wise,  114  Conn.  .   ^^^^  ^^^  ^^^^»^"  ^49,  note  91, 

297,  158  A.  891.  *"^*'^- 

Mich.— City  of  Flint  v.  Consum-  76.  Tenn.— Phifer     v.    Mutual    Ben. 

cr's   Power   Co.,   290   Mich.   305,  Health     &    Accident    Ass'n,    24 
287  N.W.  475. 
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§  408.    Jury  Question 

The  rule  as  to  when  a  question  is  presented  is  one  of  fact  for 
determination  by  the  trier  of  facts,  whether  it  would  be  the  court 
or  the  jury,  is  no  different  in  declaratory  actions  than  in  ordinary 
actions  at  law  and  suits  in  equity.  Where  there  is  presented  an 
issue  as  to  a  question  of  fact,  then  the  litigants  have  a  right  in 
proper  case  to  take  the  verdict  of  the  jury  thereon.  It  has  been  held 
that  where  the  question  presented  was  one  of  whether  or  not  the 
insured  had  properly  cooperated  with  the  insurance  company  in 
rendering  the  assistance  provided  for  by  the  policy,  and  whether 
he  intentionally  made  fraudulent  statements  to  the  company  con- 
cerning the  accident  involved,  within  a  short  time  after  the  oc- 
currence ^f  the  accident,  and  as  to  whether  or  not  the  insurance 
company  and  its  counsel  were  deceived  by  such  statements  are 
questions  for  the  jury  to  determine.  It  should  be  kept  in  mind 
that  in  such  cases  that  a  mis-statement,  in  order  to  relieve  the 
insurance  company,  must  be  both  material  and  prejudicial  in  order 
to  constitute  a  breach  of  cooperation  clause  of  a  liability  insurance 
policy."'^ 

§  409.    Argument  of  Counsel — Reference  to  Insurance 

Where  an  insurance  carrier  brought  an  action  to  determine  its 
rights  and  liabilities  under  an  insurance  policy  that  it  had  issued, 
it  is  not  inappropriate  for  counsel  to  mention  the  question  of  in- 
surance and  the  state  of  mind  of  the  parties  and  the  general  bear- 
ing on  their  intent.  The  very  nature  of  the  case,  since  it  was  one 
brought  by  the  insurance  company  to  determine  its  rights  and 
liabilities,  made  it  proper  for  counsel  to  comment  upon  any  pertin- 
ent issue  with  regard  to  the  issuance  or  existence  of  an  insurance 
policy,  since  the  action  is  brought  for  the  very  purpose  of  deter- 
mining the  insurance  company's  liabilities,  duties,  and  responsibil- 
ities, by  virtue  of  having  issued  such  policy."'* 

§  410.     Variance  between  the  Pleading,  and  Proof 
As  to  what  constitutes,  and  the  effect  of  a  variance  between  the 

Tenn.  App.  600,  148  S.W.2d  17.  78.  N.H.— United   States   Fidelity   & 

77.  111. — Norwich    Union    Indemnity  Guaranty  Co.  v.  Minault, N. 

Co.  V.  Haas,  179  F.2d  827,  CCA.  H.  ,  72  A.2d  161. 

111. 
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allegations  and  proof,  the  rule  in  declaratory  actions  is  the  same 
obtains  in  traditional  actions  at  law,  and  suits  in  equity,  and  a 
party  must  prove  the  allegations  of  his  pleading,  and  if  he  fails  to  do 
so,  this  is  a  variance.  In  other  words,  the  proofs  to  be  effectual 
must  correspond  substantially  with  the  allegations  contained  in 
the  pleadings.  A  party  must  succeed,  if  at  all,  by  proving  what 
he  has  alleged,  and  allegations  without  proof  are  futile,  and  proof 
without  allegations  are  jn  the  same  category.  However,  in  order- 
for  the  variance  to  be  fatal,  it  must  be  material,  as  an  immaterial 
variance  will  be  disregarded."'" 

In  an  action  seeking  declaration  as  to  the  ownership  of  a  business, 
and  it  was  alleged  that  the  business  was  acquired  by  the  payment 
of  a  good  and  valuable  consideration  therefor  and  the  evidence 
established  a  gift  of  the  business,  this  was  held  to  be  immaterial, 
especially  in  view  of  the  fact  tl\at  there  was  no  claim  of  having 
been  misled.*® 

§  411.    Weight  and  Sufficiency  of  Evidence  Generally 

The  ordinary  rules  obtaining  in  actions  generally,  with  respect 
to  the  sufficiency  of  the  evidence,  prevail  in  declaratory  actions.** 

Where  the  evidence  showed  that  the  parties  to  a  joint  venture 
agreement  entered  into  the  same  for  the  purpose  of  buying  a  lot 
and  constructing  a  house  thereon,  and  the  proofs  further  showed 
that  one  of  the  parties  contributed  to  the  joint  venture  including 
the  purchase  money  for  the  lot,  the  sum  of  $2800,  and  that  the 
total  investment  in  the  house  and  lot  amounted  to  $6500,  which 
could  have  only  been  paid  into  the  project  by  a  deceased  joint  ven- 
turer, it  was  therefore  the  duty  of  the  court  to  declare  and  settle 


79.  49  CJ.  805,  section  1187  ct  scq. 

80.  Ore. — Beninghoff  v.  Beninghoff, 
179  Ore.  154,  170  P.2d  379. 

81.  U.S. — Employers*  Liability  As- 
sur.  Corporation,  Limited,  of 
London,  England  v.  C.  E.  Games 
&  Co.,  D.CLa.,  24  F.  Supp.  128, 
affirmed  C.  E.  Carnes  &  Co.  v. 
Employers'  Liability  Assur.  Cor- 
poration, Limited,  of  London, 
England,  101  F.2d  739. 

Eng. — Hammerton  v.  Earl  of  Dy- 


sart  (1916)  1  A.C.  57,  85  L.J.Ch. 
33. 

CaL — Insured  Life  Fund  Co.  v. 
Ward,  25  Cal.App.2d  476,  77  P. 
2d  890. 

Larsen  v.  Van  Dieken,  34  Cal. 
App.2d  352,  93  P.2d  563.  With 
respect  to  the  existence  of  a 
trust. 

Ky. — Richardson  v.  Monroe 
County,  271  Ky.  368,  112  S.W. 
2d  47. 
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the  rights  of  the  parties  in  accordance  with  the  above  statement 
of  facts.** 

Where  the  evidence  is  such  that  reasonable  minds  might  differ 
as  to  whether  or  not  a  point  has  been  proved,  then  the  findings 
of  the  lower  court  will  not  be  disturbed.  So,  if  the  evidence  is 
such  that  at  most  a  reviewing  court  is  left  in  doubt,  then  the  judg- 
ment will  not  be  disturbed,  under  the  familiar  rule  that  the  review- 
ing court  will  not  disturb  a  judgment  when  it  only  has  a  doubt  as 
to  the  evidence  supporting  trial  court's  findings.** 

It  is  not  requisite  for  jurisdictional  purposes  that  the  plaintiff 
show  by  his  proof  that  his  rights  have  been  invaded  or  violated  by 
the  defendant,  or  that  the  defendant  has  incurred  liability  to  him, 
prior  to  the  commencement  of  the  action  for  a  declaration.  The 
requirements  of  proof  are  satisfied  if  the  plaintiffs  show  at  the  trial 
that  a  real  controversy  arises  out  of  opposing  positions  of  the 
parties  as  to  their  respective  rights,  liabilities  and  legal  relations, 
within  any  of  the  matters  embraced  in  the  declaratory  judgment 
statute  or  within  the  ambit  of  the  territory  usually  occupied  in  the 
functioning  of  a  declaratory  action,  provided  that  the  evidence  fur- 
ther shows  that  the  relief  prayed  for  is  warranted  by  the  evidence.** 


N.H. — Merchants  Mut.  Casualty 
Co.  V.  Pinard,  87  N.H.  473,  183 
A.  36. 

N.Y.— Shells  V.  Flynn,  164  Misc. 
302,  299  N.Y.S.  64,  affirmed  252 
App.Div.  238,  300  N.Y.S.  536,  af- 
firmed 275  N.Y.  446,  11  N.E.2d  1. 
Dun  &  Bradstreet  v.  City  of 
New  York,  168  Misc.  215.  5  N. 
Y.S.2d  597. 

Wis. — Miller  v.  Milwaukee  Odd 
Fellows  Temple,  206  Wis.  547. 
240  N.W.  193. 

82.  Ala.— Warner  v.  Warner,  248 
Ala.  556,  28  So.2d  701. 

83.  Ky.— Carter  v.  Nance,  304  Ky. 
256,  200  S.W.2d  457. 

84.  U.S. — See  also,  Angell  v.  Schram, 
CC.A.Mich.,  109  F.2d  380,  hold- 
ing that  under  the  Declaratory 
Judgment  Act,  28  U.S.C.A.  §  400, 
the  plaintiff  must  establish  facts 
giving  rise,  as  a  matter  of  law, 
to  an  existing  or  imminent  inva- 


sion of  his  rights,  by  the  defen- 
dant resulting  in  injury  to  him, 
which  flows  directly  from  and  is 
a  probable  and  natural  result  of 
such  wrong. 

Cal. — Larsen  v.  Van  Dieken,  34 
Cal.App.2d  352,  93  P.2d  563.  Evi- 
dence sufficient  to  sustain  a  hold- 
ing that  a  decedent  had  mental 
capacity  to  make  conveyances  and 
transfers  involved. 
Colo. — Milner  v.  Heiser,  116  Colo. 
42.  178  P.2d  665,  where  it  was  held 
that  the  trial  court  was  fully  jus- 
tified in  refusing  to  reinstate  a 
contract  between  the  parties  deal- 
ing with  the  sale  of  lots  of  a  sub- 
division. The  declaratory  action 
being  brought  for  the  purpose  of 
terminating  the  contract. 
N.C.— Carolina  Power  &  Light 
Co.  V.  Iseley,  Mayor,  etc.,  203  N. 
C.  811,  167  S.E.  56. 
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In  order  to  be  entitled  to  declaratory  relief,  the  plaintiff  should 
establish  that  it  will  serve  as  an  aid  in  the  determination  of  the 
rights  of  the  parties.**  An  applicant  for  declaratory  relief  must 
show  that  a  present  controversy  exists,  and  if  this  is  not  shown, 
a  cause  of  action  for  declaratory  relief  is  not  established.** 

The  trial  court  may  be  required  to  rely  upon  circumstantial  evi- 
dence and  draw  inferences  therefrom,  and  the  judgment  based 
thereon  will  be  conclusive,  even  though  a  reviewing  court  finds 
such  evidence,  as  it  appears  in  the  record,  unsatisfactory,  and  the 
fact  that  a  reviewing  court  might  have  decided  the  question  dif- 
ferently had  it  been  sitting  as  a  trial  court,  is  no  ground  to  disturb 
the  judgment  of  the  trial  court  based  upon  such  evidence.*^ 

The  rule  with  respect  to  evidence  that  would  be  sufficient  in  an 
ordinary  suit  or  action  may  be  resorted  to  to  measure  the  require- 
ments in  a  declaratory  action,  and  this  rule  is  so  far  applicable  that 
it  may  be  a  safe  guide  in  considering  the  evidence  in  a  declaratory 
judgment  action.** 

The  evidence  was  sufficient  to  sustain  a  finding  that  on  June  7, 
1943,  Columbia  Pictures  Corp.  and  Andre  DeToth  entered  into  an 
oral  agreement  as  set  forth  in  the  conversation  between  a  represen- 
tative of  the  company  and  DeToth  and  another  on  that  date  with 
salaries  and  options  as  alleged  by  the  Pictures  Corp.  and  accord- 
ing to  its  standard  form  of  contract  for  directors ;  that  it  was  the 


85.  Conn.  —  Connecticut  Savings 
Bank  v.  First  Nat'l.  Bank  & 
Trust  Co.,  133  Conn.  403,  51  A. 
2d  907. 

86.  CaL— Merkley  v.  Merkley,  12  Cal. 
2d  543.  86  P.2d  89. 

Mulligan  v.  Wilson,  94  Cal.App. 
2d  286,  210  P.2d  526. 

87.  Ohio — Dalgarn  v.  Leonard,  

Ohio  App. ,  90  N.E.2d  159. 

88.  U.S.— International  Hotel  Co.  v. 
Libby,  158  F.2d  717,  in  which  it 
was  held  that  there  was  no  evi- 
dence to  support  the  finding  that 
on  account  of  the  scarcity  of  ma- 
terials and  supplies  during  the 
war,  as  well  as  government  re- 
strictions, it  was  impossible  for 
the  lessee  to  make  the  repairs  and 


replacements  necessary  to  main- 
tain hotel  property  in  good  and 
first  class  operating  condition  as 
required  under  the  lease. 
N.Y.— Sheils  v.  Flynn,  164  Misc. 
302,  299  N.Y.S.  64,  affirmed  252 
App.Div.  238,  300  N.Y.S.  536,  af- 
firmed 275  N.Y.  446,  11  N.E.2d  1, 
wherein  the  court  said:  "Proof  in 
support  of  the  allegations  of  the 
complaint  would  be  adequate  only 
if  admitted  in  the  scope  heretofore 
allowed  in  quo  warranto  ♦  ♦. 
I  have  accordingly  upon  the  trial 
adopted  the  procedure  and  al- 
lowed the  proof  adducible  in  an 
action  by  the  people  against  one 
who  usurps  public  office." 
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intention  of  each  party  to  be  bound  by  the  oral  agreement  from 
June  7,  1943  forward;  that  the  parties  anticipated  that  the  oral 
agreement  would  at  some  future  time  be  reduced  to  writing,  but 
that  reduction  to  writing  was  not  a  condition  precedent  to  the 
existence  of  the  binding  oral  agreement.** 

Where  two  witnesses  apparently  attempted  to  tell  a  straight- 
forward story  on  the  wtiness  stand,  in  regard  to  circumstances 
surrounding  an  accident,  but  one  of  them  was  a  fourteen  year  old 
girl  who  was  apparently  much  excited  at  the  time  of  the  occur- 
rence, and  the  other  was  an  adult,  as  well  as  a  man  of  experience 
and  who  was  evidently  cool  during  the  accident,  the  court  was 
warranted  in  accepting  the  testimony  of  the  man  where  it  con- 
flicted with  that  of  the  girl  as  more  reliable  and  credible.*® 

The  sufficiency  of  evidence  may  not  be  bolstered  up  by  an  amend- 
ment to  the  pleadings  during  the  trial  or  by  a  supplementary  prayer 
added  thereto.  It  takes  proof  to  warrant  the  granting  of  declara- 
tory relief,  and  not  an  unsustained  pleading  or  prayer  not  having 
any  evidence  to  warrant  granting  it.** 

In  an  action  for  declaratory  relief  brought  by  one  stockholder 
against  another  in  an  amusement  corporation  each  of  whom  owned 
a  moiety  thereof,  the  evidence  was  insufficient  to  show  that  one 
stockholder  was  attempting  to  conspire  with  others  to  defraud  the 
other  stockholder  out  of  his  stock.** 

In  an  action  to  contest  the  eligibility  of  a  former  councilman  to 
hold  the  position  of  office  manager  of  water  and  light  department 
which  he  had  caused  to  be  created  and  had  assumed  immediately 
after  his  resignation  as  councilman  had  been  accepted,  fell  short  of 
establishing  any  misconduct  on  his  part  in  conjunction  with  others 
or  to  establish  any  conspiracy  or  concerted  action  to  accomplish 
an  unlawful  purpose.** 

89.  CaL — Columbia  Pictures  Corp.  v.      91.  R.I. — Nusbaum  v.   Glickman,   57 
DeToth,  87  Cal.App.2d  620,   197  RL  506,  190  A.  692. 

P  2d  580  ^^*  ^^* — Hyde  Park  Amusement  Co. 

„'        ,  '  .    _       ^        ,  V.   Mogler,  358  Mo.  336,  214  S. 

90.  U.S. — Lumbermen  s  Mut.  Casual-  W.2d  541. 

ty  Co.  V.  Mclver,  D.C.Cal,  27  F.      93.  Ohio— White  v.  McGlynn,  Ohio 
Supp.  702.  Common  Pleas,  75  N.E.2d  731. 


1000 


Digitized  by 


Google 


Ch.  7    TRIAL:  PROCEDURE  THEREAT,  AND  JUDGMENTS    §  412 

§  412.    Zoning  Ordinances — ^Weight  and  Sufficiency  of  Evidence 

In  an  action  brought  seeking  a  declaration  that  the  city's  zoning 
ordinance  did  not  prevent  the  use  of  plaintiff's  property  as  a  room- 
ing and  boarding  house,  the  fact  that  the  plaintiff  produced  evidence 
that  a  license  was  issued  to  him,  was  entitled  to  credit,  although 
any  record  of  such  license  could  not  be  found.**  A  conviction  of 
one  for  violation  of  a  zoning  or  other  ordinance,  is  only  prima-facie 
evidence  of  the  facts  involved.* ■ 

In  an  action  seeking  declaratory  relief  construing  zoning  regula- 
tions of  a  municipality,  the  evidence  was  held  sufficient  to  establish 
that  the  plaintiff's  premises  were  not  in  the  zoned  area;  and  that 
the  plaintiff  was  therefore  not  entitled  to  a  judgment  of  construc- 
tion of  such  ordinance,  or  such  regulations,  but  was  entitled  to  a 
judgment  to  the  effect  that  his  premises  were  not  in  the  area  ac- 
cording to  his  evidence. 

It  was  also  held  in  the  same  case  that  in  the  absence  of  the  find- 
ing of  prejudice  to  anyone  from  a  property  owner's  failure  to  take 
steps  to  determine  whether  his  property  was  within  such  area,  there 
was  no  basis  of  an  estoppel  or  waiver,  which  would  affect  such 
property  owner's  right  to  a  declaration  that  his  property  was  not 
within  the  zoned  area.*^ 

In  an  action  involving  the  validity  of  a  zoning  ordinance,  the 
plaintiff's  proof  was  insufficient  to  justify  a  finding  that  the  land 
could  not  reasonably  and  profitably  be  used  in  conformity  with 
the  zoning  ordinance.  Proof  that  the  property  could  be  more 
profitably  or  beneficially  used  for  industrial  purposes  than  for  re- 
sidential purposes,  is  not  sufficient  to  warrant  a  declaration  that  a 
zoning  regulation  is  confiscatory  and  unconstitutional ;  where  the 
suitability  of  the  plaintiff's  property  for  residential  use  presents  a 
debatable  question,  the  court  may  not  substitute  its  judgment  for 
that  of  the  local  legislative  body.*^ 

94.  N.Y.— Marshak  v.  City  of  Long            Leeds  &  Northrup  Co.,  134  F.2d 
Beach,  81  N.Y.S.2d  74.  78.  CCA.  Mass. 

95.  N.Y.-Marshak  v.  City  of  Long            ConiL-Kimberly     v.     Town     of 
Beach,  supra.  Madison,    127   Conn.   409,    17   A. 


504. 
97.  N.Y.— Ulmer  Park  Realty  Co.  v. 
City  of  New  York,  270  App.Div. 
1044,  63  N.Y.S.2d  143,  reversing 
96.  U.S.— Doblc   Engineering   Co.  v.  57  N.Y.S.2d  713. 


Schindler  v.  Royal  Insurance 
Co.,  258  N.Y.  310,  179  N.E.  711, 
8A.L.R.  1142. 
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§  413.    Insurance  Cases — ^Weight  and  Sufficiency  of  Evidence 

In  an  action  brought  by  an  insured  against  a  defendant  insurance 
company,  wherein  the  defendant  cross-complained  against  another 
insurance  company,  the  evidence  was  sufficient  to  sustain  a  finding 
of  the  trial  court  that  the  defendant  insurance  company  was  ab- 
solved from  liability  under  its  policy,  due  to  the  fact  that  the  ac- 
cident occurred  and  was  caused  solely  by  reason  of  the  negligent 
act  of  the  insured's  employee,  performed  in  the  course  of  operations 
necessary  and  incidental  to  the  conduct  of  the  employer's  business, 
wherein  the  negligence  of  such  employee  was  found  to  be  the  sole 
cause  of  the  injury  sustained  by  a  sub-contractor's  employee,  the 
negligence  consisting  in  the  failure  of  the  insured's  employee  to 
give  sufficient  information  to  the  sub-contractor's  employee  as  to 
the  installation,  connection,  and  disconnection  of  electrical  equip- 
ment.*® 

Where  there  was  a  conflict  in  the  evidence  of  witnesses  as  to 
whether  or  not  an  insurance  company  knew  that  butane  gas  was 
being  hauled  in  a  truck  covered  by  a  policy  of  insurance  involved 
in  the  action,  the  court  was  justified  in  holding  that  the  insurance 
company  did  not  know  of  such  use.**  Where  the  defendant  ad- 
mitted that  at  the  time  he  answered  the  question  in  the  application 
for  insurance,  pertaining  to  whether  or  not  his  driver's  license  had 
ever  been  suspended  or  revoked  or  permit  refused,  he  knew  his 
answer  in  the  negative  was  false,  and  where  it  appeared  that  the 
party  in  charge  of  the  underwriting  department  of  the  plaintiff  in- 
surance company  testified  that  had  the  plaintiff  known  that  the 
defendant's  license  had  been  suspended  for  drunk  driving,  the  plain- 
tiff would  not  have  issued  a  policy  to  him,  therefore  the  evidence 
sustained  a  finding  on  the  part  of  the  trial  court  that  the  defendant 
had  made  a  false  statement  in  obtaining  his  policy  of  insurance 
upon  which  the  insurance  company  had  relied.^ 

98.  Cal.— -Chrysler  Motors  of  Cali-  England  v.  C.  E.  Carnes  &  Co., 
fornia  v.  Royal  Indemnity  Co.,  78  D.C.La.,  24  F.Supp.  128,  affirmed 
Cal.App.  785,  174  P.2d  318.  C.  E.  Carnes  &  Co.  v.  Employers' 

99.  U.S. — C.  E.  Carnes  &  Co.  v.  Em-  Liability  Assur.  Corporation, 
ployers*  Liability  Assur.  Corpo-  Limited,  of  London,  England,  101 
ration.  Limited,  of  London,  Eng-  F.2d  739.  It  was  said  in  the  above- 
land,  C.C.A.,  101  F.2d  739.  entitled  case  that  where  an  agent 

Employers*      Liability      Assur.  of  the  insurance  company  knew 

Corporation,  Limited,  of  London,  when  the  policy  of  insurance  was 
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Where  an  insurance  policy  was  taken  out  on  the  property  which 
was  used  as  a  residence  and  a  restaurant,  the  evidence  was  sufficient 
to  sustain  a  finding  that  the  illegal  sale  of  intoxicating  liquor  and 
the  carrying  on  of  gambling  on  the  premises  insured  did  not  in- 
crease the  fire  hazard,  and  would  not  prevent  a  recovery,  in  the 
absence  of  a  specific  warranty  in  the  policy  or  in  the  application 
that  the  premises  would  not  be  so  used,  since  the  question  was  one 
of  fact  in  the  circumstances  for  the  trial  court  or  jury,  and  a  find- 
ing thereon  would  not  be  disturbed  on  appeal.^ 

Where  the  insured's  automobile  collided  with  another,  and  a  guest 
in  the  insured*s  motor  vehicle  suffered  injuries  appearing  to  be  of 
no  consequence,  but  about  two  months  thereafter  an  eye  specialist 
determined  that  the  guest  had  a  serious  eye  injury  traceable  to  a 
blow  on  the  head  received  in  the  collision,  whereupon  the  insured 
notified  the  insurance  company,  in  an  action  against  insured  and 
guest  for  declaratory  judgment  to  determine  whether  the  insurance 
company  would  be  liable  in  view  of  the  provisions  of  the  automobile 
liability  policy,  that  written  notice  should  be  given  to  the  insurance 
company  as  soon  as  practicable,  the  question  whether  notice  was 
so  given  in  accordance  with  such  provision  was  one  for  the  jury 
under  this  evidence.* 

In  an  action  where  an  automobile  liability  insurance  company 
sought  to  cancel  a  policy  and  avoid  liability  growing  out  of  an  ac- 
cident upon  the  ground  that  the  insured  and  a  guest  in  his  auto- 
mobile had  conspired  to  defraud  the  company,  the  evidence  was 
insufficient  to  sustain  such  contention  where  there  was  only  some 
circumstantial  evidence  tending  to  sustain  it,  and  both  the  insured 
and  the  guest  denied  on  the  witness  stand  any  such  conduct  or  in- 
tention on  their  part.* 


renewed,  that  the  insured  was  en-  3.  U.S. — Maryland   Casualty   Co.   v. 

gaged     in    hauling    butane    gas,  Sammons,    C.C.A.Ga.,     99     F.2d 

wouli     not    bind    the    insurance  323,    certiorari    denied    59    S.    Ct. 

company.  463,  306  U.S.  633,  83  L.Ed.  1035. 

1.  CaL— Allstate    Insurance    Co.    v.  4.  U.S.— Pacific    Indemnity    Co.   v. 

Miller, Cal.2d ,  216  P.2d  McDonald,  D.C.Ore.,  25  F.Supp. 

565.  522.    Evidence   was   held   to   not 

2.  U.S. — Fireman's  Insurance  Co.  of  show   assured   had   failed   to   co- 
Newark,  N.J.  V.  Smith,  180  F.2d  operate. 

371. 
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The  evidence  was  sufficient  to  sustain  the  finding  that  the  title 
to  an  automobile  had  not  passed,  at  the  time  of  an  accident  where 
the  evidence  showed  that  a  bill  of  sale  was  drawn,  at  a  time  when 
the  seller  understood  that  the  transaction  was  to  be  a  cash  sale,  and 
on  learning  that  it  could  not  be  an  immediate  cash  sale,  and  that  the 
buyer  or  some  member  of  his  family  had  to  go  to  another  city  to 
get  the  money,  the  seller  had  the  wife  of  the  buyer  write  a  promis- 
sory note  of  the  same  date,  and  amount  of  the  bill  of  sale,  payable 
to  the  seller  which  the  buyer  signed,  and  the  buyer's  version  of 
the  transaction  was  that  his  wife  was  to  drive  the  car  with  the 
seller's  permission  the  following  morning  to  obtain  the  money." 

Where  an  insurance  company  sought  to  avoid  liability  under  an 
automobile  liability  policy  for  an  accident  on  the  ground  that  the 
insured  had  assumed  liability  to  the  injured  person  in  violation  of 
the  policy,  and  had  interfered  with  settlement  negotiations,  but 
the  evidence  failed  to  show  that  such  was  the  case  and  this  con- 
tention was  the  basis  of  the  declaration  of  non-liability  sought  by 
the  insurance  company,  the  evidence  was  insufficient  to  warrant 
relief.* 

In  an  insurance  company's  action  for  a  declaratory  judgment 
of  its  non-liability  under  fire  insurance  policies,  the  evidence  was 
sufficient  to  justify  the  trial  court's  conclusions  that  the  insured 
caused  or  procured  the  burning  of  the  insured  building  and  made 
false  and  fraudulent  statements  as  to  the  value  thereof  in  the  proofs 
of  loss  so  as  to  warrant  a  judgment  for  the  plaintiff s.'^ 

Where  the  insurance  company  sought  a  declaration  of  immunity 
from  liability  under  a  motor  vehicle  liability  policy  on  the  ground 
that  the  insured  was  carrying  the  injured  occupants  for  a  consid- 
eration, the  evidence  offered  to  prove  that  the  insured  received 
no  such  consideration  was  sufficient  to  go  to  the  jury.® 

A  finding  of  the  court  was  sustained  by  the  evidence  that  an  em- 
ployee, while  riding  on  a  passenger  train,  was  within  the  coverage 

5.  N.M.—United   States   Fidelity   &  7.  U.S.  —  Hargrove    v.     American 

Guaranty  Co.  v.  Minault, N.  Cent.   Ins.   Co.,  C.C.A.Okla..   125 

H. ,  72  A.2d  161.  F.  2d  225. 

6.  U.S.— Commercial  Casualty  Ins.  8.  N.H.— Hartford  Ace.  &  Indem. 
Co.  V.  Humphrey,  13  F.Supp.  174,  Co.  v.  Brenner,  92  N.H.  503.  32 
D.C.Tcx.  A.2d  809. 
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of  a  policy  of  insurance  as  to  employees,  rather  than  in  the  clas- 
sification of  a  passenger,  and  within  the  coverage  of  a  policy  of 
that  classification.* 

Where  an  insurance  policy  was  issued  upon  an  automobile  and 
contained  a  provision  that  if  a  new  automobile  were  purchased,  the 
policy  would  cover  the  same  if  notice  thereof  was  given  within 
thirty  days  after  the  purchase,  the  evidence  was  sufficient  to 
establish  that  such  notice  was  given,  although  oral,  within  the 
thirty  day  period,  and  was  given  to  an  agent  of  the  insurance  com- 
pany while  acting  within  the  scope  of  his  agency,  and  that  the 
insurance  company  was  liable  for  an  accident  by  virtue  of  such  oral 
notice  so  given,  such  accident  occurring  after  the  thirty  day  period.'^ 

Where  a  man  was  teaching  a  fourteen  year  old  girl,  who  had 
no  operator's  license,  to  drive  an  automobile,  and  the  foot  brake 
thereon  refused  to  work  and  the  man  reached  over  and  steered 
the  automobile  without  interference  from  the  girl,  and  applied 
the  emergency  brake,  but  shortly  thereafter  the  automobile  struck 
a  pedestrian,  the  girl  was  not  the  "driver"  under  this  evidence  at 
the  time  of  the  accident,  and  the  insurance  company  could  not 
escape  liability  under  an  automobile  policy  containing  a  provision 
relieving  it  from  liability  where  the  automobile  should  be  operated 
in  violation  of  law.  The  accident  occurred  in  California  where 
the  statute  requires  an  operator's  license  of  any  person  under  six- 
teen years  of  age  before  driving  an  automobile." 

Where  an  automobile  insurance  company  sought  a  declaratory 
judgment  of  nonliability  under  its  policy  and  the  insured  testified 


9.  Utah — London  Guaranty  and  Ac- 
cident Co.  V.  Frazee,  112  Utah 
91,  185  P.2d  284. 

10.  Ga. — Milwaukee  Mechanic's  In- 
surance Co.  V.  Davis,  79  Ga.App. 
70,  52  S.E.2d  643.  See  also,  48  S.E. 
2d  876. 

11.  U.S. — Lumbermen's  Mut.  Casual- 
ty Co.  V.  Mclver,  D.C.Cal.,  27 
F.Supp.  702. 

N.H. — Sec  also,  American  Em- 
ployers Ins.  Co.  V.  Wentworth, 
90  N.H.  112,  5  A.2d  265,  wherein 
the  court  said,  "the  plaintifiF's  mo- 
tion for  a  directed  verdict  upon 


the  issue  of  permitted  use  does  not 
invite  extended  consideration.  It 
is  sufficient  to  say  that  the  rec- 
ord discloses  ample  evidence  to 
justify  the  conclusion  that  upon 
the  day  of  the  accident  Pelczar 
took  the  car  in  question  from  the 
defendant  Wentworth's  garage  in 
accordance  with  a  continuing  ar- 
rangement which  had  been  in  ef- 
fect for  several  weeks,  by  the 
terms  of  which  he  was  allowed 
to  use  garage  cars  'to  run  back 
and  forth  with  and  to  do  er- 
rands.' " 
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that  he  had  theretofore  sold  the  automobile  and  had  had  nothing 
to  do  with  it  thereafter  and  there  was  other  evidence  tending  to 
show  that  insured  gave  up  possession  when  he  sold  it,  under  this 
evidence,  even  if  a  contract  other  than  one  of  sale  might  have  been 
sustained  by  the  evidence,  a  trier  of  facts  was  not  thus  compelled  to 
so  find;  the  evidence  in  this  case  sustained  a  finding  of  a  sale.^* 

The  substantial  evidence  that  a  truck  owner's  employee  had 
previously  used  the  truck  for  hunting  trips  and  that  sometimes  he 
had  owner's  express  permission,  and  that  employee  had  bought 
gasoline  for  the  truck  and  such  purchases  were  charged  and  then 
deducted  from  his  paycheck,  was  sufficient  to  support  a  finding 
that  the  employee  drove  the  truck  with  the  owner's  permission 
when  he  used  the  truck  on  a  hunting  trip,  so  as  to  make  the  in- 
surance company  liable  therefor  under  an  omnibus  clause  of  an 
automobile  liability  policy  extending  covering  to  any  person  using 
truck  with  the  owner's  permission.^' 

In  an  insurance  company's  action  against  the  beneficiaries  under 
an  accident  policy  for  declaratory  relief  that  the  insurance  company 
was  not  liable,  the  evidence  indicated  that  the  insured  died  three 
or  four  days  after  a  severe  automobile  wreck  and  that  he  previous- 
ly appeared  well  and  strong,  was  insufficient  to  sustain  the  insur- 
ance company's  burden  of  proof  that  the  insured  did  not  die  as  a 
result  of  an  accident.^* 


12.  U.S. — See  also,  (American)  Lum- 
bermen's Mut.  Casualty  Co.  of 
Illinois  V.  Timms  and  Howard, 
C.C.A.N.Y.,  108  F.2d  497,  holding 
that  where  declaratory  action 
concerning  the  obligations  of  an 
automobile  liability  insurance 
company  involved  questions  as  to 
whether  the  trip  involved  in  the 
action,  being  made  by  the  in- 
sured's truck  at  the  time  of  the 
accident,  included  a  stop  at  a 
pharmacy  for  business  purposes, 
the  court  in  its  discretion  prop- 
erly denied  a  new  trial  for  newly 
discovered  evidence  of  mistake  in 
the  name  of  the  pharmacy. 
N.H. — Merchants  Mut.  Casualty 
Co.  V.  Pinard,  87  N.H.  473,  183 
A.  36. 


13.  U.S.— Hartford  Ace.  &  Indem. 
Co.  v.  Jaspeh,  C.C.A.Ore.,  144  F. 
2d  266. 

14.  U.S.— Travelers  Ins.  Co.  of  Hart- 
ford, Conn.  V.  Drumheller,  D.C. 
Mo.,  25  F.Supp.  606. 

Reliance  Life  Ins.  Co.  v.  Bur- 
gess, C.C.A.Mo.,  112  F.2d  234, 
certiorari  denied  61  S.Ct.  137.  311 
U.S.  699,  85  L.Ed.  453,  rehearing 
denied  61  S.Ct.  391,  311  U.S.  730, 
85  L.Ed.  475. 

CaL — Moreno  v.  New  Guadalupe 
Mining  Co.,  35  Cal.  App.  744, 
170  P.  1088,  where  the  proof  con- 
sisted briefly  of  evidence,  of  non 
prejudiced  witness  and  also  rel- 
atives  of   the   deceased,   that   he 
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In  a  proceeding  for  a  declaration  of  whether  an  insurance  com- 
pany was  bound  under  the  terms  of  the  policy  to  defend  actions 
brought  against  the  employer  by  two  employees  who  claimed  to 
have  been  poisoned  by  using  a  dangerous  substance  in  the  course 
of  their  employment,  the  evidence  tending  to  show  that  one  em- 
ployee was  suffering  from  eczema,  and  that  the  employee's  oc- 
cupation had  nothing  to  do  with  such  condition,  justified  a  directed 
verdict  against  the  insurance  company. 

And  in  such  a  case  where  the  evidence  was  conclusive  that  one 
of  the  employees  involved  was  not  suffering  from  an  occupational 
disease,  and  a  physician  testified  that  the  other  employee  had  the 


came  home  after  an  accident, 
complained  of  hurting  in  his  side, 
his  wife  made  some  broth;  he 
went  to  work  the  next  day;  soon 
returned;  took  to  his  bed;  and 
thereafter  died  without  leaving 
the  bed.  Two  doctors  were  in  at- 
tendance, but  neither  was  called. 
The  testimony  of  these  lay  wit- 
nesses went  no  further  than 
statements  of  complaints  by  the 
decedent  of  pain  suffered  and  of 
the  turning  black  of  a  spot  on  his 
side  and  back.  Upon  this  evidence 
the  California  court  said:  "The 
insufficiency  of  the  evidence  to 
show  the  cause  of  death  of  the 
deceased  is  the  first  point  made 
in  support  of  the  appeal.  In  re- 
sponse thereto  we  deem  it  suffi- 
cient to  say  that,  although  the 
evidence  relied  upon  for  the  plain- 
tiff to  show  the  cause  of  death 
was  wholly  circumstantial,  never- 
theless we  deem  it  sufficient  to 
have  warranted  the  court  below 
in  submitting  the  case  to  the  jury, 
and  we  are  not  prepared  to  say 
that  the  jury  could  not  have  le- 
gitimately drawn  from  such  evi- 
dence the  inference  that  the  ac- 
cident in  question  was  the  cause 
of  the  death  of  deceased."  See 
also,  Louisville  &  Nat.  R.  Co.  v. 
Chamblee,  171  Ala.  188.  54  So. 
681,  Ann.Cas.   1913A,  977;  Rich- 


ards V.  Riverside  Iron  Works, 
56  W.Va.  510,  49  S.E.  437;  Louis- 
ville &  Nat.  R.  Co.  V.  Jones,  83 
Ala.  376,  3  So.  902;  Marks  v. 
Reissinger,  35  Cal.App.  44,  169  P. 
243. 

N.H.— Merchants  Mut.  Casualty 
Co.  V.  Smith,  91  N.H.  204,  17  A. 
2d  88.  In  the  cited  case  it  was 
contended  that  by  reason  of  cer- 
tain exclusions  in  the  insurance 
policy  issued  by  the  plaintiff,  two 
issues  of  fact  were  raised  by  the 
pleadings,  namely:  (1)  That  when 
the  accident  occurred,  was  the 
truck  being  operated  by  Francis 
Smith?  and  (2)  Was  said  Smith 
at  the  time  and  place  in  the  per- 
formance of  his  duties  as  an  em- 
ployee of  Winebaum?  As  regards 
the  second  issue  the  defendant 
Harry  Winebaum  testified  upon 
cross-examination  as  follows: 

"Did  you  own  the  truck  that 
was  involved  in  this  accident? 

A  Yes  sir,  that  is  my  truck. 

Q  And  that  the  men  that  were 
riding  on  that  truck  were  work- 
ing for  you? 

A  That's  right." 

This  testimony,  it  was  held,, 
would  alone  have  required  a  de- 
nial of  the  defendant's  motion  for 
nonsuit  or  dismissal  in  so  far  a& 
the  second  issue  was  concerned. 
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same  disease  as  the  former  employee,  directing  a  verdict  against  the 
insurance  company  on  the  ground  that  there  was  no  evidence  that 
the  latter  employee  was  not  suffering  from  an  occupational  disease, 
was  error  J  • 

In  an  action  by  a  surety  company  against  a  bus  company  for  de- 
claratory judgment  to  determine  the  obligation  of  the  insured  under 
the  terms  of  the  policy,  the  evidence  was  sufficient  to  establish  an 
Interstate  Commerce  Commission's  endorsement  was  attached  to 
the  policy  at  the  time  of  delivery  thereof,  although  at  some  sub- 
sequent time  it  had  been  removed  there  from  J* 

In  an  action  for  a  determination  of  rights  under  a  public  liability 
insurance  policy,  the  evidence  was  insufficient  to  make  a  jury  ques- 
tion on  the  issue  of  the  coverage  by  the  policy  of  liability  for  per- 
sonal injuries  caused  by  the  use  of  charcoal  burners  for  the  pur- 
pose of  heating  the  buildingJ^ 

In  an  action  for  a  declaratory  judgment  of  an  automobile  lia- 
bility insurance  company's  rights,  the  evidence  did  not  show  that 
the  insured  misrepresented  the  ownership  of  the  truckj* 

It  has  been  held  that  evidence  sustained  a  decree  declaring  a 
policy  of  life  insurance  void  and  restraining  the  bringing  of  any 
suit  thereon,  on  the  ground  that  the  insured  made  false  representa- 
tions in  the  application  therefor,  in  answering  questions  concerning 
whether  he  had  syphilis  and  whether  he  had  ever  had  a  serious  ill- 
ness, or  had  undergone  a  surgical  operation.** 

Evidence  was  sufficient  to  authorize  granting  of  a  declaratory 
judgment  that  a  bank  receiver  was  the  owner  of  a  life  insurance 
policy  pledged  by  the  insured  to  the  bank,  in  view  of  the  failure  to 
prove  an  alleged  agreement  by  the  bank's  president  that  the  insured 
or  beneficiary  could  buy  back,  or  redeem  the  policy  for  less  than 
the  amount  of  the  indebtedness  with  premiums  and  interest.*^ 

15.  N.H. — Lumbermen's    Mut.    Gas.  F.Supp.  931,  affirmed,  C.C.A.,  115 

Co.  V.  Rozan,  92  N.H.  328,  30  A.  F.2d  719. 

2(1  474.  18.  U.S. — American    Indem.    Co.    v. 

Carney,  D.C.Mo.,  54  F.Supp.  273. 
19.  IlL — Prudential  Ins.  Co.  of  Amer- 


16.  Mo. — Pennsylvania   Casualty  Co. 
V.    Suburban    Bus    Company,    — 


ica  V.  Montresor,  308  IlLApp.  317, 
Mo.App.  ~,  211  S.W.2d  524.  3^  ^^^d  423. 

17.  U.S.— Maryland    Casualty    Com-      20.  U.S.— Pichcr  v.   Brisk,    D.C.Mc., 
pany  v.   Scharlack,   D.C.Tex,   31  35  F.Supp.  280. 
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§  414.    Principal  and  Agent,  Master  and  Servant— Weight  and 
Sufficiency  of  Evidence 

Where  two  brokers  were  claiming  commissions  for  making  a 
single  sale  of  land  independently  of  each  other,  the  owner  is  not  en- 
titled to  proceed  to  a  declaratory  judgment  where  the  exhibited 
contracts  did  not  determine  the  rights  of  either  broker  and  did  not 
show  facts  upon  which  legal  relations  of  the  owner  to  the  brokers 
rested.*^ 

A  declaratory  judgment  action  seeking  a  determination  that  a 
"coal  hustler"  employed  and  paid  by  a  coal  dealer  who  charged  the 
cost  thereof  to  customers  was  not  an  "employee"  required  to  be 
protected  under  the  insurance  provision  of  the  District  of  Colum- 
bia Employes  Compensation  Act,  could  not  be  maintained,  not- 
withstanding a  contrary  ruling  of  the  Deputy  Commissioner,  where 
the  evidence  showed  that  the  coal  hustler  had  not  been  injured,  and 
had  not  made  a  claim  or  threatened  to  malce  a  claim  against  the 
plaintiff  employer,  since  no  "actual  controversy"  was  established 
by  such  showing.** 

In  an  action  by  an  employer  which  handled  wholesale  hardware 
and  kindred  articles  for  a  declaration  that  an  employee  in  charge 
of  a  shipping  office  was  a  bona  fide  executive  within  the  Fair  Labor 
Standards  Act  exemption,  the  evidence  established  that  particular 
weight  would  be  given  to  such  employee's  recommendation  with 
reference  to  hiring  and  promotion,  change  of  status,  or  discharge  of 
any  subordinate  employee  in  the  shipping  room,  and  that  such 
employee  customarily  and  regularly  exercised  discretionary  powers, 
and  that  he  exercised  discretion  and  judgment  in  the  laying  out, 
directing  and  supervising  the  work  in  his  department,  that  he  was 
in  full  charge  of  the  department  wherein  employees  were  exclu- 
sively engaged  in  the  physical  handling  of  merchandise  and  its 

21.  Tenn. — Newsum  v.  Interstate  John  P.  Agnew  &  Co.  v.  Hoage, 
Realty  Co.,  152  Tenn.  302,  278  S.  D.C.D.C,  17  F.Supp.  606,  affirmed 
W.  56.  99  F.2d  349,  69  App.D.C  116. 

22.  U.S. — Sec,  however,  Associated  But  see  Sharon  v.  Tucker,  12 
Indemnity  Corporation  v.  Man-  S.Ct  720,  144  U.S.  533,  36  L,Ed. 
ning,  C.A.A.Wash.,  107  F.2d  362.  532,  where  a  contrary  rule  is 
Evidence  held  sufficient  to  show  maintained  and  not  without  sub- 
driver  of  automobile  was  in-  stantial  reasons  to  support  it. 
sured's  agent 
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preparation  for  shipment,  and  that  he  was  a  manager  of  a  custom-: 
arily  recognized  department  or  subdivision.*' 

The  evidence  was  sufficient  to  sustain  the  trial  court's  finding 
that  the  fire  department  equipment  superintendent  of  a  municipality 
was  an  employee  of  the  fire  department,  whose  department  had  a 
substantial  connection,  either  direct  or  indirect,  with  the  prevention 
or  extinguishing  of  fires  in  the  city,  insofar  as  his  rights  for  fire 
and  police  pension  benefits  were  concerned.** 

In  a  contest  as  to  whether  or  not  a  superintendent  of  fire  depart- 
ment equipment  was  entitled  to  pension  benefits,  the  evidence  was 
sufficient  to  warrant  the  court  in  finding  that  during  a  portion  of 
the  time  he  had  spent  a  substantial  part  of  his  time  in  the  main- 
tenance and  repair  of  fire  department  equipment,  so  as  to  entitle 
him  to  pension  benefits.*'  The  evidence  was  insufficient  to  estab- 
lish that  an  agent  was  required  to  purchase  a  specified  quantity 
of  merchandise  per  month,  it  being  the  understanding  that  a  quota 
was  fixed  instead  of  an  absolute  agreement  to  make  the  purchase.*® 

In  a  dispute  in  a  declaratory  action  brought  by  employees  of  a 
railroad,  against  the  employer,  wherein  it  was  charged  by  the  em- 
ployees that  the  railroad  had  breached  its  agreement,  by  the  divert- 
ing of  traffic  from  one  division  to  another,  and  thereby  impaired 
seniority  rights  of  employees,  the  evidence  justified  the  finding  that 
the  contract  had  not  been  breached,  and  that  the  contract  limited 
seniority  rights  of  the  employees  to  the  division  upon  which  the 
seniority  rights  had  been  acquired.*^ 

§  415.    Justiciable  Controversy — Weight  and  Sufficiency  of  Evi- 
dence 

If  the  facts  adduced  in  evidence  fail  to  show  the  existence  of  a 
genuine  justiciable  controversy,  actual  in  character,  then  the  parties 
are  not  entitled  to  a  declaration  of  rights,  whether  the  suit  be 
contested  or  conducted  along  friendly  lines.*® 

23.  U.S.  —  Marshall- Wells  Co.  v.  26.  CaL— Hotchkiss  v.  Nelson  R. 
Hawley,  D.C.Minn.,  53  F.Supp.  Thomas  Agency,  —  Cal.App.  — , 
295.                                                              214  P.2d  568. 

24.  Cal-Giese  y.  City  of  Los  An-  27.  Ncb.-Gaskill  v.  Roth,  C.C.A.Neb., 
fd  5^2                ''             '  ^51  F.2d.  336. 

25.  CaL— Giese  v.   City  of  Los  An-  28.  Ala.— Jefferson   County  v.  John- 
geles,  n  Cal.App.2d  431,  175  P.  son,  232  Ala.  406,  168  So.  450. 
2d  562. 
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Whether  or  not  there  is  a  justiciable  controversy  justifying  the 
granting  of  a  declaratory  judgment  is  a  factual  question,  and  it  is 
immaterial  whether  it  is  established  by  the  pleadings  or  by  evi- 
dence.2» 

In  a  declaratory  action  regarding  the  validity  of  a  patent,  the 
proof  made  by  affidavit,  was  insufficient  to  establish  that  the  pat- 
ent holder  had  made  a  charge  of  infringement  and  was  insuffi- 
cient to  show  the  existence  of  an  "actual  controversy"  necessary 
to  the  maintenance  of  the  action.*® 

A  stipulation  that  there  is  a  justiciable  controversy  involved  in 
a  declaratory  action  is  insufficient,  when  the  record  fails  to  disclose 
the  presence  of  such  controversy  therein.'^ 

Where  it  appears  in  a  declaratory  action  that  the  act  with  re- 
spect to  which  a  declaration  is  sought  has  been  already  completed 
and  performed,  as  a  general  rule  a  declaration  of  rights  will  be 
denied.** 

§  416.     Constitutionality  of  Satutes  and  Ordinances — ^Weight  and 
SufEciency  of  Evidence 

One  seeking  to  invalidate  a  statutory  provision  in  a  declaratory 
action  must  show  the  unconstitutionality  thereof  beyond  a  rea- 
sonable doubt.** 

In  a  motor  vehicle  carrier's  action  against  state  officers,  for  decla- 
ration of  rights  determining  the  rights,  status,  and  legal  relations 

Ky.— Shearer  v.  Backer,  207  Ky.  Walla,    196  Wash.  268,   82   P.2d 

455,  269  S.W.  543.  584. 

Ore.— Eugene  School  Dist.  No.  4  D.C.— Spreckels     Sugar     Co.     v. 

V.  Fisk,  159  Ore.  245,  79  P.2d  262.  Wickard,  75  U.S.App.D.C.  44,  131 

Tenn.    -—   Hurlbut    v.    Town    of  F.2d  12. 

Lookout    Mountain,    Tenn.    Ch.      32.  Minn. — See     also,     Macdanz     v. 

App.,  49  S.W.  301.  Northern      States      Power      Co., 

Crockett  County  v.  Walters,  170  Minn.,  289  N.W.  58,  with  respect 

Tenn.  ZZ7,  95  S.W.2d  305.  to  the  sufficiency  of  consideration 

29   Va. — Yukon  Pocahontas  Coal  Co.  to  support  a  contract  between  a 

V.  Ratliff,  175  Va.  366,  8  S.E.2d  customer  and  electric  company. 

303.  Ore. — Andrews  v.   Andrews,   144 

30.  U.S.-Thermo-Plastics    Corp.   v.  0^«-  200.  24  P.2d  332. 
,,.,„,.._  33.  Colo.— Rinn  v.  Bedford,  Colo.,  84 
International    Pulverizing  Corp..  ^^d  827.      See    also.    Equitable 
D.C.N.J..  42  F.Supp.  408.  Beneficial  Ass'n  v.  Withers.  122 

31.  Wadi.— Adams  v.  City  of  Walla  N.J.  Eq.  134,  192  A.  Sll. 
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of  the  parties  under  an  Act  imposing  equalization  fees  on  vehicles 
propelled  by  motors  burning  fuel  not  subject  to  state  motor  vehicle 
tax  laws,  a  witness'  testimony  based  on  exhibits  not  offered  in  evi- 
dence as  to  the  cost  per  mile  of  operating  defendant's  vehicle  pro- 
pelled by  Diesel  motors,  was  insufficient  to  discharge  plaintiff's  bur- 
den by  proof  that  the  plaintiff's  business  would  be  done  at  a  loss  if 
such  tax  is  added  to  expenses  incurred  in  all  other  states  wherein 
it  operated  in  absence  of  evidence  of  its  expenditures  in  the  state ; 
the  extent  to  which  its  actual  receipts  exceeded  such  expendi- 
tures, the  method  of  allocating  such  expenditures  and  the  perform- 
ance of  plaintiff's  services  in  the  state  without  adequate  remunera- 
tion, especially  where  the  plaintiff  largely  withdrew  its  Diesel  type 
unit  from  this  state.** 

Where  it  is  sought  to  have  a  declaration  made  as  to  the  un- 
constitutionality of  a  statute  but  it  appears  from  the  plaintiff's 
evidence  that  he  would  not  be  entitled  to  the  relief  ultimately 
prayed  for,  although  he  established  all  of  the  allegations  of  his 
complaint,  the  evidence  is  insufficient  to  warrant  granting  a  de- 
claratory judgment.** 

§  417.    Parties,  Capacity — ^Weight  and  SufEciency  of  Evidence 

In  a  declaratory  action  where  an  issue  was  made  of  the  cor- 
porate capacity  of  the  plaintiff,  a  certificate  of  a  proper  state  officer 
showing  such  capacity  is  sufficient  proof  thereof.*^ 

§  418.     Default  Cases— Weight  and  Sufficiency  of  Evidence 

Even  a  default  of  a  party  litigant  may  not  always  entitle  the 
plaintiff  to  a  declaration  of  rights ;  so  it  has  been  held  that  an  oc- 
cupant of  mortgaged  premises  seeking  to  establish  an  oral  collateral 
contract  giving  her  a  right  to  occupy  a  portion  of  such  premises 
rent  free,  is  not  entitled  to  a  declaratory  judgment  merely  because 
of  a  default  of  one  party  defendant,  since  a  right  to  such  judgment 
depends  upon  proof  adduced  at  the  trial. *^ 

34.  Neb. — Rocky  Mountain  Lines  v.  36.  U.S. — Builders  &  Manufacturers 
Cochran,  140  Neb.  378,  299  N.W.  Mut  Casualty  Co.  v.  Paquctte. 
596.  D.CMc,  21  F.Supp.  858. 

35.  U.S.— Johnson  v.  Town  of  Deer-  37.  U.S.— Vonherberg  v.  City  of  Se- 
field,  D.CMass.,  25  F.Supp.  918,  ^ttle,  D.CWash.,  20  F.2d  247, 
affirmed  59  S.Ct  791,  306  U.S.  wherein  it  is  said:  "Issuable  facts 
621,  83  L.Ed.  1027,  rehearing  de-  arc  tendered,  and  the  court  may 
nied  59  S.Ct.  832,  307  U.S.  650, 

83  L.Ed.  1529. 
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The  filing  of  the  demurrer  is  not  the  making  of  a  "defense"  with- 
in the  meaning  of  a  statute  generally  found  in  codes  to  the  effect 
that  if  no  "defense"  be  made  the  plaintiff  cannot  have  judgment  for 
any  relief  not  specifically  demanded  but  if  a  defense  be  made  he 
may  have  a  judgment  for  other  relief. '• 

§  419.     Vendor  and  Purchaser — ^Weight  and  Sufficiency  of  Evidence 

Where  an  objection  arose  as  to  the  title  offered  in  a  contract 
of  sale  of  real  property,  and  all  of  the  objections  were  of  matters 
not  required  to  be  shown,  under  local  law,  in  an  abstract,  and  with- 
out consideration  of  such  objections  the  abstract  showed  a  good 
and  sufficient  title,  marketable  in  character,  this  evidence  is  suffi- 
cient to  support  a  finding  of  marketability  of  title.  In  other  words, 
it  was  held  if  the  evidence  showed  a  good  and  marketable  title  by 
a  consideration  of  these  matters  required  to  be  disclosed  by  an  ab- 
stract in  harmony  with  the  requirements  of  local  law  then  the  evi- 
dence is  sufficient  to  show  that  such  title  has  been  offered.** 

The  evidence  sustained  a  finding  that  the  purchaser  of  a  mine 
failed  to  make  the  installment  payments  at  the  dates  designated, 
or  on  extended  dates  warranting  the  termination  of  a  contract  of 
purchase  for  a  breach  of  covenants.^o 

In  an  action  for  declaratory  relief  with  respect  to  the  sale  and 
conveyance  of  certain  resort  property,  the  evidence  sustained  a 
finding  to  the  effect  that  the  agreement  was  that  the  seller  was  to 

not  determine  these  facts  upon  to  that  judgment,  which  may  be 
ex  parte  affidavits."  granted  in  the  discretion  of  the 
Colo. — Armstrong  v.  Carman  Dis-  court,  will  depend  on  the  proof 
tributing  Co.,  108  Colo.  223,  115  she  adduces  on  the  trial  and  not 
P.2d  386.  on  the  mere  fact  that  one  party 
N.Y. — Wilson  v.  Wilson,  N.Y.  is  in  default."  Sec  also,  James  v. 
Sup.,  43  N.Y.S.2d  526,  181  Misc.  Alderton  Dock  Yards,  256  N.Y. 
941,  holding  that  in  a  declaratory  298,  176  N.E.  401,  reargument  de- 
judgment  action,  a  judgment  by  nied  256  N.Y.  681,  177  N.E.  191. 
default  will  not  be  allowed  and  38«  Ky. — Union  Light,  Heat  &  Pow- 
formal  proof  must  be  submitted.  er   Co.  v.   City  of  Bellevue,  284 

Griscti    v.    Mortgage    Commis-  Ky.  405,  144  S.W.2d  1046. 

sion,   249   App.Div.   632,   291    N.  39.  Wis.— Miller  v.   Milwaukee   Odd 

Y.S.  257.     In  the  course  of  the  Fellows  Temple,     206  Wis.  547, 

opinion  it  is  said,  "The  order  de-  240  N.W.  193. 

nying  her  (Plaintiff's)  motion  for  40.  CaL — Capital  Nat.  Bank  v.  Smith, 

a    declaratory    judgment    is    af-  62  Cal.App.  2d  328,  144  P.2d  665. 
firmed,  without  costs.  Her  right 
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convey  to  the  buyer  a  good,  free,  clear,  and  marketable  title,  save 
only  certain  enumerated  exceptions,  and  that  the  conveyance 
proffered  of  the  vendor's  right,  title,  and  interest,  in  said  property 
was  in  the  nature  of  a  quit-claim  deed,  and  did  not  satisfy  the 
contract  entered  into.*^ 

§  420.    Easements — ^Weight  and  SufEciency  of  Evidence 

In  an  action  by  landowners  for  a  declaratory  judgment  that  cer- 
tain townships  had  no  right  to  construct  or  maintain  a  public  road 
on  a  township  line  separating  the  landowners'  land,  but  evidence 
was  adduced  showing  that  the  townships  had  duly  laid  out  and 
established  the  road,  and  that  the  land  was  subject  to  the  easement 
of  the  road,  was  sufficient  to  warrant  a  finding  of  the  right  to  con- 
struct and  maintain  such  road  on  said  line  ** 

§  421.    Restrictions  on  Building — ^Weight  and  Sufficiency  of  Evi- 
dence 

Where  a  restriction  was  contained  in  a  deed,  and  it  was  sought 
to  be  relieved  of  the  effect  of  such  restriction,  but  evidence  showed 
that  the  covenantor  was  in  effect  attempting  to  violate  the  con- 
tract ;  under  such  circumstances,  a  court  of  equity  could  not  grant 
the  relief,  unless  the  covenantor  would  place  the  trial  court  in  pos- 
session of  evidence  from  which  it  would  be  enabled  to  formulate  a 
decree  which  would  work  full  justice  to  the  covenantee. 

The  granting  of  the  relief  prayed  for  should  be  awarded  only 
in  case  the  covenantee  can  be  compensated  in  the  decree  for  any 
substantial  damages  suffered,  and  the  granting  of  such  relief  should 
be  conditioned  upon  the  payment  of  the  damages  awarded  therein, 
and  where  the  evidence  warranted  a  finding  by  the  trial  court  that 
the  covenantee  would  be  damaged  by  the  removal  of  the  restric- 
tion, but  that  the  amount  of  such  damages  could  not  be  determined 
from  the  evidence  offered,  the  evidence  was  insufficient  within  the 
above  laid  down  rule  to  warrant  the  removal  of  the  building  re- 
strictive covenant.** 

41.  CaL— Davis  v.   Stulman,  12  Cal.  43.  N.Y. — Lacov   v.    Ocean    Avenue 
App.2d  452,  164  P.2d  787.  Bldg.  Corporation,  257  N.Y.  362, 

42.  Minn.— Freemen    v.     Pine    City  178  N.E.  559. 
Township,  205  Minn.  309,  286  N. 

W.  299. 
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But  in  an  action  to  annul  a  building  restriction  in  a  deed  where 
the  evidence  disclosed  that  the  plaintiff's  lot  was  worth  about 
$40,000  with  the  restriction  against  erection  of  any  buildings,  except 
residences;  that  it  was  on  a  business  street,  and  could  be  used  prac- 
tically for  business  purposes  only ;  that  a  business  building  thereon 
would  increase  the  value  of  every  lot  in  the  tract,  and  would  not 
damage  residences  thereon;  the  taxes  on  the  lot  were  between 
three  and  four  hundred  dollars  per  year;  and  that  street  lighting 
assessments  were  $360  per  year,  it  being  stipulated  further  that  the 
lot  had  been  placed  by  the  city  in  a  zoning  district  wherein  only 
business  buildings  could  be  erected,  and  an  exhibit  in  evidence 
showed  there  were  business  places  in  both  directions  from  such 
lot  on  the  same  street,  the  evidence  was  sufficient  to  warrant  the 
removal  of  the  building  restriction.** 

In  a  suit  to  have  plaintiff's  lot  declared  free  of  resident  building 
restrictions  for  the  benefit  of  an  adjoining  lot  in  a  deed  conveying 
the  burdened  lot  to  the  plaintiff's  grantors,  evidence  that  the  house 
on  the  adjoining  lot  owned  by  the  defendant  was  no  longer  used 
as  a  residence,  that  there  were  two  bungalow  courts,  one  of  which 
immediately  adjoined  plaintiff's  lots  on  the  same  side  of  the  street, 
and  in  the  same  block,  that  there  were  two  apartment  houses,  a 
gown  shop,  and  an  apartment  court  on  the  opposite  side  of  the 
street,  and  that  a  boulevard  at  one  end  of  the  block  was  devoted 
almost  entirely  to  commercial  uses,  supported  the  trial  court's  con- 
clusion that  the  conditions  in  the  neighborhood  had  undergone  a 
sufficient  change,  since  the  covenant  was  made  to  render  the  re- 
striction obsolete  and  unreasonable,  and  that  the  plaintiff's  lot  was 
not  longer  sufficiently  desirable  for  residential  use  to  warrant  the 
enforcement  of  the  restriction  and  against  the  plaintiff.*' 

In  a  suit  for  declaratory  relief  seeking  to  construe  a  provision 
in  a  deed  conveying  a  lot  that  the  lot  and  all  buildings  to  be  erected 
on  a  designated  drive  should  be  used  exclusively  for  private  resi- 
dences except  a  designated  lot  and  lots  having  a  frontage  on  an- 
other street,  the  evidence  supported  findings  of  fact  on  which  a 
judgment  for  the  grantor  was  based  to  the  effect  that  the  use  of 
the  lot  conveyed  to  grantee  was  confined  to  residential  purposes 

44.  CaL— Hess  v.  Country  Club  Park,      45.  CaL— Marra  v.  Aetna  Const.  Co., 
213  Cal.  613,  2  P.2d  782.  15  Cal.2d  375,  101  P.2d  490. 
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and  that  the  grantor  was  entitled  to  enforce  the  restrictive  clause 
contained  in  the  deed.*** 

Where  the  plaintiff  brought  an  action  against  several  corporate 
defendants  and  several  individual  defendants,  in  which  the  plaintiff 
sought  a  declaratory  judgment  declaring  that  the  corporate  de- 
fendants could  lawfully,  at  any  time,  release,  modify,  or  terminate 
certain  building  restrictions  upon  a  designated  section  of  land,  with- 
out infringing  upon  the  rights  of  other  property  owners  in  other 
areas,  evidence  was  insufficient  to  overcome  the  clear  restrictive 
provisions  in  the  deeds  under  which  a  series  of  independent  sub- 
divisions had  been  established.'*^ 

In  an  action  involving  restrictive  covenants  against  engaging  in 
business  in  a  particular  section,  the  evidence  was  sufficient  to 
establish  that  there  was  involved  an  actual  dispute  between  the 
parties  as  to  the  validity  of  the  restrictive  provisions  of  the  cove- 
nant.** 

Where  it  appears  from  the  evidence  that  conditions  have  changed 
in  the  neighborhood  covered  by  the  restriction,  that  it  would  be 
unjust  or  inequitable  to  enforce  same,  the  enforcement  thereof  will 
be  denied.** 

§  422.    Leases — ^Weight  and  Sufficiency  of  Evidence 

Where  a  lease  was  defective  from  a  legal  standpoint  by  reason 
of  the  absence  of  witnesses  thereon  to  the  signatures  thereto,  nev- 
ertheless such  lease  is  evidence  of  the  contract  between  the  parties 
in  a  declaratory  judgment  action,  and  is  sufficient  where  acted  upon 
to  warrant  a  declaration  for  damages  for  breach  of  contract  or 
specific  performance.'® 

In  a  declaratory  action  brought  by  the  plaintiff  to  determine 
whether  the  plaintiff's  lease  had  been  validly  renewed,  and  to  nullify 

46.  CaL  — Aller  v.  Berkeley  Hall  50.  Ohio— RKO  Distributing  Corpo- 
School  Foundation,  40  Cal.App.  ration  v.  Film  Center  Realty  Co., 
2d  31,  103  P.2d  1052.  53  ohio  App.  438,  5  N.E.2d  927. 

47.  DeL-Gammons  v.  Kennet  Park  j,  ^^,^3  ^^^^  ^^^^^  j^  ^^^j^.^^  j^ 
Development   Corp.,  —  Del.  — ,  ...          r  ^.  •      , 

61  A  2d  391  prevented 

48.  Conn.— Beit  v.  Beit,  135  Conn.  *^c  reception  of  such  lease  in  evi- 
195,  63  A.2d  161.  dence,  even  though  void  for  the 

49.  CaL — Hess  v.  Country  Club  Park,  absence  of  witnesses. 
213  Cal.  613,  2  P.2d  782. 
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an  agreement  of  purchase  and  sale  of  the  property  covered  by  the 
lease  entered  into  between  the  defendants,  where  it  appeard  that  the 
plaintiff  gave  a  seasonal  notice  of  renewal,  and  negotiations  were 
had  between  the  parties  relative  to  a  purchase  of  the  premises  by 
the  plaintiff  and  not  having  materialized,  the  one  defendant  entered 
into  an  alleged  contract  with  her  husband,  who  was  a  lawyer,  for 
the  sale  of  the  premises  for  an  exorbitant  price,  the  lease  providing 
that  the  plaintiff  had  the  right  to  purchase  the  property  at  the  same 
price  that  another  offered,  and  the  plaintiff  having  declined  to 
purchase  at  such  price,  brought  the  declaratory  action,  the  evidence 
was  sufHcient  to  establish  that  the  whole  transaction  between 
defendants  was  merely  a  device  to  force  the  plaintiff  to  pay  such 
an  exorbitant  price,  in  view  of  the  relationship  of  the  defendants." 

In  an  action  brought  by  an  insurance  company  against  a  lessee 
and  the  lessee's  assignee  for  declaratory  relief,  the  evidence  was 
sufficient  to  establish  that  at  the  time  of  the  loss  the  assignee  de- 
fendant was  the  sole  owner  of  the  lease-hold  interest  previously 
owned  by  the  lessee  assignor,  including  the  lessee  assignor's  rights 
to  the  building  on  the  premises,  the  destruction  of  which  resulted 
in  the  loss  allegedly  covered  by  certain  policies  of  fire  insurance.'* 

Where  the  plaintiff  sued  for  a  declaratory  judgment  and  for  other 
equitable  relief  to  sustain  his  asserted  rights  under  a  written  sub- 
lease, under  a  major  lease  held  by  the  defendants,  where  the  sub- 
lease contained  an  option  to  renew  in  the  event  that  the  major 
lease  should  be  renewed,  the  evidence  was  sufficient  to  sustain  the 
rights  of  the  plaintiff  to  renewal  of  the  sub-lease.'* 

Where  the  evidence  tended  to  prove  that  under  an  oil  and  gas 
lease  on  a  certain  date  each  forty  acre  tract  that  was  not  developed 
should  revert  to  the  lessor,  the  court  properly  denied  forfeiture  as 
to  one  tract  on  which  a  well  had  been  started  in  time  to  be  com- 
pleted before  the  named  date,  but  its  completion  was  prevented  by 
unusual  conditions  not  to  be  anticipated,  and  properly  granted  for- 
feitures as  to  other  forty  acre  tracts  on  which  no  wells  had  been 

51.  N.Y. — Rail   Restaurants   v.    Mer-  tual  Insurance  Co.  v.  Jim  Dandy 
chants,  276  App.Div.  884,  93   N.  Markets,  11  F.Supp.  171. 
Y.S.2d  748.  53.  CaL— Jones  v.  Feichtmeir,  95  Cal. 

52.  U.S.— Central  Manufacturer's  Mu-  App.2d  341,  212  P.2d  933. 
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started,  though  seven  forty  acre  tracts  out  of  ten  had  been  developed 
at  an  expense  of  $150,(XX).»^ 

In  a  proceeding  under  the  declaratory  judgment  statute  to  test 
the  validity  of  a  transaction  between  a  county  and  a  corporation, 
whereby  the  latter  leased  a  bridge  to  the  county  for  a  year  for  a 
stipulated  sum,  in  addition  to  which  the  county  agreed  to  pay  cer- 
tain expenses  in  connection  with  the  bridge,  a  declaratory  judg- 
ment approving  the  transaction  was  unauthorized,  where  the  alle- 
gations and  proof  did  not  place  facts  before  the  trial  court  suffi- 
cient to  enable  it  to  determine  whether  the  annual  income  of  the 
county  for  a  certain  year,  would  allow  the  county  to  meet  the 
rental  and  to  pay  its  essential  governmental  expense  without  ex- 
ceeding its  annual  income  and  thereby  violate  constitutional  in- 
hibition respecting  tax  rate  and  indebtedness  of  county.'* 

In  a  declaratory  judgment  action  where  the  sub-lease  obligated 
the  sub-tenant  to  pay  the  tax  assessed  against  the  tenant's  income 
derived  from  the  rent,  did  not  specify  how  the  tenant's  income 
should  be  figured.  The  evidence  in  the  cited  case  did  not  suffi- 
ciently show  that  the  agreement  entered  into  in  the  year  1928 
between  the  parties  for  the  calculation  of  the  tax  liability  on  an 
agreed  base  was  to  continue  throughout  the  entire  term  of  the 
sub-lease  so  as  to  authorize  the  use  of  such  agreement  in  calculating 
the  sub-tenant's  liability.'* 

In  an  action  for  a  declaratory  judgment,  the  evidence  sustained 
a  finding  that  on  visits  to  the  hotel  by  one  of  the  original  lessees 
of  the  hotel  property,  the  lessee  actively  engaged  in  the  manage- 
ment of  the  hotel  as  authorized  by  the  lease,  which  provided  as 
rental  sixty  per  cent  of  the  net  earnings  of  the  hotel,  so  that,  pur- 
suant to  universal  custom,  the  lessee  on  such  occasions  was  prop- 
erly furnished  without  charge  rooms,  meals,  valet  and  laundry 
service  and  telephone  service  connected  with  the  hotel  business.'^ 

§  423.     Patents — Weight  and  Sufficiency  of  Evidence 

In  a  declaratory  judgment  action  to  have  a  patent  relied  on  by 

54.  U.S.— Hyde   v.    Blaxter,    CCA.  Land  Co.,  351  Mo.  932,  174  S.W. 
Kan.,  299  F.  167.  2d.  862. 

55.  Ky.— Wells   v.   Pendleton   Coun-  57.  CaL—Newcomb  &  Co.  v.  Sainte 
ty,  283  Ky.  546,  142  S.W.2d  178.  Claire  Realty  Co.,  55  Cal.App.2d 

56.  Mo.— J.  E.  Blank  Inc.  v.  Lennox  437,  130  P.2d  793. 
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the  defendant  declared  invalid,  and  also  a  determination  that  it  had 
not  been  infringed  by  the  plaintiff's  machine,  the  defendant  by 
specifying  certain  claims  as  relied  upon  was  estopped  from  claim- 
ing infringement  with  respect  to  the  claims  under  its  counterclaim, 
and,  where  there  was  a  finding  of  invalidity  of  the  specified  claims, 
a  general  finding  that  neither  patent  was  infringed  was  justified 
under  the  evidence,  though  a  finding  that  either  patent  was  gen- 
erally invalid  was  not  justified.  The  evidence  adduced  in  the  case 
amply  sustained  the  conclusion  reached  by  the  court.'® 

In  an  action  for  a  declaratory  judgment  with  respect  to  the 
validity  and  infringement  of  patents  and  for  an  accounting  of  dam- 
ages from  alleged  unfair  competition,  the  federal  district  court  was 
not  authorized  to  pass  upon  the  validity  of  another  patent  which 
was  in  the  case  only  as  an  object  of  the  defendant's  alleged  unfair 
assauh  upon  the  plaintiff's  business.'* 

In  a  declaratory  action  it  appeared  that  the  licensee  had  given 
notice  of  its  intent  to  withdraw  from  the  license  contract,  but  it 
was  induced  to  withhold  making  such  withdrawal  effective  until 
the  termination  of  a  certain  action  by  the  patent  licensor  against 
another,  and  the  licensee  agreed  to  so  wait,  and  if  the  licensor  suc- 
ceeded in  such  action  against  a  third  party,  the  licensee  was  to  con- 
tinue with  payment  of  the  license  charges,  but  if  the  action  was 
lost,  the  amounts  paid  by  the  licensee  to  the  licensor  were  to  be 
returned  to  the  licensee,  this  evidence  was  insufficient  to  bar  the 
licensee's  rights  respecting  the  validity  and  infringement  of  the 
patent,  which  was  asserted  constituted  unclean  hands  on  the  part 
of  the  licensee.*® 

In  an  action  brought  by  the  plaintiff  seeking  a  declaration  of  the 
invalidity  of  defendant's  patent  and  non-infringement  thereof  by 
the  defendant,  and  wherein  the  defendant  counterclaimed  for  an 
injunction  and  damages,  the  court  held  that  the  burden  of  proof 
was  upon  the  defendant  to  establish  such  infringement,  and  the 
evidence  was  insufficient  for  that  purpose.** 

58.  U.S.— U.  S.  Galvanizing  &  Plat-  60.  U.S.— Sutherland    Paper    Co.    v. 

ing    Equipment    Corporation    v.  Grant  Paper  Box  Co.,  82  F.Supp. 

Hanson- Van   Winkle  -  Munning  250,  see  also  8  F.R.D.  356,  416,  9 

Co..  C.C.A.W.Va.,  104  F.2d  856.  F.R.D.  422. 

».  U.S.— Zephyr  American  Corp.  v.  61.  U.S.— Phillip    A.    Hunt    Co.    v. 

Bates  Mfg.  Co.,  C.C.A.N.J.,  128  Malinckrodt  Chemical  Works,  72 

F.2d  380.  F.Supp.  865. 
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Where  it  is  developed  in  the  course  of  an  accounting  in  a  suit 
involving  a  patent  that  the  defendant  had  sold  other  machines 
similar  to  the  one  held  to  be  infringed,  the  alleged  existence  of 
new  evidence  of  prior  art,  indicating  that  such  machine  did  not 
infringe,  is  not  sufficient  to  entitle  the  defendant  to  maintain  a 
proceeding  for  declaratory  relief  determining  whether  or  not  such 
machines,  in  fact,  infringed  the  patent,  since  the  question  of  in- 
fringement was  required  to  be  determined  in  an  original  action 
and  not  be  injected  into  an  accounting  proceeding  after  an  in- 
fringement had  been  already  adjudicated.** 

Where  the  evidence  showed  an  expectation  on  the  part  of  the 
plaintiff  that  the  defendant  would  bring  a  suit,  that  is  not  enough 
to  entitle  the  plaintiff  to  maintain  a  declaratory  action  involving  a 
patent.*' 

In  an  action  brought  for  a  declaratory  judgment  that  the  plaintiff 
had  not  infringed  a  certain  patent,  or  that  the  same  was  invalid, 
after  hearing  the  evidence  the  court  held  that  the  complaint  could 
not  be  sustained  by  reason  of  the  establishment  of  certain  special 
defenses,  namely,  res  adjudicata,  estoppel,  and  the  holding  of  a 
license  under  the  defendant.*^ 

In  an  action  for  declaratory  judgment  as  to  the  validity  and  in- 
fringement of  a  patent  for  an  apparatus  for  measuring  a  field  of 
electrical  qualities  of  insulation,  the  record  showing  the  defend- 
ant's agreement  at  the  trial  that  the  phrase  "in  the  field"  imported 
into  the  claim  "certain  limitations"  without  any  showing  as  to 
the  scope  of  the  limitations  agreed  on,  did  not  show  an  admission 
that  such  phrase  limited  the  claim  to  "inner  shield"  against  stray 
currents  only  when  used  in  conjunction  with  "outer  shields".*' 

§  424.    Water  Rights — Weight  and  Sufficiency  of  Evidence 

Where  the  evidence  showed  that  water  appropriators  had  di- 

62.  U.S.  —  Tinius  -  Olsen  Testing  Wisconsin  Alumni  Research 
Mach.  Co.  V.  Baldwin-Southwark  Foundation,  D.C.Wis,  13  F.Supp. 
Corporation,  D.C.Pa.,  25  F.Supp.            596. 

885.  64.  U.S.— Signalitc  Fuse  Co.  v.  Fuse 

Man-Sew  Pinking  Attachment  Indicator  Co.,  78  F.  Supp.  588. 

Corporation  v.    Chandler    Mach.  65.  U.S. — Doble   Engineering   Co.  v. 

Co.,  D.C.Mass..  33  F.Supp.,  950.  Leeds    &    Northrup    Co.,    CCA. 

63.  U.S.— New    Discoveries,    Inc.  v.  Mass.,  134  F.2d  78. 
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verted  water  from  a  certain  canal  involved  for  a  period  of  26 
years,  this  was  sufficient  to  warrant  a  declaratory  judgment  of  a 
dedication  of  the  water,  and  the  right  of  the  plaintiffs  to  appropri- 
ate the  same  on  their  land.** 

§  425.    Bonds  and  Taxation — ^Weight  and  Sufficiency  of  Evidence 

In  a  taxpayer's  action  for  declaratory  judgment,  in  which  ac- 
tion an  injunction  was  sought  against  the  issuance  of  county  bonds 
to  refund  a  floating  indebtedness,  evidence  was  sufficient  to  show 
the  truth  of  schedules  and  statements  filed  as  an  exhibit  to  the 
county's  answer,  where  in  addition  to  a  stipulation  entered  into  by 
and  between  the  parties  that  such  schedules  and  statements  were 
correct,  an  accountant,  who  had  audited  the  books  and  affairs  of 
the  county,  testified  from  his  examination  as  to  the  correctness  of 
the  matters  shown  therein,  and  in  addition  thereto,  the  county 
clerk  testified  to  the  same  effect  from  the  records  of  his  office.*^ 

Under  a  special  declaratory  judgment  statute  with  respect  to  the 
validation  of  bond  issues,  a  charge  of  collusion  cannot  be  sustained 
where  the  evidence  clearly  showed  a  compliance  with  the  statute 
authorizing  a  validation  of  bond  issues,  even  though  the  action  is 
friendly.*® 

In  a  controversy  between  the  department  of  license  of  a  city  and 
a  ticket  broker,  the  evidence  was  sufficient  to  warrant  the  court 
in  finding  that  the  rules  and  regulations  with  respect  to  the  sale  of 
tickets  promulgated  by  the  department  under  all  of  the  facts  and 
circumstances  of  the  case  were  legal  and  reasonable.** 

§  426.     Domestic  Relations,  Marriage  and  Divorce— Weight  and 
Sufficiency  of  Evidence 

Where  the  evidence  failed  to  disclose  that  the  defendant  ever 

66.  Cal. — Babcock  v.  C.  W.  Clarke  lusion  will  be  disproved  when  it 
Co.,  213  Cal.  3S9,  2  P.2d  155.  is  made  to  appear  that  the  de- 

67.  Ky. — Richardson  v.  Monroe  claratory  judgment  statute  has 
County,  271  Ky.  368,  112  S.W.2d  been  complied  with,  even  though 
47.  the    litigants    may    conduct    the 

68.  Ga, — Farmer  v.  Town  of  Thom-  same  upon  a  friendly  basis, 
son,  133  Ga.  94,  65  S.E.  180.     It      69.  N.Y.— McBride    Theatre    Ticket 
seems    that   the   opinion   in    this  Office  v.  Moss,  183  Misc.  14,  54 
case   warrants   the   statement   of  N.Y.S.2d  883,  52  N.Y.S.2d  418. 
the  rule  that  the  charge  of  col- 
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stQod  in  relation  to  the  plaintiff  or  that  either  of  them  ever  as- 
serted the  existence  of  any  legal  right  or  obligation  between  them 
by  reason  of  any  status,  the  defendant  was  entitled  to  a  judgment 
dismissing  him  from  plaintiff's  action  for  declaratory  relief  ad- 
judging the  plaintiff's  legal  name,  place  and  date  of  birth,  age, 
identity,  parentage,  legitimacy,  and  other  matters  in  connection 
with  his.birthjo 

Where  a  husband  seeks  a  declaration  of  invalidity  of  a  prop- 
erty settlement  entered  into  before  the  procurement  of  a  divorce 
by  the  wife  discloses  his  fraud  in  the  execution  of  the  agfreement  of 
property  settlement  he  will  be  refused  relief."^' 

Where  a  complaint  in  an  action  for  declaratory  judgment  that 
the  parties  were  still  married,  notwithstanding  a  Florida  divorce 
decree,  failed  to  make  out  a  good  cause  for  collateral  attack  upon 
such  divorce  decree  with  the  result  that  the  plaintiff  failed  to  es- 
tablish even  prima  facie  that  she  was  still  the  wife  of  the  defend- 
ant, the  complaint  must  be  dismissed  for  insufficiency."'* 

In  a  declaratory  judgment  action,  the  evidence  established  that 
the  defendant's  former  wife  had  divorced  the  defendant  in  Russia 
and  had  remarried  and  warranted  the  court  in  the  exercise  of  its 
discretion  in  making  a  declaration  that  the  plaintiff  who  had  mar- 
ried the  defendant  in  the  United  States  was  the  defendant's  law- 


70.  Tex. — See,    however,    Adams   v.  the  opinion  of  the  court. 

Adams,  Tex.Civ.App.,  132  S.  W.  Adams  v.   Adams,   supra,   was 

2d.  497,  syllabus  2  is:  "Where  al-  decided  in  a  declaratory  action  by 

leged   common   law   wife   during  the  Texas  court,  notwithstanding 

marriage  relationship     with     de-  its  pronouncement  had  no  power 

ceased  conducted  all  of  the  affairs  to  grant  declaratory  relief  before 

in  her  own   name  as  feme  sole,  enactment  of  the  declaratory  judg- 

paid  poll  tax  in  her  own  name  as  ment  statute, 

feme   sole,   and   swore   to   rendi-  Wis.— Sova  v.  Ries,  226  Wis.  53, 

tions  of  property  in  her  own  name  276  N.W.  111. 
as  feme  sole,  and  otherwise  indi-      71.  CaL — Moss    v.    Moss,    20    Cal.2d 

cated  she  was  a  feme  sole,  such  640,  128  P.2d  526,  141  A.L.R.  1422, 

facts  did  not  estop  alleged  wife  prior  opinion,  Cal.App.,  116  P.2d 

from  claiming  valid  common  law  650.    This   is   but   an   application 

marriage  with  deceased,  since  acts  of  the  familiar  clean  hands  doc- 

of  wife  were  merely  evidentiary  trine. 

on  the  issue  of  common  law  mar-      72.  N.Y. — Finan  v.  Finan,  N.Y.Supn 

riage,"  which  is  fully  sustained  by  47  N.Y.S.2d  429. 
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ful  wife,  and  that  the  defendant  and  his  former  wife  were  not  hus- 
band and  wife."'* 

In  an  action  by  a  wife  seeking  declaratory  relief,  wherein  it  was 
sought  to  have  a  final  decree  of  divorce  set  aside,  the  evidence  was 
sufficient  to  prove  that  the  husband,  in  obtaining  the  divorce,  had 
given  a  fictitious  address  of  the  wife  in  order  that  the  mailed  sum- 
mons would  not  reach  her,  the  summons  being  published,  and  this 
constituted  extrensic  fraud  warranting  the  relief  prayed  for7^ 

Where  an  ex-wife  brought  an  action  for  declaratory  judgment 
seeking  to  assail  a  divorce  obtained  in  a  foreign  jurisdiction,  and 
also  to  annul  a  property  settlement,  the  evidence  was  insufficient 
to  establish  that  any  fraud  was  practiced  upon  her  in  obtaining  her 
signature  to  a  waiver  of  the  service  of  summons  in  the  divorce 
action  in  the  foreign  jurisdiction,  upon  which  the  divorce  was  ob- 
tained, and  also  her  evidence  was  insufficient  to  establish  fraud  in 
connection  with  her  signature  to  a  property  settlement  made  in 
connection  with  the  divorce  caseJ* 

Where  the  question  presented  was  whether  or  not  a  foreign  mar- 
riage was  void  ab  initio  or  was  merely  voidable,  it  is  necessary  to 
introduce  in  evidence  the  statutes  of  such  foreign  jurisdiction,  to- 
gether with  sufficient  evidence  to  establish  the  nullity  of  the  mar- 
riage within  the  statutory  enactment,  and  where  such  evidence  is 
not  introduced,  then  it  is  insufficient  to  warrant  the  court  in  de- 
claring a  foreign  marriage  was  either  void  ab  initio  or  merely 
voidable."^* 

In  a  declaratory  action  seeking  to  have  voided  a  covenant  by 
the  husband  to  not  compete  with  a  business  sold  by  his  wife,  the 
evidence  was  sufficient  to  sustain  a  finding  that  the  business  sold 
was  the  independent  property  of  the  wife,  and  the  husband  had  no 
vendible  interest  therein  and  therefore  the  non-competitive  cove- 
nant was  void7^ 

73.  N.Y.— Kopit  V.  Zilberszmidt,  N.  2d.  621,  165  P.2d  677,  see  also  156 
Y.Sup.,  35  N.Y.S.2d  558.  P.2d  73. 

A  case  refusing  declaratory  re-  75.  N.Y.— Guilmain   v.    Guilmain,    58 
lief  as  to  a  marital  status,  see  Kra-  N.Y.S.2d  662. 

kower  v.  Krakower,  264  App.Div.  75.  Ariz.— Warsham  v.  Bauchard,  65 
912,  35  N.Y.S.2d  904,  affirmed  291  Ariz.  243,  179  P.2d  229. 

N.Y.  604,  50  N.E.2d  1012.  77.  CaL— Balkema  v.  Deiches,  90  Cal 

74.  CaL— Riveccio  v.  Bothan,  27  Cal.  App.2d  427,  202  P.2d  1068. 
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In  a  declaration  where  it  was  sought  to  have  a  judgment  rendered 
against  the  husband,  growing  out  of  an  automobile  accident,  de- 
clared to  be  a  judgment  against  the  community,  the  evidence  being 
to  the  effect  that  he  went  from  California  to  Arizona  to  look  after 
some  independent  business,  and  on  making  the  return  trip  he  de- 
viated from  the  most  direct  route  to  visit  with  a  friend  and  during 
the  deviation  above  mentioned,  the  accident  occurred,  and  it  was 
held  that  the  evidence  was  insufficient  to  establish  the  judgment 
as  a  community  liability^® 

In  an  action  for  declaratory  relief,  where  the  parties  stipulated 
that  an  actual  controversy  existed  between  them,  as  to  whether 
plaintiff's  contemplated  actions  in  the  courts  of  California  and 
Texas  for  declaratory  judgments,  determining  the  community  or 
separate  character  of  properties  in  the  estate  of  plaintiff's  de- 
ceased husband,  would  violate  the  provisions  of  his  will  disinherit- 
ing any  devisee  or  legatee  insufficiently  contesting  or  opposing  the 
plan  of  the  will,  and  defendant  did  not  deny  that  a  controversy 
arose  out  of  a  dispute  as  to  proper  construction  of  the  will,  a  court 
of  general  jurisdiction  had  jurisdiction  of  the  action,  since  dis- 
putes as  to  proper  construction  of  wills  may  be  resolved  in  a 
declaratory  action^* 

Proof  that  the  defendant,  a  citizen  of  the  Republic  of  Ecuador, 
married  plaintiff,  a  citizen  of  the  United  States,  in  the  city  of  New 
York  and  resided  there  until  they  separated,  that  thereafter  the  de- 
fendant obtained  a  purported  decree  of  divorce  in  Mexico,  that  the 
defendant  was  not  a  resident  of  Mexico,  and  was  not  physically 
present  there  after  the  separation  of  the  parties,  but  that  the  suit 
was  instituted  by  a  special  attorney  without  service  of  process  or 
notice  upon  the  plaintiff,  was  sufficient  to  entitle  the  plaintiff  to  a 
declaration  of  the  invalidity  of  such  decree.*® 

§  427.    Quiet  Title  Action — ^Weight  and  Sufficiency  of  Evidence 

Where  the  evidence  shows  nothing  more  nor  less  than  verbal 
assertion  of  ownership,  it  is  insufficient  to  call  into  question  a 

78.  U.S.— Babcock    v.    Tam,    CCA.  80.  N.Y.— Duran-Ballen     v.     Duran- 
Ariz.,  56  F.2d  116.  Ballen,  N.Y.Sup..  180  Misc.  750, 

79.  CaL— Colden  v.  Costello,  50  Cal.  40  N.Y.S.2d  617. 
App.2d  363.  122  P.2d  959. 
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determination  of  the  title  to  property  in  a  declaratory  judgment 
action.®* 

§  428.    Stipulations — Weight  and  Sufficiency  of  Evidence 

Where  the  subject  matter  of  a  stipulation  is  one  that  may  be 
covered  thereby,  and  is  not  inhibited  by  the  letter  or  spirit  of  the 
declaratory  judgment  statute  or  any  rule  of  common  law,  or 
equitable  principle,  and  it  is  attempted  to  submit  the  entire  case 
on  stipulation,  questions  not  covered  thereby,  and  not  drawn  into 
the  controversy  by  reason  of  the  terms  or  provisions  of  such  stipula- 
tory  undertaking  will  not  be  considered  either  by  the  trial  court  or 
on  appeal.®* 

Stipulated  facts,  and  uncontradicted  evidence  may,  of  course, 
be  sufficient  to  sustain  a  judgment  for  a  declaration,  as  well  as  a 
judgment  in  an  ordinary  action  at  law  or  suit  in  equity.*' 

However,  a  stipulation  that  there  is  a  justiciable  controversy  in 
a  declaratory  action  is  insufficient  when  the  record  fails  to  disclose 
the  presence  of  such  controversy  therein.*^ 

But  where  the  parties  have  entered  into  a  stipulation  of  settle- 
ment, this  results  in  an  absence  of  controversy,  and  while  the  court 
is  not  bound  to  enter  judgment  to  enforce  a  stipulation  of  settle- 
ment made  by  the  parties  it  is  hornbook  law  that  whenever  a  case 
in  federal  court  is  settled  by  agreement  no  case  or  controversy  re- 
mains, and  the  court  loses  jurisdiction.®' 

Where  there  is  no  objection  to  the  plaintiff's  pleading  or  to  the 
form  of  the  action,, and  a  stipulation  of  the  evidence  is  entered  into, 
it  is  the  established  facts  contained  in  the  stipulation  which  compel 
the  quality  and  extent  of  the  relief  the  court  should  grant.** 

81.  U.S. — Dcvine  v.  Los  Angeles,  Wath.— Adams  v.  City  of  Walla 
Cal.,  26  S.Ct.  652,  202  U.S.  313,  Walla,  196  Wash.  268,  82  P.2d 
50  L.Ed.  1046.  584. 

But  sec  section  2,  note  10,  su-  85   U.S. — Macklin  v.  Kaiser  Co.,  69 

pra.  F.Supp.   137.     It  would  be  true 

82.  Ky. — Holland  v.  Fayette  County,  that  the  rule  announced  would 
240  Ky.  37,  41  S.W.2d  651.  apply  in  state  courts  as  well  as 

83.  Wis.— Hull  V.  Pfister  &  Vogel  in  federal  courts.  The  language 
Leather  Co.,  235  Wis.  653,  294  of  the  opinion  is  employed  in  the 
N.W.  18.  text. 

84.  D.C.— Spreckels  Sugar  Co.  v.  86.  Mo.— Union  Nat'l.  Bank  v.  Jes- 
Wickard,  75  U.S.App.D.C.  44,  131  sell,  358  Mo.  467,  215  S.W.2d  474. 
F.2d  12. 
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§  429.     Mortgages,  Deeds  of  Trust — ^Weight  and  Sufficiency  of 
Evidence 

Where  the  evidence  established  that  plaintiffs  had  failed  to  make 
the  payments  on  a  loan  to  a  building  and  loan  association  for  more 
than  six  successive  months  when  a  declaratory  judgment  was  ren- 
dered adjudicating  the  amount  due  under  the  loan  contract,  a 
mortgage  which  the  plaintiffs  had  assumed  in  connection  with  the 
contract  was  subject  to  a  foreclosure,  and  the  foreclosure  was 
properly  decreed.^^ 

In  an  action  for  a  declaratory  judgment  adjudicating  the  amount 
due  under  a  building  and  loan  association  contract,  evidence  sup- 
ported findings  that  the  plaintiffs  had  failed  to  make  the  pay- 
ments on  a  loan  for  more  than  six  months,  and  that  $796.35,  to- 
gether with  interest,  was  due  the  association.®* 

In  an  action  by  a  beneficiary  of  a  trust  deed  to  declare  the  title 
of  a  purchaser  of  property  at  a  delinquent  irrigation  district  assess- 
ment sale  subject  to  sale  under  the  trust  deed,  evidence  supported 
a  finding  that  a  confidential  relationship  existed  between  the  pur- 
chaser and  the  original  owner,  that  they  conspired  to  deprive  the 
beneficiary  of  the  trust  deed  of  his  lien,  and  that  except  for  the 
purchaser's  representation  to  the  district  court,  that  he  was  taking 
title  on  behalf  of  the  original  owner,  the  district  court  would  not 
have  sold  the  realty  to  him  for  a  nominal  sum.®® 

Where  one  chiropractor  sold  his  business,  and  equipment  to  an- 
other, upon  a  conditional  sales  contract,  and  the  buyer  thereafter 
mortgaged  the  property  for  a  loan,  and  refused  to  make  further 
payments  to  the  seller,  and  the  seller  brought  an  action  seeking  a 
declaration  to  determine  whether  his  lien  was  superior  to  the  mort- 
gage lien;  and  whether  or  not  he  was  entitled  to  the  possession  of 
the  property  sold,  and  it  was  held  that  the  evidence  was  sufficient 
to  uphold  the  seller's  contentions.®® 

In  an  action  by  a  beneficiary  of  a  trust  deed  to  declare  the  title 

87.  Kan.— Benjamin  v.  Independence  299,  124  P.2d  494. 

Bldg.   &   Loan   Ass'n,    155   Kan.  89.  CaL— Dowd    v.    Glenn,    54    Cal. 
299,  124  P.2d  494.  App.2d  748,  129  P.2d  964. 

88.  Kan. — Benjamin  v.  Independence  90.  CaL — Fowler  v.  Vaughn,  86  Cal. 
Bldg.   &    Loan   Ass'n,    155   Kan.  App.2d  111,  195  P.2d  441. 
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of  the  purchaser  of  property  at  a  sale  for  delinquent  taxes  subject 
to  sale  under  the  trust  deed  whether  the  purchaser  was  buying  for 
himself  or  on  behalf  of  the  original  owner  was  a  question  for  the 
trial  court.  And  the  rule  is  that  the  testimony  of  a  witness  may 
not  be  disregarded,  but  the  trier  of  facts  is  not  bound  to  decide  in 
conformity  therewith,  if  an  inference  may  reasonably  be  drawn 
from  other  evidence  that  it  is  untrue  or  if  there  is  any  reasonable 
ground  of  disbelief  of  such  witness.®* 

In  a  contest  over  the  resignation  of  a  trustee  of  a  trust  holding 
certain  corporate  stock  certificates  as  the  trust  res,  the  court  held 
that  it  was  established  by  affidavits  and  documentary  evidence 
that  the  defendant  did  have  knowledge  of  the  terms  of  the  trust 
instrument,  and  that  she  knew  she  was  trustee  at  the  time  of  the 
signing  of  the  resignation  in  question,  and  that  she  requested  the 
plaintiff  to  procure  the  resignation  of  another  trustee  and  approved 
the  appointment  of  her  successor,  and  that  she  was  not  coerced 
into  signing  the  resignation,  that  there  was  no  actual  force  or 
threatened  injury,  and  that  she  acted  upon  mere  advice,  direction, 
influence,  and  persuasion,  which  do  not  constitute  coercion.®* 

Where  a  declaratory  judgment  was  sought  to  the  effect  that  one 
defendant  was  personally  liable  upon  his  agreement  to  assume  the 
obligation  and  payment  of  a  certain  mortgage  on  the  premises  in 
question,  and  to  pay  the  amount  of  said  mortgage  and  any  defi- 
ciency judgment  which  might  be  rendered  in  an  action  to  foreclose 
the  same,  that  the  deed  to  the  property  in  question  which,  allegedly, 
had  been  caused  to  be  obliterated,  altered,  changed,  and  added  to 
by  the  above  mentioned  defendant,  should  be  marked  cancelled 
on  the  public  records,  and  that  the  said  defendant  and  two  other 
named  defendants  should  be  required  to  accept  from  the  plaintiff 
corporation  a  deed  to  the  property  described  in  the  complaint 
omitting  such  obliterations,  alterations,  changes  and  additions,  and 
that  such  deed  should  be  recorded  in  the  public  records.  And  it 
was  held  that  the  evidence  was  insufficient  to  establish  any  of  these 
charges  and  was  likewise  insufficient  to  establish  that  the  mortgage 
in  question  would  be  foreclosed,  and  that  the  foreclosure  would 

91.  CaL— Dowd  v.  Glenn,  54  Cal.App.      92.  N.Y.— Spaulding  v.  Hotchkiss,  62 
2d  748,  129  P.2d  964.  N.Y.S.2d  151. 


1027 


Digitized  by 


Google 


§  430 


ACTIONS  FOR  DECLARATORY  JUDGMENTS 


ClL  7 


result  in  a  deficiency,  and  that  the  abovementioned  defendant  would 
then  be  in  a  position  to  pay  the  deficiency,  if  any  resulted.*' 

§  430.    Pendency  of  Another  Action — ^Weight  and  Sufficiency  of 
Evidence 

Irreparable  injury  is  not  shown  where  the  evidence  shows  that 
an  action  at  law  is  pending  in  which  the  same  relief  is  obtainable 
as  sought  in  the  declaratory  proceedings.** 

§  431.    Abandonment — ^Weight  and  Sufficiency  of  Evidence 

Evidence  of  failure  to  perform  for  six  years  was  sufficient  to 
show  an  abandonment  of  a  lease.*' 

In  an  action  seeking  declaratory  relief  growing  out  of  a  contract 
entered  into  for  the  sale  and  conveyance  of  certain  resort  property, 
the  court's  finding  that  the  transaction  was  abandoned  by  all  of 
the  parties  thereto,  and  that  because  of  liens  and  other  clouds  upon 
the  title  of  the  property,  it  was  at  all  times  an  impossibility  for  the 
seller  to  perform  said  contract,  was  sustained  by  the  evidence.** 


93.  N.Y.— Modern  Holding  Corp.  v. 
Feldman,  79  N.Y.S.2d  19. 

94.  U.S.— Aetna  Life  Ins.  Co.  v.  W. 
I.  Southern,  Inc.,  Okla.,  306  U.S. 
563,  59  S.Ct.  657.  83  L.Ed.  987, 
mandate  conformed  to  105  F.2d 
668. 

IlL — See  also  Grein  v.  Grein,  303 
Ill.App.  398,  25  N.E.2d  409.  A 
wife  is  entitled  to  have  declared 
void  a  divorce  decree  secured  by 
defendant,  in  Nevada  where  the 
evidence  showed  that  the  de- 
fendant husband  was  not  a  bona 
fide  resident  of  Nevada  and  that 
he  was  guilty  of  fraud  and  de- 
ception on  the  Nevada  court  in 
that  he  failed  to  advise  such 
court  of  a  former  adjudication  in 
Illinois  denying  a  divorce. 
N.Y. — See  also.  Bank  of  New 
York  &  Trust  Co.  v.  Snedeker, 
173  Misc.  126,  16  N.Y.S.2d  930, 
affirmed  257  App.Div.  939,  13  N.Y. 
S.2d  278.  In  an  action  by  mem- 
bers of  an  incompetent's  commit- 


tee for  declaratory  judgment  es- 
tablishing their  right  to  interest  on 
incompetent's  loan  to  defendant 
and  personal  judgment  for  ar- 
rears of  interest,  defendant's  ex- 
amination before  trial,  his  writ- 
ten agreement  acknowledging  ob- 
ligation to  pay  interest  monthly, 
his  consistent  monthly  payment 
thereof,  his  failure  to  claim  that 
there  was  no  agreement  to  pay 
such  interest  until  over  five  years 
after  he  signed  such  agreeemnt, 
and  his  failure  to  take  the  witness 
stand  to  contradict  such  claim, 
conclusively  showed  there  was 
such  an  agreement. 

95.  CaL — Lyon  v.  Goss,  Cal.App., 
115  P.2d  886,  reversed  on  other 
grounds,  19  Cal.2d  659,  123  P.2d 
11.  See  also,  Lyon  v.  Goss,  Cal. 
App.,  115  P.2d  891,  reversed  on 
other  grounds.  19  Cal.2d  659,  123 
P.2d  11. 

96.  CaL— Davis  v.  Stulman,  72  Cal. 
App.2d  452,  164  P.2d  787. 
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§  432.    Citizenship— ^Weight  and  Sufficiency  of  Evidence 

In  a  proceeding  in  the  nature  of  a  suit  under  the  Nationality  Act 
against  the  attorney  general  to  obtain  a  declaratory  judgment  that 
the  petitioner  who  was  born  in  Norway  about  one  year  after  his 
iather  had  returned  to  that  country  after  becoming  a  naturalized 
citizen  of  the  United  States,  was  a  United  States  citizen,  the  evi- 
dence warranted  a  judgment  declaring  that  the  petitioner  was  a 
citizen  of  the  United  States  on  the  ground  that  the  petitioner  had 
met  statutory  and  treaty  requirements.*^ 

§  433.    Trusts— Weight  and  Sufficiency  of  Evidence 

In  a  suit  for  a  declaration  establishing  a  trust  for  the  plaintiff  in 
real  estate  interest  devised  to  the  defendant  wife  by  the  father  of 
the  defendant  husband,  who  filed  an  answer  seeking  a  declaration 
of  the  same  trust  against  his  wife,  the  evidence  was  not  so  clear, 
cogent  and  convincing  as  to  exclude  all  reasonable  doubt  as  to  the 
creation  of  a  constructive  trust  in  the  wife  for  the  husband.*^ 

In  an  action  brought  by  one  stockholder  against  another  seeking 
a  declaratory  judgment  against  the  defendants  that  whatever  title 
and  interest  the  defendants  had  in  a  certain  theatre  building  and 
equipment  therein  located  was  held  in  trust  for  the  plaintiff,  and 
was  therefore  in  law  the  plaintiff's  property,  the  evidence  was 
insufficient  to  establish  a  constructive  or  resulting  trust  in  said 
property  or  to  hold  the  defendant  as  constructive  or  resulting 
trustee.** 

§  434.    Racial  Discrimination — Weight  and  Sufficiency  of  Evidence 

In  an  action  brought  by  negro  citizens  and  tax  payers  for  a 
declaration  seeking  to  eliminate  discrimination  between  negro  and 
white  children,  the  evidence  was  sufficient  to  sustain  a  finding  that 
a  discrimination  existed  to  such  an  extent  to  warrant  the  court 
in  making  a  declaration.* 

97.  U.S. — Haaland  v.  Attorney  Gen-  99.  Mo.  —  Hyde  Park  Amusement 
era!  of  U.  S.,  D.C.Md.,  42  F.Supp.  Co.  v.  Mogler.  358  Mo.  336.  214 
13.  S.W.2d  541. 

98.  Mo.— Strype  v.  Lewis  352  Mo.  1.  U.S.— Pitts  v.  Board  of  Trustees 
1004,  180  S.W.2d  688,  155  A.L.R.  of  DeWitt  Special  School  Dist. 
99.  No.  1,  84  F.Supp.  975. 

1029 


Digitized  by 


Google 


§  435  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  7 

In  an  action  brought  to  remove  discrimination  against  negro 
school  teachers,  and  to  fix  and  stabilize  their  constitutional  rights 
against  salary  discriminations,  the  evidence  was  sufficient  to  sustain 
a  finding  that  a  newly  promulgated  plan  assertedly  to  be  followed 
in  the  future  was  without  such  discriminatory  objections.* 

In  an  action  brought  seeking  a  declaration  as  to  discriminatory 
salary  payments  and  other  rights  of  colored  school  teachers  as 
contra-distinguished  from  white  teachers,  the  evidence  established 
such  discrimination,  and  that  there  was  a  very  constructive  and 
recognized  disparity  in  the  pay  of  the  negro  and  white  teachers 
resulting  from  the  racial  discrimination.  It  appeared,  however, 
that  there  had  been  a  bona  fide  attempt  to  eliminate  such  discrimi- 
ilation  and  to  prevent  the  disparity,  but  that  the  same  had  not  been 
accomplished  at  the  time  of  the  decision  of  the  court.* 

§  435.     Sales — ^Weight  and  SuiEciency  of  Evidence 

A  brewer  and  a  purchaser  entered  into  an  agreement  whereby 
the  brewer  undertook  to  brew  for  the  purchaser  a  certain  ale,  and 
the  court  was  asked  to  determine  whether  the  purchaser  had  a 
formula  by  which  it  could  require  its  product  to  be  brewed  by  the 
brewer.  It  also  appeared  that  from  the  contract,  the  price  to  be 
charged  by  the  brewer  was  to  be  based  upon  labor  and  materials, 
and  the  court  held  the  evidence  was  sufficient  to  sustain  a  finding 
that  the  purchaser  had  a  formula  for  the  brewing  of  the  products 
covered  by  the  contract  which  had  been  accepted  by  the  brewer, 
and  which  in  truth  and  in  fact  breached  the  original  agreement.-* 

§  436.    Conspiracy — Weight  and  Sufficiency  of  Evidence 

In  an  action  brought  seeking  an  injunction  against  the  defend- 
ants preventing  them  from  engaging  in  a  conspiracy  in  violation 
of  the  Sherman  Anti-Trust  act  and  to  obtain  a  declaratory  judg- 
ment of  rights,  the  evidence  was  sufficient  to  sustain  a  finding  that 
such  conspiracy  existed  between  a  labor  union  and  another  to 

2.  U.S.— Thompson  v.  Gibbes,  60  F.  4.  Ky.— E.  F.  Prichard  Co.  v.  Hei- 
Supp.  872.  delberg  Brewing  Co.,  307  Ky.  833. 

3.  U.S.— Thompson  v.  Gibbes,  60  F.  212  S.W.2d  293.  See  also.  304  Ky. 
Supp.  872.  109,  200  S.W.2d  128. 
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prevent  the  plaintiff  from  producing  photo  engraving  products  at 
night.' 

§  437.    Contracts — ^Weight  and  Sufficiency  of  Evidence 

In  a  controversy  by  the  railroads  involving  land  grant  equaliza- 
tion agreement,  the  trial  court  found  that  the  representatives  of 
the  plaintiff  and  defendants  who  participated  in  the  issuance  of 
what  was  designated  a  "Division  Sheet,"  had  no  authority  to  enter 
into  a  contract  to  allocate  or  apportion  revenues  accruing  from  the 
shipment  of  government  freight,  subject  to  land  grant  deductions. 
That  they  did  not  intend  to  enter  into  such  contract  nor  did  any 
of  the  plaintiffs  or  defendants  ever  construe  or  interpret  the  "Divi- 
sion Sheet"  to  be  a  contract,  and  that  the  term  "joint  rates"  as 
used  between  parties  in  a  certain  sheet  applied  only  to  commission 
rates  charged  the  public  and  which  were  subject  to  the  jurisdiction 
of  the  interstate  commerce  commission,  and  that  it  did  not  apply 
to  the  government  freight  mentioned  above.* 

Where  certain  parties  had  engaged  in  the  wholesale  and  retail 
jewelry  business,  the  court  held  that  the  conclusion  was  inescap- 
able, that  the  course  of  conduct  followed  by  the  parties  for  13 
years  was  not  such  as  to  give  rise  to  any  implication  as  to  a  plan 
or  pattern  in  stock  distribution,  and  while  the  evidence  showed  that 
the  establishment  and  operation  of  the  wholesale  company,  was 
closely  related  to  the  operation  of  the  retail  business,  it  was  insuffi- 
cient to  show  that  the  associates  in  the  wholesale  business  banded 
together  as  joint  adventures  to  carry  on  the  entire  jewelry  busi- 
ness, but  that  the  evidence  established  the  wholesale  and  retail 
business  were  in  fact  distinct,  and  that  neither  the  wholesale  house 
nor  the  individuals  were  under  obligation  either  morally  or  con- 
tractually to  invest  in  any  single  retail  enterprise,  but  were  free 
to  accept  or  reject  the  opportunity  to  invest  when  tendered  to 
them.^ 

5.  U.S.— Philadelphia  Record  Co.  v.  Ohio  Ry.  Co.,  155  F.2d  Idl,  see 
Manufacturing-Photo  Engravers  also,  (H  S.Ct.  122,  129,  329  U.S. 
Ass'n.  of  Philadelphia,   155   F.2d            762,  91  L.Ed.  657. 

799,  reversing  tZ  F.Supp.  254.  7.  U.S.— Elm  Corp.  v.  E.  M.  Rosen- 

6.  U.S.— Thompson  v.  Baltimore  &  thai  Jewelry  Co.,  161   F.2d  902. 
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§  438.    Necessity  of  Exploring  Antecedent  Procedure  in  Action 
Involving  Tax  Deed 

Although  under  the  Declaratory  Judgments  Statute  a  court 
may  be  authorized  to  construe  a  tax  deed  under  which  one  of  the 
parties  claims  as  grantor  and  declare  his  rights  thereunder,  based 
upon  a  proper  construction,  but  the  declaratory  statute  does  not 
contemplate  that  the  court  shall  explore  the  procedure  antecedent 
to  the  issuance  of  the  tax  deed  for  the  purpose  of  pronouncing  a 
decree  declaratory  of  the  validity  of  such  deed,  as  against  imper- 
fections in  the  antecedent  procedure.* 

§  439.    Survival  and  Abatement  of  Actions 

It  seems  that  the  rule  with  respect  to  when  an  action  for  de- 
claratory relief  survives  or  abates  on  the  death  of  the  plainti£F  is 
determined  by  the  traditional  rules  covering  abatement  and  sur- 
vival in  other  actions  or  suits.  In  an  action  seeking  to  have  de- 
clared void  an  order  committing  the  plainti£F  to  a  state  hospital  as 
an  insane  person,  and  to  have  expunged  from  the  records  prior 
proceedings  initiated  by  the  defendant  which  resulted  in  the  dec- 
laration of  insanity  and  commitment  order  against  the  plaintiff,  and 
at  the  conclusion  of  the  trial  the  court  took  the  matter  under 
advisement,  but  before  a  decision  therein,  the  plaintiff  died  and  his 
executor  was  thereafter  substituted,  it  was  held  that  the  action 
abated.* 

Where  the  contention  was  made  that  a  declaratory  action  to  set 
aside  a  divorce  decree  could  not  be  maintained  after  the  death 
of  one  spouse,  unless  it  appeared  that  the  divorce  decree  or  the 
subsequent  action  to  set  it  aside  involved  some  property  right  in 
which  the  surviving  spouse  was  beneficially  interested,  however 
it  should  be  noted  that  a  court  has  authority  to  purge  its  own  rec- 
ords and  may  set  aside  a  judgment  at  any  time  when  it  appears 
that  the  court  has  been  imposed  upon  by  intrinsically  fraudulent 

8.  Fla.— Stuart  v.  Stephanus,  94  Fla.  Ore.— First   Nat.   Bank  v.   Wall, 
1087,  114  So.  767.  161  Ore.  152,  88  P.2(i  311.    How- 

Woodman   v.   Jones,    101    Fla.  ever,  it  should  be  noted  that  while 

177,  133  So.  620.  See  also.  Cook  v.  this  was  purely     a     declaratory 

Pontious,  98  Fla.  373,  123  So.  765.  judgment  action,  no  mention  of 

9.  Mo. — See  Gee  v.  Bess,  Mo.App.,  the  statute  was  made. 
132  S.W.2d  242. 
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acts,  and  the  court's  power  in  this  respect  is  not  dependent  on 
whether  property  rights  are  involved,  but  a  sufficient  property 
right  is  involved  where  it  is  made  to  appear  that  the  spouse  was 
killed  as  the  result  of  an  accident  and  arose  in  the  course  of  his 
employment,  and  claims  for  death  benefits  arising  under  the 
workmen's  compensation  act  would  be  sufficient,  in  any  event  to 
bring  the  case  within  the  rule  relating  to  the  necessity  for  the 
involvment  of  a  property  right.^® 

§  440.    Necessity  of  Raising  Question  in  Trial  Court  in  Order  to 
Have  Review  on  Appeal 

An  appellate  court  will  not  consider  a  defect  in  a  complaint 
not  going  to  the  substance  of  the  matter,  where  it  was  not  called 
to  the  trial  court's  attention  by  demurrer,  motion,  or  other  ap- 
propriate attack  particularly  when  it  is  apparent  that  such  de- 
fect could  have  been  readily  cured  by  an  amendment."  The  ob- 
jection that  a  declaratory  action  was  filed  in  the  wrong  branch  of 
the  court  must  be  raised  in  the  trial  court  in  order  to  be  available 
on  appeals*  The  contention  that  an  action  was  prematurely 
brought  is  not  available  in  the  appellate  court  where  not  raised  in 
the  trial  court.^* 

Where,  under  a  declaratory  statute,  a  procedural  requirement  is 
found  that  exceptions  to  the  decision  must  be  filed  within  thirty 
days  before  appeal  can  be  taken  therefrom,  as  to  exceptions  not 
so  filed  the  appeal  is  ineffectual  in  so  far  as  they  are  concerned.^* 
The  contention  that  the  Supreme  Court  of  New  Jersey  was  un- 
authorized to  refer  proceedings,  for  a  construction  of  a  lease  under 
a  declaratory  judgment  statute,  to  the  circuit  court  is  not  a  ground 
for  appeal  in  that  state,  and  if  it  were,  the  appellant  would  waive 

10.  CaL— Rivieccio  v.  Botham,  67  12.  Ky.— Hatzell  v.  Dover,  208  Ky. 
Cal.2d  621,  165  P.2d  677,  sec  also,  149,  270  S.W.  723. 

156  P.2d  73.  13.  CaL   —   Loomis    Fruit    Growers* 

11.  Aril. — State  ex  rel.  Sullivan  v.  Ass'n.  v.  California  Fruit  Ex- 
Price.  49  Ariz.  19,  63  P.2d  653,  change,  128  Cal.  App.  265,  16  P.2d 
108  A.L.R.  1156.  1040. 

Ci.— Lippitt   V.   City  of  Albany,       14.  Pa. — Orndoff  v.  Consumers*  Fuel 
131  Ga.  629,  63  S.E.  33.  Co.,  308  Pa.  165,  162  A.  431. 
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the  same  by  voluntarily  submitting  to  the  jurisdiction  of  the  cir- 
cuit court  without  objection.^' 

Under  the  declaratory  judgment  statute  providing  that  the  ap- 
pellate court  should  not  be  confined  to  errors,  assigned  or  ap- 
parent, in  the  record,  such  appellate  court  has  jurisdiction  to,  and 
will,  dismiss  a  declaratory  judgment  action  involving  the  constitu- 
tionality of  a  statute  for  defect  of  parties,  although  the  question 
of  defect  was  not  raised  in  the  trial  court.^* 

If  a  litigant  would  take  advantage  of  the  non-joinder  of  proper 
parties,  he  must  do  so  in  the  trial  court,  and  should  call  such  defect 
of  parties  to  the  attention  of  the  trial  court  by  either  a  demurrer 
or  answer.  The  question  is  unavailable  when  raised  for  the  first 
time  on  appeals  ^ 

Where  the  defendant  sought  to  raise  a  question  on  appeal,  that 
although,  an  actual  controversy  was  alleged  in  the  pleadings,  it 
was  not  "specifically  set  forth"  therein  as  required  by  the  declara- 
tory judgment  statute,  and  proof  that  there  was  such  controversy 
was  lacking,  which  question  was  not  raised  in  the  court  below, 
it  can  not  be  urged  in  a  reviewing  courtJ" 

§  441.    Instructions  to  the  Jury 

The  instructions  to  the  jury  in  a  declaratory  action  are  governed 
by  the  same  rules  of  law  as  prevail  in  other  cases.  In  a  liability 
insurance  company's  declaratory  action  to  determine  whether  or 
not  it  was  obligated  to  defend  a  damage  suit  brought  against  its 
insured,  for  injuries  to  others  sustained  in  a  collision  allegedly 
resulting  from  the  negligence  of  the  driver  of  the  insured  auto- 
mobile, an  instruction  that  the  driver  was  not  acting  as  an  agent 
or  servant  of  the  insured,  who  was  the  driver's  employer,  which 
contained  a  statement  that  proof  of  agency  was  unnecessary  in 
order  to  justify  a  finding  of  express  and  implied  consent  by  the 

15.  N.J.— McCrory  Stores    Corpora-  mit  Gas  &  Water  Co.,  Ind. 

tion  V.  S.  M.  Braunstein,  Inc.,  102  App.  .  84  N.E.2d  207. 

N.J.L.  590,  134  A.  752.  18.  MaM.~Pitman  v.  J.  C.  Pitman  & 

16.  Ky.— Worden  v.   City  of  Louis-  Sons,  324  Mass.  371,  86  N.E.2d 
ville,  279  Ky.  712,  131  S.W.2d  923.  649. 

17.  Ind. — G.  S.  Suppiger  Co.  v.  Sum- 
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insured  to  the  driver  to  use  the  automobile,  was  not  misleading  or 
unduly  unfavorable  to  the  defendants.^* 

In  an  instruction  with  respect  to  an  agent's  authority,  the  court 
charged  that  under  the  laws  of  state  in  regard  to  special  agencies 
for  a  particular  purpose,  the  person  dealing  with  such  agent  should 
examine  the  agent's  authority,  and  that  under  the  written  contract 
in  question  in  the  particular  case  between  the  plaintiffs  and  a 
named  party,  that  such  person  was  a  special  agent  with  limited 
authority  as  shown  by  the  contract,  and  that  so  far  as  the  contract 
itself  was  concerned,  such  agent  under  said  contract  would  be  an 
agent  for  the  particular  purposes  enumerated  therein,  and  it  would 
be  the  duty  of  parties  dealing  with  the  agent  to  examine  his 
authority  in  order  to  ascertain  whether  or  not  notice  to  him  would 
be  notice  to  the  principal  and  the  failure  of  a  party  dealing  .with 
such  agent  to  make  such  an  examination  would  constitute  notice 
to  the  agent  only,  and  notice  to  him  as  an  individual,  and  not  notice 
to  his  principal,  and  it  was  held  that  this  sufficiently  covered  a 
requested  instruction  and  was  sufficiently  specific  in  its  application 
to  the  facts  of  the  case  to  cover  the  point  involved.*^ 

In  an  action  for  a  declaration  to  determine  the  liability  of  an 
automobile  liability  insurance  company  under  an  alleged  oral  con- 
tract, charge  respecting  the  authority  of  a  general  agent  who  rep- 
resented two  insurance  companies  and  with  whom  the  contract 
was  allegedly  entered  into,  was  not  objectionable  on  the  ground 
that  there  was  no  evidence  that  the  agent  acted  for  the  particular 
insurance  company  at  the  time  of  the  conversation  relating  to  the 
insurance,  in  view  of  the  evidence  authorizing  a  finding  that  the 
agent  was  acting  for  the  defendant  insurance  company.*' 

In  a  declaratory  action  to  determine  the  liability  of  an  insur- 
ance company  as  to  whether  it  was  bound  to  pay  a  judgment  re- 
covered against  its  insured  for  injuries  sustained  by  a  filling  station 
employee,  where  the  insured  by  its  managing  agent  had  engaged 
the  employee  and  the  insured  and  agent,  before  the  employee  was 

19.  N.H.— American   Employers   Ins.  70,   52   S.E.2d   643.    Sec  also,  48 
Co.  V.  Wentworth,  N.  H.,  5  A.2d  S.E.2d  876. 

265.  21.  N.H.— Elliott    v.    Standard    Ace. 

20.  Ga.— Milwaukee    Mechanic's    In-  Ins.   Co.,   92   N.H.   505,   33  A.2d 
surance  Co.  v.  Davis,  79  Ga.App.            562. 
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injured,  agreed  for  the  agent  to  operate  the  station  on  his  own  ac- 
count, but  the  insured  gave  to  the  employee  no  actual  notice  of 
the  intention  to  terminate  his  employment  contract,  an  instruction 
that,  if  the  employee  knew  or  should  have  known  that  his  em- 
ployer had  been  changed,  the  employee  was  not  in  the  employ  of 
the  insured  at  the  time  of  the  accident  was  proper. 

But  a  requested  instruction  that,  if  the  insured  did  not  have  the 
right  to  control  the  employee,  he  was  not  in  the  insured's  cm- 
ploy,  and  that  the  employment  was  terminable  without  notice,  was 
properly  denied.** 

In  litigation  over  a  joint  bank  account,  instruction  with  respect 
to  undue  influence  in  the  creation  of  the  account  by  the  transfer 
of  funds  from  other  accounts  was  not  misleading.**  No  com- 
plaint may  be  made  as  to  giving  and  refusing  of  instructions  to 
the  jury  where  such  jury  is  treated  by  the  court  as  acting  in  an 
advisory  capacity,  and  that  the  ultimate  findings  of  fact  and  judg- 
ment did  not  depend  upon  the  jury's  findings.** 

Language  is  too  weak  adequately  to  express  the  just  condemna- 
tion of  the  Janus-faced  expression  "and/or"  in  the  instruction  to 
the  jury.  This  monstrous  barbarism  has  no  place  in  documents  or 
literature,  and  above  all  its  use  should  be  eschewed  in  an  instruc- 
tion supposedly  for  the  guidance  of  the  layman,  such  as  a  jury.** 


22.  N.H. — Ocean  Ace.  &  Guarantee 
Corp.  V.  Connell,  93  N.H.  11,  35 
A.2d  385.  150  A.L.R.  1163. 

23.  Mo. — Weber  v.  Jones,  Mo. 

App.  ,  222  S.W.2d  957. 

24.  Colo. — Equitable  Life  Assur. 
Soc.  of  United  States  v.  Hemen- 
over,  100  Colo.  231.  67  P.2d  80. 
110  A.L.R.  1270.  In  the  course 
of  the  opinion  in  the  last-cited 
case,  it  is  said.  *'If  this  was  not 
a  jury  case  the  company  has  no 
cause  of  complaint.  The  court 
treated  the  jury  as  merely  ad- 
visory. Findings  and  judgment 
depend  in  no  measure  upon  the 
verdict.  Hence  whether  the  in- 
structions were  correct  or  incor- 
rect is  immaterial." 

25   Colo. — Equitable      Life      Assur- 


Soc.  of  United  States  v.  Hcmcn- 
over.  100  Colo.  231,  67  P.2d  80. 
110  A.L.R.  1270.  wherein  the 
court  said.  "Next  to  the  prescrip- 
tion of  physicians,  accuracy  is 
nowhere  so  imperative  as  in  con- 
tracts, statutes,  and  legal  pro- 
ceedings. It  is  correspondingly 
discouraging  to  find*  dragged  into 
these  the  ingenious  invention  of 
scriveners  to  confuse  and  be- 
fuddle. The  latest  and  lustiest 
of  thsee  pests  is  the  literary 
fraction.  *and/or*.  which  appears 
at  least  fifty  times  in  the  record 
before  us.  The  resulting  con- 
fusion is  emphasized  by  the  fact 
that  three  of  these  are  in  de- 
murrers, three  in  assignments, 
and   one   in   a   tendered   instruc- 
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Where  a  life  insurance  policy  was  assigned  to  secure  the  payment 
of  a  debt  and  after  the  death  of  the  insured  the  assignee  thereof 
brought  a  declaratory  action  seeking  a  determination  of  rights 
thereunder,  the  court  properly  instructed  the  jury  that  the  only 
question  to  be  determined  by  them  was  the  amount,  if  any,  due  the 
assignee  and  that  the  assignee  was  not  entitled  to  recover  the  full 
amount  of  the  life  policy,  unless  the  debt  was  sufficient  to  consume 
the  amount  thereof.** 

In  an  action  for  a  declaratory  judgment,  the  defendants'  requests 
for  instructions  in  the  nature  of  demurrers  to  the  evidence  have  no 
effect  except  to  rest  the  case  and  submit  the  issues  to  the  trial 
court  for  a  decision  on  the  merits.*^ 

§  442.    Law  of  the  Case 

The  rules  governing  what  amounts  to  an  establishment  of  the 
law  of  the  case  in  declaratory  judgment  actions  are  no  different 
from  those  controlling  other  suits  and  actions.  However,  it  has 
been  held  that  where  a  point  was  raised  in  a  declaratory  action  on 
defendant's  motion  to  dismiss  the  complaint  prior  to  answering. 


tion.  Wc  have  not  found  one 
attributable  to  counsel  for  de- 
fendants in  error.  Whatever  de- 
fense might  be  made  for  it  else- 
where it  becomes,  in  demurrer 
or  assignment,  a  mere  'weasel* 
phrase,  and  certainly  jurors 
could  not  be  expected  to  inter- 
pret it.  Mr.  John  W.  Davis  calls 
this  a  'pollution  of  the  English 
language/  Mr.  George  W.  Wick- 
ersham  refers  to  it  as  a  'bar- 
barism', 'one  of  the  worst  ex- 
amples of  "journalese'*  *  and  says 
'Its  use  in  pleadings  and  in 
court  proceedings  and  in  legis- 
lative acts  is  utterly  unjustified*. 
Numerous  appellate  courts  have 
been  called  upon  to  deal  with  it 
and  have  generally  spoken  of  it 
with  disrespect.  Mr.  Justice 
Fowler,  speaking  for  the  Su- 
preme Court  of  Wisconsin,  has 
dubbed     it     a     'nameless     thing, 


that  Janus-faced  verbal  mon- 
strosity, neither  word  nor 
phrase.'  Employers  Mut.  Lia- 
bility Ins.  Co.  of  Wisconsin  v. 
ToUefsen,  219  Wis.  434,  263 
N.W.  376.  We  do  not  quote  fur- 
ther from  the  foregoing  be- 
cause of  the  caustic  criticism  of 
counsel  which  follows,  and  we 
expressly  disclaim  a  present  pur- 
pose to  criticize.  We  wish 
simply  to  suggest  the  useless- 
ness  and  absurdity  of  'and/or* 
and  express  the  hope  that  this 
is  its  last  appearance  in  this 
tribunal.** 

See  also,  section  250,  supra, 
where  cases  are  collected  con- 
demning "and/or**. 

26.  Ky.— Arrowood  v.  Duff,  287  Ky. 
107,  152  S.W.2d  291. 

27.  Mo.— Strype  v.  Lewis,  352  Mo. 
1004,  180  S.W.2d  688,  155  A.L.R. 
99. 
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again  on  its  motion  for  reargument  thereafter,  and  again  on  its 
motion  for  judgment  on  the  pleadings  after  answering  and  was 
decided  adversely  to  the  defendant  in  each  instance,  the  deci- 
sions which  were  not  appealed  from  became  the  controlling  law 
of  the  case.** 

§  443.    Substance,  not  Form,  Considered 

The  character  of  the  action,  whether  it  is  declaratory  or  other- 
wise, must  be  ascertained  from  a  determination  of  the  facts  plead- 
ed, rather  than  from  the  title  thereof  or  the  prayer  for  relief,  and 
when,  upon  such  an  examination,  it  appears  that  the  cause  of  ac- 
tion is  of  a  different  sort  or  belongs  to  another  category  than  that 
assigned  to  it  by  the  litigants,  the  substance  of  things,  and  not 
mere  form,  will  be  regarded,  since  the  nature  of  the  action  is  not 
a  cause  for  declaratory  relief,  but  the  subject  matter  involved  as 
set  forth  in  the  pleadings.** 

This  rule  governs  at  all  stages  of  proceedings  whether  it  is  in 
the  trial  court,  or  on  appeal  in  the  state  court,  or  in  the  Supreme 
Court  of  the  United  States.  So  it  is  that  the  Supreme  Court  of 
the  United  States  in  determining  whether  litigation  presents  a  case 
within  the  appropriate  jurisdiction  of  the  court  in  a  declaratory  ac- 
tion, is  concerned  not  with  form,  but  with  substance.  Hence,  the 
court  will  look,  not  to  the  label  which  has  been  attached  to  the 
procedure,  or  that  followed  in  the  state  courts,  or  to  the  direction 
of  the  judgment  which  it  is  sought  to  be  reviewed  in  the  Supreme 
Court  of  the  United  States,  but  to  the  nature  of  the  proceeding, 
and  the  effect  of  the  judgment  rendered  upon  the  rights  which  the 
party  asking  a  review  asserts.*® 

§  444.    Nonsuit 

In  an  action  to  restrain  the  sale  of  land  in  the  enforcement  of 
a  deed  of  trust  and  to  obtain  a  declaration  of  the  ownership  there- 

28.  N.Y.— Sterling  Bag  Co.  v.   Tay-  Francisco,  18  Cal.App.2(i  232,  63 
lor,  169  Misc.  5,  7  N.Y.S.2d  45,            P.2d  872. 

affirmed     Sterling     Bag     Co.     v.  30.  U.S.— Nashville,  C.  &  L.   Ry.  v. 

City  of  New  York,  256  App.Div.  Wallace,  Tenn.,  53  S.Ct.  345,  288 

645,  11  N.Y.S.2d  297.  u.S.  249,  n  L.Ed.  730,  87  A.L.R. 

29.  Cal.— Fritz  v.  Superior  Court  in  1191. 
and  for  City  and  County  of  San 
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of,  a  motion  for  judgment  as  on  nonsuit  was  properly  denied.*' 

In  an  action  brought  by  an  insurance  company  seeking  declara- 
tory relief,  that  it  was  not  obligated  to  defend  an  action  growing 
out  of  an  automobile  accident  upon  the  ground  of  non-cooperation 
by  the  insured,  and  the  court  ordered,  adjudged,  and  decreed  that 
the  prayer  for  declaratory  relief  contained  in  the  plaintiff's  plead- 
ing should  be  denied,  and  the  action  should  be  dismissed  because 
the  court  found  that  the  policy,  with  respect  to  cooperation,  had 
been  complied  with  by  the  insured,  but  this  was  an  erroneous  judg- 
ment although  the  plaintiff  insurance  company  was  not  entitled 
to  a  favorable  declaration,  still  the  court  should  not  merely  have 
entered  a  judgment  of  non-suit,  but  it  should  have  made  a  declara- 
tion of  rights.** 

The  pole  star  guiding  the  courts  as  to  whether  or  not  a  nonsuit, 
peremptory  instruction,  directed  verdict,  or  affirmative  charge  will 
be  given  or  dismissal  of  the  action  will  be  made  by  the  court  is 
whether  or  not  there  is  a  question  of  fact.  The  general  rule  that 
if  different  inferences  may  be  drawn  from  the  evidence,  though 
undisputed,  a  dismissal  or  nonsuit  or  peremptory  instruction,  or 
other  similar  termination  of  the  case  will  not  be  entertained,  ap- 
plies undoubtedly  to  declaratory  actions.  The  adjudications  in- 
volving nonsuits,  dismissals  and  the  like  in  declaratory  action  are 
indeed  few,  but  those  encountered  in  the  reported  cases  in  no  way 
militate  against  the  applicability  of  the  salutary  rule  just  enunci- 
ated. 

An  automobile  dealer's  bill  to  restrain  threatened  prosecution 
for  code  violation  under  the  National  Industrial  Recovery  Act, 
though  subject  to  dismissal,  where  the  National  Recovery  Ad- 
ministration Field  Adjustors  had  been  withdrawn  from  the  lo- 
cality and   the   movement  against  the   dealer  abandoned,  would 

31.  N.C. — Shenandoah  Life  Ins.   Co.  it  is  finally  entered  and  that  the 

V.  Sandridge,  216  N.C.  766,  6  S.E.  court   is   without   jurisdiction   to 

2d  876.  enter  a  final  judgment  in  these 

P».— Also   see    Magen    v.    Price,  circumstances. 
Com.Pl.,  36   Pa.Dist.   &   Co.   74,      32.  Ala.-— Employer's    Insurance   Co. 

holding;   a  right  to  take  a  vol-  v.  Brooks, Ala.  ,  33  So. 

untary    dismissal   on   granting   a  2d  3. 
motion  for  a  nonsuit  but  before 
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be  retained  for  future  amendment  in  the  contingency  of  further 
acts  violating  the  dealer's  constitutional  rights." 

Where  it  is  made  to  appear  that  the  issues  in  a  declaratory  suit 
seeking  a  judgment  of  noninfringement  of  patent  rights  of  the 
defendant  are  available  by  way  of  intervention  in  the  defendant's 
suits  against  sellers  of  the  products  that  it  is  claimed  infringe  the 
defendant's  patent,  and  that  full  and  complete  relief  can  be  ob- 
tained by  such  intervention,  a  dismissal  of  the  declaratory  action 
will  be  entered.** 

§  445.    Findings  of  Fact  and  Conclusions  of  Law  in  Declaratory 
Actions 

The  rule  with  respect  to  the  requirement  of  findings  of  fact 
and  conclusions  of  law  in  declaratory  judgment  actions  is  sub- 
stantially the  same  as  control  such  findings  and  conclusions  in 
ordinary  actions  in  trials  before  the  court.  It  hardly  need  be  said 
that  it  is  only  in  those  instances  where  a  case  is  before  the  court 
without  a  jury  that  findings  are  necessary  in  any  suit  or  action. 
The  jury's  verdict  takes  the  place  of  findings  of  fact,  and  the 
court's  instructions  to  the  jury  perform  the  same  office  as  con- 
clusions of  law.  In  some  states  findings  of  fact  and  conclusions  of 
law  are  required  to  be  separate  from  the  decree  or  judgment.  In 
others,  this  is  not  the  case.  In  some  jurisdictions,  recitals  in  the 
decree  perform  the  function  of  findings  of  fact.*" 


33.  U.S.— -Boggus  Motor  Co.  v. 
Onderdonk,  D.C.Tex.,  9  F.Supp. 
950. 

34.  U.S. — Sec  also,  Pacific  Indemnity 
Co.  V.  McDonald,  C.C.A.Ore., 
107  F.2d  446,  where  it  was  held 
that  evidence  of  collusion  be- 
tween assured  and  injured  party 
was  not  such  as  required  de- 
ciding its  existence  as  a  matter 
of  law.  It  is  the  better  practice 
to  not  dismiss  or  grant  a  non- 
suit in  any  case  where  it  is  pos- 
sible, in  view  of  the  record,  to 
make    a    declaration    of    rights. 

Automotive  Equipment  v.  Trico 
Products  Corporation,  D.C.N.Y., 
11  F.Supp.  292. 
N.Y.— Tompkins    v.     Hale,     172 


Misc.  1071,  15  N.Y.S.2d  854. 
However  it  seems  that  where  both 
parties  seek  a  declaratory  judg- 
ment that  only  a  legal  question 
is  presented. 
35.  N.Y.— Salzman  v.  Sakofsky,  195 
Misc.  166,  89  N.Y.S.2d  39. 
Pa.— Grande  v.  Grande,  29  Erie 
26,  55  D.C.  647,  where  in  a  de- 
claratory proceeding,  no  jury 
trial  has  been  demanded,  the  find- 
ing of  fact  and  conclusions  of  law, 
together  with  decree  of  trial 
judge,  should  be  set  forth  gen- 
erally in  the  form  prescribed  by 
the  rules  of  equity. 

64  C.J.  1244  et  seq. 

Gibson's  Suits  in  Chancery,  2d 
Ed.  §  566,  1  Bar.Ch.Pr.  338. 
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Where  both  parties  waive  findings  of  fact  and  there  is  a  recital 
in  the  decree,  of  a  fact,  it  is  conclusive.** 

Statutes  with  respect  to  the  requirement  of  the  court  that  findings 
of  fact  and  conclusions  of  law  be  made  separate  from  the  decree 
are  applicable  to  declaratory  judgment  actions.'^ 

In  an  action  involving  the  ownership  of  a  patent  where  the 
finding  was  to  the  effect  that  the  defendant  was  the  owner  of  a 
one-half  interest  in  the  patents  issued  on  the  invention,  and  "any 
and  all  alterations,  modifications,  improvements,  or  substitutions 
thereof,"  this  was  held  not  to  be  too  broad,  where  the  agreement 
between  the  parties  called  for  a  transfer  to  the  defendant  of  one- 
half  interest  in  "said  invention  and  improvements  thereof."** 

Under  a  statutory  provision  requiring  the  court  in  declining, 
in  its  discretion,  to  pronounce  a  declaratory  judgment  to  state  the 
grounds  on  which  its  discretion  rests,  the  court  in  refusing  such 
judgment  and  relegating  the  parties  to  another  action,  should  state 
the  grounds  for  such  refusal  either  by  way  of  recital  in  the  order, 
or  by  making  findings  of  fact  and  conclusions  of  law  separately.** 

In  a  case  in  which  no  affirmative  relief  is  prayed  for  or  could 
be  granted,  and  the  declaration  is  desired  against  the  time  when  a 
cause  of  action  for  affirmative  relief  would  accrue,  or  in  a  case 
where  the  only  relief  sought,  or  which  in  any  event,  at  any  time, 
could  be  granted,  is  a  judgment  declaring  rights,  such  as  an  action 


36.  CaL— Moss  v.  Moss,  Cal.App.,  116 
P.2d  650,  subsequent  opinion  20 
Cal.2d  640,  128  P.2(i  526,  141  A. 
L.R.  1423. 

37.  CaL — People  v.  Superior  Court  in 
and  for  City  and  County  of  San 
Francisco,  24  Cal.App.2d  8,  74  P. 
2d  326,  wherein  it  is  said:  "It  is 
well  settled  that  in  determination 
of  legal  duties  and  rights  in  an 
action  for  declaratory  relief  the 
court  may  determine  disputed 
questions  of  fact  (R.  G.  Hamilton 
Corporation  v.  Corum,  218  Cal. 
92,  21  P.2d  413);  and,  where  such 
are  put  in  issue  by  the  pleadings, 
as  appears  to  have  been  the  case 
here,  Section  632  of  the  Code  of 


Civil  Procedure,  as  amended  by 
St.  1933,  p.  1876,  requiring  find- 
ings where  questions  of  fact  are 
tried  by  the  court  would  seem  to 
apply." 

38.  CaL— Taylor  v.  Selig,  28  Cal.2d 
634,  170  P.2d  913.  See  also,  164 
P.2d  276. 

39.  N.Y.— Sartorius  v.  Cohen,  222 
App.Div.  514,  227  N.Y.S.  26,  modi- 
fied 249  N.Y.  31,  162  N.E.  575, 
where  the  opinion  of  the  Appel- 
late Court  was  modified  on  an- 
other ground. 

Tenn. — See  also,  Frazier  v.  City 
of  Chattanooga,  156  Tenn.  346, 
1  S.W.2d  786. 
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to  remove  a  cloud  from  title,  the  findings  should  fully  set  forth 
the  conclusions  of  the  court.*®  It  hardly  need  be  added  that  the 
findings  must,  in  declaratory  action  the  same  as  in  other  actions, 
be  sustained  by  the  evidence  introduced.*^ 

A  trial  court's  findings  that  the  defendant  did  not  exercise  its 
option  to  purchase  oil  within  a  reasonable  time,  and  that  therefore 
the  option  agreement  was  unenforceable,  was  not  contradicted  by 
a  finding  that  the  plaintiffs  informed  the  defendants  that  it  had  an 
opportunity  of  making  a  contract  for  one  year,  with  a  third  party 
for  the  purchase  of  oil  and  therefore  the  defendant  stated  that  it 
did  not  need  and  could  not  use  the  oil  produced  from  the  plaintiffs' 
well  and  that  it  was  agreeable  to  the  defendant  that  such  contract 
be  made,  and  where  the  trial  court  also  found  that  a  demand  was 
made  on  the  defendant  to  accept  the  production  from  the  well  and 
the  defendant  refused  to  do.** 

But  where  it  is  contended  that  the  evidence  does  not  sustain  the 
trial  court's  findings,  the  burden  does  not  rest  upon  the  respondent 
to  prove  that  such  findings  are  sound,  but  the  appellant  must  point 
to  wherein  the  evidence  does  not  sustain  the  findings.** 

A  clerical  error  in  findings  referring  to  an  option  in  question 
as  "Exhibit  A"  where  such  option  was  "Exhibit  B"  does  not 
necessitate  a  reversal  of  a  decree  based  thereon.**  In  consonance 
with  the  general  rule,  findings  of  fact  must  be  precisely  what  the 
name  imports,  and  not  mere  conclusions,  but  on  the  other  hand,  it 
is  not  necessary,  and  is  improper  to  recite  the  evidence,  but  the 
ultimate  facts  should  be  found.  As  to  what  is  a  conclusion  and 
what  is  an  ultimate  fact  is  not  always  an  easy  matter  to  deter- 
mine.*' 


40.  Ohio— Alf  V.  Hunsicker,  82  Ohio  Pictures  Corporation  of  Cali- 
App.  197,  80  N.E.2d  511.  fornia,  8  Cal.App.2d  244,  47  P.2d 

41.  U.S.— Builders  &  Manufacturers  504.  This  is  but  an  application 
Mut.  Casualty  Co.  v.  Faquette,  of  the  rule  that  the  courts  re- 
D.C.Me.,  21  F.Supp.  858.  gard    substance    and    not    form. 

42.  CaL— Lohn  v.  Fletcher  Oil  Co.,  45.  Cal.— Spring  St.  Realty  Co.  v. 
38  Cal.App.2d  26,  100  P.2d  505.  Trask,  126  Cal.App.  765,  15  P.2d 

43.  Cal.— Wieczorek  v.  Texas  Co.,  45  1^5. 

Cal.App.2d  450.  114  P.2d  Zll,  Anderson,  An  Automobile  Ac- 

44.  CaL — Cummings      v.      Columbia  cident  Suit,  p.  41,  §  61. 
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Findings  of  fact  should  always  be  construed  to  reconcile  them  if 
this  is  reasonably  possible  and  to  support  the  judgment.**  How- 
ever, so  long  as  the  court  confines  its  findings  to  the  ultimate  facts, 
it  cannot  be  objected  that  they  are  too  general  and  in  determining 
whether  or  not  a  finding  is  sustained  by  the  evidence,  it  is  only 
necessary  to  consider  such  evidence  as  supports  it.  If  the  findings 
are  supported  by  evidence  in  the  record  not  characterized  by 
inherent  weakness  or  upon  its  face  wanting  in  probative  force,  a 
judgment  based  thereon  will  not  be  disturbed  on  appeal,  on  the 
ground  of  insufficiency  of  evidence.  The  court  is,  however,  under 
a  duty  to  find  upon  all  material  issues  in  the  case.*^ 

Where  the  plaintiff  prayed  that  it  be  determined  what  rights  the 
defendant  and  each  of  them  have  in  a  certain  patent,  it  was  proper 
for  the  court  to  make  a  full  finding  and  dispose  of  all  of  the  issues 
in  the  case,  and  the  contention  that  the  finding  should  be  that 
the  plaintiff  take  nothing  by  the  action  would  not  be  sustained, 
especially  where  the  action  was  litigated  upon  the  theory  that  a 
determination  should  be  made  of  the  respective  rights  of  all  of 
the  parties.** 

In  harmony  with  the  rule  that  the  court  is  required  only  to  find 
ultimate  facts  in  a  declaratory  action,  the  trial  court's  findings  for 
the  plaintiff,  couched  in  the  language  of  a  lease  involved  therein, 
is  not  a  conclusion  but  a  finding  of  ultimate  facts.**  The  trial 
court's  findings,  in  a  proceeding  determining  the  validity  and  effect 
of  two  motor  vehicle  insurance  policies,  were  such  as  not  to  war- 
rant the  general  conclusion  that  the  policy  first  issued  was  ever 
terminated,  nor  that  the  accident  resulting  in  damages  for  which 
an  action  was  pending  against  the  insured  was  covered  by  the 
policy  last  issued  and  not  by  the  original  policy.*® 

In  an  action  for  the  cancellation  of  a  note  and  trust  deed,  for 
declaratory  relief  in  construing  the  contract  involved,  for  damages 
for  the  wrongful  clouding  of  the  title  of  the  real  property,  and  for 

46.  Cat— Vaughan  v.  Roberts,  45  Cal.      49.  CaL— Spring    St,    Realty    Co.    v. 
App.2d  246,  113  P.2d  884.  Trask,  126  Cal.App.  765,  15  P.2(i 

47.  Anderson,  An  Automobile  Acci-  195. 

dent  Suit,  §  944.  50.  N.H.— McCabe  v.  Hartford  Acci- 

48.  Mont— Nat'l.     Surety     Corp.    v.  dent  &  Indemnity  Co.,  90  N.H. 
Kruse,   121   Mont.  202,   192  P.2d            80,  4  A.2d  661. 

317. 
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an  accounting  to  determine  whether  the  plaintiffs  were  indebted 
to  the  defendant  on  account  of  money  advanced,  the  findings  were 
not  uncertain  or  not  irreconcilable  and  were  sufficiently  definite 
to  support  the  judgment  cancelling  the  note  and  trust  deed  and 
quieting  the  title  to  the  real  property  in  plaintiff  and  determining 
that  the  plaintiffs  were  not  indebted  to  the  defendants.*^ 

In  a  suit  to  have  patents  relied  on  by  the  defendant  declared  in- 
valid and  not  infringed  by  plaintiff's  machines,  the  defendant  by 
specifying  certain  claims  as  being  relied  on  was  estopped  from 
claiming  infringement  with  respect  to  other  claims  under  its  coun- 
terclaim and  upon  a  finding  that  the  claims  specified  were  invalid, 
a  general  finding  that  neither  patent  was  infringed  was  justi- 
fied, though  a  finding  that  the  patent  was  generally  valid  was  not 
justified.'^  The  decree  should  in  all  cases  be  limited  to  the  findings. 
In  other  words,  the  findings  are  the  ground  work  for  the  decree.'* 

A  reversal  will  not  be  had  for  the  making  of  a  finding  that  is 
not  sustained  by  the  evidence,  where  such  finding  did  not  result 
in  any  prejudice  to  the  party  against  whom  it  was  made."* 

A  finding  to  the  effect,  that  in  a  contract  of  sale  and  purchase, 
the  parties  without  waiting  for  the  close  of  an  escrow  that  had 
been  established,  entered  into  a  joint  adventure  in  reference  to 
the  conduct  of  a  hotel  and  resort  business,  the  subject  matter  of 
the  contract,  and  that  while  the  parties  were  waiting  for  the  title 
to  be  cleared  and  the  escrow  to  be  closed,  intermittent  attempts 
were  made  to  conduct  business,  but  without  financial  success,  but 
that  such  efforts  had  ceased  prior  to  the  date  of  the  bringing  of 
the  action,  and  the  court  held  that  in  view  of  the  entire  picture 
of  such  complicated  and  extended  transactions,  it  could  not  be  said 
as  a  matter  of  law  that  this  interim  operation  of  the  business  was 
without  sufficient  evidentiary  and  legal  foundation.** 

50a.  CaL — Vaughn  v.  Roberts,  45  Cal.  Hanson- Van      Winkle  -  Munning 

App.2d  246,  113  P.2d  884.  Co.,  C.CA.W.Va.,  104  F.2d  856. 

51.  U.S.— U.  S.  Galvanizing  &  Plat-  53.  CaL— Davis  v.  Stullman.  72  Cal. 
ing  Equipment  Corporation  v.  App.2d  452,  164  P.2d  787.  The 
Hanson-Van  Winkle  -  Munning  court  will  not  reverse  for  a  harm- 
Co.,  C.C.A.W.Va.,   104  F.2d  856.  less  finding. 

52.  U.S.— U.  S.  Galvanizing  &  Plat-  54.  Cal.— Davis  v.  Stullman,  supra, 
ing    Equipment    Corporation    v. 
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A  finding  immaterial  in  character  and  not  upon  a  decisive  issue 
may  be  disregarded  and  the  judgment  sustained,  notwithstanding 
its  presence  in  the  record."  The  findings  of  fact  should  be  made 
by  the  trial  court  and  if  not  made  there,  a  declaratory  judgment 
cannot  be  entered  on  appeal,  as  an  appellate  court  is  without  power 
as  a  rule  to  make  original  findings  of  fact  and  conclusions  of  law, 
and  predicate  a  decision  thereon.'* 

In  a  declaratory  action  between  a  customer  and  a  water  depart- 
ment of  a  municipality,  the  court  was  in  error  in  holding  that  the 
water  department  had  not  discriminated  against  the  plaintiff."^ 
Under  some  circumstances,  the  court  may  amend  its  findings  of 
fact  and  conclusions  of  law  in  the  interest  of  justice,  and  this  may 
be  done  by  the  court  sua  sponte.'* 

But  in  an  action  to  determine  whether  the  provision  of  a  trust 
instrument  authorizing  the  trustee  therein  named  to  sell  trust  prop- 
erty was  mandatory,  the  court  is  without  authority  to  amend  its 
findings  to  the  effect  that  the  trustee  should  be  ordered  to  sell  the 
trust  property  apart  from  any  provision  of  the  trust,  or  to  order 
such  sale  by  the  trustee,  where  such  matter  was  beyond  the  issues 
made  by  the  pleadings.'*  It  is  a  familiar  rule  of  adjective  law 
that  findings  of  fact  must  conform  to  and  be  supported  by  the 
pleadings  in  the  case,  and  cannot  go  outside  of  the  issues  formu- 


55.  CaL — Cummings  v.  Columbia 
Pictures  Corporation  of  Califor- 
nia, 8  Cal.App.2d  244,  47  P.2d  504. 
In  the  above-entitled  case,  which 
was  a  proceeding  for  declaratory 
relief,  seeking  the  construction  of 
an  employment  contract  whereby 
the  employer  had  the  right  of 
exercising  the  options  of  six 
months  each  for  services  of  the 
employee  upon  giving  a  thirty- 
day  notice,  where  one  finding  of 
the  trial  court  indicated  that  the 
contract,  under  the  options  which 
were  exercised,  ended  on  May  30, 
1933,  although  its  judgment  was 
that  the  contract  ended  Novem- 
ber 30,  1932,  such  finding  might 
be     disregarded     as     immaterial 


where  the  employer's  pleadings 
admitted  that  no  notice  was  given 
of  the  exercise  of  the  option 
commencing  December  1,  1932, 
and  set  up  affirmative  defenses 
that  the  employee  waived  notice 
of  the  exercise  of  such  option. 

56.  CaL — Lane  Mortg.  Co.  v.  Cren- 
shaw, 93  CaLApp.  411,  269  P.  672. 

57.  Conn. — Manchester  Gardens  Corp. 
v.  Town  of  Manchester,  134  Conn. 
499,  58  A-2d  734. 

'58.  64  CJ.  1266. 

59.  CaL— Allen  v.  Blair,  13  Cal.App. 
227,  56  P.2d  544.  The  court  would 
be  without  authority  to  make 
such  finding  either  originally  or 
by  way  of  amendment. 
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lated  by  the  pleadings  upon  which  the   ultimate  conclusion    is 
reached.*® 

In  a  declaratory  action  involving  a  contract  of  sale,  and  the 
parties  had  by  agreement  rescinded  certain  contracts  entered  into 
during  the  pendency  of  the  transaction,  but  certain  other  contracts 
had  not  been  disposed  of,  it  did  not  appear  that  they  had  been 
rescinded,  abandoned,  or  abrogated,  and  under  these  circumstances, 
it  was  held  that  the  court  properly  found  that  such  contracts  were 
still  in  existence.*' 

§  446.     Implied  Findings  of  Fact 

It  has  been  held  that  the  entry  of  a  decree  imposed  a  finding  of 
every  fact  essential  to  sustaining  it  within  the  scope  of  the  plead- 
ings, and  supported  by  the  evidence,  and  where  the  findings  are 
express  or  implied,  the  lower  court  will  not  be  reversed  by  reason 
thereof,  unless  such  findings  are  plainly  wrong.** 

§  447.    Oral  Decisions 

Where  the  trial  court,  in  passing  upon  a  declaratory  judgment, 
rendered  an  oral  decision  at  the  close  of  the  case  and  in  the  pres- 
ence of  the  litigants  and  their  counsel,  there  is  no  necessity  for  a 
separate  written  opinion  or  decision.*' 

§  448.    At  What  Stage  of  Proceedings  May  Judgment  be  Granted 

The  general  rule  seems  to  be  that  a  declaratory  judgment  ought 
not  to  be  granted  by  the  court  until  all  of  the  evidence  is  heard; 
the  right  to  exercise  of  the  judicial  discretion  conferred  upon  the 
court  as  to  whether  or  not  declaratory  relief  will  be  granted  does 
not  warrant  the  court  in  denying  such  relief  until  all  of  the  evi- 
dence has  been  adduced.*^ 

60.  CaL — Henrickson     v.     California  62.  MaM. — Carmichael  v.  Carmichael, 
Talc  Co.,  35  Cal.App.2d  544, 96  P.  324  Mass.  118,  85  N.E.2d  229. 
2d   175,   wherein  it   is   held   that  63.  N.Y.— Salzman  v.  Sakofsky,   195 
findings  of  fact  must  be  consist-  Misc.  166,  89  N.Y.S.2d  39. 

ent,   and   where   on   review  they      64.  N.Y. — See     however,     Doyle     v. 

were    so    inconsistent    the    court  Graves,  172  Misc.  838,  16  N.Y.S. 

could    not    determine    what    was  2d   554,   where  it  was  held   that 

found  by  the  trial  court,  the  judg-  declaration    of    rights    could    be 

ment  would  be  reversed.  rendered  on  a  motion  for  sum- 

64  C.J.  1255  et  seq.  mary  judgment  where  such  prac- 

61.  Cal. — Davis  v.  Stullman,  supra. 
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Judgments  on  issues  of  public  moment  based  on  evidence  not 
subject  to  probing  by  the  judge  and  opposing  counsel  are  apt  to 
be  treacherous.  Caution  is  appropriate  against  the  subtle  tendency 
to  decide  public  issues  free  from  the  safeguards  of  critical  scrutiny 
of  the  facts  through  the  use  of  a  declaratory  summary  judgment. 
The  modern  equity  practice  has  tended  away  from  a  procedure 
based  on  affidavits  or  interrogatories  because  of  its  proven  insuffi- 
ciencies, and  declaratory  judgments  affecting  the  public  should  be 
thoroughly  scrutinized  before  rendition,  and  rendered  only  in  cases 
clearly  authorized  by  law.*' 

It  is  a  sound  rule  that,  although,  the  court  is  of  the  opinion  that 
at  the  final  hearing  a  plaintiff  will  be  entitled  to  a  declaratory  judg- 
ment adjudicating  status,  rights  and  legal  relations,  such  will  not 
be  made  in  advance  of  such  final  hearing,  as  on  an  application  for 
an  interlocutory  injunction.** 


tice  is  authorized  by  the  local 
law. 

See  also,  note  66,  infra,  this 
section. 

Wciner  v.  Valentine,  Sup.,  17 
N.Y.S.2d  355,  syllabus  11.  The 
cited  case  holds  that  in  an  action 
to  enjoin  police  commissioner  of 
New  York  City  from  enforcing 
traffic  regulations  governing  pub- 
lic hack  drivers,  and  for  a 
declaratory  judgment  as  to 
validity  of  the  regulation,  rea- 
sonableness of  regulations  would 
not  be  determined  on  motion  to 
dismiss  complaint,  but  deter- 
mination thereof  would  be  de- 
ferred until  trial. 

But  see,  Jon  T.  McCoy,  Inc.  v. 
Schuster,  D.C.N.Y.,  44  F.Supp. 
499,  holding  that  in  an  action  for 
declaratory  judgment  that  the  de- 
fendant's patent  was  void,  the 
pleadings,  affidavits,  and  a  tran- 
script of  the  defendant's  exami- 
nation before  trial  required  a 
summary  judgment  for  the  plain- 
tiff on  the  ground  of  the  publi- 
cation of  the  invention,  and  that 
the  holding  would  not  be  differ- 


ent because  of  the  use  by  the 
court  of  an  uncertified  transcript 
of  the  defendant's  examination 
before  trial,  in  the  absence  of  a 
motion  to  suppress  the  deposition 
of  such  examination. 

See  however,  Tiernan  Realty 
Company  v.  Title  Guarantee  & 
Trust  Company,  176  Misc.  1071, 
28  N.Y.S.2d  920,  holding  that 
where  all  of  the  material  facts  are 
admitted,  and  only  a  question  of 
law  is  presented  in  an  action  for 
declaratory  judgment,  the  plain- 
tiff should  not  have  moved  for  a 
summary  judgment  but  for  a 
judgment  on  the  pleadings. 

But,  see  Muldoon  v.  Mid- 
Bronx  Holding  Corporation,  175 
Misc.  700,  25  N.Y.S.2d  36,  af- 
firmed 262  App.Div.  734,  27  N.Y. 
S.2d  812,  affirmed  287  N.Y.  227, 
39  N.E.2d  217. 

65.  U.S.— Eccles  v.  People's  Bank  of 
Lakewood  Village  of  Cal.,  68  S. 
Ct.  641,  333  U.S.  426,  92  L.Ed. 
784,  reversing  161  F.2d  636. 

66.  U.S.— Sovereign  Camp,  W.  O.  W. 
V.  Murphy,  D.C.Iowa,  17  F.Supp. 
650,  wherein  the  court  said,  "The 
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A  declaratory  judgment  can  be  granted  only  after  an  answer  or 
default,  and  this  is  true  even  though  the  facts  are  admitted.^^ 

Where  no  issue  has  been  formulated  between  the  plaintiff  and 
defendant,  and  where  the  defendant  is  not  in  default,  a  motion  for 
summary  judgment  is  unauthorized.^*  But  it  is  submitted  that 
a  declaratory  judgment  may  be  entered  in  some  instances  as  an 
interlocutory  order  or  decree.**  In  those  cases,  it  would  seem 
where  the  declaratory  judgment  is  not  complete  within  itself,  as 
for  illustration,  it  may  be  necessary  to  grant  additional  or  further 
relief  in  order  to  carry  out  such  judgment,  the  declaratory  decree 
or  judgment  in  these  circumstances  partakes  of  the  characteristics 
of  an  interlocutory  judgment.  And,  also  where  the  case  is  ripe 
for  a  decision,  and  there  exists  no  occasion  for  delay  until  a  final 
hearing,  as  on  a  motion  for  a  summary  judgment  when  the  local 
practice  authorizes  such  judgments,  in  these  circumstances  a 
declaration  may  be  made  in  advance  of  final  hearing.^® 

Where  there  is  no  controversion  of  any  material  fact  and  there- 
fore no  genuine  issue  of  fact  for  trial,  it  would  seem  to  follow  as 
an  illative  result  of  this  situation,  that  the  court  should  in  a  sum- 


plaintiff  has  prayed  for  a  declara- 
tory judgment  adjudging  its  sta- 
tus as  a  fraternal  beneficiary  as- 
sociation and  though  we  are  of 
the  opinion  that  upon  final  hear- 
ing it  would  be  entitled  thereto, 
we  do  not  so  adjudicate  because 
this  hearing  was  upon  application 
for  interlocutory  injunction  only." 
Cal. — La  Hue  v.  Dougherty,  34 
Cal.2d  1,  206  P.2d  640.  See  also 
199  P.2d  369. 

67.  N.Y.— Eriksen  v.  City  of  New 
York,  167  Misc.  42,  2  N.Y.S.2d 
280. 

Greenburg  v.  Refined  Gas  Sta- 
tions, 85  N.Y.S.2d  721. 

68.  N.Y. — Greenburg  v.  Refined  Gas 
Stations,  supra. 

69.  Eng.— The  Joannis  Vatis  (No. 
2),  (1922)  P.  213. 

Rex  V.  Cheshire  County  Court 
Judge  and  the  United  Society  of 
Boilermakers;  Ex  parte  Malone, 


90  L.J.K.B.  772  (1921),  reversing 
The  King  v.  Cheshire  (Birken- 
head) County  Court  Judge  and 
United  Society  of  Boilermakers 
(1921)  1  K.B.  301. 
70.  N.Y.— Dunkirk  Aerie  No.  2447. 
Fraternal  Order  of  Eagles  v.  City 
of  Dunkirk,  274  App.Div.  685,  87 
N.Y.S.2d  202. 

Doyle  V.  Graves,  172  Misc.  838, 
16  N.Y.S.2d  554. 

See  section  451,  infra. 

See  however,  section  449,  note 
89. 

It  is  now  provided  by  the  Rules 
of  Civil  Procedure,  that  at  any 
time  after  the  defendant  files  his 
pleading  in  answer  to  the  plain- 
tiff's pleading,  a  motion  for  sum- 
mary judgment  may  be  made  by 
the  defendant  with  or  without 
supporting  affidavits. 

Federal  Rules  of  Civil  Pro- 
cedure No.  56  (A). 


1048 


Digitized  by 


Google 


Ch.  7    TRIAL:  PROCBDURS  THEREAT,  AND  JUDGMENTS    §  448 

mary  proceeding  render  a  declaratory  judgment,  even  though  the 
parties  are  in  dispute  as  to  the  applicatory  law7* 

In  an  action  for  declaratory  judgment,  where  the  pleadings  raise 
no  substantial  factual  dispute,  the  court  may  rule  on  the  plaintiff's 
motion  and  defendant's  cross-motion  for  a  judgment  on  the  plead- 
ings, without  regard  to  moving  affidavits.^* 

A  judgment  on  the  merits  in  a  declaratory  action  may  be  ren- 
dered in  sustaining  a  demurrer  to  the  complaint  upon  the  ground 
that  the  complaint  contained  insufficient  facts  to  constitute  a  cause 
of  action.^' 

In  an  action  for  declaratory  judgment  seeking  a  determination 
of  the  balance  due  under  a  bond  and  mortgage  held  by  the  plain- 
tiffs as  trustees  under  a  re-organization  plan,  it  was  proper  for  the 
trial  court  to  enter  an  order  denying  the  plaintiffs'  motion  for  a 
judgment  on  the  pleadings,  but  to  grant  the  defendant's  motion  for 
such  judgment,  and  enter  a  judgment  thereon  directing  a  declara- 
tory judgment  for  the  defendant  and  dismissing  the  plaintiffs'  com- 
plaint on  the  merits  J^ 

In  an  action  for  declaratory  judgment  that  the  defendant's  pat- 
ent was  void,  the  pleadings,  affidavits,  and  transcripts  of  the  de- 
fendant's examination  before  trial  required  a  summary  judgment 
for  the  plaintiff  on  the  ground  of  the  publication  of  the  invention, 
and  the  fact  that  the  deposition  of  the  defendant's  examination  be- 
fore trial  was  uncertified,  did  not  militate  against  the  granting  of 
such  summary  judgment,  in  the  absence  of  a  motion  to  suppress 
the  deposition.^' 

In  an  action  for  a  declaratory  judgment,  if  the  court  denies  the 
defendant's  motion  to  dismiss  the  complaint,  the  declaration  of 

71.  U.S. — N  o  r  t  h  1  a  n  d    Greyhound  Kelly-Sullivan,    Inc.    v.    Moss, 
Lines  v.  Amalgamated  Ass'n.  of  180  Misc.  3,  39  N.Y.S.2d  797. 
Street  &  Electrical  Ry.  &  Motor  73.  Wis.— Angers  v.   Sabatinelli,  239 
Coach  Employes  of  America,  Div.  Wis.  364,  1  N.W.2d  765. 

1150.  66  F.Supp.  431.  74.  N.Y.— Muldoon     v.     Mid-Bronx 

72.  N.Y.— Muldoon  v.  Mid-Bronx  Holding  Corp.,  262  App.Div.  734, 
Holding  Corporation,  175  Misc.  27  N.Y.S.2d  812,  affirmed  287  N. 
700,    25    N.Y.S.2d    36,    affirmed  Y.  227,  39  N.E.2d  217. 

262   App.Div.    734,   27    N.Y.S.2d      75.  U.S.— Jon    T.    McCoy,    Inc.    v. 
812,  affirmed  287  N.Y.  227,  39  N.  Schuster,    D.C.N.Y.,   44    F.Supp. 

E.2d  217.  499. 
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rights  must  await  a  final  judgment,  and  if  the  court  grants  the 
motion  to  dismiss,  it  cannot  grant  at  the  same  time  a  judgment 
on  the  merits  declaring  the  rights  and  legal  relations  of  the  par- 
ties.7« 

Where  the  question  presented  is  whether  or  not  the  complaint 
states  a  cause  of  action,  and  if  it  does,  whether  or  not  the  defendant 
is  entitled  to  a  summary  judgment,  such  issues  will  not  be  decided 
in  a  preliminary  motion^^ 

If  the  decision  of  a  preliminary  question  will  expedite  matters 
and  simplify  the  issues,  then  such  decision  should  be  made  without 
passing  upon  the  entire  question  presented.^* 

Where  a  complaint  in  a  declaratory  action  is  dismissed  on  a 
motion  for  failure  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  there  can  be  no  judgment  declaring  the  rights  of  the  parties, 
but  a  complaint  should  never  be  dismissed  on  such  a  motion  unless 
it  clearly  appears  that  the  plaintiff  is  not  entitled  to  a  declaratory 
judgment.^* 

§  449.    Executory  Process  not  Necessary  to  a  Declaratory  Judg- 
ment 

Judicial  functions  may  be  appropriately  exercised  although  an 
adjudication  of  the  rights  of  the  litigants  may  not  require  the 
award  of  process  for  the  collection  of  damages.*®    A  declaratory 


76.  N.Y.— Rockland  Power  &  Light 
Co.  V.  City  of  New  York,  289 
N.Y.  45,  43  N.E.2d  803. 

77.  N.Y.— N.  Y.  Post  Corp.  v.  Kelly, 
271  App.Div.  916,  923,  61  N.Y.S.2d 
264,  m,  296  N.Y.  178,  62  N.Y. 
S.2d  614.  71  N.E.2d  456. 

78.  Conn. — Connecticut  Savings  Bank 
V.  First  Nat'l.  Bank  &  Trust  Co., 
133  Conn.  403,  51  A.2d  907. 

79.  IlL — Mason  v.  Continental  Dis- 
tributing Co.,  333  IlLApp.  128, 
Id  N.E.2d  780. 

N.Y.— Micale  v.   Rice,  274  App. 
Div.  963,  84  N.Y.S.2d  811. 

80.  U.S.— Aetna  Life  Ins.  Co.  of 
Hartford,  Conn.  v.  Haworth,  Mo., 
57  S.Ct.  461,  300  U.S.  227,  81  L. 


Ed.  617,  108  A.L.R.  1000. 

Perkins  v.  Elg,  99  F.2d  408,  69 
App.D.C.  175,  certiorari  denied, 
59  S.Ct.  245,  305  U.S.  591,  83  L. 
Ed.  m  and  Elg  v.  Perkins,  59  S. 
Ct.  245,  305  U.S.  591,  83  L.Ed. 
373,  modified  Perkins  v.  Elg,  59 
S.Ct.  884,  307  U.S.  325,  83  L.Ed. 
1320. 

U.  S.  Galvanizing  &  Plating 
Equipment  Corporation  v.  Han- 
son-Van Winkle-Munning  Co., 
C.C.A.W.Va.,  104  F.2d  856. 

See  also.  Love  v.  U.  S.,  CCA. 
Minn.,  108  F.2d  43,  holding  that 
in  suits  against  the  United  States, 
the  court's  judgment  must  nec- 
essarily   be    largely    declaratory 
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judgment  is  awarded  though  no  consequential  relief  is  or  could  be 
asked  for.** 

Where  the  plaintiff  sought  by  a  declaratory  action  to  be  restored 
to  his  position,  the  fact  that  the  court  could  not  order  his  restora- 
tion to  such  position  does  not  prevent  the  granting  of  a  declaratory 
judgment,  which  might  be  made  whether  or  not  further  relief  is, 
or  could  be,  sought.** 

Where  a  declaratory  action  is  brought  assailing  the  validity  of 
a  statute  and  for  an  injunction  against  its  enforcement,  it  is  no 
ground  of  complaint  that  the  court  entered  a  declaration  of  in- 
validity of  the  statute  so  assailed  without  granting  the  injunction 
prayed  for.** 

It  has  been  held  that  a  declaratory  judgment  does  not  seek  per- 
formance or  execution,  but  only  a  final  determination  of  the  ques- 
tion presented  to  the  court.*^ 

While  the  ordinary  course  of  judicial  procedure  results  in  an 
awarding  of  coercive  process  or  execution  to  carry  it  into  effect, 


in  its  nature  because  the  usual 
award  of  process  or  execution  is 
inappropriate,  and  the  declara- 
tory act  does  not  create  new 
substantive  rights. 

Firemen's  Fund  Insurance 
Company  v.  Crandall  Horse 
Company  of  Buffalo,  New  York, 
47  F.Supp.  82. 

Samuel  Goldwyn,  Inc.  v.  United 
Artists  Corporation,  CC.A.Del., 
113  F.2d  703. 

Eng.— Ellis  V.  Duke  of  Bedford 
(1899)  1  Ch.  494,  68  L.J.Ch.N.S. 
289,  47  W.R.  385,  80  L.T.R.N.S. 
332,  15  Times  L.R.  202. 

The  Manar  (1903)  P.  95,  72  L.J. 
Prob.  N.S.  41,  51  W.R.  687,  89 
L.T.R.N.S.  218,  9  Asp.Mar.L.Cas. 
482. 

Pa.— In  re  Paine's  Estate,  13  D. 
&  C  629  (Pa.). 

Kariher's  Petition  (No.  1),  284 
Pa.  455,  131  A.  265. 
81.  N.M.— Savage  v.  Howell,  45  N.M. 
527,  118  P.2d  1113. 


Ohio^Pioneer  Mutual  Casualty 
Co.  of  Ohio  V.  Pennsylvania 
Greyhound  Lines,  Z7  N.E.2d  412. 
Va.— Patterson's  Ex're.  v.  Pat- 
terson, 144  Va.  112,  131  S.E.  217. 
In  the  course  of  the  opinion  in 
the  last-cited  case  the  court  said, 
*'It  (Declaratory  Judgments  Act) 
authorizes  the  entry  of  such  judg- 
ment before  the  right  is  violat- 
ed, and  even  though  no  conse- 
quential relief  is  or  could  be 
asked  for  or  granted.'  It  does 
not,  however,  confer  upon  the 
courts  the  power  to  render 
judicial  decisions  which  are  ad- 
visory only." 

82.  U.S.— Marshall  v.  Crotty,  88  F. 
Supp.  30. 

83.  Ind. — Dept.  of  Financial  Institu- 
tions V.  General  Finance  Corp., 
227  Ind.  Z7Z,  86  N.E.2d  444. 

84.  U.S. — Fireman's  Fund  Insurance 
Co.  V.  Crandall  Horse  Co.  of  Buf- 
falo, New  York,  47  F.Supp.  82. 
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such  relief  is  not  an  indispensable  adjunct  of  the  exercise  of  the 
declaratory  function.*' 

The  declaratory  action  may  be  distinguishable  from  other  actions 
in  that  it  does  not  as  a  general  rule  seek  an  execution  or  perform- 
ance from  the  defendant  or  opposing  party,  but  merely  contents 
itself  with  a  declaration  of  rights,  duties,  liabilities  and  legal  rela- 
tions, and  an  action  would  apparently  be  within  the  Declaratory 
Judgment  Act  when  the  relationship  of  the  parties  is  not  or  may 
not  be  terminated  by  an  executory  judgment.** 


85.  U.S. — Gutensohn  v.  Kansas  City 
So.  R.  Co.,  C.C.A.MO..  140  F.2d 
950,  holding  that  a  declaratory 
judgment  or  decree  is  one  which 
simply  declares  the  rights  of  the 
parties  or  expresses  the  court's 
opinion  on  a  question  of  law  with- 
out ordering  anything  to  be  done, 
its  distinctive  characteristic  being 
that  a  declaration  stands  by  itself 
and  no  executory  process  follows 
as  of  course. 

Latrobe  Elec.  Steel  Co.  v.  Vas- 
coloy-Ramet  Corp.,  D.C.Del.,  55 
F.Supp.  347,  holding  that  declara- 
tory judgment  procedure  is  a 
means  to  provide  prompt  settle- 
ment of  controversies. 
Ala. — Ex  parte  State  ex  rel.  Law- 
son,  241  Ala.  304.  2  So.2d  765, 
holding  the  primary  purpose  of 
the  declaratory  judgment  acts,  in- 
cluding codal  provision  relating 
to  declaratory  judgments  fixing 
use  tsuc  liability,  is  to  relieve  liti- 
gants of  the  common  law  rule 
that  no  declaration  of  rights  may 
be  judicially  adjudged,  unless  a 
right  has  been  violated,  for  the 
violation  of  which  relief  may  be 
granted,  and  to  render  practical 
help  in  ending  controversies 
which  have  not  reached  the  stage 
where  other  legal  relief  is  im- 
mediately available,  and  are  de- 
signed to  supply  the  need  of  a 
form  of  action  that  will  set  con- 
troversies at  rest  before  they  lead 


to  repudiation  of  obligations,  in- 
vasion of  rights  and  commission 
of  wrongs. 

Ind.— Brindley  v.  Meant,  209  Ind. 
144,  198  N.E.  301,  101  A.  L.  R. 
682. 

But  see  Herman  v.  Druck,  Ind. 
App.,  41  N.E.2d  837.  This  case 
was  transferred  to  the  Indiana 
Supreme  Court,  221  Ind.  241,  47 
N.E.2d  142,  145  A.L.R.  562,  which 
did  not  pass  on  this  question  in 
its  superseding  opinion. 
Md. — Caroline  St.  Permanent 
Bldg.  Ass'n.  No.  1  of  Baltimore 
City  V.  Sohn,  178  Md.  434,  13 
A.2d  616.  A  declaratory  action  is 
available  where  the  judgment  or 
decree  is  appropriate,  whether 
separately  sought  or  in  conjunc- 
tion with  the  obtaining  of  an 
executory  judgment  or  decree. 
Ohio — Pioneer  Mut.  Casualty  Co. 
of  Ohio  V.  Pennsylvania  Grey- 
hound Lines,  68  Ohio  App.  139, 
37  N.E.2d  412. 
86.  U.S.— Nashville,  C.  &  St  L.  Ry. 
V.  Wallace,  Tenn.,  53  S.Ct.  345, 
288  U.S.  249.  77  L.Ed.  730,  87  A. 
L.R.  1191.  In  the  course  of  the 
opinion  in  the  last-cited  case,  the 
court  said,  "This  court  has  often 
exerted  its  judicial  power  to 
adjudicate  boundaries  between 
states,  although  it  gave  no  in- 
junction or  other  relief  beyond 
the  determination  of  the  legal 
rights  which  were  the  subject  of 
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It  would  seem  that  where  the  sole  object  of  a  declaratory  action 
IS  to  obtain  executory  process,  this  is  sufficient  to  deny  declaratory 
relief,  as  where  the  relief  sought  was  not  in  its  nature  declaratory, 
but  the  sole  object  was  the  recovery  of  jewelry  and  cash  alleged 
to  have  been  misappropriated.*^ 

The  courts  are  permitted  to  declare  and  adjudge  rights  and 
liabilities  under  a  given  state  of  facts  irrespective  of  whether 
remedies  to  directly  enforce  them  are  supplied  or  not.** 

When  an  actual  controversy  exists,  of  which  if  coercive  relief 
could  be  granted  the  federal  courts  would  have  jurisdiction,  they 
may  take  jurisdiction  under  the  Declaratory  Judgment  Statute  of 
the  controversy  to  grant  the  relief  of  declaration  either  before  or 
after  the  stage  of  relief  by  coercion  has  been  reached.**  It  seems 
that  the  North  Carolina  court  has  held  that  a  declaratory  judg- 
ment action  need  not  be  one  which  might  be  the  subject  matter  of 
the  ordinary  civil  action.*® 

But  the  court  may  give  judgment  in  a  declaratory  action  or  in 
ordinary  actions  and  suits  to  cover  unmatured  installments  of 
money  to  become  due,  and  direct  execution  to  issue  on  such  maturi- 
ty, or  may  declare  such  unmatured  installments  to  be  an  obligation 
owing  by  one  party  to  the  other  and  provide  for  judgment  and 
execution  when  the  maturity  date  arrives,  upon  application  and 


controversy  between  the  parties." 
Washington-Detroit  Theater  Co. 
V.  Moore,  249  Mich.  673,  229  N.W. 
618.  In  the  last-cited  case  the 
court  said,  "No  reasonable  test  of 
judicial  power  can  demand  that 
the  judgntent  must  carry  unwar- 
ranted or  unnecessary  relief  or 
process  of  enforcement."  But, 
however,  see  Magee,  Admr.  v. 
The  Queen,  4  Ex.Cr.  63  (1894). 
Ga.— Clein  v.  Kaplan,  201  Ga.  396, 
40  S.E.2d  133. 

87.  Md. — Bach  man  v.  Lembach, 

Md. ,  63  A.2d  641. 

88.  Colo. — Employers  Mut.  Ins.  Co. 
V.  Board  of  Com'rs.  of  Pitkin 
County,  102  Colo.  177,  78  P.2d 
380. 

89.  U.S.— Gully  v.  Interstate  Natural 


Gas  Co.,  C.C.A.Mis8.,  82  F.2d 
145,  affirming  Interstate  Natural 
G&s  Co.  V.  Gully,  8  F.Supp.  174, 
and  certiorari  denied  Gully  v.  In- 
terstate Natural  Gas  Co.,  56  S. 
Ct.  958,  298  U.S.  688,  80  L.Ed. 
1407. 
90.  U.S.— Corcoran  v.  Royal  De- 
velopment Co.,  C.C.A.N.Y.,  121 
F.2d  957,  certiorari  denied  62  S. 
Ct.  360.  314  U.S.  691,  86  L.Ed. 
552.  The  cited  case  holds  an  ac- 
tion seeking  declaratory  relief 
may  proceed  in  part  for  that  pur- 
pose and  in  part  for  the  purpose 
of  obtaining  coercive  or  other  tra- 
ditional relief. 

N.C. — Carolina  Power  &  Light 
Co.  V.  Iseley,  203  N.C.  811,  167 
S.E.  56. 
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notice.     This  is  but  another  instance  wherein  the  courts  have  ex- 
ercised their  inherent  jurisdiction  to  grant  declaratory  relief.*' 

In  a  proper  case,  the  court  may  retain  jurisdicton  of  a  cause 
until  installments  under  a  contract  shall  have  accrued  and  been  paid 
to  the  end  that  the  rights  and  relations  of  the  party  may  be  fully 
and  finally  terminated,  stabilized,  and  fixed.** 

That  an  insurer  seeking  a  declaration  of  rights  under  disability 
benefit  and  waiver  of  premium  provisions  of  a  life  policy,  in  ad- 
dition to  its  prayer  for  a  declaration,  ask  a  recovery  of  money  al- 
legedly paid  in  reliance  on  the  insured's  fraud  in  representing  that 
he  was  totally  and  permanently  disabled,  did  not  defeat  the  power 
of  the  court  to  grant  a  declaration.** 

§  450.    Moot  Judgment  Void 

The  courts  frown  upon  the  entertaining  of  an  action  that  must 
result  in  the  rendition  of  a  moot  judgment  to  such  an  extent  that 
it  is  now  established  that  any  such  judgment  is  void.** 


91.  U.S.— Fleming  v.  Soutter,  6  Wall. 
747,  18  L.Ed.  847. 

See  semble,  Pennsylvania  R. 
Co.  V.  Allegheny  Val.  R.  Co.,  48 
F.  139. 

Dancel  v.  Goodyear  Shoe  Ma- 
chinery Co.,  137  F.  157,  affirmed 
144  F.  679,  75  CCA.  481,  cer- 
tiorari denied  26  S.Ct.  765,  202 
U.S.  619,  50  L.Ed.  1174.  • 
CaL — See  semble,  Bank  of  Napa 
V.  Godfrey,  11  Cal.  612,  20  P. 
142. 

Loomis  Fruit  Growers  Ass'n.  v. 
California    Fruit    Exchange,    128 
Cal.App.  265,  16  P.2d  1040. 
Ind. — See  semble,  Walker  v.  Sell- 
ers, 11  Ind.  376. 

Denny  v.  Graeter,  20  Ind.  20. 
Iowa — See  semble,  McDowell  v. 
Lloyd,  22  Iowa  448. 
Md.— See  semble,  Clark  v.  Abbott, 
1  Md.Ch.  474. 

Mich. — Albany     City     Bank     v. 
Steevens,  Walk.Ch.  6  (Mich.). 

Perkins  v.  Perkins,  16  Mich. 
162. 


See  semble.  Brand  v.  Smith,  99 
Mich.  395,  58  N.W.  363. 
Mo. — Crollard   v.    Northern   Life 

Insurance     Co.,     Mo.App. 

,  200  S.W.2d  375. 

N.Y. — Libby    v.     Rosekrans,     55 
Barb.  202  (N.Y.). 

Brinkerhoff  v.  Thallhimer,  2 
Johns.  Ch.  486. 

Lyman  v.  Sale,  2  Johns.Ch.  487. 

See  semble,  Holden  v.  Gilbert,  7 
Paige  208  (N.Y.). 

City  of  Rochester  v.  Rochester 
R.  Co.,  109  App.Div.  638,  96  N.Y. 
S.  152,  modified  187  N.Y.  216,  79 
N.E.  1010. 

Va. — See     semble,     Marshall     v. 
Thompson,  2  Munf.  (16  Va.)  412. 

92.  Mo.— Crollard  v.  Northern  Life 
Ins.  Co.,  Mo.App.,  200  S.W.2d 
375. 

93.  U.S.— Mutual  Life  Ins.  Co.  of 
New  York  v.  Krejci,  C.CA.IIL, 
123  F.2d  594. 

94.  U.S.— Lord  v.  Veazie,  8  How.  251, 
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§  451.    Further  Relief  Granted  After  Declaratory  Judgment,  When 

The  Uniform  Declaratory  Judgment  Statute  provides:  "Fur- 
ther relief  based  on  a  declaratory  judgment  or  decree  may  be 
granted  whenever  necessary  or  proper.  The  application  therefor 
shall  be  by  petition  to  a  court  having  jurisdiction  to  grant  the  re- 
lief. If  the  application  be  deemed  sufficient,  the  court  shall,  on 
reasonable  notice,  require  any  adverse  party  whose  rights  have 
been  adjudicated  by  the  declaratory  judgment  or  decree,  to  show 
cause  why  further  relief  should  not  be  granted  forthwith."  Simi- 
lar provisions  are  found  in  other  statutes.*' 

Supplemental  relief  in  a  declaratory  proceeding  after  judgment 
can  only  be  rendered  upon  proper  application  with  reasonable 
notice  accorded  to  the  adverse  party,  to  show  cause  why  such  relief 
should  not  be  granted,  or  notice  that  at  a  certain  time  an  applica- 
tion for  such  relief  will  be  made.*' 

It  is  unfortunate  that  the  courts  have  construed  this  apparently 
perfectly  clear  section  of  the  act  and  the  language  employed  there- 
in differently.  So  it  has  been  held  that  that  language  provided  only 
for  the  granting  of  additional  declaratory  relief  and  did  not  pro- 
vide a  remedy  in  the  declaratory  action  by  which  an  executory 
judgment  might  be  had  on  a  matter  which  was  previously  the  sub- 
ject of  a  declaratory  judgment.  It  seems  that  the  court  reached 
the  conclusion  that  when  a  declaration  of  rights  was  once  made,^ 
that  the  court  in  such  action  wherein  such  declaration  was  granted 
could  not  proceed  further  and  that  the  proceeding  wherein  a  de- 
claratory decree  was  entered  was  thereafter  functus  officio.*^ 

12  L.Ed.  1067.  Uniform      Declaratory      Judg- 

Mills  V.   Green,  S.C,   16  S.Ct.  ments  Act,  sec.  8. 

132,  159  U.S.  651,  40  L.Ed.  293.  28  U.S.C.A.  §  2201. 
Keely   v.    Ophir    Hill    Consol.      gg.  Fla.— Garden     Suburbs     Golf    & 

Mining  Co.,  Utah,  169  F.  601,  95  Country  Club  v.  Pruitt,  156  Fla. 

CCA.  99.  825,  24  So.2d  898. 

Colo. — Mountain      States      Beet  Wis. — Belanger    v.     Local     Div. 

Growers'     Marketing    Ass'n.    v.  1128     Amalgamated     Ass'n.     of 

Wagner,  79  Colo.  604,  247  P.  804.  Street  &  Elec.  Ry.  &  Mtr.  Coach 

Okla.— Nail    v.    McCullough     &  Emp.  of  Am.,  256  Wis.  274,  40 

Lee,  88  Okla.  243,  212  P.  981.  N.W.2d  504. 
95.  Ky.— Jefferson    County    v.    Chil-      97.  U.S.— Sinclair     Refining    Co.    v. 

ton,  236  Ky.  614,  33  S.W.2d  601,  Burroughs,    C.CA.Okla.,    133    F. 

and  quotation  therefrom.  2d  536. 

1055 


Digitized  by 


Google 


§  451 


ACTIONS  FOR  DECLARATORY  JUDGMENTS 


Ch.  7 


With  all  due  respect  to  the  learned  Supreme  Court  of  Indiana, 
its  pronouncement  in  this  regard  has  met  its  just  fate  and  has  re- 
ceived little  or  no  recognition  in  other  jurisdictions  and  in  later 
cases.  It  is  now  firmly  established  beyond  peradventure  of  doubt 
that  the  supplemental  relief  contemplated  by  the  statutes  is  not 
limited  to  further  declaratory  relief,  and  such  further  relief  may- 
include  an  assessment  of  damages  or  other  coercive  relief  which 
may  be  obtained  by  a  petition  in  the  same  action  and  in  the  same 
court  in  which  the  declaratory  relief  was  granted.** 


CaL — Louis  Eckert  Brewing  Co. 
V.  Unemployment  Reserves  Com- 
mission, 47  Cal.App.2d  844»  119 
P.2d  227,  holding  that  a  declara- 
tory judgment  is  not  an  abstrac- 
tion, and  public  officials  must  re- 
spect the  court*s  declaration  and 
follow  its  interpretation  of  the 
law. 

Ind.— Brindley  v.  Meara,  209  Ind. 
144,  198  N.E.  301,  101  A.L.R. 
682.  See  also,  Jefferson  County 
V.  Chilton,  236  Ky.  614,  33  S.W. 
2d  601.  In  the  last-cited  case,  the 
court  said,  "The  fourth  section 
declares  that  'further  relief, 
based  on  a  declaratory  judgment, 
order  or  decree,  may  be  granted 
whenever  necessary  or  proper. 
The  application  therefor  shall  be 
by  petition  to  a  court  having 
jurisdiction  to  grant  the  relief, 
either  in  the  same  proceeding 
wherein  the  declaratory  judg- 
ment, order  or  decree,  was  en- 
tered, or,  in  an  independent  ac- 
tion.* Obviously  that  provision 
authorizes  and  provides  the  man- 
ner of  obtaining  additional  re- 
lief that  may  be  rendered  neces- 
sary by  a  declaratory  judgment. 
No  such  judgment  has  been  ren- 
dered, and  that  section  has  no 
application  to  an  original  action 
for  a  declaration  of  rights.  It  is 
confined  by  its  terms  to  supple- 
mental proceedings  subsequent  to 
a  decree  or  other  declaration  up- 


on the  act,  and  for  further  re- 
lief thereunder."  It  should  be 
noted,  however,  that  the  Uniform 
Declaratory  Judgment  Act  was 
not  adopted  in  Kentucky  but  the 
provisions  are  substantially  the 
same. 
98.  U.S.— Gully  V.  Interstate  Natural 
Gas  Co.,  C.C.A.Miss.,  82  F.2d  145, 
affirming  Interstate  Natural  Gas 
Co.  V.  Gully,  8  F.Supp.  174,  and 
certiorari  denied  Gully  v.  Inter- 
state Natural  Gas  Co.,  56  S.Ct. 
958,  298  U.S.  688,  80  L.Ed.  607. 
"When,  then,  an  actual  contro- 
versy exists,  of  which,  if  coercive 
relief  could  be  granted  in  it  the 
federal  courts  would  have  juris- 
diction, they  may  take  jurisdic- 
tion under  this  statute,  of  the  con- 
troversy to  grant  the  relief  of  dec- 
laration, either  before  or  after  the 
stage  of  relief  by  coercion  has 
been  reached."  Gully  v.  Inter- 
state Natural  Gas  Co.,  CCA. 
Miss.,  82  F.2d  145,  affirming  In- 
terstate Natural  Gas  Co.  v.  Gully, 
8  F.Supp.  174,  and  certiorari  de- 
nied Gully  V.  Interstate  Natural 
Gas  Co.,  56  S.Ct.  958,  298  U.S. 
688,  80  L.Ed.  1407. 

Stephenson  v.  Equitable  Life 
Assur.  Soc.  of  U.  S.,  CCA.Va., 
92  F.2d  406,  at  page  410,  where 
the  court  said,  "The  fact  that,  in 
addition  to  asking  judgment  de- 
claring the  rights  of  the  parties  in 
the  premises,  plaintiff  asked  a  re- 
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covcry  of  the  past-due  disability 
installments,  does  not  detract 
from  the  power  of  the  court  to 
grant  declaratory  relief.  Upon  the 
court's  declaring  the  rights  of  the 
insured  under  the  policy  in  ac- 
cordance with  his  contentions,  he 
would  have  been  entitled  to  re- 
cover these  installments;  and  the 
second  paragraph  of  the  Act  ex- 
pressly provides  for  the  granting 
of  further  relief  whenever  neces- 
sary or  proper." 

Galvanizing  &  Plating  Equip- 
ment Corporation  v.  Hanson- Van 
Winkle-Munning  Co.,  C.C.A.W. 
Va.,  104  F.2d  856.  In  the  course 
of  the  opinion  the  court  said, 
''And  we  think  that  in  such  suit, 
upon  the  determination  of  non- 
infringement, plaintiff  is  entitled 
to  injunctive  relief  restraining  the 
defendant  from  harassing  its  cus- 
tomers with  suits  and  notices  of 
infringement,  a  proper  basis  hav- 
ing been  laid  in  the  pleadings  and 
proof  for  the  grranting  of  such  re- 
lief. The  Declaratory  Judgment 
Act  provides  for  the  granting  of 
further  relief  in  addition  to  the 
declaration  of  rights  wherever 
necessary  or  proper." 

Automotive  Equipment  v.  Trico 
Products  Corporation,  11  F.Supp. 
292.  In  the  last-cited  case  the 
court  said,  "In  the  Declaratory 
Judgment  Act,  no  judgment  for 
unfair  competition  can  be  de- 
clared. It  is  possible  that  an  in- 
junction may  be  granted  follow- 
ing a  judgment.  'Further  relief 
based  on  a  declaratory  judgment 
or  decree  may  be  granted  when- 
ever necessary  or  proper.*  Section 
274d  (2),  Judicial  Code,  28  U.S.C. 
§  400  (2),  28  U.S.C.A.  §  400  (2). 
This  provision  may  go  to  the  ex- 
tent of  the  issuance  of  an  injunc- 
tion but  not  to  the  extent  to  per- 
mit proof  of  damages."  In  this 
respect  the  case  seems  to  be  con- 


trary to  Bcatty  v.  Chicago,  B.  & 
Q.  R.  Co.,  49  Wyo.  22,  52  P.2d 
404;  and  Washington-Detroit 
Theater  Co.  v.  Moore,  249  Mich. 
673,  229  N.W.  618,  68  A.L.R.  105. 
The  language  of  the  federal  stat- 
ute in  this  respect  is  practically 
the  same  as  the  provision  con- 
tained in  the  Uniform  Act. 
Eng. — Royal  Insurance  Company 
Limited  v.  Mylius,  38  C.L.R.  477 
(1926). 

Ala. — Berman  v.  Wreck-A-Pair 
Bldg.  Co.,  234  Ala.  293,  175  So. 
269. 

Conn. — New  Haven  Water  Co.  v. 
City  of  New  Haven,  131  Conn. 
456,  40  A.2d  763. 
Idaho^Sweeney  v.  American  Nat. 
Bank,  62  Idaho  544,  115  P.2d  109. 
Ind. — Fischer  v.  Secertary  for 
India  in  Council  L.R.  26,  India 
App.  16. 

Iowa— Minot  v.  Pelletier  Co.,  207 
Iowa  505,  223  N.W.  182. 
Mich.— Washington-Detroit  The- 
ater Co.  V.  Moore,  249  Mich.  673, 
229  N.W.  618,  68  A.L.R.  105, 
wherein  the  court  said,  "Whether 
consequential  relief  be  granted 
upon  the  original  or  a  subsequent 
petition,  and  whether  an  order  of 
enforcement  be  had  of  course  or 
on  application,  go  merely  to  the 
practice,  not  to  the  power  of  the 
court.  In  many  equity  proceed- 
ings the  decree  is  merely  declar- 
atory and  enforcement  is  had 
only  on  subsequent  application 
for  an  order  in  contempt  or  other- 
wise. Moreover,  'Every  court  has 
inherent  power  to  enforce  its 
judgments  and  decrees,  and  to 
make  such  orders  and  issue  such 
process  as  may  be  necessary  to 
render  them  effective,  and  this 
power  is  not  affected  by  the  fact 
that  the  decree  is  final.'  34  C.J. 

"So  where  the  Court  has  the  au- 
thority to  grant  the  relief  neces- 
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While  it  is  true  that  the  declaratory  judgment  statute  does  not 
authorize  the  retention  by  the  court  of  any  jurisdiction  after  enter- 
ing a  declaratory  judgment,  yet  it  does  not  follow  that  a  court  may 
not  retain  jurisdiction  to  enter  such  subsequent  orders  that  will 
make  effective  the  declaratory  judgment  that  has  been  granted. 
The  power  of  the  court  of  equity  to  retain  jurisdiction  to  give 
complete  and  effectual  relief  is  well  established,  and  it  follows 
without  any  serious  controversy  that  the  court  may  make  such 
further  orders  to  give  effect  to  a  declaratory  judgment  as  shall  seem 
meet  and  proper.** 

The  supplemental  relief  may  be  any  relief  necessary  to  make 
effective  the  declaratory  judgment,  even  though  it  consists  in  the 
granting  of  a  money  judgment  in  the  case,  after  the  rendition  of 
a  declaratory  decree.' 

It  would  seem  that  the  sounder  rule  is  that  the  supplemental  or 
additional  relief  may  be  granted  in  the  same  action,  or  cause,  and 
that  the  court,  upon  a  sufficient  pleading  having  been  filed  there- 
for, so  long  as  the  court  avoids  rendering  a  judgment  deciding 
merely  a  moot,  fictitious,  or  colorable  question,  it  may  grant  any 
relief,  whether  declaratory  or  executory,  to  carry  into  effect  its 
declaratory  order,  judgment  or  decree.*     It  seems  that  the  sup- 


sary  to  end  the  controversy  and 
to  enforce  its  judgment  by  appro- 
priate  means  where  compulsion 
is  necessary,  it  would  seem  suffi- 
cient. No  reasonable  test  of  ju- 
dicial power  can  demand  that  the 
judgment  must  carry  unwar- 
ranted or  unnecessary  relief  or 
process  of  enforcement." 
Pa.— Sloan  v.  Longcope,  288  Pa. 

196,  135  A.  717. 
Wis.— Belanger  v.  Loc.  Div.  1128 
Amal.  Assn.  of  Street  &  Elec.  Ry. 
&  Mtr.  Coach  Emp.  of  Am.,  256 
Wis.  274,  40  N.W.2d  504. 

State  V.  Adelmeyer,  221  Wis. 
246,  265  N.W.  838. 

Morris  V.  Ellis,  221  Wis.  307, 
266  N.W.  921,  wherein  the  court 
said,  "The  intimation  that  the 
supplemental  relief  contemplated 
by  the  statute  is  limited  to  further 


declaratory  relief  cannot  be  sus- 
tained. It  includes  any  relief  es- 
sential to  making  effective  the  de- 
claratory judgment  entered  by  the 
court." 

W3ro.--Beatty  v.  Chicago,  B.  & 
Q.  R.  Co.,  49  Wyo.  22,  52  P.2d 
404. 
99.  Wis.- Belanger  v.  Loc.  Div.  1128 
of  Amal.  Assn.  of  Street  and  Elec. 
Ry.  &  Motor  Coach  Emp.  of  Am., 
supra. 

1.  U.S.— Texasteel  Manuf.  Co.  v. 
Seaboard  Surety  Co.,  158  F.2d  90, 
CCA  Tex.,  see  also  67  S.Ct.  1350, 
331  U.S.  828,  869,  91  L.Ed.  1843. 
1872. 

2.  Colo. — Mountain  States  Beet 
Growers'  Marketing  Ass'n  v. 
Wagner,  79  Colo.  604,  247  P.  804. 
D.C.— Hill  V.  Hawes,  144  F.2d 
511,  79  U.S.App.D.C.  168. 
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plemental  relief  may  be  granted  in  a  declaratory  action  by  an 
amendment  of  the  complaint.' 

Where  the  issues  of  the  validity  and  infringement  of  a  patent 
were  pleaded  and  determined  in  a  declaratory  action,  the  federal 
district  court  had  jurisdiction  to  grant  further  and  necessary  or 
proper  relief,  and  the  federal  district  court  on  the  defendant's  pe- 
tition did  not  err  in  ordering  an  injunction  and  accounting  against 
the  plaintiff  who  was  given  ample  opportunity  to  show  cause  why 
such  relief  should  not  be  granted.*  And,  it  seems,  moreover, 
that  the  filing  of  a  pleading  is  not  indispensably  necessary,  if  the 
court  retains  or  reserves  the  right  in  the  declaratory  judgment  to 
make  such  further  orders  as  may  be  necessary  to  effectuate  the 
judgment,  it  may  do  so,  although  no  petition  therefor  has  been 
filed."  However,  it  has  been  held  that  supplemental  relief  may 
be  granted  in  a  declaratory  action  after  a  judgment  has  been  pro- 
nounced, only  upon  an  appropriate  application  therefor.*  How- 
ever, the  subsequent  relief  in  a  declaratory  action  may  be  obtained 
by  an  independent  action,  after  a  declaratory  judgment  has  been 
pronounced.  It  would  be  unreasonable  to  hold  that  a  court  had 
jurisdiction  to  determine  the  rights  of  the  parties,  but  the  success- 
ful party  had  no  remedy  to  enforce  such  rights  after  they  had  been 
determined.  No  such  unjust  results  can  be  read  into  the  declara- 
tory judgment  statute."'  Undoubtedly,  the  general  rule  is  that  in 
a  declaratory  judgment  proceeding  coercive  relief  is  not  as  a 
general  rule  sought,  but  it  may  be  obtained,  that  is,  rights  of  the 
parties  may  not  only  be  determined  but  may  be  enforced  in  the 
one  action  or  as  we  have  seen  by  an  independent  action  subsequent 
thereto.*     In  other  words,  the  remedy  for  the  enforcement  of  the 


3.  Conn. — Connecticut  Savings  Bank 
V.  First  Nat'l  Bank  &  Trust  Co., 
133  Conn.  403,  51  A.2d  907.  It 
is  submitted,  however,  that  this 
would  be  an  awkward  and  un- 
wieldy manner  of  handling  the 
situation.  It  would  be  better  and 
comport  with  orderly  procedure 
to  present  a  petition  or  motion  in 
the  declaratory  proceeding,  after 
the  declaration  had  been  entered. 

4.  U.S. — Petersime  Incubator  Co.  v. 
Bundy     Incubator     Co.,     CCA. 


Ohio,  135  F.2d  580,  appeal  dis- 
missed 64  S.Ct.  24,  320  U.S.  805, 
88  L.Ed  487. 

5.  Wis.— Morris  v.  Ellis,  221  Wis. 
307,  266  N.W.  921. 

6.  FUl— Garden  Suburbs  Golf  & 
Country  Club  v.  Pruitt,  156  Fla. 
825,  24  So.2d  898. 

7.  Va.— Winborn  v.  Doyle,  190  Va. 
867,  59  S.E.2d  90. 

8.  Utah— Gray  v.  Defa,  103  Utah 
339,  135  P.2d  251,  155  A.L.R.  495. 
Va. — Yukon  Pocahontas  Coal  Co. 
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rights  determined  by  a  declaratory  judgment  proceeding  prescribed 
by  the  declaratory  statute  are  not  exclusive  and  there  is  nothing 
therein  that  militates  against  the  maintenance  of  an  independent 
action  to  enforce  the  declaration  made .• 

The  declaratory  judgment  statute  providing  that  further  relief 
based  on  a  declaratory  judgment  order,  or  decree,  may  be  granted 
whenever  necessary  or  proper,  did  not  warrant  the  allowance  of  in- 
terest upon  the  claim,  or  claims,  involved  in  the  action  as  supple- 
mentary relief,  where  plaintiff  made  no  prayer  therefor,  and  the 
only  defense  made  by  the  defendant  was  the  filing  of  general  and 
special  demurrers.'® 

A  motion  picture  actress  was  not  entitled  to  an  injunction  re- 
straining the  producer-employer  from  enforcing  a  contract  for  her 
services  after  the  expiration  of  the  statutory  maximum  life  of 
the  contract,  in  the  absence  of  anything  in  the  record  to  justify 
a  belief  that  the  producer  would  not  abide  by  the  court's  final  de- 
claration as  to  the  parties'  rights  under  the  contract  and  a  final 
decree  terminating  it,  though  the  producer  openly  insisted  that  the 
actress  was  still  bound  by  the  contract." 

In  a  suit  for  declaratory  judgment,  damages  may  be  granted  only 
after  the  entry  of  such  judgment  therein.'* 

Where  it  appeared  in  a  declaratory  judgment  action  that  the 
defendants  were  entitled  to  certain  tax  credits,  in  an  action  by 
the  United  States  against  such  defendants,  the  trial  court  should 
have  directed  such  further  proceedings  in  the  action  as  were  just 
and  necessary  for  determination  of  the  matter  of  such  tax  credits, 
and  the  appellate  court  held  that  such  determination  could  properly 
have  been  made,  either  from  evidence  presented  to  the  court  or 
by  affidavits  and  thereby  disposing  of  the  issue  to  the  satisfaction 
of  the  court.'' 

V.  Ratliff,  175  Va.  366,  8  S.  E.2d      11.  CaL— De     Haviland    v.    Warner 
303.  Bros.  Pictures,  67  Cal.App.2d  225, 

Winborn  v.  Doyle,  supra.  153  p.2d  983. 

,«  ^*-~^'"''°?.  "i  ^^^^''  /"P"*-  12.  U.S.-Gold8mith  Metal  Lath  Co. 

10.  Ky.-Umon  L'ght  Heat  &  Power  ^   j^.,^^^  g^^^,  j^  53 

Co.  V.  City  of  Bellevue,  284  Ky. 

40S.  144  S.W.2d  1046.  l-.bupp.  778. 

But  see,  New  Haven  Water  Co.  13.  U.S.— Vokal  v.  United  States,  177 

V.  City  of  New  Haven,  131  Conn.  F.2d  619.   It  seems  the  cotirt  did 
456,  40  A.2d  763. 
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Consequential  or  incidental  relief  may  be  obtained  in  an  action 
in  which  declaratory  judgment  is  sought,  but  the  failure  to  seek 
such  relief  in  such  action  or  suit  does  not  constitute  a  bar  to  other 
proceedings  to  enforce  the  rights  determined  by  the  judgment, 
whether  such  other  proceedings  is  by  petition  filed  in  that  cause, 
or  in  a  separate  and  independent  actionj^ 

§  452.    Declaratory  Relief  May  be  Joined  with  Application  for 
Other  Relief 

The  declaratory  judgment  proceeding  is  available,  where  appro- 
priate, whether  separately  sought  or  sought  in  conjunction  with 
the  procuring  of  an  executory  judgment  or  decree.  So  it  is  not 
at  all  inconsistent  to  seek  declaratory  relief  and  an  adjudication 
of  the  rights  of  the  parties  under  a  lease.  It  is  often  that  a  request 
for  a  declaration  is  combined  with  the  request  for  possession  of 
property.*' 

In  short,  the  operation  of  the  declaratory  proceeding  may  be 
invoked  to  seek  either  remedial  or  preventative  relief.  It  may 
relate  to  a  right  that  has  either  been  breached,  and  therefore 
subject  to  coercive  relief,  or  it  may  relate  to  a  right  yet  in  dispute 
or  a  status  undisturbed,  but  threatened  or  in  danger.  And  it  is 
no  objection  to  the  maintenance  of  the  action  because  it  seeks  a 
declaration  with  respect  to  such  rights  and  is  combined  with  an 
application  for  coercive  or  other  relief,  so  long  as  it  involves  an 
actual  and  existing  state  of  facts.** 

It  seems  that  it  has  been  held  that  it  may  be  necessary  to  join 
with  an  application  for  declaratory  relief,  a  prayer  for  some  sort 
of  coercive  relief  in  order  to  save  the  proceeding  from  merely 
presenting  a  moot  question,  as  for  example,  where  the  plaintiff's 

not  consider  the  question  of  plead-  Md.  —   Caroline   St.   Permanent 

ing  authorizing   the   granting  of  Building  No.  1  v.  Sohn,  178  Md. 

further  relief,  but  affirmed  that  the  434,  13  A.2d  616. 

court    could    and    should    have  Schultz  v.  Kaplan,  189  Md.  402, 

granted  the  tax  credits  on  pro-  56  A.2d  17. 

duction  of  evidence  authorizing  it.      16.  Idaho — Ayers    v.    General    Hos- 

14.  Va.— Winborn  v.  Doyle,  190  Va.  pital,  dl  Idaho  430,  182  P.2d  958. 
867,  59  S.E.2d  90.  State   v.   Board  of   Education, 

15.  U.S.~Chase    National    Bank    v.  56  Idaho  210,  52  P.2d  141. 
Citizens  Gas  Co.,   113  F.2d  217.  Md^Schultz  v.  Kaplan,  supra. 
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declaratory  judgment  action  challenges  merely  the  constitutionality 
of  a  statute  and  does  not  seek  or  assert  any  affirmative  relief  or 
rights  in  addition  thereto  in  such  action,  and  where  the  proceeding 
goes  no  further,  then  merely  a  moot  question  is  presented,  and  the 
action  will  not  be  entertained.'^  But  this  would  be  true  only  in 
cases  where  plaintiff's  pleading  failed  to  show  a  justiciable  dispute 
in  the  matter,  as  where  one  unaffected  by  the  statute  sought  to 
assail  it. 

§  453.    Controversy  Terminated  by  a  Declaration  of  Rights 

Where  a  complaint  in  an  action  for  a  declaration  of  rights  sought 
to  have  an  adjudication  as  to  the  ownership  of  certain  shares  of 
stock  and  the  defendant  prayed  a  determination  of  ownership  and 
for  coercive  relief,  in  such  a  case  a  judgment  declaring  plaintiff's 
ownership  thereof,  and  the  right  to  its  transfer  by  defendant,  but 
in  no  manner  attempting  to  grant  the  plaintiff  coercive  relief  other 
than  to  place  the  right  of  possession  in  the  plaintiff,  sufficiently 
terminated  the  controversy  and  is  within  the  ambit  of  the  authority 
of  the  Uniform  Declaratory  Judgments  Act.'* 

§  454.    Taxation  of  Costs 

Wide  latitude  with  respect  to  the  assessment  and  taxation  of 
costs  is  lodged  in  the  court  in  a  declaratory  action,  by  a  specific 
provision  contained  in  the  Uniform  Act.'*  While  costs  are  usually 
awaided  to  the  successful  party  in  declaratory  actions,  they  may 
be  taxed  against  such  party  and  in  favor  of  the  losing  one.*® 


17.  Tenn.— Hurlbut  v.  Town  of  Look- 
out, Tenn.Ch.App.,  49  S.W.  301. 
This  case  was  decided  at  a  time 
before  the  enactment  of  the  de- 
claratory judgment  statute,  and  is 
authority  only  by  analogy. 

18.  Ind. — Berman  v.  Druck,  Ind.App., 
41  N.E.2d  837.  This  case  was 
transferred  to  the  Indiana  Su- 
preme Court,  221  Ind.  241,  47  N.E. 
2d  142,  145  A.L.R.  562,  which  did 
not  pass  on  this  question  in  its 
superseding  opinion. 

19.  Mich. — Kindy  Opticians  v.  Mich- 
igan  State   Board   of   Examiners 


in  Optometry,  291  Mich.  152,  289 
N.W.  112,  where  it  was  held  that 
in  a  suit  by  a  corporation  licensed 
to  conduct  the  business  of  a  dis- 
pensing optician  for  declaratory 
judgment  that  it  was  not  subject 
to  a  statute  governing  optome- 
trists and  for  an  injunction  against 
interference  with  its  business 
where  the  trial  court's  decree  for 
defendants  was  reversed,  costs 
were  awarded  against  an  indivi- 
dual and  Society  of  Optometrists 
that  were  defendants;  but  not  as 
against  state  officers  and  Attorney 
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Where  a  declaratory  proceeding  is  brought  to  have  adjudged 
unconstitutional  a  statutory  enactment,  and  such  statute  is  sus- 
tained with  the  exception  of  certain  minor  phases  which  were 
elided  by  reason  of  the  severable  provisions  contained  in  the  act, 
the  court  may  tax  the  plaintiff  with  the  costs.*^  This  provision, 
however,  does  not  authorize  the  taxation  of  attorney's  fees  in  favor 
of  either  party.**  It  is  generally  recognized  by  the  English  courts 
that  costs  that  are  allowed  in  declaratory  actions  are  usually  not 
as  great  as  in  the  ordinary  action  at  law  or  suit  in  equity.*®  The 
court  undoubtedly  has  power  in  this  class  of  cases  to  grant  costs 
reduced  below  those  ordinarily  taxable.**  And  even  where  the 
plaintiff  is  successful  and  while  no  costs  are  allowed  to  the  de- 
fendant, the  plaintiff  may  be  refused  the  right  to  tax  costs.*'  It 
may  be  stated,  as  a  general  rule,  that  the  costs  in  such  proceedings 
are  taxed  largely  in  the  discretion  of  the  court.**  It  has  been 
held,  however,  that  where  there  was  a  contention  between  the 
parties  with  respect  to  the  right  to  a  license  to  erect  an  apparatus 
used  in  the  shooting  of  migratory  water  fowls,  and  a  license  is 
denied  both  parties,  costs  of  the  proceeding  both  on  appeal  and 
in  the  trial  court  will  be  taxed  against  the  defendant  since  the 
plaintiff  was  in  effect  successful.*^     Where  a  plaintiff  does  not 

General  who  were  defendants.  23.  Eng. — Evans   v.    Levy    (1910)    1 

Uniform    Declaratory   Judg-  Ch.  452. 

ments    Act,    §    10   provides:    "In  Jenkins  v.  Price,  (1907),  2  Ch. 

any   proceeding   under    this    Act  229,  235. 

the  court  may  make  such  award  of  In    re    Campbell,    (Deceased) 

costs  as  may  seem  equitable  and  Peacock  v.  Ewen  (1930)  N.Z.  713. 

just."  In  re  Gore  Borough  Council,  29 

20.  TeniL— Allen  v.  Folwell,  1  Tenn.  N.Z.  192  (1909). 

App.  515.  24.  Eng.— Grant    v.     Knaresborough 

Mullens   v.    Mullens,    5   Tenn.  Urban  District  Council  (1928)  Ch. 

App.  235.  310^ 

25.  Eng.— Jenkins  v.  Price   (1907)   2 
Ch.  229. 


Erwin  Billiard  Parlor  v.  Buck- 
ner,  156  Tenn.  278,  300  S.W.  565 


21.  Tenn.— Large  v.  City  of  Eliza-  Wi«.— Rosenberg  v.  Village  of 
bethton,  185  Tenn.  156,  203  S.W.  Whitefish  Bay,  199  Wis.  214,  225 
2<J  ^7.  N.W.  838. 

22.  Conn. — West  Haven  Bank  &  *•-  m*  ..  o  i  *^  xt-.«.*^«  i^i 
rn  .  i-  ^#  r,  11.7  i-  26.  MaM. — Sylvester  v.  Newton,  321 
Trust  Co.  V.  McCoy,   117  Conn.  _-         .^^   -^  kj  j?  oa  cqc 

489   169  A.  49.  ^^^^'  ^^^'  ^^  ^ 

Mo.— But, 'see    Kingston    v.    St.  27.  Va.-Brumley  v.  Grimstead,  170 

Louis  Union  Trust  Co.,  348  Mo.  Va.  340,  196  S.E.  668. 

448,  154  S.W.2d  39. 
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have  the  legal  right  to  seek  a  declaratory  judgment,  the  costs  of 
the  proceedings  should  not  be  imposed  upon  one  of  the  defendants 
who  merely  gave  notice  of  a  claim  against  the  plaintiff,  under  the 
practice  in  Pennsylvania.** 

Costs  on  defendant's  appeal  from  a  decree  for  plaintiff  in  a  suit 
for  injunction  and  declaratory  judgment  as  to  the  validity  and 
infringement  of  patents  will  be  divided  where  the  judgment  is 
modified,  but  cost  of  printing  an  appendix  to  defendant's  brief 
will  not  be  taxed  where  defendant  printed  the  record  as  the  ap- 
pendix without  the  reviewing  court's  permission,  and  the  court  be- 
ing of  the  opinion  that  the  printing  of  so  large  a  part  of  the  record 
was  unnecessary.** 

If  there  is  no  question  of  public  interest  involved  and  the  court 
could  not  g^ant  any  relief  under  the  issues  framed,  jurisdiction  will 
not  be  retained  in  a  declaratory  or  other  action  for  a  determination, 
merely,  of  the  unsettled  question  of  costs.'^ 

Where  the  administration  of  teachers'  salary  schedules  discrim- 
inated against  Negro  school  teachers,  and  an  action  for  a  declar- 
atory judgment  was  filed  and  thereafter  a  new  schedule  was  put 
into  effect  with  the  discriminatory  feature  eliminated,  the  ques- 
tion involved  as  to  the  discrimination  under  the  former  schedule 
became  moot,  and  the  trial  costs  would  be  taxed  against  the 
plaintiff  and  all  other  costs  of  the  proceeding  would  be  taxed 
against  the  defendant  county  school  official.'* 

The  prospect  of  allowances  of  cost  does  not  afford  a  valid  reason 
for  insisting  that  a  question,  which  the  plaintiff  seeks  to  abandon, 
shall  be  litigated;  the  possibility  that  a  party  may  obtain  greater 
cost  allowances  if  a  particular  matter  is  litigated,  provides  no 
justification  by  enforcing  a  contest  where  there  is  no  need  for 
one.'* 

The  court  may  in  a  proper  case  involving  certain  interests  of 
litigants  under  a  law,  tax  the  costs  against  an  estate,  as  for  exam- 

28.  Pa.— Appeal  of  Kimmell,  96  Pa.  of  Grant  County,  55  Ind.App.  239, 
Super.  488.  103  N.E.  506. 

29.  U.S.— U.  S.  Galvanizing  &  Plat-  31.  U.S.— Turner  v.  Keefe,  D.C  Fla., 
ing    Equipment    Corporation    v.  50  F.Supp.  647. 

Hanson -Van      Winkle -Munning      32.  N.Y. — Mutual  Life  Insurance  Co« 
Co.,  CC.A.W.Va.,  104  F.2d  856.  v.  95th  Street  &  Lexington  Avc- 

30.  Ind.— Modlin  v.  Board  of  Com'rs  nue  Corp.,  60  N.Y.S.2d  450. 
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pie,  where  the  action  is  prematurely  brought  to  determine  the 
interest  of  a  life  tenant  under  a  provision  of  the  law.** 

§  455.    Burden  of  Expense  for  Public  Service  Commission's  Hear- 
ing Not  Warranting  Declaratory  Judgment 

The  alleged  undue  burden  of  the  expense  which  would  be  im- 
posed on  a  public  utility  by  a  State  Public  Service  Commission's 
mode  of  proving  the  value  of  corporate  stock  owned  by  the  utility 
would  not  suffice  to  authorize  the  maintenance  of  an  action  for  a 
judgment  declaring  that  method  was  arbitrary  and  beyond  the 
Commission's  power  and  authority,  and  that  the  cost  of  the  pro- 
ceeding rendered  the  inquiry  confiscatory.'* 

§  456.    Validity  and  Sufficiency  of  Declaratory  Judgments 

While  it  is  not  necessary  that  a  declaratory  judgment  be  in  any 
particular  form,  or  that  the  phrase  "the  court  declares  the  rights 
of  the  plaintiff  (or  defendant)  to  be/'  shall  be  used,  so  long  as 
the  court  actually  passes  upon  or  adjudges  the  issues  raised  by 
the  pleadings,'"  still  there  are  certain  fundamentals  indispensable 
to  the  rendering  of  a  valid  adjudication.  These  essential  requisites 
are  not  dissimilar  to  such  requirements  for  the  validity  of  a  judg- 
ment in  general.  A  declaratory  judgment,  in  order  to  be  a  valid 
adjudication,  must  be  supported  by  sufficient  pleadings.'* 

Where  a  count  in  an  action  for  declaratory  relief  alleged  that  a 

33.  Tenn.— United  States  Fidelity  &  ington  Cab  Co.,  284  Ky.  786,  146 
Guaranty  Co.  v.  Askew,  183  Tenn.  S.W.2d  26. 

209, 191  S.W.2d  533.  36.  U.S.— National  Pigments  &  Chem- 

34.  N.Y.— Long    Island    Lighting  ical  Co.  v.  C  K.  Williams  &  Co., 
Company  v.  Maltbie,  176  Misc.  1,  CCA.Mo.,  94  F.2d  792. 

26  N.Y.S.2d  452,  affirmed  262  App.  Ala.— Alabama    College   v.    Har- 

Div.  376,  29  N.Y.S.2d  532,  motion  '"^"^  ^^  ^^^'  ^^'  ^^^  ^^'  ^^^' 

granted  262  App.Div.  973,  30  N.Y.  ..JX^!!^-  ZTt^'^lV'''''  ^''" 

S.2d  108,  affirmed  287  N.Y.  691,  ??^,  ^I^'  f^'  ^^1  ^o.  692. 

^A  XT  tr 'ij  -jAi    L  ij'      .L  •  CaL — Kelso  v.  Sargeant,  11  Cal. 

39  N.E.2d  301.  holding  the  prcc-  ,7^,  5^  ^^d  26. 

pitation  of  the  remedy  IS  the  mam  ConiL-Meringo    v.    George    F. 

function  of  a  declaratory  judgment  pj,,,   j„^    112  conn.  557,  153  A. 

action.  30, 

35.  Ky.— Carter  v.   Nance,   304   Ky.  Wta.— Northwestern  Nat.  Ins.  Co. 
256,  200  S.W.2d  457.  v.  Freedy,  201  Wis.  51,  227  N.W. 

Lexington  Ry.  System  v.  Lex-  952. 
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judgment  debtor  had  fraudulently  alienated  her  only  property  and 
sought  to  have  the  conveyance  set  aside  to  such  an  extent  as  might 
be  necessary  to  satisfy  the  judgment,  a  judgment  in  response  there- 
to was  appropriate.'^ 

Where  the  parties  to  a  declaratory  action  sought  a  declaration 
under  a  personal  service  contract  and  the  proof  was  not  addressed 
to  any  other  issue,  and  the  court  found  only  the  essential  facts  as 
to  the  making  and  meaning  of  the  contract,  and  the  absence  of  a 
violation  thereof  by  the  plaintiff,  an  injunction  against  the  defend- 
ant's enforcement  thereof  was  improper  as  unsupported  by  plead- 
ings, proof  or  findings.'* 

So,  too,  the  facts  established  must  be  within  the  pleadings  and 
must  support  the  declaration  of  rights  ;'•  and  it  has  been  held  that, 
in  addition  to  these  essential  requirements,  the  declaration  of  rights 
must  be  within  the  statute.*® 

However,  this  holding  is  of  doubtful  soundness  in  view  of  the 
fact  that  the  court  has  inherent  power,  independent  of  the  statute, 
to  render  a  declaratory  judgment.*'  The  inherent  jurisdiction  of 
the  court  to  render  a  declaratory  judgment  is  fortified  by  the  well- 
nigh  universal  holding  of  the  courts  that  the  declaratory  judgment 
statutes  are  merely  procedural  in  character,  and  do  not  add  any- 
thing to  the  courts*  jurisdiction.** 

As  to  the  sufficiency  of  a  declaratory  judgment,  the  matter  of 
substance  is  given  consideration  and  mere  forms  are  disregarded.*' 

In  a  controversy  between  an  employer  and  its  employees,  with 

37.  Cal.— Michal  v.  Adair,  66  Cal.App.  Y.S.  681,  reargument  denied  245 
2d  382,  152  P.2d  490.  App.Div.  805,  281  N.Y.S.  409. 

38.  CaL— De  Haviland  v.  Warner  Ore.— Jordan  Valley  Irr.  Dist.  v. 
Bros.  Pictures,  67  Cal.App.2d  225,  Title  &  Trust  Co.,  154  Ore  76,  58 
153  P.2d  983.  P.2d  606. 

39.  CaL— Wollenberg  v.  Tonningsen,  40.  Wis.- State  v.  City  of  Milwau- 
8  Cal.App.2d  722,  48  P.2d  738.  kee,  210  Wis.  336,  246  N.W.  447. 
Ky. — Auxier's  Ex*rs  v.  Theobald,  41.  See  section  2.  supra. 

255  Ky.  583,  75  S.W.2d  39.  42.  See  section  246,  supra. 
N.Y.— Kiltinger    v.     Churchill  43.  CaL— R.    G.    Hamilton    Corpora- 
Evangelistic  Ass'n,  151  Misc.  350,  tion  v.  Corum,  218  Cal.  92,  21  P.2d 
271  N.Y.S.  510,  motion  denied  153  413. 

Misc.  880,  276  N.Y.S.  465,  affirmed  Kelso  v.  Sargeant,  11  CaLApp. 

24  App.Div.  877.  281  N.Y.S.  680,  2d  170,  54  P.2d  26. 
affirmed  244  App.Div.  876,  281  N. 
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respect  to  the  rights  of  the  parties  under  the  Fair  Labor  Standards 
Act,  where  the  judgment  did  not  relate  to  any  of  the  individual 
defendants  by  name,  but  consisted  of  a  series  of  generalizations, 
and  it  gave  no  mandate  or  command  as  to  such  individual  defend- 
ants named  in  the  action,  but  rather  was  teeming  with  a  series  of 
economic  maxims,  which  might  or  might  not  be  applicable  to  the 
conditions  and  hours  of  work  and  overtime,  if  any,  that  were  per- 
formed by  certain  defendants;  and  while  it  was  true  that  these 
expressly  mentioned  the  plaintiff  and  the  employees  of  the  plain- 
tiff, but  contained  no  declaration  of  rights  of  the  defendants  or 
any  one  of  them  either  positively  or  negatively;  there  was  no 
positiveness  of  command  or  declaration  required  by  a  judgment, 
such  judgment  is  a  nullity.  The  reason  a  judgment  must  be  posi- 
tive and  founded  upon  fact,  is  that  it  is  to  stand  as  res  adjudicata 
between  the  parties,  and  unless  the  facts  found  as  a  basis  for  the 
judgment  are  definite  and  positive,  the  ultimate  characteristic  of 
finality  would  be  dissipated.** 

It  should  be  noted,  however,  that  a  general  finding  to  the  effect 
that  the  plaintiff  had  none  of  the  rights  asserted  by  him,  and  refused 
him,  the  affirmative  relief  for  which  he  had  prayed  for,  is  suffi- 
cient.** 

A  declaratory  judgment,  directing  the  payment  of  money  and 
awarding  an  execution  to  collect  the  same,  is  erroneous  as  to  un- 
matured installments ;  but  it  may  direct  execution  to  issue  for  the 
future  installments  when  they  mature;  and  may  be  amended  in 
the  Court  of  Appeals  to  conform  to  this  rule.** 

Where  a  statute  is  assailed  as  unconstitutional,  a  judgment  to 
that  effect  is  sufficient  without  granting  an  injunction  against  its 


44.  U.S.— Waialua  Agr.  Co.  v.  Man- 
eja,  178  F.2d  603,  CCA.  Hawaii, 
reversing  11  F.Supp.  480. 

45.  Ohio— Alf  V.  Hunsicker,  82  Ohio 
App.  197,  80  N.E.2d  511. 

46.  CaL — Loomis  Fruit  Growers* 
Ass'n  V.  California  Fruit  Ex- 
change, 128  Cal.App.  265,  16  P.2d 
1040.  See  also,  Frazier  v.  City 
of  Chattanooga,  156  Tenn.  346,  1 


S.W.2d  786,  wherein  it  was  held 
that  where  the  trial  court  had 
merely  dismissed  the  complaint 
instead  of  making  a  declaration 
of  rights  that  the  Supreme  Court 
would  make  such  declaration. 

For  further  discussion  of 
Loomis  Fruit  Growers  Ass'n  v. 
California  Fruit  Exchange,  128 
Cal.App.  265,  16  P.2d  1040. 
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enforcement,  since   the  judgment   decided   the   issues   in   contro- 
versy.*^ 

Where  it  appears  that  a  declaratory  action  was  of  that  class  of 
cases  in  which  no  executory  relief  is  prayed  for,  or  could  be  granted, 
and  the  declaration  is  desired  against  the  time  when  a  cause  of 
action  for  affirmative  relief  would  accrue,  or  in  a  case  where  the 
only  relief  sought  or  which  in  any  event  at  any  time  could  be 
granted,  is  a  judgment  declaring  the  rights,  such  as,  an  action  to 
remove  a  cloud  upon  a  title,  then  the  plaintiff  would  be  entitled 
to  a  judgment  in  which  is  set  forth  expressly  and  in  detail  a  finding 
by  the  court  of  the  rights,  duties,  and  obligations  of  the  parties.** 

Where  employer  sought  a  declaratory  judgment  that  the  Louis- 
iana Unemployment  Compensation  Law  was  unconstitutional  as 
applied  to  the  employers  and  a  formal  judgment  ordering  the  dis- 
missal of  the  suit  was  based  wholly  on  the  court's  declaration  that 
the  law  as  applied  to  the  employer  was  constitutional,  the  judg- 
ment was  in  effect  a  declaratory  judgment.** 

In  order  to  entitle  a  litigant  to  a  declaration,  the  controversy 
must  be  of  a  character  which  admits  of  specific  and  conclusive  re- 
lief by  a  judgment  within  the  field  of  judicial  determination,  as 
contradistinguished  from  an  advisory  opinion  upon  a  particular  or 
hypothetical  state  of  facts,  and  the  judgment  must  decree,  and  not 
suggest,  what  the  party  may  or  may  not  do.'® 

Where  the  question  in  a  declaratory  action  is  the  extent  that  the 
original  contract  has  been  modified  by  a  supplemental  undertaking 
entered  into  between  the  same  parties,  the  court  is  not  required,  in 
determining  to  what  extent  such  contract  is  affected  by  the  supple- 
mental agreement,  to  go  into  great  detail  and  define  such  modifica- 
tion with  meticulous  particularity."'  A  declaratory  judgment  es- 
tablishing the  contractual  right  of  the  plaintiff  to  free  hotel  serv- 
ice, food,  and  refreshments  was  merely  declaratory,  and  was  nei- 

47.  Ind.— Dept.  of  Financial  Institu-  Ct.  1070,  319  U.S.  293,  87  L.Ed, 
tions  V.   General   Finance   Corp.,  1407. 

227  Ind.  373.  86  N.E.2d  444.  50,  CaL—Monahan  v.  Department  of 

48.  Ohio— Alf  V.  Hunsicker.  82  Ohio  Water  &  Power  of  City  of  Los 
App.  197,  80  N.E.2d  511.  Angeles.  48  Cal.App.2d  746,   120 

49.  U.S.— Great     Lakes     Dredge     &  P.2d  730. 
Dock  Co.  V.  Huffman,  La.,  63  S. 
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ther  mandatory  nor  prohibitory,  and  hence  was  not  subject  to 
objection  on  the  ground  that  the  contract  required  personal  service 
and  that  it  could  not  be  specifically  enforced.'* 

A  declaratory  judgment,  alternative  in  form,  is  a  nullity  ;•• 
but,  on  the  other  hand,  a  judgment  that  the  rights  of  the  parties 
are  *'as  set  out  in  the  findings;*'  while  not  to  be  commended,  is 
not  ineffectual  so  long  as  such  rights  and  duties  of  the  parties  may 
be  ascertained  therefrom.'* 

It  should  be  observed  that  the  decree  is  one  thing,  and  the  find- 
ings of  the  court  is  another,  and  that  the  finding  by  the  court  is 
not  the  decree  of  the  court ;  they  are  separate  and  distinct  things, 
and  should  be  so  regarded  and  not  confused.  Mere  findings  can 
not  perform  the  function  of  a  decree."' 

The  judgment  should  not  contain  an  improper  provision  or 
declaration'*  and  the  portion  of  a  declaratory  judgment  relating 
to  issues  or  questions  which  the  parties  had  no  standing  to  raise 
will  be  stricken  therefrom.'^ 


51.  N.Y.— Strobe  v.  Nethcrland  Co., 
245  App.  Div.  573,  283  N.Y.S. 
246. 

52.  CaL— Grant  v.  Long,  33  CalApp. 
2d  725,  92  P.2d  940. 

53.  Ky. — Auxier'8  ExVs  v.  Theobald, 
255  Ky.  583,  75  S.W.2d  39.  The 
opinion  in  the  cited  case  shows 
this  with  respect  to  the  alterna- 
tive judgment:  "Subdivision  (c) 
of  the  judgment  held  that  in  the 
event  of  a  forfeiture  of  the  inter- 
est of  any  devisee  by  violations 
of  the  restrictions  contained  in 
the  five  year  period  mentioned  in 
the  will,  such  devisees'  interest, 
or  the  whole  estate  if  all  of  them 
should  be  guilty  of  such  viola- 
tion, became  forfeited  (and  the 
judgment  provided)  and  descend 
to  either  MoUie  £.  Auxier,  the 
mother  and  heir  at  law  of  Anna 
Lee  Auxier,  or  to  the  heirs  of 
the  testator,  J.  C  B.  Auxier  as 
property  undevised."  Then  the 
court  remarked:    "It  will  be  ob- 


served that  this  subdivision  of 
the  judgment  is  in  the  alternative* 
which  renders  it  entirely  ineffec- 
tual as  a  declaration  of  rights  or 
as  an  adjudication  upon  the  same 
set  of  facts.  It  should  have  held 
that  in  case  of  a  forfeiture  by  any 
of  the  devisees,  to  whom  the  five 
year  period  mentioned  in  the  will 
applied,  then  his  share  became 
forfeited  to  the  one  named  in 
the  will,  but  that  if  all  of  them 
violated  the  restrictions,  the  en- 
tire property  to  which  it  related 
descended  to  the  heirs  of  the 
testator." 

54.  Cal. — R.  G.  Hamilton  Corporation 
V.  Corum,  218  Cal.  92,  21  P.2d 
413. 

55.  Ala. — Employer's  Insurance  Co. 
of  Alabama  v.  Brooks,  250  Ala. 
36.  33  So.2d  3. 

56.  Cal. — Rosenberg  v.  Lawrence,  10 
Cal.2d  590,  75  P.2d  1082. 

57.  Wis.— State  v.  Adelmeyer,  221 
Wis.  246,  265  N.W.  838. 
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A  purported  declaratory  judgment  which  is  void,  will  not  sup- 
port an  appeal.'* 

In  an  action  for  declaratory  judgment,  the  jurisdiction  of  the 
court  will  be  delimited  by  the  bounds  of  the  actual  controversy 
presented  and  to  attempt  adjudications  beyond  those  bounds  could 
not  be  a  proper  judicial  function.'* 

§  457.    Nature  of  Judgments 

Except  for  the  lack  of  the  coercive  element  in  a  declaratory 
judgment,  generally  there  is  no  difference  between  such  judgment 
and  any  other  judgment  rendered  by  court.*® 

It  may  be  readily  conceded  that  as  a  general  rule  the  declaratory 
judgment  act  does  not  contemplate  the  rendition  of  a  money  judg- 
ment, but  it  is  nevertheless  a  binding  adjudication  of  the  rights 
of  the  parties  involved.** 

It,  is  a  mistake  to  suppose  that  declaratory  judgments  are  not 
binding  merely  because  they  are  declaratory,  since  judgments 
entered  in  suits  brought  under  the  declaratory  judgment  act  are 
just  as  effective  and  binding  as  judgments  rendered  in  suits  brought 
under  any  other  law,  common  or  statutory.** 

It  has  been  well  said  that  a  declaratory  judgment  is  a  binding 
adjudication  of  the  contested  rights  of  litigants  although  unaccom- 
panied by  consequential  relief,  and  is  therefore  differentiated  from 
an  advisory  opinion  in  that  the  latter  is  merely  an  opinion  of  a 
judge,  or  judges,  of  a  court  which  adjudicates  nothing  and  is  bind- 
ing on  no  one.** 

58.  Ala.— State  v.    Inman,   238   Ala.  64  S.Ct.   1257,  322  U.S.  771,  88 

555,  191  So.  224,  holding  that  the  L.Ed.  1596. 

existence     of    another    adequate      ^*  Fla.— Sheldon  v.  Powell,  99  Fla. 

remedy  has  the  effect  of  render-  ^82,  128  So.  258. 

ing  the  judgment  void,  which  is  N.Y.—Rockland  Power  and  Light 

highly   Questionable  Company  v.  City  of  New  York, 

nigniy  questionable.  ^^^  ^  y.  45,  43  N.E.2d  803. 

^^'  o'V^'""''w'    ^?^  ^'?x.^  ".  Ohio^Aiuto    V.    American    Cas- 

^'.    '^'  r                ""      '''''^      ""•  "alty  Co.,  -  Ohio  Common  App. 

123,  D.C.Ala.,  40  F.Supp.  4,  mod-  89  N  E2d  313. 

ified   on    other   grounds,    C.C.A.,  52.  Ky.— Herd  v.  Lyttle,  310  Ky.  788, 

135    F.2d    320,    rehearing   denied  222  S.W.2d  834. 

137    F.2d   176,   affirmed  64  S.Ct.  63.  Ohio— State    ex    rel.    Draper    v. 

698.  321  U.S.  590,  88  L.Ed.  949,  Wilder.   145   Ohio   State  447.  62 

152  A.L.R.  1014,  rehearing  denied  N.E.2d    156. 
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Where  both  parties,  by  agreement,  submitted  to  the  jurisdiction 
of  the  court  in  a  declaratory  judgment  proceeding,  and  therefore 
having  agreed  on  the  procedure,  they  are  bound  by  the  statutory 
regulations  applicable  to  it  and  the  consequent  judgment  resulting 
from  it.** 

In  an  action  involving  the  liability  of  stockholders  of  a  national 
bank,  where  the  defendants  had  interposed  certain  defenses  and 
some  counterclaims  in  an  effort  to  defeat  the  attempts  of  the  re- 
ceiver of  the  bank  to  enforce  the  stockholders  statutory  liability, 
and  to  their  prayers  for  relief,  one  was  added  for  a  declaratory 
judgment,  apparently  for  good  measure.  It  is  readily  apparent 
that  the  defendants  misapprehended  the  purposes  for  declaratory 
relief ;  it  is  only  a  case  of  an  expanded  bill  of  qui  tam,  meant  to  do 
in  general  what  that  suit  did  in  its  limited  field.  And  when  the 
parties  have  once  locked  horns  and  are  demanding  forcible  sanc- 
tions, there  is  no  longer  room  for  judicial  declaration  separate  from 
those  which  will  be  implicit  or  express  in  the  final  judgment  or 
decree.** 

A  judgment  in  any  case,  and  particularly  a  declaratory  judgment, 
is  merely  the  affirming  of  liability  and  leaves  the  parties  to  pursue 
the  remedies  provided  by  law  for  the  ultimate  fruition  of  the 
judgment.** 

A  declaratory  judgment  may  be  proper  though  no  consequential 
relief  is,  or  could  be,  asked  for.*^ 

A  final  decision  by  a  court  is  a  judgment  where  an  execution  is 
awarded  thereby  or  flows  therefrom  as  a  result  of  such  judgment.** 

64.  Pa.— Day  v.   Ostcrgard,   146  Pa.  Utah— Gray  v.    Defa,    103   Utah 
Super.27,  21  A.2d  586.  339,  135  P.2d  251,  155  A.L.R.  495. 

65.  U.S.— Meeker  v.   Baxter,   CCA.  Va.— Patterson's  Ex'rs  v.  Patter- 
N.Y.,  83  F.  2d  183.  son,  144  Va.  113,  131  S.E.  217. 
Tex.— Joseph  v.  City  of  Ranger,      68.  U.S.— Samuel    Goldwyn    Inc.    v. 
Tex.Civ.App.,  188  S.W.2d  1013.  United  Artists  Corp.,  CCA.Del. 

66.  C«L — San  Luis  Power  &  Water  113  F.2d  703. 

Co.  V.  Trujillo,  93  Colo.  385,  26  N.Y.— Lea  v.  Lea,  180  Misc.  719, 

P-2d  537.  43  N.Y.S.2d  545,  affirmed  226  App. 

67.  CaL— Louis-Eckert   Brewing  Co.  Div.   952,   44   N.Y.S.2d   341,   266 
V.  Unemployment  Reserves  Com-  App.Div.  963,  44  N.Y.S.2d  687. 
mission,  47  Cal.App.  844,  119  P.2d  Pa.— Petition  of  Kariher,  284  Pa. 
227.  455,  131  A.  265. 
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Differently  stated,  a  declaratory  judgment  or  decree  is  one  in 
which  rights  and  liabilities,  and  the  jurial  relations  of  the  parties 
are  declared,  or  it  is  one  which  expresses  the  opinion  of  the  court 
on  a  question  of  law  without  ordering  anything  to  be  done,  its 
distinctive  characteristic  being  that  the  declaration  stands  by  it- 
self, and  no  executory  process  follows  as  of  course.** 

A  final  order  in  a  declaratory  action  is  a  judgment.''® 

A  declaratory  judgment  is  a  judgment  on  the  merits,  and  until 
disputed  questions  of  fact  necessary  to  be  determined  before  judg- 
ment can  be  rendered  or  settled,  the  rights  and  legal  relations  of 
the  parties  can  not  be  determined  and  declared.^* 

A  simple  declaration  of  rights  without  further  relief  may  be 
granted  in  a  declaratory  action  and  is  a  declaratory  judgment.''* 

The  rendering  of  declaratory  decrees  or  judgments  is  no  less  a 
judicial  function  or  act  when  made  before  a  right  is  invaded  and 
in  cases  where  no  consequential  relief  is  sought  or  granted,  than  a 
judgment  or  decree  in  ordinary  actions  of  suits.^' 

True  it  is  that  a  declaratory  judgment  is  self  executing  to  the 
extent  of  being  final  and  constituting  res  adjudicata.^* 

A  judgment  rendered  in  declaratory  proceedings,  it  has  long 
been  held,  is  a  judgment  and  not  merely  a  proceeding  to  establish 
evidence.^' 


69.  Md.— Davis  v.  State,  183  Md.  385, 
Z7  A.2d  880. 

Pa. — Petition  of  Kariher,  supra. 

70.  Eng.— Room  v.  Baird,  19  C.  L.  R. 
283  (1915).  . 

71.  N.Y.— Rockland  Power  and  Light 
Company  v.  City  of  New  York, 
289  N.Y.  45,  43  N.E.2d  803. 

72.  U.S. — Samuel    Goldwyn    Inc.    v. 
United  Artists  Corp,  supra. 
N.Y.— Gold  V.  Gold,  156  Misc.  93, 
275  N.Y.S.  506,  affirmed  243  App. 
Div.  666,  276  N.Y.S.  900. 

73.  U.S.— Nat'l  Hairdressers  &  Cos- 
metologists* Ass'n  V.  Philad  Co., 
41  F.Supp.  701,  affirmed  C.C.A., 
129  F.2d  1020. 

Fla.— Sheldon  v.  Powell,  99  Fla. 
782,  128  So.  258. 


74.  U.S. — Samuel    Goldwyn    Inc.    v. 
United  Artists,  supra. 
MidL—Washington-Detroit  The- 
ater Co.  V.  Moore,  249  Mich.  673, 
229  N.W.  618,  68  A.L.R.  105. 

75.  Cal.-^People  v.  Linda  Vista  Ir- 
rigation Dist.,  128  Cal.  477,  61  P. 
86.  A  decree  rendered  under  spe- 
cial declaratory  judgment  statute 
in  California  for  the  validation  of 
bond  issues  of  irrigation  district. 
The  Supreme  Court  of  the  United 
States,  however,  reached  the  con- 
trary conclusion  in  Trega  v.  Mo- 
desto Irrigation  District,  17  S.Ct. 
52,  164  U.S.  179,  41  L.Ed.  395; 
it  is  submitted,  however,  the  Su- 
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Legal  rights  may  only  be  adjudicated  under  the  declaratory 
judgment  statute  precisely  as  only  legal  rights  may  be  adjudicated 
in  any  other  form  of  civil  action.^* 

We  should  ever  be  mindful  that  a  judgment  for  a  determination 
of  the  rights  of  the  parties  to  an  action,  and  that  a  declaratory 
judgment,  which  has  the  force  of  a  final  judgment,  serves  a  legiti- 
mate purpose  where  all  persons  who  are  interested  in,  or  might 
be  affected  by,  the  enforcement  of  rights  or  other  legal  relations, 
and  who  might  question  in  court  the  existence  and  scope  of  such 
judgment,  are  parties  to  the  action  and  have  had  an  opportunity 
to  be  heard;  as  to  persons  who  are  not  parties  to  a  declaratory 
proceeding,  a  judgment  rendered  therein  would  be  a  mere  academic 
pronouncement  without  judicial  consequence,  but  which  might  be 
embarrassing  if  an  attempt  were  made  thereafter  to  enforce  the 
rights  therein  attempted  to  be  adjudicated  in  legal  proceedings  to 
which  such  persons  are  made  parties.''^ 

§  458.    Construction  of  Declaratory  Judgnients  and  Decrees 

In  determining  the  construction  to  be  placed  upon  a  decree  or 
judgment  rendered  in  a  declaratory  action,  substance,  and  not 
form  is  looked  to.^*    • 

The  declaratory  judgment  act  clearly  recognizes  the  difference 
between  simply  adjudicating  "rights,  status,  and  other  legal  rela- 
tions," and  the  granting  of  relief,  since  it  is  provided  by  an  express 
provision  in  the  act  that  further  relief  may  be  sought  following 
a  declaratory  judgment.  The  terms  of  the  act  itself  provide  that 
a  contract  may  be  construed  either  before  or  after  its  breach,  thus 
expressly  recognizing  that  jurisdiction  under  the  act  is  not  re- 
stricted to  cases  in  which  either  a  right  of  action  or  cause  for 
equitable  relief  has  accrued,  but  that  jurisdiction  under  the  act 

preme  Court  of  California  reached  77.  N.Y. — Wood    v.    City    of    Sala- 

the  correct  result  and  that  the  Su-  nianca,  289  N.Y.  279,  45  N.E.2d 

preme  Court  of  the  United  States  443,   see  also,  264  App.Div.  937, 

wandered    into    error,    but    this  36  N.Y.S.2d  252. 

would  not  now  be  recognized  as  See  section  365,  supra, 

a  binding  precedent.  78.  Cal. — R.    G.    Hamilton    Corpora- 

76.  U.S.--Samuel    Goldwyn    Inc.    v.  tion   v.    Corum,   218    Cal.   92,   21 

United  Artists,  supra.  P.2d  413. 
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includes,   as   well,   matters    in    which   jurisdiction   could   also  be 
exercised.''* 

The  judgment  in  a  declaratory  action  will  be  given  such  con- 
struction as  the  facts  and  circumstances  may  reasonably  permit, 
but  if  it  is  of  such  character  as  to  be  ineffectual  for  any  purpose, 
then  it  cannot  be  construed  as  a  judgment.  So  where  a  declara- 
tory judgment  that  a  forfeiture  under  a  will  would  inure  to  the 
benefit  of  either  heirs  of  a  daughter  of  the  testator  or  to  his  heirs 
it  was  ineffectual  as  a  declaration  of  rights  or  adjudication  upon 
facts,  and  could  not  be  construed  as  a  declaratory  judgment.*® 

The  main  characteristic  of  the  declaratory  judgment,  which  dis- 
tinguishes it  from  other  judgments  is  the  fact  that  it  conclusively 
declares  the  pre-existing  rights  of  the  litigants  without  appendage 
of  any  coercive  decree,  as  a  general  rule.*^ 

The  entering  of  a  decree  in  a  declaratory  action  determining  the 
rights  of  a  beneficiary  in  a  trust  estate,  and  ratifying  the  appoint- 
ment by  the  two  surviving  beneficiaries  of  one  of  such  beneficiaries 
as  substituted  trustee,  is  proper,  and  will  be  construed  as  a  de- 
claratory judgment  to  that  effect.** 

A  judgment  directing  the  payment  of  moifey  and  also  awarding 
execution  in  a  declaratory  action  is  erroneous  as  to  unmatured  in- 
stallments due  on  the  obligation  upon  which  the  judgment  is  based, 
and  it  should  not  direct  an  execution  for  future  installments  until 
they  severally  become  due.  However,  such  a  judgment  will  be 
amended  in  the  appellate  court  to  conform  to  this  requirement  by 
eliminating  the  award  of  immediate  execution  for  unmatured  in- 
stallments.*® 

Where  in  a  declaratory  judgment  action  an  installment  contract 

79.  W.Va.— West  Va.  Pittsburgh  Ohio — Pioneer  Mutual  Casualty 
Coal  Co.  V.  Strong,  129  W.Va.  Co.  of  Ohio  v.  Pennsylvania  Grey- 
832,  42  S.E.2d  46.  hound  Lines.  68  Ohio  App.   139, 

80.  Ky.— Auxier's  ExVs  v.  Theobald,  37  N.E.2d  412. 

255  Ky.  583,  75  S.W.2d  39.  82.  CaL— Wollenberg  v.  Tonningsen, 

See   quotation  from   this   case,  8  Cal.App.2d  722.  48  P.2d  738. 

section  456,  note  53.  83.  Gal. — Loomis    Fruit    Growers 

81.  U.S. — Fireman's  Fund  Insurance  Ass'n  v.  California  Fruit  Ex- 
Co.  V.  Crandall  Horse  Co.  of  change,  128  Cal.App.  265,  16  P.2d 
Buffalo,  N.Y.,  47  F.Supp.  82.  1040. 
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is  involved,  and  there  are  unaccrued  installments  upon  such  con- 
tract, it  is  proper  for  the  court  to  reserve  to  itself  the  computation 
of  the  total  amount  of  the  accrued  installments  due  under  the  con- 
tract, the  interest  thereon,  in  a  proper  case,  and  the  total  amount 
yet  to  accrue,  and  the  amount  and  date  each  monthly  installment 
thereof  until  the  full  payment  shall  have  been  made  and  it  is  like- 
wise proper  for  the  court  to  reserve  to  itself  the  right  to  enter  the 
appropriate  judgment  on  the  complaint.** 

A  judgment  for  an  assignee  setting  aside  and  adjudging  in- 
effectual a  forfeiture  of  a  life  insurance  policy  for  nonpayment  of 
premiums  is  not  beyond  the  jurisdiction  of  the  court  as  assuming 
management  and  control  of  the  internal  affairs  of  a  foreign  cor- 
poration.** In  a  wife's  action  for  separation  and  for  declaratory 
relief  adjudging  void  a  decree  of  divorce  obtained  by  the  husband 
in  another  state  where  the  wife's  marital  status  was  determined 
by  such  decree  of  separation,  no  declaration  was  necessary  to  de- 
fine her  marital  status,  since  the  decree  in  the  separation  suit  set- 
tled that  matter.  But  in  such  case,  the  wife  being  a  resident  of 
the  state  where  the  decree  of  separation  was  pronounced,  would 
be  entitled  to  a  judgment  declaring  her  marital  status,  if  such  were 
not  fully  protected  by  the  separation  decree.** 

So,  too,  a  decree,  it  would  seem,  in  a  declaratory  action  or  an 
ordinary  equitable  suit  annulling  a  marriage  because  the  woman 
was  a  lunatic  at  the  time  it  was  entered  into  does  not  of  itself 
create  the  nullity  of  the  marriage,  but  it  follows  as  a  necessary 
consequence  of  the  fact  of  lunacy,  where  the  parties  have,  in  fact, 
agreed  that  she  was  never  married  when  they  conceded  that  she 
was  a  lunatic  at  the  time  of  the  marriage  ceremony.*^ 


84.  Mo.— Crollard  v.  Northern  Life 
Insurance  Co.,  Mo.App.,  200  S.W. 
2d  375. 

85.  Mo. — Missouri  Cattle  Loan  Co.  v. 
Great  Southern  Life  Ins.  Co.,  330 
Mo.  988,  52  S.W.2d  1. 

86.  N.Y.— Pignatelli  v.  Pignatelli,  169 
Misc.534,  8  N.Y.S.2d  10.  In  the 
course  of  the  opinion  in  the  last- 
cited  case,  the  court  said,  "Since 
the  decree  of  separation  deter- 
mines   that    status,    (the    wife's 


now  necessary.  Being  a  resident 
of  this  state  when  this  action 
was  commenced,  the  plaintiff 
could  sue  in  our  courts  for  de- 
claratory judgment.  She  would 
be  entitled  to  a  judgment  de- 
claring the  Nevada  decree  to  be 
invalid  and  adjudicating  her  to  be 
the  lawful  wife  of  the  defendant, 
if  her  marital  status  were  not 
fully  protected  by  the  decree  of 
separation." 


marital    status)    no   judgment   is      87.  Pa. — In  re   Newlin's   Estate,  231 
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In  a  decree  declaring  the  invalidity  of  a  restrictive  covenant  in 
a  deed,  it  is  not  necessary  that  it  go  further  and  quiet  the  title  to 
the  property  in  question,  since  the  declaratory  judgment  had  the 
same  effect.**  Statements  in  a  decree  whereby  the  court  refused 
to  determine  the  effect  of  alleged  misrepresentations  which,  as  a 
matter  of  law,  would  contradict  a  written  contract  involved  in  the 
issues  are  properly  treated  as  surplusage,  and  the  judgment  will  be 
so  amended  in  the  appropriate  court  by  deleting  from  the  decree 
such  statements.** 

A  judgment,  in  a  declaratory  action,  that  the  plaintiff  take  noth- 
ing by  his  action  cannot  be  construed  as  a  refusal  to  take  jurisdic- 
tion in  the  action,  but  is  a  decision  against  the  plaintiff's  rights 
therein.*© 

However,  the  judgment  or  decree  in  a  declaratory  action,  wheth- 
er decided  for  or  against  the  plaintiff,  should  contain  a  declaration 
defining  the  parties'  rights  under  the  issues  made.*^ 

A  declaratory  judgment  establishing  a  contract  right  on  the 
part  of  the  plaintiff  to  free  use  of  a  hotel  apartment,  free  hotel 


Pa.  312.,  80  A.  255.  It  is  true 
that  this  decision  was  rendered 
prior  to  the  enactment  of  the  De- 
claratory Judgment  Statute,  12  P. 
S.  §  831  et  seq.,  but  it  would  seem 
that  the  conclusion  would  nec- 
essarily be  the  same  in  an  action 
brought  under  that  statute. 

88.  CaL— Forman  v.  Hancock,  3  Cal. 
App.2d  291,  39  P.2d  249. 

89.  Wyo. — Holly  Sugar  Corporation 
V.  Fritzler,  42  Wyo.  446,  296  P. 
206.  In  the  last-cited  case,  the 
court  said,  "The  court  seemingly 
refused  to  pass  on  the  effect  of 
the  representations  testified  to  on 
the  interpretations  of  the  con- 
tract. Whether  is  should  have 
done  so  or  not  is  immaterial 
herein  in  view  of  the  fact  that 
we  were  perforce  required  to 
pass  on  that  identical  point  in 
connection  with  the  appeal  of  the 
defendants.  In  order  to  harmo- 
nize the  decree  with  this  opinion 


it  is,  perhaps,  better  to  modify 
the  decree  by  striking  therefrom 
all  reference  to  any  reservation 
of  decision  as  to  the  effect  of  any 
oral  representations  on  the  inter- 
pretation of  the  written  contracts 
in  suit." 

90.  U.S.  —  Mishawaka  Rubber  & 
Woolen  Mfg.  Co.  v.  Paine  &  Wil- 
liams Co.,  C.CA.Ohio,  139  F.2d 
603,  holding  the  judgment  was 
not  too  broad. 

Cal.— Boyar  v.   Krech,  10  Cal.2d 

207,  7Z  P.2d  1218. 

Mo. — Kingston  v.  St.  Louis  Union 

Trust  Co.,  348  Mo.  448,  154  S.W. 

2d  39. 

Tenn. — But  sec  Frazier  v.  City  of 

Chattanooga,  156  Tenn.  346,  1  S. 

W.2d  786. 

See  section  459,  notes  49  and  66, 
infra. 

91.  Ma— Strype  v.  Lewis,  352  Mo. 
1004,  180  S.W.2d  688,  155  A.L.R. 
99. 
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service,  food  and  refreshments  for  herself  and  guests,  was  not  ob- 
jectionable, as  being  too  uncertain  to  be  understood  or  enforced. 

Neither  was  it  objectionable  on  the  ground  that  the  contract  re- 
quired personal  service,  and  could  not  be  specifically  enforced,  when 
the  judgment  was  not  mandatory  or  prohibitory,  but  was  merely 
declaratory  of  the  rights  of  the  parties  and  was  in  accordance  with 
the  construction  put  upon  the  contract  by  the  parties  themselves  by 
virtue  of  their  performance  thereof  in  accordance  therewith  for 
many  years.** 

The  general  rule  seems  to  be  that  declaratory  relief  may  be  af- 
forded either  solely  for  the  declaration  of  rights  or  duties,  or  in 
conjunction  with  other  relief  and  such  other  relief  may  be  conse- 
quential or  incidental  relief  upon  a  proper  application  predicated 
upon  sufficient  pleadings.** 

92.  CaL— Grant  v.  Long,  33  Cal.App. 
2d  725,  92  P.2d  940. 

In  the  opinion  the  court  said, 
"Secondly,  it  is  argued  that  as  the 
part  of  the  contract  which  relates 
to  hotel  service,  food  and  refresh- 
ments, requires  personal  service, 
it  cannot  be  specifiically  enforced. 

"The  reply  to  this  argrument  is 
that  the  decree  docs  not  order  the 
Hotel  Company  or  anyone  else 
to  furnish  Mrs.  Grant  and  her 
guests  with  hotel  service,  food 
and  refreshment,  not  including  in- 
toxicating liquors.  It  merely  de- 
clares her  right  to  such  service 
from  the  Hotel  Company,  free  from 
interference  on  the  part  of  the 
other  defendants.  This  portion  of 
the  decree  is  merely  declaratory 
and  is  neither  mandatory  nor  pro- 
hibitory. 

"A  contract  that  cannot  be  spe- 
cifically enforced  may  form  the 
basis  for  other  legal  rights.  Pi- 
mentel  v.  Hall-Baker  Co.,  32  Cal. 
App.2d  697.  90  P.2d  588;  Norris 
V.  Lilly,  147  Cal.  754.  82  P.  425, 
109  Am.StRep.   188." 

And  again  the  court  said:  "Ap- 
pellants urge  that  the  judgment 
in  this  case  is  too  uncertain  to  be     93. 
understood  or  enforced  in  that  it 


cannot  be  determined  therefrom 
just  what  service,  food  and  re- 
freshments must  be  furnished  and 
whom  or  how  many  of  Mrs. 
Grant's  guests  must  be  served. 
We  repeat  that  the  judgment  here 
is  merely  declaratory  of  the  rights 
of  the  parties  and  is  neither  man- 
datory nor  prohibitory." 

"It  is  drawn  in  accordance  with 
the  construction  put  upon  the 
contract  for  more  than  twenty 
years  during  which  time  it  was 
understood  and  performed  with- 
out any  disagreement  or  friction. 
If  it  was  so  understood  and  sat- 
isfactorily performed  over  that 
period  of  time  there  should  be 
no  serious  obstacle  to  satisfac- 
tory performance  by  giving  the 
same  quality  of  service,  food  and 
refreshments  (exclusive  of  intox- 
icating liquors)  in  the  future.  The 
only  cause  of  disagreement  in  the 
past  was  over  furnishing  an  un- 
due amount  of  liquor  to  Mrs. 
Grant  after  January  1,  1935.  That 
cause  of  misunderstanding  has 
been  removed  by  the  judgment 
which  excludes  intoxicants  from 
the  refreshments  to  be  served." 
Ari*. — Podol  v.  Jacobs,  65  Ariz. 
50,  173  P.2d  758. 
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It  is  true  beyond  a  doubt  that  on  a  proper  application,  an  exe- 
cution may  issue  upon  a  declaratory  judgment.*^  And  it  seems 
that  this  may  be  done  without  even  providing  in  the  decree  for  the 
further  orders  of  the  court .•■ 

Where  coercive  or  executory,  ancillary  or  supplemental  re- 
lief, is  warranted  by  the  facts  alleged  in  the  complaint,  such  relief 
may  be  granted  when  prayed  for  if  the  facts  be  established  as  al- 
leged; and  where  such  relief  is  not  granted  and  it  thereafter  ap- 
pears, that  supplemental  relief  is  necessary  in  order  to  render  the 
declaratory  judgment  effective,  such  relief  may  be  granted  upon 
proper  application.*' 

Of  course,  it  would  seem  to  follow  that  upon  a  pure  declaratory 
judgment  without  awarding  a  money  recovery,  it  would  be  neces- 
sary to  apply  for  further  relief  by  appropriate  proceedings  after 
the  entry  of  such  declaration  of  rights.*^ 

A  portion  of  a  judgment  declaring  that  the  defendant  is  justly 
indebted  to  the  plaintiff  in  a  specified  amount,  but  that  the  plain- 
tiff may  not  collect  such  an  amount,  was  an  unauthorized  declar- 
atory judgment  which  did  not  dismiss  the  claim  or  provide  a  for- 
mula whereby  the  plaintiff  might  at  some  future  time  collect  the 
amount.** 


94.  Eng. — ^Attorney-General  v.  Ealing  95.  Eng. — In     re     Western     Canada 

Corporation  (1924)  2  Ch.  545.  Pulpwood   Company,  Limited,  & 

Fischer  v.  Secretary  for  India  Manitoba  Paper  Company,  Lim- 

in  Council,  L.R.  26  Ind.App.  16  ited,  38  Manit.  L.  R.  351  (1929), 

(1898).  affirmed   In   re   Western   Canada 

In  re   Western    Canada   Pulp-  Pulpwood  and  Lumber  Company, 

wood  Company,  Limited,  &  Man-  Limited  (1929)  3  W.W.R.  554. 

itoba   Paper    Company,    Limited,  Attorney-General  v.  Ealing  Cor- 

38  Manit.L.R.  351  (1929),  affirmed  poration  (1924)  2  Ch.  545. 

In  re  Western  Canada  Pulpwood  Fischer  v.  Secretary  for  India 

and    Lumber   Company,   Limited  in  Council,  L.R.  26  Ind.App.   16 

(1929)  3  W.W.R.  544.  (1898). 

Kan.— Benjamin  v.  Independence  95^  N.D.— Great  Northern  Ry.  Co.  v. 

Bldg.  &  Loan  Ass'n,  155  Kan.  299,  Mustad,  —  N.D.  — ,  33  N.W.2d 

124P.2d494.              _            _  435 

97.  See  section  451,  supra. 


Mich.— Washington-Detroit  The- 
ater Co.  V.  Moore,  249  Mich.  673, 
229  N.W    618  ^  '^•** — Insurance    Inv.    Corp.    v. 

Pa.-Sloan  v.  Longcope,  288  Pa.  Hargrove,   Tex.Civ.App.,    171    S. 

196,  135  A.  717. 
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Where  a  decree  provides  with  respect  to  the  use  of  deposition* 
that  such  depositions  taken  and  filed  in  the  cause  and  exhibits 
identified  therein  and  filed  with  the  same  might  be  used  in  the 
federal  district  courts  in  an  action  wherein  the  parties  to  such 
decree  were,  or  any  of  their  customers  or  privies  were,  parties,  was 
held  to  mean  that  such  depositions  could  be  used  only  so  as  to 
limit  their  use  to  the  same  subject  matter  as  that  involved  in  the 
case  before  the  court.** 

§  459.    Res  Adjudicata 

The  Declaratory  Judgment  Act  contemplates  adverse  interest 
of  parties  whose  relation  thereto  is  such  that  a  judgment  will  op- 
erate as  res  adjudicata  as  to  them,  and  though  it  does  not  confer 
power  to  render  judicial  decisions  which  are  advisory  only,  it  au- 
thorizes the  entry  of  a  judgment  before  rights  have  been  violated, 
and  even  though  no  consequential  relief  is  or  could  be  asked  for 
or  granted.* 

The  bench  and  bar  should  scrupulously  avoid  falling  into  the 
error  of  assuming  that  declaratory  judgments  are  not  res  adjudi- 
cata with  all  of  the  force  and  effect  as  any  other  judgment  that 
might  be  rendered  by  the  court.* 

It  should  be  kept  in  view  that  in  declaratory  actions,  as  in  actions 
generally,  a  party  not  joined  as  a  party  litigant  is  not  bound  by 
any  judgment  that  may  be  rendered  and  such  judgment  is  not  res 
adjudicata  as  to  any  non-joined  party.' 

In  other  words,  under  the  Declaratory  Judgment  Act,  the  con- 
troversy involved  must  be  definite  and  concrete,  touching  the  leg^l 
relations  of  the  parties  having  adverse  legal  interests,  and  of  such 
character  to  admit  of  specific  relief  through  a  decree,  conclusive  in 
character,  as  distinguishable  from  an  opinion  advising  what  the  law 
would  be  on  a  hypothetical  state  of  facts,  even  though  the  adjudica- 

W.2d  384,  reversed  on  other  1.  Va,— Patterson's  E^'rs  v.  Patter- 
grounds,  142  Tex.  Ill,  176  S.W.2d  son,  144  Va.  113,  131  S.E.  217. 
744,  conformed  to  179  S.W.2d  2.  Ky.— Herd  v.  Lyttle,  310  Ky.  788, 
383.  %  222  S.W.2d  834. 
99.  U.S.— Caterpillar  Tractor  Co.  v.  3.  U.S.— Hawkeye  Casualty  Co.  v. 
International  Harvester  Co.,  C.C.  Rose,  85  F.  Supp.  361,  8  F.R.D. 
A.Cal.,  106  F.2d  769.  586. 
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tion  may  not  require  an  award  of  process,  the  payment  of  dam- 
ages, or  an  injunction.^ 

Where  the  plaintiff  in  a  class-action  for  declaratory  judgment 
that  the  defendant's  patent  was  invalid  was  entitled  to  injunctive 
relief  precluding  the  defendant  from  prosecuting  pending  and  fu- 
ture infringement  suits  against  members  of  a  national  non-profit 
membership  corporation  composed  of  approximately  5,000  hair- 
dressers, the  hairdressers  who  were  entitled  to  relief  under  the  in- 
junction were  those  who  could  maintain  a  plea  of  res  judicata  in 
suits  by  the  defendant  for  infringement  of  patent,  and  the  hair- 
dressers who  could  maintain  such  a  plea  and  were  entitled  to  in- 
junctive relief  were  those  who  were  members  of  the  corporation 
on  the  date  shown  on  an  exhibit  by  which  the  plaintiff  defined 
the  class  which  plaintiff  represented  and  who  had  remained  mem- 
bers and  had  not  taken  out  a  user  license  from  the  defendant  under 
the  patent  involved." 

Where  an  action  to  enjoin  the  defendants  from  constructing  a 
viaduct  was  instituted  as  a  "test"  case,  and  the  question  for  the 
determination  was  not  moot,  and  its  answer  was  necessary  for  a 
disposition  of  an  actual  pending  controversy  and  concerned  a  mat- 
ter of  public  importance,  and  the  intervenors'  entrance  into  the  case 
made  it  one  of  a  real  adversary  nature,  the  Supreme  Court's  judg- 
ment would  be  a  "final  adjudication"  of  the  rights  of  the  parties.* 

The  judgment  in  a  declaratory  action  is  a  conclusive  determina- 
tion of  the  rights,  status,  or  other  legal  relations  and  carries  the 
same  weight  as  any  other  judgment  under  the  principles  of  res  ad- 
judicata,  however  only  the  parties  to  the  action  in  which  it  is  ren- 
dered are  bound  by  such  judgment,  as  to  all  others  it  is  effective 
only  as  a  precedent  as  to  the  matter  declared.  Where  coercive  or 
executory  relief,  ancillary  or  supplemental  to  declaratory  relief  is 
warranted  by  the  facts  alleged  in  the  complaint,  and  if  it  appears 

4.  U.S.— E.   W.    Bliss    Co.   v.   Cold  5.  U.S.— National    Hairdressers'     & 

Metal   Process   Co.,    C. C.A.Ohio,  Cosmetologists'   Ass'n   v.    Philad 

102  F.2d  105.  ^^    D.CDel.,  41  F.Supp.  701,  af- 

Ncb.-State  V.   Savage,   64   Neb  ^^^^    ^.C.A.,  129  F.2d  1020. 

684,  91   N.W.  557,  modifying  64  ^   ^           r  .^^.  i 
Neb.  684,  90  N.W.  898.                     '   ^'  lowa-Liddick  v.  City  of  Coun- 

State  V.  Broatch,  68  Neb.  687,  c»l  Bluffs.  232  Iowa  197,  5  N.W. 

94  N.W.  1016,  110  Am.  St.  Rep.  2d  361. 
477. 
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by  the  evidence  on  the  hearing,  such  relief  may  be  granted  when 
prayed  for  and  so  established,  and  where  such  relief  is  not  granted, 
and  it  thereafter  appears  that  supplemental  relief  is  necessary  in 
order  to  render  the  declaratory  judgment  effective,  such  relief  may 
be  granted  on  proper  application.^ 

The  rule  with  respect  to  the  binding  effect  of  a  judgment  is  such 
that  even  though  it  should,  at  a  later  time,  appear  that  a  judgment 
had  in  a  federal  district,  on  appeal  to  the  proper  circuit  court  of  ap- 
peals had  been  affirmed  was  erroneous  in  the  light  of  the  subse- 
quent decisions  of  the  Supreme  Court  of  the  United  States,  it  is  not 
competent  for  the  litigants  to  start  an  action  in  the  district  court 
of  another  circuit  and  re-litigate  the  questions  that  had  theretofore 
been  determined  in  a  prior  action  of  the  former  circuit.  In  other 
words,  it  is  not  proper  for  the  district  court  of  one  circuit  to  emas- 
culate a  prior  decree  of  another  circuit  by  resort  to  a  declaratory 
judgment  action,  but  the  litigants  would  have  to  journey  to  the 
court  having  rendered  the  prior  decision  in  order  that  it  might 
correct  its  own  error." 

In  fine,  a  declaratory  judgment  action  is  not  available  to  a  party 
concerning  matters  already  adjudicated.  If  the  plaintiff  thinks  an 
error  has  been  committed  in  the  former  decision,  this  matter  can 
not  be  corrected  by  a  new  action  in  the  district  court  of  another 
circuit  by  resort  to  a  declaratory  judgment.* 

It  is  clear  that  an  action  for  declaratory  judgment  can  not  be 
maintained  for  the  veiled  purpose  of  re-litigating  questions  as  to 
which  a  former  judgment  is  conclusive.*® 

However,  if  there  was  an  absence  of  jurisdiction  in  the  trial  court 
in  the  first  instance  to  consider  the  question  presented  to  it,  then 
a  declaration  made  under  these  circumstances  is  advisory  only,  and 
would  not  serve  as  res  adjudicata." 

7.  U.S.— Hawkeye    Casualty    Insur-  156  F.2d  981.  67  S.Ct.  204,  329  U. 
ancc  Co.  v.  Rose,  85  F.  Supp.  361,  S.  781,  91  L.Ed.  670. 

8  F.R.D.  586.  9.  U.S.— Pneumatic     Tool     Co.     v. 

N.D.— Great    Northern    Railway  Hughes  Tool  Co.,  supra. 

Co.   V.    Mustad,  —   N.D.   — ,   33  lo.  U.S.— Chicago    Pneumatic    Tool 

N.W.2d  436.  Co.  v.  Hughes  Tool  Co,  supra. 

8.  U.S.— Pneumatic     Tool     Co.     v.  11.  S.D.— Danforth  v.  City  of  Yank- 
Hughes  Tool  Co.,  61  F.Supp.  767,  ton,  71  S.D.  406,  25  N.W.2d  250. 
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A  declaration  of  rights,  it  is  now  generally  conceded,  is,  as  be- 
tween the  parties  to  the  proceedings  and  their  privies  upon  the 
same  cause  of  action,  a  final  adjudication  operating  completely  as 
res  adjudicata,  not  only  in  form,  but  in  effect  upon  the  subject 
matter  presented.**  A  judgment  so  rendered  is  not  only  binding 
upon  the  parties,  but  their  privies  as  wellJ' 

Where  the  parties,  by  agreement,  submitted  to  the  jurisdiction 


12.  U.S.— Aetna  Life  Ins.  Co.  of 
Hartford,  Conn.  v.  Martin,  C.C. 
A.Ark..  108  F.2d  824,  wherein  it 
was  held  that  insured's  state  court 
action  against  the  insurance  com- 
pany to  recover  eight  month's  total 
and  permanent  disability  benefits 
under  life  policy  did  not  cover  the 
insured's  right  to  recover  benefits 
under  policy,  and  judgment  in 
state  court  action  was  based  upon 
difiFerent  cause  of  action  than  the 
insurance  company's  action  under 
Declaratory  Judgment  Act,  28  U. 
S.C.A.  §  400,  to  determine  obliga- 
tions under  policy,  and  hence  was 
not  strictly  res  adjudicata  even 
though  between  the  same  parties. 

Imperial  Irr.  Dist  v.  Nevada- 
California  Electric  Corporation, 
C.CA.Cal.,  Ill  F.2d319. 

Waialula    Agricultural    Co.    v. 
Maneja,  178  F.2d  603. 
Eng. — Litchfield-Speer  v.   Queen 
Anne's   Gate  Syndicate   (No.  2), 
Limited  (1919)  1  Ch.  407. 

Port  of  London  Authority  v. 
Cairn  Line  of  Steamships,  Lim- 
ited. (1913)  1  K.B.  497. 
Ala. — Mitchell  v.  Hammond,  — 
Ala.  — ,  39  So.2d  582. 
Idaho — Sweeney  v.  American  Nat. 
Bank.  62  Idaho  544,  115  P.2d  109. 
Ind. — Rauh  v.  Fletcher  Savings  & 
Trust  Co.,  207  Ind.  638.  194  N.E. 
334. 

Ky. — City  of  Bowling  Green  v. 
Milliken,  257  Ky.  245,  11  S.W. 
2d  111.  In  the  last-cited  case  it 
was   held   that  according  to  the 


13. 


fourth  syllabus:  "Where  property 
owners  refused  to  connect  with 
sewer  system  as  required  by  ordi- 
nance, actual  controversy  existed 
which  could  be  determined  in  ac- 
tion under  Declaratory  Judgment 
Act  brought  by  either  city  or  citi- 
zens affected  by  ordinance,  and 
declaration  of  rights  by  court 
would  be  binding  on  parties  and 
all  citizens  similarly  situated." 
Mich.— Washington-Detroit  The- 
ater Co.  V.  Moore.  249  Mich.  673. 
229  N.W.  618. 

Minn. — Board   of   Education    for 
Unorganized     Territory     of     St. 
Louis    County    v.    Borgen,     192 
Minn.  512,  257  N.W.  92. 
N.H. — Faulkner  v.  City  of  Keene, 
85  N.H.  147,  155  A.  195. 
N.J. — McCrory    Stores    Corpora- 
tion v.  S.  M.  Braunstein,  Inc.,  102 
N.J.L.  590,  134  A.  752. 
N.Y.— Kaplan  v.  Kaplan.  95  N.Y. 
S.2d  281. 

Burden  v.  Woodside  Pres- 
byterian Church,  57  N.Y.S.2d  166. 
Ore. — Oregon  Creamery  Mfrs. 
Ass'n  V.  White,  159  Ore.  99,  78 
P.2d  572. 

Pa. — Girard  Trust  Co.  v.  Trem- 
blay  Motor  Co.,  291  Pa.  507,  140 
A.  506. 

Ladner  v.  Siegel,  294  Pa.  368, 
144  A.  274. 

Wi«.— Miller  v.  Milwaukee  Odd 
Fellows  Temple.  206  Wis.  547, 
240  N.W.  193. 

Ala. — Mitchell  v.  Hammond,  — 
Ala.  — ,  39  So.2d  582. 
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of  the  court  in  a  declaratory  judgment  proceeding,  and  therefore 
having  agreed  on  the  procedure,  they  are  bound  by  the  statutory 
regulations  applicable  to  it,  and  can  not  thereafter  be  permitted  to 
recede  from  the  position  so  taken,  or  from  the  judgment  or  decree 
entered.'* 

It  is  essential  to  the  rendition  of  a  declaratory  judgment  that 
it  shall  be,  when  pronounced,  res  adjudicata  between  the  parties, 
and  if  it  appears  that  the  judgment  so  rendered  will  not  have  this 
conclusive  effect,  it  is  fatal  to  the  making  of  a  declaration  of 
rightsJ^ 

In  order  for  a  judgment  to  operate  as  res  adjudicata,  it  is  neces- 
sary that  there  be  actually  rendered  a  judgment,  and  some  col- 
loquy with  reference  to  the  applicability  of  the  emergency  rent 
control  statute,  following  which  the  court  did  not  make  a  final  and 
conclusive  determination,  this  could  not  be  urged  as  res  adjudicata 
with  respect  to  the  applicability  of  the  emergency  rent  control 
statute.' • 

The  rule  is  the  same  with  respect  to  the  conclusiveness  of  an 
adjudication  under  a  special  declaratory  judgment  statute.  Such 
statutes  have  been  in  existence  in  a  number  of  states  for  many 
years.     They  are  generally  designed  to  validate  bond  issues.'^ 

So  where  proceedings  are  taken  under  a  Declaratory  Judgment 
Act,  though  special  in  character,  enacted  for  the  purpose  of  per- 
mitting confirmation  of  the  organization  of  an  irrigation  or  other 
district  or  taxing  unit,  and  fixing  and  determining  the  validity  of 
a  bond  issue,  such  proceedings  are  res  adjudicata  against  all  per- 
sons who  were  parties  thereto,  and  likewise  against  the  state,  in 


14.  Pa.— Day  v.  Ostergard,  146  Pa. 
27,  21  A.2d  586. 

15.  Mich. — Wolverine  Mut.  Motor 
Ins.  Co.  V.  Clark,  277  Mich.  633, 
270  N.W.  167. 

16.  N.Y.— Greenburg  v.  Refined  Gas 
Stations,  85  N.Y.S.2d  721. 

17.  U.S.— But  see  Tregea  v.  Board 
of  Directors  of  Modesto  Irriga- 
tion Dist.,  164  U.S.  179,  17  S.Ct. 
52,  41  L.Ed.  395,  where  a  con- 
trary  result   was   reached;   how- 


ever, the  Supreme  Court  of  Cali- 
fornia refused  to  follow  it  in 
People  V.  Linda  Vista  Irrigation 
District,  128  Cal.  477,  61  P.  86. 
Cal. — People  v.  Linda  Vista  Irr. 
Dist.,  128  Cal.  477,  61  P.  86. 
Ga. — Baker  v.  City  of  Cartersville, 
127  Ga.  221,  56  S.E.  249. 

Lippitt  V.  City  of  Albany,  131 
Ga.  629,  63  S.E.  33. 
N.D.— Great  Northern  Ry.  Co.  v. 
Mustad,  supra. 
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so  far  as  the  lands  affected  thereby  are  covered  by  the  judgment.'* 

While  it  is  true  that  the  declaratory  judgment  is  binding  upon 
all  of  the  persons  made  parties,  and  their  privies,**  still,  parties 
who  are  not  made  such  to  the  action  nor  legally  represented  there- 
in and  have  not  submitted  to  the  jurisdiction  of  the  court  in  any 
legal  manner,  are  not  concluded  by  a  declaration  of  rights.*® 

Even  where  the  causes  of  action  are  different,  but  the  parties 
are  the  same  the  doctrine  of  res  adjudicata  applies  so  as  to  render 
conclusive  matters  which  were  decided  by  the  first  judgment.*' 


18.  U.S.— See    however,    Tregca    v.      20. 
Board   of   Directors   of   Modesto 
Irrigation  Dist.,  164  U.S.  179,  17 
S.Ct.  52,  41  L.Ed.  395,  where  the 
contrary  result  was  reached. 

See  also,  Miller  v.  Perris  Irr. 
Dist.,  CCA.Cal.,  85  F.  693. 
CaL — People  v.  Linda  Vista  Irr. 
Dist.,  128  Cal.  477,  61  P.  86. 

19.  Eng. — Geary  v.  Melrose  Co-op- 
erative Dairy  Co.,  Ltd.  (1930)  N. 
Z.  768. 

In  re  western  Canada  Pulp- 
wood  Company,  Limited,  and 
Manitoba  Paper  Company,  Lim- 
ited, 38  Manit.L.R.  351  (1929), 
affirmed  In  re  Western  Canada 
Pulpwood  and  Lumber  Company, 
Limited  (1929)  3  W.S.R.  544. 
Ala. — Bond  v.  Avondale  Baptist 
Church,  239  Ala.  366,  194  So.  833. 
Ind.— Brindley  v.  Meara,  209  Ind. 
144,  198  N.E.  301,  101  A.L.R.  682. 
It  should  be  borne  in  mind  that 
where  a  class  is  involved  then  the 
judgment  or  decree  is  binding  on 
members  thereof,  they,  of  course, 
being  represented.  See  City  of 
Bowling  Green  v.  Millikcn,  257 
Ky.  245,  n  S.W.2d  111,  where 
it  is  said:  "A  declaration  of  rights 
by  a  court  having  jurisdiction  to 
grant  relief  will  be  binding  on 
respondent  and  all  citizens  simi-  21. 
larly  situated  to  those  who  arc 
parties   to  such  action." 

As  to  the  general  rule  with  re- 
pect  to  a  class  being  bound  by  a 
judgment,  see  34  CJ.  1002. 

1084 


U.S. — Hawkeye  Casualty  Insur- 
ance Co.  V.  Rose,  85  F.Supp.  361, 
8  F.R.D.  586. 

Ostby  &  Barton  Co.  v.  Junger- 
sen,  D.C.N.J..  41  F.Supp.  552. 
N.Y.— -Bramley  v.  Miller,  243  App. 
Div.  220,  276  N.Y.S.  812. 

Spirella  Company  v.  Miller,  261 
App.Div.  745,  28  N.Y.S.2d  148,  re- 
argument  denied  261  App.Div.  953, 
29  N.Y.S.2d  959. 

Where  practically  all  questions 
on  which  a  corporate  employer 
asked  for  a  judicial  declaration  as 
to  the  Industrial  Commissioner's 
jurisdiction,  to  determine  plain- 
tiff's liability  for  contributions  un- 
der the  Unemployment  Insurance 
Law,  were  decided  in  a  previous 
proceeding  by  a  former  employee 
of  the  plaintiff  to  recover  unem- 
ployment insurance  benefits,  and 
plaintiff's  employees  are  not  par- 
ties to  such  an  action  and  hence 
would  not  be  bound  by  a  judg- 
ment therein,  the  court,  as  a  mat- 
ter of  discretion,  should  refuse  to 
assume  jurisdiction  thereof,  as  a 
declaratory  judgment  therein  is 
unnecessary  and  would  not  be 
useful. 

Tex.— Crawford  v.  Thomas,  Tex. 
Civ.App..  229  S.W.2d  80. 
Cal.— Sutphin  v.  Speik,  15  Cal.2d 
195,  99  P.2d  652,  rehearing  denied 
15  Cal.2d  195,  101  P.2d  497. 

See  also,  Speik  v.  Sutphin,  15 
Cal.2d  764,  99  P.2d  656. 
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Where  a  party  was  injured  by  a  taxicab  operated  by  a  member 
of  an  unincorporated  association  composed  of  men  who  owned  and 
operated  taxicabs  and  who  obtained  a  judgment  against  the  mem- 
bers of  such  unincorporated  association  on  the  theory  that  they 
were  engaged  with  the  negligent  operator  in  a  joint  enterprise  and 
were  responsible  for  his  negligence,  in  these  circumstances  such 
judgment  was  conclusive  in  suit  by  the  members  of  the  associa- 
tion for  a  declaratory  judgment  that  the  members'  permits  and 
registration  certificates  should  not  be  suspended  on  the  ground  that 
they  were  not  judgment  debtors  within  the  meaning  of  the  Auto- 
mobile Financial  Responsibility  Act.** 

It  may  be  stated,  as  a  general  rule,  that  a  declaratory  judgment 
is  a  binding  adjudication  of  the  contested  rights  of  litigants  al- 
though unaccompanied  by  consequential  relief,  and  in  this  respect 
it  is  contra-distinguished  from  an  advisory  opinion,  which  is 
merely  the  opinion  of  a  judge  or  judges  of  a  court  which  adjudi- 
cates nothing  and  is  binding  on  no  one.*' 

A  declaratory  judgment  will  not  lie  to  determine  the  validity 
of  prior  proceedings  in  another  action,  or  to  readjudicate  whether 
or  not  the  rights  theretofore  resolved  have  been  properly  decided.*^ 

Where  a  decree  of  divorce  has  been  granted  in  another  jurisdic- 
tion, a  declaratory  action  can  not  be  maintained  for  the  purpose 
of  increasing  the  amount  awarded  for  the  support,  maintenance, 
and  education  of  the  children  of  the  parties  in  the  foreign  divorce 
action.*' 


22.  D.C.— Champ  v.  Atkins,  76  U.S.  Fcrrcc  v.  Fcrrec,  273  Ky.  238, 
App.D.C.  15,  128  F.2d  601.  115  S.W.2d  1055. 

23.  Ohio— State  ex  rel  Draper  v.  Neb.— Phelps  County  v.  City  of 
Wilder,  145  Ohio  State  447,  62  Holdrcge,  133  Neb.  139.  274  N.W. 
N.£.2d  156.  483. 

24.  AUu— Ex  parte  State  ex  rel.  Law-  N.Y.— Kaplan  v.  Kaplan,  95  N.Y. 
son,  241  Ala.  304,  2  So.2d  765.  S.2d  281. 

State  V.  Louis  Pizitz  Dry  Goods  Ore. — In  re  Baker's  Estate,   156 

Co.,  243  Ala.  629,  11  So.2d  342.  Ore.  256,  67  P.2d  185. 

CaL — Maynes   v.    Angeles    Mesa  Wjro. — ^Anderson     v.     Wyoming 

Land  Co.,  10  Cal.2d  587,  76  P.2d  Development  Co.,  60  Wyo.  417, 

109.  154  P.2d  318. 
Fla* — deMarigny  v.  deMarigny,  —     25.  N,Y. — Colwynne  v.  Herbert,  192 

Fla.  — ,  43  So.2d  442.  Misc.  784,  81  N.Y.S.2d  453. 

Ky.— Back's  Guardian  v.  Bardo,  Weiss  v.  Goldwyn,  83  N.Y.S.2d 

234  Ky.  211,  27  S.W.2d  960.  422. 
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Where  an  award  has  been  given  a  wife  in  an  action  for  separate 
maintenance  or  support,  and  thereafter  the  parties  are  divorced, 
the  order  of  separate  maintenance  is  res  adjudicata  in  a  subsequent 
proceeding  by  the  husband  to  suspend  all  payments  thereunder.*^ 

A  judgment  may  not  be  reviewed  by  resort  to  declaratory  pro- 
ceedings. If  a  review  is  had,  it  must  be  by  recognized  appellate 
procedure.*^ 

Where  the  declaratory  judgment  statute  provided  that  the  rem- 
edy created  thereby,  "shall  not  be  construed  by  any  court  as  an 
unusual  or  extraordinary  one  but  shall  be  construed  as  an  altern- 
ative or  cumulative  remedy,"  it  is  clear  that  it  was  not  there  con- 
templated that  a  proceeding  in  declaratory  judgment  should  be 
substituted  for  the  remedy  of  appeal,  certiorari,  or  mandamus  as 
the  method  of  direct  review  of  the  judgments,  decrees  or  orders 
of  a  judicial  nature,  respectively,  or  lower  courts,  bureaus,  de- 
partments or  the  directors  or  administrators  thereof  and  that  no 
situation  that  could  be  conceived  of  would  warrant  the  use  of  the 
action  as  a  method  of  appeal  to  obtain  the  original  declaration  of 
rights  between  the  parties  in  matters  solely  appellate.** 

A  court  of  general  jurisdiction  in  one  county  would  be  power- 
less to  prevent  a  court  of  co-ordinate  jurisdiction  of  another  coun- 
ty from  acting  under  an  allegedly  unconstitutional  statute,  since 
such  court  would  have  no  power  to  inform  the  court  allegedly  act- 
ing under  the  statute  by  way  of  declaratory  judgment,  injunction,  or 
otherwise,  of  the  unconstitutionality  of  the  act,  and  the  only  way 
that  the  court  assertedly  acting  under  the  unconstitutional  statute, 
could  be  restrained  from  future  action  would  be  by  writ  of  pro- 
hibition from  appellate  court  having  jurisdiction  to  review  the  de- 
cisions of  the  lower  court.** 

The  rule  is  that,  where  the  issues  have  once  been  adjudicated, 
either  in  a  declaratory  action  or  in  an  ordinary  action  at  law  or 
suit  in  equity,  the  Declaratory  Judgment  Statutes  do  not  give  or 
accord  to  the  parties  the  right  to  retry  the  same  issues.*© 

26.  N.Y. — Kaplan  v.  Kaplan,  supra.         28.  Ala. — Mitchell   v.    Hammond,   — 

27.  U.S.— Pneumatic     Tool     Co.     v.  Ala.  — ,  39  So.2d  582. 

Hughes  Tool  Co.,  61  F.Supp.  767,      29.  Mich.— Kloka  v.  Brake.  318  Mich. 

156  F.2d  981.  67  S.Ct.  204,  329  87,  27  N.W.2d  507. 

U.S.  781,  91  L.Ed.  670.  30.  U.S.— Clark  v.  Memolo,  174  F2d 

Ky.— Bobbitt  v.  HoflFman,  304  Ky. 

196,  200  S.W.2d  303. 
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The  federal  courts  will  not  attempt  to  review  the  judgment  of  a 
court  martial  by  means  of  a  declaratory  judgment.'* 

The  principal  object  of  the  legislation  in  adopting  declaratory 
judgment  procedure  was  to  establish  a  means  whereby  one  might 
obtain  a  judicial  declaration  of  rights  never  before  determined,  but 
in  no  sense  was  it  the  legislative  purpose  to  enable  such  a  person 
to  secure  a  determination  as  to  whether  the  rights  previously  ad- 
judicated had  been  properly  resolved.'* 


978,  reversing  72  F.Supp.  747.  The 
question  involved  in  the  cited  case 
was  a  conviction  on  a  criminal 
charge. 

Flanigan  v.  Security-First  Nat. 
Bank  of  Los  Angeles,  D.C.Cal.,  41 

F.Supp.  n. 

Bng.— Green  v.  Weatherill  (1929) 
2  Ch.  213. 

Ala. — Avery  Freight  Lines  v. 
White,  245  Ala.  618,  18  So.2d  394, 
154  A.L.R.  732. 

Mitchell  V.  Hammond,  —  Ala. 
— ,  39  So.2d  582. 

Am.— Valley  Nat.  Bank  v.  Hart- 
ford Accident  &  Indemnity  Co., 
57  Ariz.  276,  113  P.2d  359.  The 
above  cited  case  denies  the  right 
of  a  court  in  a  declaratory  action 
to  review  the  order  of  the  probate 
court  in  fixing  the  amount  of  a 
trustee's  bond. 

CaL — Maynes  v.  Angeles  Mesa 
Land  Co.,  10  Cal.2d  587,  Id  P.2d 
109. 

Ky. — Greasy  Brush  Coal  Co.  v. 
Hays,  292  Ky.  517,  166  S.W.2d 
983,  holding  that  where  the  rec- 
ord owner  of  stock  had  assigned 
it  to  his  daughter  who  re-as- 
signed the  stock  to  the  record 
owner,  and  such  stock  had  never 
been  transferred  on  the  books  of 
the  corporation,  and  the  daugh- 
ter's re-assignment  was  made  the 
basis  of  a  judgment  of  a  court  of 
general  jurisdiction  any  proceed- 
ing in  which  the  genuineness  of 
the  document  was   fully  proven, 


and  the  record  owner's  actual 
ownership  of  the  stock  and  the 
absence  of  the  right  of  the  cor- 
poration to  require  him  to  file 
with  it  the  assignment  was  ad- 
judicated by  the  court  of  last  re- 
sort in  the  state  in  a  former  pro- 
ceeding, the  corporation  was  not 
entitled  to  a  declaration  of  rights 
relating  to  ownership  of  such 
stock. 

Mont— Carey  v.  McFatridge,  142 
P.2d  229,  holding  that  in  an  orig- 
inal declaratory  judgment  action, 
a  question  could  not  be  decided 
where  it  had  not  been  litigated. 
Neb. — Phelps  County  v.  City  of 
Holdrege.  133  Neb.  139,  274  N. 
W.  483. 

N.Y.— Trustees  of  Columbia  Uni- 
versity in  City  of  New  York  v. 
Kalvin,  226  App.  Div.  775,  235 
N.Y.S.  4,  affirming  133  Misc.  270, 
231  N.Y.S.  622. 

Pa.— Paffi  V.  Rybinsky,  41  Lack. 
Jur.  109. 

Shick  V.  Goodman,  IZZ  Pa.  369, 
5  A.2d  363. 

WjrOb — Anderson  v.  Wyoming 
Development  Co.,  60  Wyo.  417, 
154  P.2d  318. 

31.  U.S.— Brown  v.  Royall,  81  F. 
Supp.  767. 

32.  U.S. — McLain  v.  Lance,  CCA. 
Tex.,  146  F.2d  341.  see  also,  65 
S.Ct.  1183,  325  U.S.  855,  89  L. 
Ed.  1976. 

Fla. — deMarigny  v.  deMarigny, 
Fla. ,  43  So.2d  442. 
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Indeed,  a  suit  for  declaratory  relief  will  He  to  protect  and  assert 
rights  settled  by  a  former  adjudication  and  to  have  a  judgment  de- 
clared and  determined  to  be  res  adjudicata  as  to  any  future  rights 
of  the  defendant  or  any  party  bound  thereby." 

Res  adjudicata  may  be  urged,  not  only  as  to  matters  that  were 
actually  decided,  but  to  matters  which  could  have  been  decided  in 
a  prior  case,  and  if  it  appeared  that  the  question  sought  to  be 
litigated  in  a  declaratory  action  could  have  been  decided  in  a 
prior  case  between  the  parties,  then  the  judgment  in  the  former 
action  will  be  regarded  as  res  adjudicata.'^ 

The  rule  with  respect  to  res  adjudicata  is  sufficiently  compre- 
hensive in  its  operation  as  to  prevent  the  entertaining  of  an  action 
for  the  construction  of  a  lease  where  a  similar  one  has  already  been 
construed  in  an  action  between  the  same  parties." 


33.  U.S.— Cockrell  v.  Board  of 
Com'rs  for  Buras  Lcvec  Dist., 
D.C.La.,  16  F.Supp.  27Z,  reversed 
Board  of  Com'rs  for  Buras  Levee 
Dist.  V.  Cockrell,  91  F.2d  412, 
certiorari  denied  Cockrell  v. 
Board  of  ComVs  of  Buras  Levee 
Dist.,  58  S.Ct.  142,  302  U.S.  740, 
82  L.Ed.  572,  wherein  the  court 
said,  *'This  is  a  case  of  actual 
controversy,  and  the  court  has 
jurisdiction  to  grant  the  relief. 
Plaintiff  is  a  citizen  of  the  State 
of  Texas  and  is  an  owner  of  an 
undivided  127/150  interest  in  the 
mineral  rights  in  the  property  in 
controversy.  The  defendants, 
Board  of  Commissioners  for  Bur- 
ras  Levee  District  and  its  uni- 
versal successor,  the  Parish  of 
Plaquemines,  are  quasi-municipal 
corporations  under  the  law  of 
Louisiana,  and  hence  citizens  of 
the  State  of  Louisiana.  The  req- 
uisite diversity  of  citizenship  is 
present  and  the  value  of  the  mat- 
ter here  in  controversy  admitted- 
ly exceeds  the  sum  of  $100,- 
000.00."  The  judgment  that  was 
declared  to  conclude  the  defend- 
ant in  the  above  entitled  action 


was  Board  of  ComVs  for  Buras 
Levee  Dist  v.  Mt.  Forest  Fur 
Farms  of  America,  178  La.  696, 
152  So.  497.  But,  however,  sec 
Board  of  Com'rs  for  Buras  Levee 
Dist.  V.  Cockrell,  C.C.A.La.,  91 
F.2d  412,  certiorari  denied  Cock- 
rell V.  Board  of  ComVs  of  Buras 
Levee  Dist.,  58  S.Ct.  142,  302  U. 
S.  740,  82  L.Ed.  572. 

See  note  30,  supra. 
Pa.— Paffi  v.  Rybinsky,  Pa.Com. 
Pl,  41  Lack.  Jur.  109,  holding, 
that  the  court  would  not  collater- 
ally pass  on  the  validity  of  a  sale 
made  by  the  direction  of  the 
Orphan's  Court,  but  this  decision 
is  unsound. 

See  section  526,  infra. 

34.  U.S.— Magee-Hale  Park-O-Meter 
Co.  V.  Vehicular  Parking  Limit- 
ed, 180  F.2d  897. 

Va.— Winborn  v.  Doyle,  190  Va. 
867,  59  S.E.2d  90. 

35.  U.S.— See  however.  Chase  Nat. 
Bank  of  City  of  New  York  v. 
Citizens  Gas  Co.  of  Indianapolis, 
CC.A.Ind.,  113  F.2d  217,  certio- 
rari granted  61  S.Ct.  7Z,  311  U.S. 
636,  85  L.Ed.  405,  and  61  S.Ct. 
74,  three  cases,  311  U.S.  636,  85 
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In  an  action  for  a  declaratory  judgment  regarding  the  mutuality 
of  a  contract  where  the  defendant  did  not  ask  in  his  answer  for  a 
repayment  of  sums  expended  or  allowances  for  the  value  of  serv- 
ices rendered,  and  expenditures  were  shown  by  evidence  only  in- 
cidentally in  proving  the  performance  in  order  to  show  mutuality, 
a  denial  of  recovery  on  account  of  such  expenditures  was  not  error, 
and  a  right  of  recovery  of  such  expenditures  could  not  be  presented 
in  another  action.'* 

So  where  a  pleading  by  the  plaintiff  under  the  Declaratory 
Judgment  Statute  prays  for  a  determination  as  to  the  proper  in- 
terpretation of  a  lease,  and  the  defendants,  by  their  answers,  sub- 
mitted themselves  to  the  judgment  of  the  court,  as  to  the  true 
construction  thereof,  a  determination  by  the  court  under  these 
circumstances,  of  the  law  governing  the  facts,  and  proper  inter- 
pretation to  be  given  to  the  instrument  will  make  the  judgment 
res  ad  judicata  for  all  future  purposes  between  the  contestants  or 
their  successors  in  interest.'^ 

An  indispensable  element,  however,  in  sustaining  an  adjudica- 
tion as  res  adjudicata  is  that  there  must  be  parties  on  whom  such 
declaration  may  operate  with  complete  efficacy.'*  So  where  ab- 
sentee tenants  in  common  are  represented  by  a  guardian  ad  litem 
as  provided  for  in  the  statute,  this  makes  such  tenants  parties  to 


L.Ed.  405.  Reversed  for  want  of 
federal  jurisdiction,  62  S.Ct.  15, 
314  U.S.  63,  85  L.Ed.  47,  rehearing 
denied  62  S.Ct.  355,  356,  three 
cases,  314  U.S.  714,  86  L.Ed.  569. 
N.Y. — Trustees  of  Columbia  Uni- 
versity in  City  of  New  York  v. 
Kalvin,  226  App.Div.  775,  235  N. 
Y.S.  4.  affirming  133  Misc.  270,  231 
N.Y.S.  622.  The  lease  referred  to 
as  having  been  construed  there- 
tofore was  in  the  case  of  Trustees 
of  Columbia  University  in  City 
of  New  York  v.  Kalvin,  250  N.Y. 
469,  166  N.E.  169,  63  A.L.R.  1151. 
See  also,  note  27,  infra,  this 
section. 
36.  U.S.— Big   Cola  Corp.   v.   World 


Bottling  Co.,  C.CA.Tcnn.,  134  F. 
2d  718. 

37.  Ky.— E.  F.  Prichard  v.  Heidel- 
berg Brewing  Co.,  307  Ky.  833, 
212  S.W.2d  293,  see  also,  304  Ky. 
109,  200  S.W.2d  128,  involving 
a  question  as  to  the  existence  or 
non-existence  of  a  brewer's  for- 
mula. 

Pa.— Girard  Trust  Co.  v.  Trem- 
blay  Motor  Co.,  291  Pa.  507,  140 
A.  506. 

38.  N.Y.— Fontana  v.  Cocurra,  54  N. 
Y.S.2d  621. 

Ore. — Ward  v.  Klamath  County, 
108  Ore.  574,  218  P.  927.  Res  ad- 
judicata as  to  classes. 

See  note  18,  supra,  this  section. 
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the  action  to  such  an  extent  that  the  adjudication  therein  concludes 
them.»» 

A  judgment  limiting  a  life  tenant's  interest  in  land  to  support 
out  of  proceeds  thereof  and  declaring  that  tenant's  children  are 
the  owners  thereof  and  entitled  to  possession,  in  an  action  by  the 
children  against  such  tenant,  is  conclusive  in  a  subsequent  action 
by  the  children's  successor  in  interest  on  the  question  of  whether 
or  not  the  land  is  charged  with  the  support  of  the  life  tenant  and 
such  question  having  been  adjudicated  cannot  be  made  the  sub- 
ject of  an  actual  controversy  within  the  meaning  of  the  declara- 
tory statute.*® 

So  where  it  appears  that  a  state  court  has  theretofore  construed 
a  state  statute  in  connection  with  an  identical  automobile  liability 
policy  of  insurance  that  is  involved  in  a  declaratory  action  in  the 
federal  court,  the  latter  court  will  follow  the  state  court  decision.*^ 


39.  Eng.— In  rc  Stroud  and  Mandell 
(1930)  2  D.L.R.  (Ont.)   135. 

40.  Ky.— Shearer  v.  Backer,  207  Ky. 
455.  269  S.W.  543. 

41.  U.S. — Lumbermen's  Mut.  Casual- 
ty Co.  V.  Mclver,  D.C.Cal.,  27  F. 
Supp,  702.  In  the  cited  case  the 
learned  federal  judge  actually  ren- 
dered this  decision  on  the  per- 
suasiveness of  the  state  court 
holding  rather  than  on  the  basis 
of  res  adjudicata.  saying  in  con- 
nection therewith:  'This  section 
(of  the  state  statute)  has  been 
construed  in  connection  with  ex- 
actly the  same  exclusionary  clause 
in  an  insurance  policy  by  the  Dis- 
trict Court  of  Appeal  for  the 
State  of  California  in  Brown  v. 
Travelers  Ins.  Co.,  31  Cal.App.2d 
122,  87  P.2d  Zn\  hearing  in 
Supreme  Court  denied.  The  ar- 
gument of  counsel  here  was  con- 
sidered there  and  rejected.  The 
reasoning  of  the  state  court  and 
the  decision  finally  reached  is 
most  persuasive,  and  this  court 
will  follow  it.  Erie  R.  Co.  v. 
Tompkins,  58  S.Ct.  50,  302  U.S. 
671,  82  L.Ed.  518." 


Travelers  Ins.  Co.  v.  Wechslcr, 
D.C.Fla.,  34  F.Supp.  717,  holding 
that  where  the  rights  and  issues 
have  theretofore  been  adjudicated 
in  a  state  court  action,  the  fed- 
eral court  will  not  take  jurisdic- 
tion. 

See  also,  Travelers  Ins.  Co.  v. 
Wechsler,  D.C.Fla.,  34  F.Supp. 
721. 

Hartford  Ace.  &  Indem.  Co.  v. 
Jasper,  C.C.A.Ore.,  144  F.2d  266, 
holding  that  a  judgment  in  a 
wrongful  death  action  by  the  ad- 
ministrator of  the  deceased  killed 
in  a  collision  with  a  truck  driven 
by  an  employee  of  the  truck  own- 
er against  the  employee  and  the 
owner  was  not  res  judicata,  as  to 
an  action  by  the  owner's  insur- 
ance company  against  the  admin- 
istrator for  a  declaratory  judg- 
ment to  determine  whether  the 
truck  was  driven  by  an  employee 
with  permission  of  the  owner  so 
as  to  make  the  insurance  company 
liable  for  the  death  under  omni- 
bus clause. 
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Where  the  matter  has  already  been  adjudicated,  and  the  judg- 
ment is  in  full  force  and  effect,  there  is  no  necessity  of  making  a 
declaration  with  respect  to  the  same  matters  adjudicated  therein.-** 

An  insurance  company  is  not  entitled  to  re-litigate  the  question 
of  its  liability  for  disability  payments,  where  such  liability  has' 
been  established  in  a  prior  proceeding  in  another  court.*' 

Where  a  state  court,  having  jurisdiction  in  a  suit  between  the 
same  parties  over  the  same  subject  matter,  has  defined  and  de- 
clared the  rights  of  the  parties,  the  federal  district  court  acting  as 
a  court  of  admirability  or  otherwise,  is  without  power  to  re-de- 
clare, review,  or  set  aside  such  judgment  or  decree  of  the  state 
court,  whether  it  be  interlocutory  or  final,  because  it  is  not  a  court 
of  review  for  either  state  or  federal  cases.** 

It  is  well  settled  that  where  two  actions  involving  the  same 
cause  of  action  are  pending  one  in  a  state  and  the  other  in  a  fed- 
eral court  and  are  within  the  concurrent  jurisdiction  of  each,  both 
actions  in  so  far  as  they  seek  relief  in  personam  may  proceed  at 
the  same  time,  and  when  one  action  has  gone  to  final  judgment, 
that  judgment  may  be  set  up  as  a  bar  in  the  other  action  under 
the  doctrine  of  res  adjudicata.*' 

It  hardly  need  be  said  that  it  is  immaterial  whether  the  former 
adjudication  set  up  in  a  federal  court  action  took  place  in  a  state 
court  or  in  another  federal  court,  or  vice  versa. 

It  must  not  be  supposed  that  the  rule  with  respect  to  res  adjudi- 
cata  has  such  an  extensive  operation  and  complete  effect  as  will 

A  matter  cannot  be  res  judicata  spect  to  women's  nylon  hosiery, 

unless  there  be  certainty  of  the  43.  S.C. — Prudential      Ins.     Co.     of 
thing  sued  for,  of  the  cause  of  ac-  America  v.  Cannon,  211  S.C.  134, 

tion,  of  the  persons  and  parties,  44  S.E.2d  25. 

the   quality    of   persons   for   and  44.  U.S. — McLain   v.    Lance,    CCA. 
against  whom  the  claim  is  made,  Tex.,   146  F.2d  341,  see  also,  65 

and  the  judgment  in  the  former  S.Ct.  1183,  325  U.S.  855,  89  L.Ed, 

action  be  so  in  point  as  to  control  1976. 

the  issue  in  the  pending  case.  45.  U.S. — Guardian     Life     Insurance 
42.  U.S. — Edison     Bros.     Stores     v.  Company  of  America    v.  Kortz, 

Clark,  C.C.A.N.Y.,  164  F.2d  886,  151    F.2d    582,    C.CA.Colo.,    see 

involving    the   validity    of   maxi-  also.  144  F.2d  676. 

■lum   price   regulations   with   re- 
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prevent  the  construction  of  a  decree  rendered  in  the  same  or  an- 
other court.** 

A  construction  placed  upon  a  statute  in  a  declaratory  judgment 
action  is  binding  where  the  question  is  raised  and  in  another  ac- 
tion between  the  same  parties.*^ 

A  statute  authorizing  the  attorney  general  to  bring  a  suit  to  con- 
strue statutes  relating  to  the  power  of  state  officers  over  lands  be- 
longing to  the  state  does  not  authorize  the  bringing  of  such  suit  to 
secure  a  declaration  as  to  the  validity  of  everglades  drainage  dis- 
trict taxes  upon  certain  state  lands,  where  every  question  sought 
to  be  raised  by  the  complaint  had  been  conclusively  settled  ad- 
versely to  the  state  by  prior  adjudications.** 

A  mere  judgment  of  dismissal  may  operate  fully  and  completely, 
as  res  adjudicata,  as  if  the  action  had  been  tried  and  formal  find- 
ings of  fact  and  conclusions  of  law  made  and  judgment  entered. 
Such  judgment  of  dismissal  is  conclusive  of  everything  necessarily 
determined  by  the  court  in  making  the  order.** 


46.  U.S.— Murrell  v.  Stock  Growers' 
Nat.  Bank  of  Cheyenne,  CCA. 
Wyo.,  74  F.2d  827. 

Board  of  Com'rs  for  Buras 
Levee  Dist.  v.  Cockrell,  CCA., 
91  F.2d  412,  reversing  Cockrell 
V.  Board  of  Com'rs  for  Buras 
Levee  Dist,  16  F.Supp.  273.  cer- 
tiorari denied  58  S.Ct.  152,  302 
U.S.  740,  82  L.Ed.  572. 

47.  Colo. — San  Luis  Power  &  Water 
Co.  V.  Trujillo,  93  Colo.  385.  26 
P.2d  537. 

Mich.— Kloka  v.  Brake,  318  Mich. 
87.  27  N.W.2d  507. 

48.  Fla.— State  v.  Everglades  Drain- 
age Dist.,  20  So.2d  397. 

49.  U.S.— McClain  v.  Lance,  CCA. 
Tex..  146  F.2d  341,  see  also.  65  S. 
Ct.  1183,  325  U.S.  855,  89  L.Ed. 
1976. 

Ala. — Employers  Insurance  Co.  of 
Alabama  v.  Brooks,  —  Ala.  — ,  33 
So.2d  3.  In  the  last  cited  case,  an 
insurance  company  brought  an 
action  seeking  a  declaration  that 


it  was  not  under  a  duty  to  defend 
an  action  brought  against  its  in- 
sured, and  the  court  found  that 
there  was  no  basis  for  the  decla- 
ratory action,  and  dismissed  the 
same,  it  was  held  that  such  judg- 
ment on  the  part  of  the  court  was 
a  misconception  of  the  exact  form 
of  the  decree  which  should  have 
been  rendered  on  a  finding  that 
there  had  been  no  breach  of  the 
clause  of  the  insurance  policy  by 
the  insured;  then  the  proper  form 
of  decree  should  be  a  declaratory 
judgment  that  the  insurance  com- 
pany was  not  thereby  relieved 
from  living  up  to  the  provisions 
of  the  policy  and  defending  ac- 
tions against  its  insured. 
CaL — McMickens  v.  McMickens, 
220  Cal.  731.  32  P.2d  597. 

However,  see  note  66.  infra,  this 
section. 

But  the  rule  more  in  conso- 
nance with  the  spirit  of  the  decla- 
ratory  action   is,   to   not   merely 
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However,  it  should  be  noted  that  it  takes  a  dismissal  on  the 
merits  to  operate  as  res  adjudicata,  and  a  judgment  of  dismissal 
for  lack  of  prosecution,  or  upon  any  other  ground,  not  going  to 
the  merits  of  the  controversy  is  not  a  bar  to  the  subsequent  ac- 
tion.'® 

The  plaintiff  filed  an  action  for  declaratory  judgment  and  al- 
leged that  the  creator  of  a  trust  did  not  intend  by  certain  letters 
written  by  him  and  referred  to  by  him  in  the  complaint,  to  transfer 
the  corpus  of  a  trust  fund  to  a  defendant  church,  but  that  only 
the  income  should  be  paid  to  the  church  during  the  trustor's  life, 
and  that  he  could  dispose  of  the  corpus  by  will,  and  that  the  letters 
clearly  indicate  such  intention  on  the  part  of  the  creator  of  the 
trust;  but  further  alleged  that  if  there  was  any  ambiguity  as  to 
the  duration  of  the  trust  and  the  rights  of  the  creator  of  the  trust 
to  dispose  of  the  corpus,  it  was  due  to  an  inadvertence  on  the  part 
of  the  trustor,  as  to  the  effect  of  a  legacy  left  to  him  by  his  aunt, 
and  his  belief  that  the  voluntary  trust  created  by  him  was  re- 
vocable during  his  life,  and  the  complaint  sought  an  adjudication 
as  to  the  rights  of  the  parties  and  if  necessary  a  reformation  of 
the  instruments  creating  the  trust,  and  on  a  motion  to  dismiss  the 
complaint  on  the  theory  there  was  an  existing  judgment  determ- 
ining the  rights  of  the  parties,  the  complaint  would  be  considered 
on  such  motion  as  one  for  a  declaratory  judgment,  because  if  the 
action  was  maintainable  and  the  plaintiff  should  be  successful  a 
reformation  would  be  unnecessary — if  unsuccessful  subsequent  ap- 
plication for  relief  would  be  barred  by  the  doctrine  of  res  adjudi- 
cata; it  further  appeared  that  there  had  been  prior  litigation  in 

dismiss  the  action  or  suit  but  to  S.W.2d    786,    tends    to    promote 

make  a  declaration  of  rights  of  that  stabilizing  effect  so  frequent- 

the    parties,    even     though   it    is  ly  highly  desirable  in  declaratory 

against      plaintiff's      contentions.  actions. 

Frazier  v.   City  of   Chattanooga,  See  section  492,  infra. 

1  S.W.2d  786,  156  Tenn.  346.  See  Mc—Kingston  v.  St.  Louis  Un- 

also,     Loomis     Fruit     Growers'  ion  Trust  Co.,  348  Mo.  448,  154 

Ass'n    V.     California     Fruit    Ex-  S.W.2d  39. 

change.    16    P.2d    1040,    128    Cal.  Dyas  v.  Dyas,  Mo.App.,  165  S. 

App.  265;  Holly  Sugar  Corpora-  W.2d  317,  transferred  from.  Sup., 

tion  V.  Fritzler,  42  Wyo.  446,  296  163  S.W.2d  557. 

P.  206.  50.  CaL— Lord  v.  Garland,  21  Cal.2d 

The  holding  in  Frazier  v.  City  840,  168  P.2d  5. 
of  Chattanooga,  156  Tenn.  346,  1 
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which  the  church  had  been  adjudicated  the  owner  of  the  trust 
fund.»« 

If  the  defendant  calls  in  question  by  a  demurrer  or  motion  to 
dismiss,  the  sufficiency  of  the  plaintiff's  pleading,  and  the  court 
rules  that  the  pleading  is  sufficient,  so  long  as  this  decision  stands 
unreversed,  the  defendant  is  precluded  from  calling  into  question 
the  sufficiency  of  the  plaintiff's  pleading  by  an  oral  motion  to  dis- 
miss or  otherwise,  but  on  the  other  hand,  where  the  court  merely 
holds  that  the  action  is  prematurely  brought,  then  that  is  not 
a  ruling  on  the  demurrer,  and  the  defendant  is  not  thereafter  pre- 
cluded from  assailing  the  plaintiff's  pleading  in  any  appropriate 
manner.'* 

Where  an  action  is  filed  for  a  declaratory  judgment  seeking  a 
declaration  of  non-infringement  of  a  patent  and  invalidity  of  such 
patent,  which  action  was  dismissed  under  limited  releases  at  the 
request  of  the  United  States  Navy,  so  that  both  parties  might  de- 
vote their  undivided  efforts  to  production  of  war  materials  and  ful- 
fillment of  war  contracts  with  the  department,  this  would  not  con- 
stitute res  adjudicata,  and  since  a  justiciable  controversy  existed, 
a  new  action  for  declaratory  relief  could  be  filed  and  maintained." 

A  petition  for  declaratory  relief  respecting  a  controversy  aris- 
ing out  of  an  alleged  conflict  between  the  terms  of  a  separation 
agreement  and  a  decree  obtained  in  a  divorce  action  is  properly  dis- 
missed where  it  appears  that  the  divorce  decree  has  been  changed, 
eliminating  the  conflict,  and  all  other  matters  between  the  parties 
had  been  determined  in  the  divorce  action  in  another  state."* 

An  action  for  a  declaratory  judgment  may  be  maintained  to  de- 
termine the  validity  of  a  foreign  divorce  decree  and  the  respective 
rights  of  the  divorced  party  and  second  spouse  of  the  party  obtaining 
such  divorce,  since  deceased." 

Determination  of  a  domestic  relations  court  that  an  Indiana  di- 
vorce did  not  extinguish  the  marriage  was  not  "res  judicata"  as 

51.  N.Y.— B  u  r  d  e  n     v.      Woodside      53.  U.S.— Crosely  Corp.  v.  Hazeltine 
Presbyterian   Church.   57   N.Y.S.  Corp.,  66  F.Supp.  893. 

2 J  155  54.  Ohio— Walker    v.     Walker.     132 

Ohio  St.  137,  5  N.E.2d  405. 

52.  Ga.— Gibbs  v.  Forrester,  204  Ga.      55.  N.Y.— Marcourt  v.  Marcourt.  N. 
545,  50  S.E.2d  318.  Y.Supp.,  49  N.Y.S.  264. 
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to  an  action  brought  in  the  supreme  court  of  the  state  of  New  York 
to  determine  the  marital  status,  it  being  the  rule  that  since  where 
a  determination  of  the  plaintiff's  marital  status  with  the  defendant 
despite  an  Indiana  divorce  would  serve  a  useful  purpose,  plaintiff 
was  entitled  to  declaratory  judgment  as  to  that  status."* 

In  an  action  for  a  declaration  of  plaintiff's  rights  and  duties 
under  a  separation  agreement  with  his  former  wife  for  support  of 
herself  and  their  minor  son,  a  municipal  court  judgment  awarding 
monthly  payments  to  the  wife  on  the  basis  of  such  agreement  in 
her  action  to  recover  the  difference  between  the  amount  thereof 
and  the  reduced  amount  fixed  by  a  decree  of  a  court  of  general 
jurisdiction  modifying  the  divorce  decree  incorporating  such  an 
agreement,  was  not  "res  judicata"  of  the  issue  as  to  plaintiff's 
rights  and  duties  after  the  child  reached  its  majority."^ 

Where  the  Supreme  Court  of  the  United  States  had  directed,  in 
an  action  of  which  it  had  jurisdiction,  a  referee  to  return  fees  paid 
to  him  by  litigants,  and  he  thereafter  went  into  the  state  court  and 
obtained  an  adjudication  by  way  of  a  declaration  of  rights  that  he 
did  not  owe  such  litigants  anything,  the  latter  had  no  effect  on  the 
adjudication  made  by  the  United  States  Supreme  Court,  since  such 
order  and  judgment  was  res  adjudicata."* 


56.  N.Y.— Lea  v.  Lea,  N.Y.Supp.,  180 
Misc.  719,  43  N.Y.S.2d.  545,  af- 
firmed 266  App.Div.  952,  44  N.Y. 
S.2d  341,  appeal  denied  266  App. 
Div.  963,  44  N.Y.S.2d  687. 

57.  CaL— Putnam  v.  Putnam,  51  Cal. 
App.2d  696,  125  P.2d  525. 

58.  U.S.— In  re  Gilbert,  48  S.Ct.  309, 
276  U.S.  294,  72  L.Ed.  580.  In 
the  course  of  the  opinion  in  the 
last-cited  case,  the  court  said, 
"If  in  the  opinion  of  the  gas  com- 
panies and  of  the  district  Judge, 
our  conclusion  in  the  case  was 
mistaken  and  unjust,  it  was  open 
both  to  the  respondent  Gilbert 
and  to  the  gas  companies  to  bring 
the  matter  again  before  this 
court  for  reconsideration,  instead 
of  allowing  our  decision  to  be 
defeated.  But  instead  of  coming 
to  the  tribunal  which  had  au- 
thoritatively  decided   the   matter 
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Gilbert  relied  on  the  tolerance 
and  favor  of  the  litigant  com- 
panies, in  whose  favor  on  the 
merits  of  the  case  he  had  decided 
the  issue,  not  to  move  for  com- 
pliance with  our  decision.  This 
was  the  front  of  his  wrong 
doing.  He  persisted  further  by  a 
futile  proceeding  in  a  New  York 
state  court  to  secure  a  declara- 
tory judgment  that  he  owed  noth- 
ing to  the  litigant  companies,  al- 
though such  an  obligation  to  pay 
them  was  the  necessary  effect  of 
our  decision  and  existing  facts 
known  to  him.  In  that  proceed- 
ing he  evidently  relied  again  on 
the  friendly  attitude  of  the  liti- 
gant companies  and  their  ac- 
quiescence though  against  their 
pecuniary  interest.  The  so-called 
declaratory  judgment  was  futile." 
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The  rule  with  respect  to  res  adjudicata  is  the  same  whether  the 
former  judgment  was  rendered  by  a  court  proceeding  according  to 
the  traditional  remedies  known  to  common  law,  or  those  recognized 
in  equity.,  or  where  the  tribunal  making  such  former  judgment  is 
specially  empowered  by  statutory  authority  so  to  do."* 

A  declaratory  action  will  not  lie  to  determine  a  fact  contrary  to 
a  finding  of  the  veteran's  administration,  since  such  finding  or 
order  of  the  veteran's  administration  is  one  made  by  a  specially 
empowered  statutory  -authority  to  make  such  pronouncement.*® 

However,  the  rule  with  respect  to  the  orders  and  judgments  of 
such  tribunals  having  the  effect  of  res  adjudicata  must  not  be  con- 
fused with  the  rule  of  law  equally  well  established,  that  where  an 
action  is  brought  merely  to  determine  the  proper  construction  of 
such  an  order  or  judgment  of  such  special  tribunal,  then  it  will  not 
avail  the  defendant  to  plead  former  adjudication,  since  the  effect 
of  the  action  is  one  for  interpretation  and  not  invalidation  of  the 
board's  or  tribunal's  order.*^ 

Where  the  same  issues  are  pending  in  two  separate  proceedings 
before  the  same  court,  one  of  which  is  declaratory  judgment  ac- 
tion, the  court  could  decide  the  issue  in  either  proceeding,  and  is 
under  no  compulsion  to  decide  such  issue  in  the  declaratory  pro- 
ceedings rather  than  in  a  traditional  action  at  law  or  suit  in  equity. 
And  having  once  determined  the  matter,  then  the  declaratory  pro- 
ceedings could  serve  no  further  purpose  and  would  be  subject  to 
dismissal.** 

An  interpretation  placed  upon  a  taxing  statute  by  a  state 
board   having  the  power  to  interpret   such   statute  does   not  op- 


59.  CaL — Louis  Eckert  Brewing  Co. 
V.  Unemployment  Reserves  Com- 
mission, 47  Cal.App.2d  844,  119 
P.2d  227. 

Mich.— Central  High  School  Ath- 
letic Ass'n.  V.  City  of  Grand 
Rapids,  274  Mich.  147,  264  N.W. 
322. 

N.Y.— Haan  v.  Haan,  133  Misc. 
197,  231  N.Y.S.  58. 

60.  U.S.— New  York  Technical  Inst, 
of  Maryland  v.  Limburg,  87  F. 
Supp.  308. 


61.  Cal.  —  Henderson  v.  Oroville- 
Wyandotte  Irr.  Dist,  207  Cal. 
215,  m  P.  487. 

Rutherford  v.  Oroville-Wyan- 
dotte  Irr.  Dist.,  207  Cal.  786,  277 
P.  489. 

62.  U.S.  —  Piedmont  Fire  Insurance 
Co.  V.  Aaron,  C.CA.Va.,  138  F.2d 
111, 

Va. — Andrews  v.  Universal 
Moulded  Products  Corp.,  189  Va. 
527,  53  S.E.2d  837. 
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erate  as  res  ad  judicata  so  far  as  interpretation  is  concerned,  and 
the  court  in  a  declaratory  action  may  place  its  own  construction 
thereon.*'  Under  a  special  statute  providing  for  the  validation  of 
bond  issues,  an  order  or  judgment  made  therein  is  so  far  res  ad- 
judicata  that  a  taxpayer  seeking  to  interpose  objections  to  such 
validation  must  do  so  before  the  order  of  validation  is  entered, 
otherwise  such  objection  comes  too  late.** 

Where  the  question  involved  is  as  to  the  existence  of  a  lien  and 
such  existence  is  declared  and  in  an  action  thereafter  to  enforce 
the  lien,  the  declaration  in  the  former  action  is  res  adjudicata  and 
the  existence  of  the  lien  cannot  be  questioned  in  the  subsequent 
action.*' 

The  practice  of  the  trial  court  in  exercising  its  discretionary 
power  to  grant  or  refuse  declaratory  relief  should  not  be  construed 
as  restricting  any  remedy,  provisional  or  otherwise,  provided  for 
by  law  for  the  benefit  of  any  party  to  the  action,  and  a  judgment 
of  dismissal  in  an  action  for  declaratory  relief  does  not  preclude 
any  party  from  obtaining  additional  relief  based  on  the  same  facts 
where  the  declaratory  action  is  not  heard  on  the  merits.** 

A  mere  statement  in  an  opinion  against  one  of  the  two  bene- 
ficiaries under  a  stock  trust  that  such  beneficiary  had  transferred 
the  stock  in  question  to  a  legal  holder  to  evade  stockholders*  liabil- 
ity cannot  be  raised  to  the  dignity  of  res  adjudicata,  as  to  whether 
the  transfer  were  in  fraud  of  creditors  of  beneficiaries  in  an  action 
wherein  such  issue  was  raised,  where  in  the  porior  action  the  pur- 
pose accompanying  the  transfer  was  not  in  issue,  and  even  if  it  had 
been,  the  evidence  introduced  for  such  purpose  was  incompetent.*^ 

A  declaratory  judgment  action  should  not  be  resorted  to  or  ap- 
plied in  cases  where  the  rights,  as  asserted  by  the  plaintiffs,  had 

63,  Mich.-~City  of  Wyandotte  v.  64.  Ga.— Farmer  v.  Town  of  Thorn- 
State  Board  of  Tax  Administra-  son.  133  Ga.  94,  65  S.E.  180. 
tion,  278  Mich.  47,  270  N.W.  211.  65.  Am.— Lisitzky  v.  Brady,  38  Ariz. 
In  the  last-cited  case,  the  court  337,  300  P.  177. 
said,  "While  defendant  board's  66.  CaL — Peoples  State  Bank  v.  Im- 
interpretation  of  the  act  is  en-  perial  Irr.  Dist.,  CalApp.,  93  P.2d 
titled  to  consideration,  that  in-  1015,  affirmed  15  Cal.2d  397,  101 
terpretation  is  not  binding  upon  P.2d  466. 

judicial     tribunals."      See     also.  However,   see   note   49.   supra. 

Boyer-Campbell  Co.  v.   Fry.  271  this  section. 

Mich.  282,  260  N.W.  165,  98  A.L.  67.  CaL— Wollenberg  v.  Tonningsen. 

R.  827.  8   Cal.App.2d   722,   48    P.2d   738. 
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been  settled  and  definitely  determined  by  courts  of  last  resort  in 
like  cases,  contrary  to  the  plaintiff's  claims.** 

An  opinion,  to  determine  whether  or  not  there  has  been  a  former 
adjudication,  must  be  construed  with  reference  to  the  facts  which 
are  found,  and  the  issues  presented,  and  it  is  not  an  authority  for 
any  proposition  not  considered  or  determined.** 

Where  res  adjudicata  is  pleaded,  but  the  court  is  of  the  opinion 
that  the  matter  should  be  determined  in  accordance  with  the 
former  judgment,  then  it  is  not  error  for  the  court  to  adjudge  ac- 
cordingly, despite  the  fact  that  there  exists  a  former  judgment 
determinative  of  the  question.^® 

A  judgment  in  a  patent  infringement  suit  against  sellers  of  an 
alleged  infringed  product  as  to  the  validity  or  invalidity  of  the 
patents  involved,  after  the  intervention  by  a  manufacturer  of  such 
products,  is  binding  on  all  of  the  parties.''^  In  an  action  to  quiet 
title  as  against  certain  written  restrictions  and  conditions  subse- 
quent in  which  the  plaintiff  sought  declaratory  relief  defining  the 
rights  and  interests  of  all  of  the  parties  to  said  action,  and  in  and 
to  the  properties  within  the  tract  of  land  involved  therein,  the  trial 
court  had  full  power  to  render  whatever  judgment  that  could  law- 


"But  it  is  argued  that  the  ques- 
tion is  foreclosed  by  a  statement 
in  the  opinion  of  the  Supreme 
Court  on  Leviston  v.  Tonningsen, 
212  Cal.  656,  659.  299  P.  724,  to 
the  effect  that  this  stock  had 
been  transferred  to  Bone  in  or- 
der to  evade  the  stockholder's  li- 
ability. Respondent  correctly 
points  out  that  the  purpose  of 
the  transfer  of  the  stock  was  not 
in  issue  in  the  former  case  and 
that  it  was  based  solely  on  Ton- 
ningsen*s  testimony  to  the  effect 
that  Bone  had  told  him  that  such 
was  Patton's  purpose.  If  the  pur- 
pose of  the  transfer  had  been  in 
issue  in  the  former  case  it  could 
not  have  been  determined  upon 
such    testimony.      On    the    other 


hand,  the  vital  issue  in  the  for- 
mer case  was  the  ownership  of 
these  particular  shares  of  stock 
and  upon  that  issue  the  court 
found  that  Patton  and  Tonning- 
sen  were  the  owners." 

68.  Mo. — Koenig  v.  Koenig,  Mo.App., 
191  S.W.2d  269. 

69.  Mais.— Lowell  v.  City  of  Boston, 
322  Mass.  709,  79  N.E.2d  713. 

70.  N.C.— Z.  Smith  Reynolds  Foun- 
dation V.  Trustees  of  Wake  For- 
rest College,  227  N.C.  500,  42  S. 
E.2d  910. 

In  the  last  cited  case  the  court 
said,  "Undoubtedly  the  prior  ad- 
judication settled  the  matters 
then  before  the  court,  but  as  the 
same  conclusion  is  reached  here- 
in, it  can  do  no  harm  to  declare 
it  again." 
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fully  be  deemed  proper,  binding  upon  all  defendants  who  had  been 
served,  and  defining  and  determining  their  respective  rights  in 
such  land  as  was  fairly  within  the  issue  tendered  by  the  com- 
plaint.^* 

A  declaratory  judgment  interpreting  a  lease  of  ten  forty  acre 
tracts  of  land  which  adjudged  that  any  one  of  such  tracts  not  de- 
veloped would  revert  to  the  lessor  on  a  certain  date  stipulated  in 
the  lease,  does  not  operate  as  res  adjudicata  so  as  to  prevent  the 
quieting  of  the  title  to  one  of  such  tracts  by  the  lessees  where  a 
writ  of  assistance  was  denied  in  the  former  action  on  the  ground 
that  the  question  as  to  whether  or  not  the  lessees  were  complying 
with  the  terms  of  the  lease  so  presented  to  the  court  in  that  ac- 
tion7» 

Where  tenants  sought  an  interpretation  and  a  declaratory  de- 
cree in  an  action  against  their  landlord,  they  were  denied  relief 
because  their  rights  in  and  to  the  premises  had  theretofore  been 
determined  in  an  unlawful  detainer  action ;  since  their  tenancy  had 
been  put  at  an  end  in  the  unlawful  detainer  proceedings,  then  it 
was  too  late  for  them  to  resort  to  declaratory  relief,  as  the  former 
adjudication  is  binding  and  conclusive  on  themJ^ 

However,  it  has  been  held  by  one  of  the  lower  courts  of  the  State 
of  New  York,  that  in  an  action  by  a  tenant  against  a  landlord  where 
the  contention  was  interposed  that  the  tenant  was  barred  from 
prosecuting  the  declaratory  action  because  of  a  failure  on  his  part 
to  timely  file  an  appeal  from  the  final  order  of  a  justice  of  peace; 
it  was  held  that  since  the  rent  regulations  were  not  in  issue  in  the 
dispossessory  proceeding  and  consequently  could  not  have  been  re- 
viewed by  an  appeal  the  declaratory  action  could  be  maintained.^' 

Where  it  was  made  to  appear  that  the  plaintiflFs  were  entitled, 
as  a  prima-facie  right  to  constructive  possession  as  landlord  of  the 
premises  in  question,  the  defendants  could  not  succeed  on  the  de- 

71.  U.S.— -Automotive    Equipment  v.  Root  v.  York  Corp.,  D.  C.  Del., 
Trico  Products  Corporation,  D.C.             56  F.Supp.  288. 

N.Y.,  11  F.Supp.  292.  74.  Fla.— Kennedy    v.    DeLong,    157 

72.  CaL— Strong  v.  Shatto,  201   Cal.  Fla.  15,  24  So.2d  703. 

555,  258  P.  71.  75.  N.Y.— D'Ollone     v.     Hesselman, 

73.  U.S.— Hyde  v.     Blaxter,    CCA.  72  N.Y.S.2d  688. 
Kan.,  299  F.  167. 
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fense  of  res  adjudicata,  for  the  reasons  that  the  issues  in  the  de- 
claratory action  were  materially  different  from  those  decided  in 
summary  proceedings,  previously  instituted  by  the  plaintiffs  to 
regain  actual  possession  of  the  premises  for  their  own  immediate 
and  personal  use,  which  right  was  asserted  under  the  rent  control 
laws ;  the  difference  between  the  two  actions :  one  was  brought  to 
regain  possession  for  personal  use,  and  the  declaratory  action  was 
brought  for  the  purpose  of  establishing  a  prima-facie  right  of  the 
plaintiffs  to  constructive  possession  as  landlord  of  the  entire  prem- 
ises.^* 

Where  the  determination  that  certain  judgments  were  fraudu- 
lent and  void  had  been  affirmed  by  the  state  Supreme  Court  on 
appeal,  a  declaratory  judgment  proceeding  thereafter  to  determine 
the  validity  of  such  judgments  will  not  lie,  since  the  former  de- 
termination was  res  adjudicata.^^ 

Where  a  trial  court's  decree  in  proceedings  under  the  Declara- 
tory Judgment  Act  seeking  to  determine  the  vailidity  of  a  proposed 
issue  of  county  warrants  was  affirmed  by  the  Supreme  Court,  the 
decree  of  the  lower  court  was  merged  into  the  judgment  of  the 
Supreme  Court,  which  affirmed  the  rights  and  powers  of  the  coun- 
ty as  declared  in  the  lower  court  decree.^* 

The  fact  that  a  judgment  is  one  entered  nunc  pro  tunc,  does 
not  in  any  way  militate  against  it  being  res  adjudicata,  and  so 
a  decree  of  divorce  regularly  entered  nunc  pro  tunc  is  binding 
on  all  parties,  except  certain  third  persons,  who  have  acquired 
property  rights  without  notice  of  the  rendition  of  the  decision  of 
the  court,  which  rights  are  adversely  affected  by  the  decree  nunc 
pro  tunc  subsequently  entered  for  the  record.^* 

The  fact  that  the  first  two  requests  in  an  action  for  declaratory 
relief  by  the  holder  of  mortgage  certificates  secured  by  a  trust  deed 
on  a  public  utility  within  a  municipality  concerned  only  the  duty 
of  prevention  of  defaults  does  not  preclude  the  granting  of  relief 

76.  N.Y. — Belenky   v.    Colombo.   275  tered  herein  is  set  out  in  the  Su- 
App.Div.  99,  87  N.Y.S.2d  635.                    prcme  Court's  opinion  on  rchear- 

77.  Pa.— Shick  v.  Goodman,  333  Pa.  ing. 

369,  5  A.2d  363.  79.  Ohio — Snodgrass    v.    Snodgrrass. 

78.  Ala.— Dodson  v.  Beaird,  237  Ala.  85  Ohio  App.  285.  88  N.E.2d  616. 
587,  187  So.  862.  The  decree  en- 
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thereafter  merely  because  such  obligation  was  undisputed,  and 
where  other  justiciable  questions  were  presented  in  the  former 
actions.*® 

While  it  is  undoubtedly  true  that  the  consensus  of  judicial  opin- 
ion sustains  the  position  that  declaratory  judgments  in  the  main 
are  not  executory  in  character  or  coercive  in  operation,  still  there 
may  be  attributed  to  such  adjudications  a  species  of  self-execut- 
ing character  to  the  extent,  at  least,  of  being  binding,  final  and 
constituting  res  adjudicata.  In  other  words,  notwithstanding  the 
nonself-enforcing  feature  of  such  judgments,  no  proceeding  is 
necessary  to  establish  the  character  of  the  judgments  as  res  ad- 
judicata. The  existence  of  a  declaratory  judgment  is  sufficient  for 
that  purpose.*^ 

The  existence  of  a  former  adjudication  does  not  go  to  the  juris- 
diction of  the  court.  A  party  may  waive  his  right  to  assert  the 
conclusiveness  or  effectual  bar  of  a  judgment  under  the  doctrine 
of  res  adjudicata,  since  such  former  adjudication  is  a  matter  of 
defense,  not  ipso  facto  a  bar  in  a  subsequent  action,  and  must,  as 
a  general  rule  be  pleaded  and  proved  by  the  party  relying  thereon. 
So  where  a  party  defendant  joins  in  an  answer  of  a  codefendant 
and  requests  a  redetermination  of  matters  already  settled  by  de- 
cree and  former  adjudication,  and  fails  to  plead  such  former  decree 
or  adjudication  as  a  bar,  or  tries  the  question  by  a  motion  or  de- 
murrer where  the  same  is  apparent  on  the  face  of  the  record,  or 
otherwise,  to  assert,  or  lay  claim  that  such  action  is  barred  by 
former  adjudication,  waives  the  same,  and  the  court  may  proceed 
to  a  readjudication  of  the  issues  involved  in  the  former  judgment.** 

80.  Wis. — Morris   v.    Ellis,  221    Wis.  issued  at  the  instance  of  a  party 
307,  266  N.W.  921.  only   where    such    determination 

81.  Cal. — Louis  Eckert  Brewing  Co.  does  not  suffice.  The  court  itself 
V.  Unemployment  Reserves  Com-  does  not,  of  its  own  motion,  en- 
mission,  47  Cal.App.2d  844,  119  force  its  judgment.  The  situa- 
P.2d  227.  tion  is  little  different  as  to  a  de- 
Mich. — Washington-Detroit  The-  claratory  judgment.  Like  an  or- 
ater  Co.  v.  Moore,  249  Mich.  673,  dinary  one,  it  is  self-enforcing  to 
229  N.W.  618,  wherein  the  court  the  extent  of  being  final  and  con- 
said,  *'In  many  cases  of  ordinary  stituting  res  adjudicata." 
actions  the  mere  determination  82.  U.S. — Murrell  v.  Stock  Growers' 
of  rights  by  judgment  or  decree  Nat.  Bank  of  Cheyenne,  C.  C.  A. 
ends  the  controversy.    An  cxecu-  Wyo.,  74  F.2d  827. 

tion  or  order  of  enforcement  is 
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Consequential  or  incidental  relief  may  be  obtained  in  an  action 
in  which  a  declaratory  judgment  is  sought,  but  the  failure  to  seek 
such  relief  in  such  an  action  or  suit,  does  not  constitute  a  bar  to 
subsequent  proceedings  to  enforce  the  rights  determined  by  the 
judgment,  whether  such  other  proceeding  is  by  petition  filed  in  that 
cause  or  in  a  separate  independent  action,  and  where  there  is  no 
evidence  introduced  on  an  issue  and  it  is  not  determined,  as  for  ex- 
ample, the  reasonable  rental  value  of  property  in  question,  this 
would  not  amount  to  res  adjudicata  as  to  such  reasonable  rental 
value.*' 

While  it  unquestionably  is  a  fundamental  rule  of  law  that  only 
parties  and  their  privies  are  bound  by  an  adjudication,**  still  there 
may  be  parties  who  are  concluded  by  the  judgment  but  do  not 
appear  a^  such  on  the  face  of  the  record,  as  where  a  liability  in- 
surance company  takes  charge  of,  and  has  exclusive  control  of 
litigation,  the  judgment  rendered  is  binding  on  it  though  at  all 
times  it  appears  through  its  insured.*'  And  this  rule  would  no 
doubt  be  applicable  to  declaratory  actions.  But  it  seems  clear 
enough  that  an  amicus  curiae  is  not  such  a  party  to  an  action  as 
to  be  concluded  by  a  judgment  made  therein.** 

§  460.    Matters  Occurring  Subsequent  to  Fcnrmer  Adjudication — 
Not  Subject  to  Defense  of  Res  Adjudicata 

Where  the  matter,  which  gave  rise  to  the  plaintiff's  cause  of 
action  sought  to  be  declared,  arose  after  the  termination  of  a  form- 
er suit  in  which  a  judgment  was  rendered  and  which  judgment,  it 
was  sought,  to  interpose  as  res  adjudicata,  the  defense  of  former 
judgment  under  these  circumstances  can  not  prevail.*^ 

83.  Va.— Winborn  v.  Doyle.  190  Va.  citing  Hart  Steel  Co.  v.  Railroad 
867,  59  S.E.2d  90.  Supply  Co.,  37  S.  Ct.  506,  244  U. 

84.  34  CJ.  973,  §  1391  et  seq.  S.  294,  61  L.Ed.  1148. 

85.  U.S.— Western  Elec.  Co.  v.  Ham-  86.  3  CJ.S.,  page  1048,  §  3,  subd.  c. 
mond,  CCA. Mass.,  135  F.2d  283.  See  also,  dissenting  opinion  Blox- 

Anderson,  An  Automobile  Ac-  ton  v.   State   Highway   Commis- 

cident  Suit.  p.  21.  §  24.  sion,  225  Ky.  324,  8  S.W.2d  392, 

Where  two  corporations  are  the  at  page  396. 
same,   a   judgment   in   an   action      87.  Pla. — Fleming  v.  State  Road  Dc- 

where  one  is  a  party  is  binding  partment.    157    Fla.    164,    25    So. 

on  the  other,  under  the  rule  that  2d  376. 

the  corporate  entities  will  be  dis-  S.C. — Prudential    Insurance    Co. 

regarded.   Anderson,   Limitations  of  America  v.  Cannon,  211  S.  C 

of  the   Corporate   Entity.   §   396,  134,  44  S.E.2d  25. 
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However,  it  must  not  be  supposed  that  this  rule  will  permit  a 
litigant  to  maintain  successive  actions  for  declaratory  judgment  in 
order  to  give  him  an  opportunity  to  raise  some  additional  point 
which  he  failed  to  present  in  the  former  action,  and  which  was 
subject  to  be  presented  therein.** 

§  46L    Declaration  of  Rights  as  Res  Ad  judicata  to  Coercive  Re- 
lief Based  Thereon 

Consequential  or  incidental  relief  may  be  obtained  in  an  action 
in  which  a  declaratory  judgment  is  sought,  but  the  failure  to  seek 
such  relief  in  such  action  or  suit  does  not  constitute  a  bar  to  other 
proceedings  to  enforce  the  rights  determined  by  the  judgment, 
whether  such  other  proceeding  is  by  petition  filed  in  the  declara- 
tory action  or  in  a  separate  and  independent  suit  or  action  subse- 
quently filed,  but  predicated,  however,  upon  the  declaration  of 
rights  contained  in  the  declaratory  judgment.** 

It  would  seem  that  such  declaration  of  rights  would  be  res  ad- 
judicata  that  plaintiff  was  entitled  to  assert  the  rights  declared. 

§  462.    Effect  of  a  Trial  Court's  Ruling 

The  rule  applicable  to  declaratory  actions  with  respect  to  the 
trial  court's  ruling  are  the  same  as  those  that  govern  ordinary 
actions  and  suits.  There  are  numerous  questions  upon  which  the 
decision  of  the  trial  court  is  final,  and  for  all  practical  pi|rposes  is 
so  regarded.*® 

In  reviewing  a  federal  district  court's  declaration  with  regard  to 
the  working  time  within  the  Fair  Labor  Standards  Act,  the  re- 
viewing court  was  bound  by  the  federal  rule  providing  that  the 
fact  findings  should  not  be  set  aside  unless  clearly  erroneous.*^ 

88.  N.Y. — Terraqua  Corp.  v.  Emi-  CaL — Louis  Eckert  Brewing  Co. 
grant  Industrial  Savings  Bank,  v.  Unemployment  Reserves  Com- 
273  App.Div.  254,  76  N.Y.S.2(1  610,  mission,  Cal.App.,  47  Cal.App.2d 
75  N.Y.S.2d  453,  11  N.Y.S.2d  689,  844,  119  P.2d  227.  A  declaratory 
78  N.Y.S.2d  378,  297  N.Y.  961,  80  judgment  is  an  adjudication,  not 
N.E.2d  459.  an  abstraction. 

89.  Va,— Winborn  v.  Doyle,  190  Va.  But  see,  5  CJ.S.,  p.  472,  §  1583 
867,  59  S.E.2d  90.  et  seq. 

90.  U.S.— Monogram  Mfg.  Co.  v.  F.  91.  U.S.— Tennessee  Coal  Iron  &  R. 
&  H.  Mfg.  Co.,  C.C.A.Cal.,  144  F.  R.  Co.  v.  Muscoda  Local  No.  123, 
2d  412.  CCA.Ala.,  137  F.2d  176. 
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We  have  already  had  occasion  to  consider  to  some  extent  the 
matter  of  review  with  respect  to  the  exercise  of  discretion  by  the 
trial  court .•* 

Where  a  decision  of  the  court  is  based  upon  oral  testimony,  the 
court's  finding  on  a  question  of  fact  is  in  a  great  measure  conclus- 
ive on  both  parties,  but  such  is  not  the  case  where  the  evidence 
is  documentary  or  is  contained  in  depositions,  or  in  equity  cases.*' 

The  judgment  of  the  trial  court  will  be  affirmed,  if  after  a  search 
of  the  record  it  is  concluded  that  there  was  substantial  competent 
evidence  to  sustain  the  findings  of  fact,  upon  which  the  declara- 
tion of  rights  rests,  and  this  is  true  even  though  a  reviewing  court 
might  have  come  to  a  different  decision  had  such  court  originally 
heard  the  evidence.  It  is  not  permissible  for  a  reviewing  court  to 
substitute  its  judgment  for  that  of  the  trial  court  upon  a  question 
of  fact.** 

If  the  particular  declaratory  actions  falls  on  the  equity  side  of 
the  court  or  is  based  upon  depositions  of  witnesses  taken  out  of 
court,  or  is  sustained  only  by  documentary  evidence,  the  scope  of 
review  and  the  eflFect  of  the  trial  court's  rulings  are  vastly  different 
than  if  the  case  were  tried  before  the  court  upon  oral  evidence  ad- 
duced in  open  court.  Appellate  tribunals  are  disposed  to  attach 
great  importance  to  the  conclusion  of  the  trial  court  when  the 
court  or  judge  has  had  the  benefit  of  seeing  the  witnesses  and 
hearing  them  testify. 

In  an  action  to  determine  an  insurance  company's  liability  un- 
der on  omnibus  clause  in  an  automobile  liability  policy,  any  doubt 
as  to  the  meaning  to  be  given  to  a  written  statement  of  the  in- 
sured would  be  resolved  by  the  trial  court  who  saw  the  insured 
and  heard  him  testify,  and  this  would  seem  to  be  controlling  on  ap- 
peal. And  where  a  written  statement  was  introduced  in  connec- 
tion with  his  evidence  who  admitted  its  truth  it  will  be  treated  as 
affirmative  evidence  given  by  insured,  and  the  trial  court  is  not,  of 
course,   obliged   to  accept   the   interpretation   which   the   insured 

92.  See  section  390,  supra.  162  F.2d  304,  affirming  66  F.Supp. 

See  also,   section  476,   et   seq.,  652. 

infra.  Utah — London  Guarantee  &  Ac- 

93.  5  C.J.S.,  p.  549,  §  1642  et  seq.  cident   Co.  v.   Frazee,   112  Utah 

94.  U.S.— White  v.  E.  L.  Bruce  Co.,  91,  185  P.2d  284. 
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placed  thereon  in  answer  to  a  leading  question  by  the  insurance 
company's  counsel.*' 

The  trial  court's  ruling  that  the  plaintiffs  were  not  entitled  to 
recover  on  their  main  cause  of  action  for  a  breach  of  contract  in- 
volved, necessarily  precluded  a  recovery  on. a  count  for  declaratory 
relief.«« 

In  an  action  for  a  declaratory  judgment  as  to  the  invalidity  and 
infringement  of  a  patent  claim  wherein  the  holding  below  that 
the  patent  was  valid  but  not  infringed,  was  based  on  an  erroneous 
interpretation  of  the  patent,  and  the  questions  of  fact  as  to  the 
validity  were  complicated  and  depended  on  the  credibility  of  wit- 
nesses, the  reviewing  court  would  not  determine  the  question  of 
validity.*^ 

The  rule  with  respect  to  the  binding  effect  of  the  trial  court's 
findings  on  a  question  of  fact  applies  to  and  controls  patent  cases, 
and  it  is  a  recognized  rule  that  the  question  of  invention  is  one 
of  fact .•• 

Wl^ere  the  trial  court's  findings  in  a  patent  case  has  substantial 
support  in  the  evidence,  the  judgment  of  the  trial  court  will  not 
be  overturned  on  review.** 

§  463.    Conflict  of  Laws 

Regardless  of  what  the  state  courts  of  the  state  wherein  a  fed- 
eral court  is  sitting  might  decide,  if  a  factual  situation  such  as  is 
presented  to  the  federal  court  were  submitted  to  the  state  court, 
whether  or  not  declaratory  relief  can  be  granted  upon  the  com- 
plaint presented  to  a  federal  court,  is  a  matter  of  procedure  gov- 
erned by  federal,  and  not  by  state  declaratory  judgment  law.  If  fed- 
eral procedure  sanctions  the  maintenance  of  an  action  for  declaratory 

95.  N.H.— U.S.  Fidelity  &  Guaranty  Hazeltine  Corp  v.  General  Mo- 
Co.  V.  Dunn,  90  N.H.  236,  7  A.2d             tors  Corp,  131  F.2d  34. 

246.  Lincoln      Stores      v.      Nashua 

96.  CaL— Richards  v.  Pacific  South-  Manuf.  Co.,  157  F.2d  154. 

west    Discount    Corporation,    44  White  v.  E.  L.  Bruce  Co.,  su- 

Cal.App.2d  551,  112  P.2d  698.  pra. 

97.  U.S.— Doble   Engineering   Co.  v.  99.  U.S.— White  v.  E.  L.  Bruce  Co., 
Leeds  &  Northrup     Co.,   CCA.  supra. 

Mass.,  134  F.2d  78.  Chicago  Pneumatic  Tool  Co.  v. 

98.  U.S.— Cusano  v.  Kotler,  159  F.2d  Ziegler,  11  F.Supp.  171,  151  F.2d 
159.                                                              784. 
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relief,  as  for  example,  by  an  alleged  insurance  company  against  the 
alleged  insured,  and  injured  third  persons,  so  that  the  insurance 
company  can  obtain  in  one  action  an  immediate  binding  determi- 
nation of  the  controversy  over  its  rights  and  liabilities,  upon  which 
to  predicate  its  future  conduct,  it  has  been  held  that  it  is  the  duty 
of  the  federal  court  to  entertain  the  action.* 

This  applies  to  matters  of  adjective  law,  and  it  should  not  be 
overlooked  that  the  rights  of  litigants,  even  in  federal  courts  under 
the  declaratory  procedure  are  covered  by  state  substantive  law, 
where  the  federal  court's  jurisdiction  rests  upon  diversity  of  citi- 
zenship. The  federal  exercising  jurisdiction  dependent  upon  such 
diversity  of  citizenship  is  in  effect  only  another  court  of  the  state.* 

In  determining  the  constitutionality  of  the  Uniform  Declaratory 
Judgments  Act,  federal  decisions  cannot  be  considered  by  state 
courts  by  reason  of  the  limitation  placed  upon  United  States  courts 
by  the  Federal  Constitution.*  So  it  has  been  held  that  the  Circuit 
Courts  of  Appeal,  in  interpreting  the  Federal  Declaratory  Judg- 
ments Act,  are  not  bound  to  take  cognizance  of  the  decisions  of 
the  state  courts.*  It  has  been  held  also  that  a  remedial  ri^ht  to 
proceed  in  a  federal  court  cannot  be  enlarged  by  a  state  statute.^ 
However,  in  view  of  the  Tomkins  case,  the  cited  decision  is  of 
highly  doubtful  soundness  as  authority.* 


1.  U.S. — New  Amsterdam  Casualty 
Co.  V.  Berger,  59  F.Supp.  994. 

2.  U.S.— Angel  v.  BuIIington,  67  S. 
Ct.  657,  330  U.S.  183,  91  L.Ed. 
832. 

Central  Manufacturers  Mutual 
Ins.  Co.  V.  Jim  Dandy  Markets, 
n  F.Supp.  171. 

3.  Arix. — Morton  v.  Pacific  Const. 
Co.,  36  Ariz.  97,  283  P.  281.  See 
People  V.  Linda  Vista  Irr.  Dist., 
128  Cal.  477,  61  P.  86,  where  the 
Supreme  Court  of  California  re- 
fused to  follow  a  decision  of  the 
United  States  Supreme  Court  as 
to  the  construction  of  a  Califor- 
nia statute  in  Tregea  v.  Board  of 
Directors  of  Modesto  Irr.  Dist., 
Cal.,  17  S.Ct.  52,  164  U.  S.  179, 
41  L.Ed.  395. 


4.  U.S.— U.  S.  Fidelity  &  Guaranty 
Co.  V.  Koch,  C.C.A.Pa.,  102  F.2d. 
288,  wherein  the  court  said:  "As 
we  arc  interpreting  one  of  our 
own  statutes,  U.S.C.A.,  Title  28, 
sec.  400,  we  are  not  limited  by 
the  doctrine  of  Erie  R.  Co.  v. 
Tomkins  (N.Y.)  58  S.Ct.  817,  304 
U.S.  64,  82  L.Ed.  1188,  114  A.L.R. 
1487  (mandate  conformed  to 
Tompkins  v.  Erie  R.  Co.,  98  F.2d 
49.  certiorari  denied  59  S.Ct.  108, 
305  U.  S.  637,  83  L.Ed.  410.  re- 
hearing denied  59  S.Ct  229,  305 
U.S.  673,  83  L.Ed.  436),  and  are 
not  bound  to  cognizance  of  the 
Pennsylvania  decisions." 

Chase  National  Bank  of  City 
of  New  York  v.  Citizens  Gas  Co. 
of   Indianapolis,    C.C.A.Ind.,    113 
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In  a  declaratory  action  in  the  federal  court  by  an  insurance  com- 
pany to  determine  its  liability  under  a  Missouri  automobile  lia- 
bility policy,  where  the  pleadings  admitted  the  facts  demonstrat- 
ing that  the  federal  court  had  jurisdiction,  the  question  of  whether 
the  insured  had  the  burden  of  establishing  facts  which  would  dem- 
onstrate the  insurance  company's  liability  would  be  determined  by 
the  Missouri  law. 

And  in  such  a  case  where  the  Missouri  court  had  not  announced 
a  contrary  rule,  the  insured  had  the  burden  of  establishing  facts 
demonstrating  the  insurance  company's  liability7 

As  to  whether  or  not  a  justiciable  controversy  is  presented  in  a 
declaratory  action  in  the  federal  court  is  determined  by  federal  law 
or  federal  decisions.' 

It  is  undoubtedly  true  that  a  federal  district  court  should  give 
weight  to  the  decisions  of  the  circuit  court  of  another  federal  cir- 
cuit, but  such  weight  is  only  persuasive  and  is  not  conclusive.' 


F.2d  217,  certiorari  granted  61  S. 
Ct.  7Z,  311  U.S.  6^6,  85  L.Ed. 
405,  and  61  S.Ct.  74,  three  cases, 
311  U.S.  6Z6,  85  L.Ed.  405.  Re- 
versed for  want  of  federal  juris- 
diction, 62  S.Ct.  15,  314  U.S.  63, 
85  L.Ed.  47,  rehearing  denied  62 
S.Ct.  355,  356,  three  cases,  314 
U.S.  714,  86  L.Ed.  569. 

5.  U.S.— Pusey  &  Jones  Co.  v. 
Hanssen,  Del.,  43  S.Ct.  454.  261 
U.S.  491,  67  L.Ed.  76Z. 

See  also,  Ohio  Casualty  Ins. 
Co.  V.  Miller,  D.C.Mich.,  29  F. 
Supp.  993,  wherein  it  is  held  that 
a  declaratory  judgment  in  the 
federal  court  is  governed  by  the 
federal  statute  and  the  decisions 
of  the  federal  court  are  binding, 
but  see  Erie  R.  Co.  v.  Tomkins, 
N.Y.,  58  S.Ct.  817,  304  U.S.  64, 

82  L.Ed.  1188,  114  A.L.R.  1487, 
mandate  conformed  to  Tompkins 
V.  Erie  R.  Co.,  98  F.2d  49,  certio- 
rari denied  59  S.Ct.  108,  305  U.S. 
637,  83  L.Ed.  410,  rehearing  de- 
nied 59  S.Ct.  229,  305  U.S.  673, 

83  L.Ed.  436,  note  59. 

6.  U.S.— Erie  R.  Co.  v.  Tomkins,  N. 


Y.,  58  S.Ct.  817,  304  U.S.  64,  82 
L.Ed.  1188,  114  A.L.R.  1487,  man- 
date conformed  to  Tompkins  v. 
Erie  R.  Co.,  98  F.2d  49,  certiorari 
denied  59  S.Ct.  108,  305  U.S.  6^7, 
83  L.Ed.  410,  rehearing  denied  59 
S.Ct.  229,  305  U.S.  67Z,  83  L.Ed. 
436,  wherein  the  Supreme  Court 
overturned  the  time-honored  rule 
that  the  federal  courts  in  matters 
of  substantive  law  would  decide 
the  same  for  themselves  and  felt 
that  they  were  not  bound  by  the 
decisions  of  the  state  courts. 

7.  U.S.— State  Farm  Mut.  Auto. 
Ins.  Co.  V.  Smith,  D.C.Mo.,  48  F. 
Supp.   570. 

8.  U.S.— Aralac  Inc.  v.  Hat  Corp.  of 
America,  C.C.A.Del.,  166  F.2d  286, 
affirming  64  F.Supp.  696. 

Chicago  Pneumatic  Tool  Co. 
V.  Ziegler,  C.C.A.Pa.,  151  F.2d 
784,  reversing  51  F.Supp.  199. 

Dewey  Almy  Chemical  Co.  v. 
American  Annode  Inc.,  137  F.2d 
68. 

9.  U.S.— General  Electric  Co.  v.  Re- 
frigeration Patent  Corp.,  65  F. 
Supp.  75. 
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It  should  be  noted,  however,  that  in  cases  where  the  £ederal 
court's  jurisdiction  rests  upon  diversity  of  citizenship  and  the  in- 
volvement of  the  requisite  amount,  the  conflict  of  laws  rule  of  the 
state  will  be  applied  in  such  cases,'®  since  this  involves  a  question 
of  substantive  law." 

Where  a  railroad  company's  employee  was  injured  and  the  rail- 
road settled  with  the  injured  employee  and  took  a  release  from 
him,  and  thereafter  the  railroad  company  filed  a  declaratory  action 
in  a  state  court  seeking  to  establish  the  validity  of  the  release,  and 
prevent  the  defendant  from  maintaining  actions  against  it  in  other 
states  or  jurisdictions,  and  where  it  was  admittedly  true  that  the 
employee  was  within  the  protection  of  the  Federal  Employer's 
Liability  Act  in  any  action  that  he  might  be  entitled  to  maintain ; 
this  fact,  however,  does  not  prevent  the  state  court  from  taking 
jurisdiction  of  a  declaratory  action  to  determine  the  validity  and 
sufficiency  of  the  release.  The  mere  fact  that  the  employee's  rights 
arose  under  the  Federal  Employer's  Liability  Act  would  not  serve 
to  rob  the  state  court  of  its  jurisdiction  in  the  declaratory  action, 
under  the  circumstances  of  the  case.'* 

A  charitable  trust  is  tested  as  to  its  validity  by  the  law  and  pol- 
icy of  the  state  of  the  testator's  residence.'*  So,  too,  a  contract 
will  be  construed  according  to  the  law  of  the  place  where  entered 
into,  or  place  of  performance  in  declaratory  proceedings  as  well  as 
in  other  actions.'* 

Where  the  validity  of  a  contract  is  drawn  in  question  in  a  de- 
claratory action,  if  the  court  concludes  that  such  contract  is  valid 

10.  U.S. — Central  Manufacturers  Mu-  13.  U.S. — Chicago  Bank  of  Com- 
tual  Insurance  Co.  v.  Jim  Dandy  merce  v.  McPherson,  62  F.2d  393, 
Markets,  11  F.Supp.  171.  affirming  2   F.Supp.   UO.   certio^ 

Chicago  Pneumatic  Tool  Co.  v.  rari  denied  53  S.Ct.  596,  289   U. 

Ziegler,  supra.  g   ^^^^^  jy  L.Ed.  1484. 

11.  U.S.— Central  Manufacturers  Mu-  c^^  oie^   m  r- t  c    ..   oqi    &  n 
,     ,  X                  /-          T-      T-.     J                  ^^^  **s°»  *^  C.J.S.,  p.  881,  §  11. 
tual  Insurance  Co.  v.  Jim  Dandy  .-»,•«      ^,      ,      ,  ^        .       ^ 
Markets,  11  FSupp.  171.  ^^'  N.H.-Maryland  Casualty  Co.  v. 

Chicago  Pneumatic  Tool  Co.  v.  Martin,  88  N.H.  346,  189  A.  162. 

Ziegler,  supra.  See  also,   15   C.J.S.  890,   §    11, 

Klaxon  Co.  v.  Stentor  Electric  sub^-   d,   where   the   rule   is    dis- 

Manufacturing  Co.,  313  U.S.  487,  cussed  with  respect     to     parties 

61  S.Ct.  1020,  85  L.Ed.  1477.  contracting    with    regard    to    the 

12.  Ala. — Zayatz  v.  Southern  Ry.  Co.,  laws  of  a  particular  jurisdiction. 


248  Ala.  137,  26  So.2d  545. 
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under  the  law  of  the  forum,  then  it  will  not  concern  itself  with 
respect  to  the  lex  loci  contractu,  even  though  under  such  law  the 
contract  would  be  invalid." 

Under  the  federal  rules,  the  capacity  of  a  dissolved  New  York 
corporation  to  maintain  a  suit  for  a  declaratory  judgment  in  the 
federal  court  is  determinable  by  the  law  of  New  York. 

So  where  a  New  York  corporation,  prior  to  its  dissolution,  had 
agreed  to  indemnify  one  of  its  customers  against  damages  result- 
ing from  litigation  by  defendant  and  the  corporation  claimed  that 
the  defendant  had  threatened  to  bring  suit  against  the  corporation 
and  its  customers  predicated  upon  infringements  of  defendant's 
patents,  the  corporation  after  dissolution  was  entitled  to  maintain 
a  proceeding  for  a  judicial  determination  as  to  whether  it  had  in- 
fringed the  patents,  since  such  determination  was  a  prerequisite 
to  the  complete  liquidation  of  the  corporate  affairs.  And  the  cor- 
poration was  entitled  to  maintain  a  declaratory  action  to  deter- 
mine the  question  of  the  validity  and  infringement  of  the  above- 
mentioned  patents.'* 

In  an  action  for  a  declaration  regarding  the  plaintiff's  right  to 
terminate  a  contract,  where  no  proof  was  offered  either  as  to  the 
place  of  execution  or  performance  thereof,  the  trial  court  properly 
applied  the  law  of  the  forum.*^ 

Where  the  assured  did  not  discharge  the  burden  of  proving 
that  an  automobile  liability  policy  issued  to  the  assured  in  Michi- 
gan was  required  by  the  Michigan  Motor  Vehicle  Financial  Re- 
sponsibility Act,  the  act  was  not  applicable  in  an  action  to  con-' 
strue  the  rights  and  liabilities  under  the  policy  arising  out  of  an 
accident  in  Tennessee.*' 


15.  N.Y.— Lynch  v.  Bailey,  194  Misc. 
280.  86  N.Y.S.Zd  783. 

16.  U.S.— Display  Stage  Lighting 
Co.  V.  Century  Lighting  Co.,  D. 
CN.Y..  41  F.Supp.  937. 

17.  U.S. — American  Type  Founders 
Inc.  V.  Lanston  Monotype  Mach. 
Co.,  C.C.A.Pa.,  137  F.2d  728. 

18.  U.S. — Sutton  V.  Hawkeye  Cas. 
Co.,   C.CATenn.,    138   F.2d   781. 


It  is  not  clear  what  the  court 
meant  in  the  statement  quoted  in 
the  text,  but  it  would  seem  the 
conclusion  is  erroneous,  since  the 
federal  courts  judicially  notice 
the  laws  of  all  states  (McKelvey 
on  Evidence,  5th  Ed.,  p.  42),  and 
the  court  cites  for  its  position  a 
state  court  case  which  would  be 
wholly  inapplicable. 
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A  declaratory  judgment  action  will  lie  to  determine  the  law 
under  which  an  estate  of  a  decedent  should  be  administered,  and 
the  assets  paid  over  to  creditors  where  the  question  arises  in  an 
ancillary  administration  proceeding.** 

Where  administrators  sought  a  declaratory  judgment  as  to  how 
and  to  whom  the  personal  property  of  the  decedent  should  be  dis- 
tributed, where  they  were  in  doubt  as  to  what  law  governed  the 
distribution  of  the  personal  property,  then  it  is  proper  for  such 
administrators  to  exhibit  their  complaint  for  declaratory  relief 
seeking  a  determination  of  such  question,  and  having  properly 
filed  the  complaint,  they  would  be  entitled  to  be  paid  the  attorney's 
fees  out  of  the  general  fund  of  the  estate  before  distribution  was 
made.*® 

It  has  been  held  that  a  declaratory  judgment  will  not  be  granted 
in  a  trust  administration  where  foreign  law  was  controlling  with 
respect  to  the  trust,  where  it  was  sought  to  determine  the  rights 
of  certain  beneficiaries  under  the  trust  instrument  in  the  light  of 
such  foreign  law,  in  view  of  the  fact  that  such  an  application 
merely  sought  advice  with  regard  to  such  foreign  law.** 

However,  by  analogy  it  seems  that  the  Supreme  Court  of  Ala- 
bama reached  a  contrary  result  and  held  that  it  had  no  jurisdiction 
under  the  Declaratory  Judgment  Statute  to  determine  the  distribu- 
tion of  dividends  to  policyholders  in  a  foreign  insurance  corpora- 
tion, the  court  concluding  that  the  laws  of  the  domicle  governed 
the  distribution  of  the  dividends  to  such  policyholders.** 

19.  U.S. — Duehay    v.     Acacia     Mut.  the    decedent    denied    this  right 

Life   Ins.   Co.,   105   F.2d   768.   70  and    insisted     that    the    law     of 

App.D.C.   245;    124   A.L.R.    1268.  Virginia  would  control  where  no 

However,   in   the   cited  case   the  such   priority    of    payment    was 

declaratory  statute  was  not  men-  recognized.    The    court    in     the 

tioned.    The   question   arose   out  District  of  Columbia  denied  this 

of  a  situation  where  a  decedent,  contention    and    gave    the    credi- 

a   resident   of   Virginia,   died    in-  tors  within  the  District  priority, 

testate,     and     his     administrator  20   Tenn. — Caldwell  v.  Shelton,  Tenn. 

was  appointed  by  the  courts  of  App.,  221  S.W.2d  815. 

that  state,  but  there  were  assets  21.  Md. — Staley   v.    Safe   Deposit    & 

in  the  District  of  Columbia  and  Trust  Co.  of  Baltimore,  189  Md. 

certain   creditors   in   the    District  447,  56  A.2d  144. 

asserted    a    priority    over    other  22.  U.S. — See  also.    Pacific    Indem- 

creditors  as  to  such  assets.    The  nity  Co.  v.  McDonald,  C.C.A.Orc., 

administrator   of    the    estate    of  107  F.2d  446,  where  it  was  held 
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As  to  whether  or  not  a  party  has  been  adopted  so  as  to  inherit 
property  in  a  foreign  jurisdiction,  the  question  of  adoption  is  de- 
cided in  accordance  with  the  law  of  the  forum  where  the  alleged 
adoption  took  place,  and  not  in  conformity  with  the  laws  where 
the  property  in  question  is  located.** 

The  Supreme  Court  of  the  United  States  before  the  enactment 
of  the  Federal  Declaratory  Judgment  Statute,  28  U.S.C.A.  §  2201  et 
seq.,  held  that  a  suit  by  a  state  whose  public  institutions  had  been 
supplied  by  natural  gas  produced  in  another  state  would  lie  to  enjoin 
the  latter  state  from  enforcing  a  statute  requiring  the  producing 
companies  to  furnish  domestic  demands  to  the  extent  of  their  sup- 
ply, the  effect  of  which  was  to  interfere  with  the  furnishing  of  gas 
to  the  complaining  state's  institutions,  and  presented  a  justiciable 
controversy  between  states  within  the  provisions  of  the  Federal 
Constitution  conferring  original  jurisdiction  upon  the  Supreme 
Court  of  the  United  States.**  No  doubt,  in  view  of  the  existence 
of  Federal  Declaratory  Judgment  Statute,  28  U.S.C.A.  2201  et  seq., 
the  proper  remedy  in  such  case  would  be  an  action  for  a  declara- 
tion of  rights.  Where  an  insurance  policy  is  issued  covering  a 
motor  vehicle  to  be  used  in  a  state  the  laws  of  that  state  control 
as  to  the  meaning  of  such  policy;  for  example,  the  definition  of 
such  words  as  "trailer"  "semitrailer**,  which  were  defined  by 
statute.*' 


23. 


24. 


question  of  whether  false  state- 
ment of  insured  as  to  manner  in 
which  accident  occurred  ipso 
facto  breached  the  policy  there- 
by relieving  the  insurance  com- 
pany was  a  question  of  local  law 
of  the  state  where  the  policy  was 
issued. 

Ala.— Ellis  V.  Mutual  Life  Ins. 
Co.,  237  Ala.  492,  187  So.  434. 
Mo. — Menees  v.  Cowgill,  359  Mo. 
697,  223  S.W.2d  412,  338  U.S. 
949,  94  L.Ed.  585,  70  S.Ct.  488, 
214  S.W.2d  561. 

U.S. — Pennsylvania  v.  West  Vir- 
ginia, 43  S.Ct.  658,  262  U.S.  553, 
67  L.Ed.  1117,  32  A.L.R.  300.  But 
see  Com.  of  Massachusetts  v. 
State  of  Missouri,  60  S.Ct.  39,  308 
U.S.  1,  84  L.Ed.  3. 


25. 


The  courts  of  one  state  will  make 
a  declaration  of  the  laws  thereof 
for  the  benefit  of  another;  so,  too, 
the  English  courts  will  declare 
the  laws  of  England  for  use  in  ac- 
tions in  the  courts  of  America. 
Guaranty  Trust  Company  of  New 
York  V.  Hannay  &  Company 
(1915)  K.B.  536,  12  A.L.R.  1. 
Eng.— See  also,  Elliotson  v. 
Knowles  (1842)  11  L.J.Ch.  399, 
6  Jurist  549. 

Fed.  Civ.  Proc.  Rule— 57. 
U.S. — Maryland  Casualty  Co.  v. 
Aguayo,  D.C.Cal.,  29  F.Supp.  561. 
Foreign  laws  must  be  pleaded 
and  proved  in  a  declaratory  ac- 
tion generally.  See  Bean  v.  West- 
wood,  101  Colo.  288,  73  P.2d 
386.   But  this  would  not  be  the 
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§  463  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  7 

In  a  declaratory  action  in  the  federal  court,  the  federal  court 
should  follow  federal,  not  local  state  statutes  as  guides  to  the  exer- 
cise of  discretion.** 

Where  a  motion  to  dismiss  a  declaratory  judgment  suit  of  re- 
insurance company  to  determine  rights  under  a  re-insurance  agree- 
ment presented  a  question  whether  a  judgment  against  the  insured 
could  serve  as  a  basis  for  garnishment  under  Missouri  law  against 
the  re-insurance  company,  but  the  federal  district  court  and  cir- 
cuit court  of  appeals  did  not  pass  upon  such  question,  it  was  then 
the  function  of  the  Supreme  Court  of  the  United  States  to  pro- 
nounce independently  upon  Missouri  law,  in  view  of  the  limita- 
tion inherent  in  the  appellate  jurisdicton  of  the  Supreme  Court.*^ 

Where  the  claimants  filed  a  compensation  proceeding  in  Kansas, 
and  on  learning  that  they  would  be  entitled  to  larger  awards  under 
Missouri  law,  they  filed  a  proceeding  in  Missouri  and  sought  to 
dismiss  the  Kansas  proceeding,  which  dismissal  was  denied,  and  an 
award  was  made  in  Kansas,  the  questions  of  jurisdiction  of  the 
Missouri  compensation  commission  to  proceed  with  the  case,  the 
effect  of  the  Kansas  award  as  res  judicata,  and  the  relative  govern- 
mental interests  as  between  Kansas  and  Missouri  involved  in  the 
proceeding,  were  primarily  questions  for  the  Missouri  courts;  and 
whether  the  enforcement  of  the  Kansas  Workmen's  Compensation 
Act  in  Missouri,  in  preference  to  the  Missouri  Act,  runs  counter 
to  the  Missouri  domestic  policy,  is  exclusively  for  the  decision  of 
the  Missouri  courts.*^* 

Where  the  plaintiff  alleged  in  his  pleading  that  the  contract  was 
executed  in  New  Jersey  carrying  with  it  the  corollary  that  it  would 

rule  with  respect  to  declaratory  statute.  However,  the  case  was 
actions  in  the  federal  courts  not  decided  on  that  ground, 
since  they  take  judicial  notice  26.  U.S. — Indemnity  Insurance  Co. 
of  the  laws  of  all  states.  Steele  of  North  America  v.  Kellas,  80 
V.  Commercial  Milling  Co.,  C.C.  F.Supp.  497,  affirmed  173  F.2d  120. 
A.Mich.,  50  F.2d  1037,  84  A.L.R.  27.  U.S.— BriUhart  v.  Excess  Ins.  Co. 
278.  of  America,  Kan..  62  S.Ct.  1173, 
See  also.  Wilder  v.  Doe,  D.C.  316  U.S.  491,  86  L.Ed.  1620,  re- 
Pa..  30  F.Supp.  869,  affirmed  109  hearing  denied  63  S.Ct.  23,  317 
F.2d  1023,  wherein  it  appeared  U.S.  704,  87  L.Ed.  562. 
plaintiff  was  attempting  to  27a.  U.S. — Yellow  Cab  Transit  Co.  v. 
maintain  his  action  in  Illinois  to  Overcash,  C.C.A.Mo.,  133  F.2d 
avoid  the  effect  of  a  Pennsylvania  228. 
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be  controlled  by  New  Jersey  law,  which  was  denied  in  the  answer 
and  no  proof  was  offered  upon  the  subject,  and  the  court  was  sit- 
ting in  Pennsylvania,  then  the  presumption  would  be  indulged  that 
the  contract  was  executed  in  Pennsylvania,  and  the  law  of  the 
forum  would  be  applied  in  determining  the  construction  of  the 
contract,  and  the  rights  of  the  parties  thereunder.*^ 

§  464.    Presumption  as  to  the  Place  of  Execution  of  Contract; 
Local  Law  Applied 

In  an  action  for  declaratory  judgment  seeking  a  right  on  the  part 
of  plaintiff  to  terminate  a  contract,  the  court  will  presume  that  the 
contract  was  made,  executed,  and  delivered  within  the  state  in 
which  the  court  is  sitting,  and  the  law  of  the  forum  will  be  ap- 
plied in  construing  the  contract,  and  this,  in  spite  of  the  fact  that 
there  was  an  allegation  in  plaintiff's  pleading  that  the  contract 
was  executed  in  another  state,  which  was,  however,  denied  by  the 
defendant's  pleadings,  and  upon  which  issue  the  plaintiff  submitted 
no  evidence.*' 

§  465.     Interest  from  What  Date  on  Declaratory  Judgment 

Where  judgment  was  rendered  by  a  state  court  pronouncing  an 
insurance  company  liable  for  damages  arising  out  of  an  automobile 
accident  bore  7  per  cent,  and  thereafter  the  insurance  company 
filed  an  action  in  the  federal  court  for  a  declaration  of  rights  de- 
termining who  should  pay  the  state  court  judgment,  the  federal 
court's  judgment  declaring  the  insurance  company  liable  to  pay  the 
state  court's  judgment  should  provide  that  the  interest  accrued 
from  the  date  of  the  entry  of  the  state  court's  judgment,  and  not 
from  the  date  of  the  federal  court's  declaratory  judgment.'® 

§  466.    Local  Law  Applicable  to  Patent  Cases,  When 

Where  the  jurisdiction  of  an  action  for  declaratory  judgment 
with  respect  to  the  validity  and  infringement  of  patents  and  for 
an  accounting  of  damages  from  the  alleged  unfair  competition  de- 

2a  U.S.— American    Type    Founders  D.C.Pa.,  45  F.Supp.  531,  affirmed, 

V.    Lanston    Monotype    Machine  CCA..  137  F.2d  728. 

Co.,  45  F.Supp.  531.  30.  U.S. — American    Surety    Co.    v. 

29  U.S.— American  Type    Founders  Campbell,    CCA.Ga.,    123    F.2d 

V.  Lanston  Monotype  Mach.  Co.,  195. 
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pended  upon  a  diversity  of  citizenship,  the  questions  in  the  federal 
court  whether  the  defendant's  conduct  was  tortious,  and  if  so,  to 
what  extent  the  defendant  was  answerable  therefor  in  damages, 
were  to  be  determined  by  local  law. 

And  where  it  appeared  that  the  alleged  torts  were  committed 
both  within  and  without  the  territorial  limits  of  New  Jersey,  the 
rights  of  the  parties  were  to  be  determined  according  to  the  law  of 
New  Jersey,  whether  that  was  ascertained  from  substantive  rules 
internal  to  New  Jersey  or  by  reference  under  the  state's  rule  re- 
specting conflicts  of  laws.** 

§  467.    State  Law  as  Not  Controlling  Federal  Court 

The  fact  that  questions  of  state  law  are  presented  will  not,  in 
the  absence  of  exceptional  circumstances,  justify  a  refusal  by  the 
federal  court  to  entertain  an  action  for  declaratory  judgment  where 
the  case  is  otherwise  appropriate  for  federal  declaratory  relief.'* 

In  other  words,  the  diversity  of  jurisdiction  was  not  conferred 
for  the  benefit  of  the  federal  courts  or  to  serve  their  convenience. 
Its  purpose  was  generally  to  afford  to  suitors  an  opportunity  in 
such  cases,  at  their  option  to  assert  their  rights  in  the  federal  court. 
In  the  absence  of  some  recognized  rule  of  public  policy  or  defined 
principle  guiding  the  exercise  of  the  jurisdiction  conferred  which 
would  in  exceptional  cases  warrant  its  non-exercise,  it  has  from 
the  first  been,  deemed  to  be  the  duty  of  the  federal  court,  if  their 
jurisdiction  is  properly  invoked,  to  decide  questions  of  state  law 
whenever  necessary  to  the  rendition  of  judgment.** 

It  has  been  held,  however,  that  where  a  matter  was  in  dispute 
between  a  landlord  and  a  tenant,  that  the  state  court  should  not 
attempt  to  exercise  the  jurisdiction  and  determine  the  rights  of  the 
parties  under  the  federal  law  and  regulations  with  respect  to  rent 
and  other  relationships  between  a  landlord  and  tenant  based  on  such 
federal  law  and  regulations  promulgated  thereunder.** 

31.  U.S.— Zephyr  American  Corp.  v.  S.Ct.  7.  320  U.S.  228,  88  L.Ed  9. 
Bates  Mfg.  Co.,  C.C.A.N.J.,  128  33.  U.S.— Guardian  Life  Insurance 
F.2d  380.  Co.  V.  Kortz,  supra. 

32.  U.S. — Guardian  Life  Insurance  Meredith  v.  Winter  Haven,  64 
Co.  of  America  v.  Kortz,  151  F.  S.Ct.  7.  320  U.S.  228,  88  L.Ed.  9. 
2d  582,  see  also  144  F.2d  676.  34.  Pa.— Blemenfeld  v.  Hirschler,  59 

Meredith  v.  Winter  Haven,  64  D.&C.  361,  48  Lack  Jur.  157. 
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§  468.     Collateral  Attack  on  Declaratory  Judgment 

We  have  already  had  occasion  to  consider  to  some  extent  the  con- 
clusiveness of  a  declaratory  judgment  in  connection  with  the  sub- 
ject of  res  adjudicata."  But  we  find  it  necessary  at  this  time  to  g^ve 
further  consideration  to  the  question  of  collateral  attack.  Where 
the  proceedings  are  had  in  a  proper  court  as  provided  by  the  De- 
claratory Judgment  Statute  with  the  necessary  parties  before  it  and 
a  correct  declaration  is  made  of  the  rights  of  the  parties,  it  is  con- 
clusive against  an  attack  for  fraud  or  illegality  in  proceedings  for 
such  declaration  of  rights.'* 

A  declaratory  judgment  is  not  subject  to  collateral  attack  for 
defective  pleading  where  such  pleading  is  merely  defective,  and 
not  void.'^  It  would  seem  as  a  consequence  that  a  judgment  ob- 
tained by  perjury  and  the  like  could  not  be  attacked  in  a  declara- 
tory action  collaterally.  This  would  seem  to  extend  to  a  judgment 
obtained  by  what  is  denominated  as  intrinsic  fraud.*' 

§  469.    Declaratory  Action  as  Collateral  Attack  on  Judgment 

It  may  be  stated  beyond  a  peradventure  of  doubt  that  the  proper 
way  to  test  the  correctness  of  a  judgment  is  to  appeal  from  it 
rather  than  to  attempt  such  test  by  proceeding  under  the  declara- 
tory judgment  statute,  which  in  reality  constitutes  a  collateral  at- 
tack. It  may  be  stated,  generally,  that  it  is  a  well  established  rule 
that  a  judgment  can  not  be  attacked  in  collateral  declaratory  pro- 
ceedings, unless  it  is  made  to  appear  that  the  judgment  is  void.** 

35.  See  section  459,  supra.  Ind. — Bowser  v.  Tobin,  Ind.,   18 

36.  U.S.— Miller  v.  Perris  Irr.  Dist.,  N.E.2d  111. 

C.C.A.Cal.,  85  F.  693.    It  should      33.  U.S.— Murrell  v.  Stock  Growers' 

be   observed,   however,   that   the  Nat.   Bank  of  Cheyenne,   CCA. 

above-entitled     action     was     de-  Wyo.,  74  F.2d  827. 

cided  prior  to  the  enactment  of  Arw.— Shattuck   v.    Shattuck,    67 

the    declaratory    judgment,     but  ^^iz.  122,  192  P.2d  229 

was  with  respect  to  proceedings  Minn—Bengtson    v.    Setterberg, 

under  a  special  declaratory  judg-  337  j^.„^   337  35  ^^ ^^  ^^3 

ment  for  the  vaudation  of  bond  is- 

sues,  and  is  doubtless  applicable      ^^-  Kan.-M id- Continent    Petroleum 

to  actions  brought  generally  un-  ^^""P-   v.   Frazier,    167   Kan.   113, 

der  the  declaratory  statute.  204  P.2d  732.  The  last  cited  case 

Pla.— deMarigny    v.    deMarigny,  involved  a  judgment  authorizing 

—  Fla.  — ,  43  So.2d  442.  the  execution  of  a  lease  on  behalf 

37.  Ariz. — Lisitzky  v.  Brady,  38  Ariz.  of  a  minor.   It  was  held  that  a 
337,  300  P.  177. 
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Where  a  contention  is  made  by  a  plaintiff  seeking  to  share  in 
the  property  of  a  decedent  on  the  ground  that  she  was  never  legal- 
ly divorced  from  him,  and  the  contention  that  the  divorce  was  il- 
legal and  void  was  based  upon  the  allegation  that  the  complaint 
upon  which  the  divorce  was  granted  was  unverified,  and  failed  to 
allege  the  requisite  jurisdictional  facts  as  to  the  residence  of  the 
plaintiff  in  the  divorce  action,  which  was  not  thereafter  cured  by 
any  appropriate  proceedings,  and  that  it  was  not  disclosed  by  the 
record  that  the  proof  of  residence  was  given,  such  contentions  "will 
be  denied  as  being  merely  a  collateral  attack  upon  the  divorce  de- 
cree.*® 

A  domestic  trial  court  of  general  jurisdiction  will  be  presumed 
to  have  had  requisite  jurisdiction  to  make  a  judgment  in  a  divorce 
action,  and  such  judgment  will  be  held  valid  as  against  a  collateral 
attack,  where  the  record  does  not  affirmatively  show  the  lack  of 
such  jurisdiction  as  in  cases  where  it  is  silent  on  the  jurisdictional 
matters,  where  the  divorce  decree  was  attempted  to  be  assailed 
by  collateral  attack  twenty-eight  years  after  its  rendition  upon  the 
ground  that  the  pleadings  were  insufficient  in  not  showing  the 
residence  of  the  parties.*' 

Neither  may  a  divorce  decree  be  attacked  in  a  declaratory  action 
upon  the  ground  that  the  evidence  in  the  divorce  action  upon  which 
the  decree  was  based  is  not  disclosed  by  the  record.**  Likewise, 
an  assailment  of  such  decree  upon  the  ground  that  the  trial  thereof 
and  decree  rendered  was  upon  a  legal  holiday,  since  the  parties  to 
a  divorce  action  and  the  court  could  legally  continue  the  trial 
thereof  on  such  day  in  the  absence  of  a  positive  mandatory  statute 
to  the  contrary.** 

declaratory  action  would  not  lie  divorce  in  favor  of     a     soldier's 

to  determine  whether  such  lease  wife  from  a  former  husband  and 

was    valid,    and    binding    on    the  the    marriage    between    the    wife 

minor.  and  the  soldier  took  place  before 

Ohio — Snodgrass     v.    Snodgrass,  the  entry  of  the  nunc  pro  tunc  de- 

85  Ohio  App.  285,  88  N.E.2d  616.  gree,   in   an   action   by   the   wife 

40.  Ind— Bowser  v.  Tobin,  215  Ind.  against  her  first  husband. 

99,  18  N.E.2d  m.  41.  Ind.— Bowser  v.  Tobin,  215  Ind. 

Ohio— Snodgrass    v.    Snodgrass,  99,  18  N.E.2d  111. 

85  Ohio  App.  285,  88  N.E.2d  616.  42.  Ind— Bowser  t.  Tobin,  215  Ind. 

In  the  last  cited  case  the  judgment  99,  18  N.E.2d  IIZ, 

in  question  was  a  nunc  pro  tunc  43.  Ind. — Bowser  v.  Tobin,  215  Ind. 
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The  court  will  not,  at  the  suit  of  the  ex-husband  set  aside  a  prop- 
erty settlement  contract  entered  into  before  divorce  was  granted 
where  it  was  not  assailed,  and  especially  where  the  ex-wife  could 
not  be  restored  to  her  marital  status  quo.** 

Generally  speaking,  an  independent  suit  in  a  court  other  than 
the  one  rendering  the  decree  assailed  and  which  attack  is  predi- 
cated in  part  on  matters  dehors  the  record,  and  by  such  independ- 
ent suit  declartory  in  character,  an  attempt  is  made  to  have  the 
decree  adjudged  invalid  constitutes  a  collateral  attack  on  such 
decree  and  is  not  maintainable  where  the  court  rendering  the  at- 
tacked decree  had  jurisdiction  of  the  subject  matter  and  of  the 
parties*' 

Collateral  attack  against  the  judgment  will  not  lie  in  a  declara- 
tory action  if  the  assailed  judgment  is  merely  voidable  and  not 
void.** 

While  it  is  generally  true  that  a  declaratory  judgment  can  not 
be  used  for  the  purpose  of  making  a  collateral  attack  upon  the 
judgment  of  a  court  of  competent  jurisdiction,  the  declaratory  pro- 
cedure may  be  employed  to  determine  whether  or  not  the  court 
had  jurisdiction  and  whether  or  not  there  was  any  judgment  in  a 
legal  sense  at  all  *^ 


99,  18  N.E.2d  111.  In  some  juris- 
dictions there  is  no  presumption 
in  favor  of  divorce  decrees  because 
such  proceedings  are  considered 
as  special,  and  not  according  to 
the  course  of  common  law,  and 
it  would  seem  that  in  those  juris- 
dictions, Bowser  v.  Tobin,  supra, 
would  be  inapplicable.  19  C.J.  p. 
Zn,  §  847. 

44.  CaL— Moss  v.  Moss,  20  Cal.2d 
640.  128  P.2d  526,  141  A.L.R. 
1422,  prior  opinion,  Cal.App.,  116 
P.2d  650. 

45.  U.S.— Murrell  v.  Stock  Growers' 
Nat.  Bank  of  Cheyenne,  CCA. 
Wyo.,  74  F.2d  827. 

46.  Fla.— deMarigny    v.     deMarigny, 
—  Fla.  — ,  43  So.2d  442. 
Ind. — See,    however,    Lambert   v. 


it  was  held  a  declaratory  action 
would  not  lie  to  assert  the  in- 
validity of  a  judgment. 
Ky. — Grooms  v.  Grooms,  225  Ky. 
228,  7  S.W.2d  863. 
Neb. — Phelps  County  v.  City  of 
Holdrege,  133  Neb.  139,  274  N.W. 
483,  wherein  the  court  said,  "It 
(declaratory  action)  was  not  in- 
tended as  a  substitute  for  new 
trial  or  appeal;  or  as  a  method 
of  disregarding  a  proper  exercise 
of  power  in  a  former  action;  or 
as  authority  for  a  second  trial  by 
the  same  parties  on  identical  is- 
sues in  different  forums;  or  as 
a  justification  for  an  unnecessary 
decision;  or  as  approval  of  col- 
lateral attacks  on  former  adjudi- 
cations." 


Smith,  Ind.,  23  N.E.2d  430,  where      47.  Fla.— deMarigny     v.    deMarigny, 
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Where  a  bill  of  complaint  seeks  a  declaratory  judgment  as  to 
the  validity  of  a  decree  of  divorce  which  was  rendered  by  a  court 
of  competent  jurisdiction,  and  which  appears,  upon  the  record  of 
the  proceedings  in  the  cause  in  which  it  was  entered,  to  be  valid 
in  every  respect,  and  the  bill  was  brought  by  one  who  was  not  a 
party  to  the  divorce  action ;  this  constitutes  a  collateral  attack  and 
will  not  be  entertained.*' 

§  470.    Declaratory  Judgment  As  a  Lien  on  Land 

As  to  whether  or  not  a  declaratory  judgment  is  a  lien  upon  land 
or  other  property  within  the  territorial  jurisdiction  of  the  court, 
as  is  the  case  in  many  jurisdictions  with  respect  to  ordinary  judg- 
ments rendered  in  other  actions  at  law  or  suits  in  equity,  has  ap- 
parently never  been  passed  upon,  but  it  would  seem  that  under 
principles  deducible  by  analogy  from  other  rules  and  cases,  if  the 
declaratory  judgment  awarded  a  money  recovery  definite  in 
amount,  such  judgment  would  be  a  lien  upon  property  within  the 
county  the  same  as  any  other  judgment  or  decree.*' 

§  471.    Construction  of  Judgments  Generally  in  Declaratory  Ac- 
tions 

A  declaratory  judgment  action  will  lie  to  construe  and  determine 
the  meaning  of  a  judgment  rendered  where  the  same  is  indefinite 
or  uncertain,  and  a  construction  thereof  is  necessary  for  the  stabil- 
izing of  the  rights,  liabilities  and  legal  relations  of  the  parties.'® 

The  only  tenable  exception  to  the  rule  that  a  declaratory  judg- 
ment proceeding  is  not  an  appropriate  method  of  questioning  a 
final  judgment  or  decree  valid  on  the  face  of  the  record,  is  in  case 
the  judgment  or  decree  has  become  the  source  of  definite  rights 

—  Fla.  — ,  43  So.2<l  442.  ant  or  one  of  the  defendants, 
Minn. — Bengston  v.  Setterberg,  whereas  in  the  cited  case  a  sec- 
in  Minn.  ZZl,  35  N.W.2d  623.                ond  wife  sought  to  obtain  a  de- 

48.  Fla. — deMarigny    v.     deMarigny,  claratory  judgment  that  a  divorce 

—  Fla.  — ,  43  So.2d  442.  The  between  her  ostensible  present 
question  presented  in  the  cited  husband  and  a  former  wife  was 
case  is  rather  unique.  In  the  or-  invalid,  and  this  was  held  not  to 
dinary  case  raising  the  question  be  maintainable. 

of  the  validity  of  a  divorce,  it  is  49.  34  C.J.  p.  570,  §  874. 

presented  by  one  of  the  parties  50.  U.S. — Murrell  v.  Stock  Growers* 

thereto,  who  asserts  that  a  for-  Nat.   Bank  of  Cheyenne,   CCA. 

eign,  or  other  divorce  is  invalid  Wyo.,  74  F.2d  827. 

between  the  plaintiff  and  defend-  Aetna   Life   Ins.   Co.  of  Hart- 
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ford.  Conn.  v.  Martin,  C.C.A.Ark., 
108  F.2d  824,  wherein  it  is  said: 
"It  has  been  held  that  a  real  and 
substantial  controversy  over  the 
effect  of  a  judgment  presents  a 
ground  for  relief  under  the  De- 
claratory Judgment  Act.  Board 
of  Com'rs  for  Buras  Levee  Dist. 
V.  Cockrell  (C.C.A.La.,  5)  91  F. 
2d.  412  (certiorari  denied  Cock- 
rell V.  Board  of  Com'rs  of  Buras 
Levee  Dist.,  58  S.Ct  142,  302  U.S. 
740,  82  L.Ed.  572).  Here  the 
plaintiff  and  defendants  have  a 
real  controversy  as  to  the  legal 
effect  of  the  judgment  rendered 
in  the  state  court  action.  Plain- 
tiff in  this  action  contends  that 
the  verdict  and  judgment  in  the 
state  court  action  established 
that  the  insured  became  disabled 
before  his  sixtieth  birthday;  that 
his  disability  continued  until  June 
6,  1934,  and  for  a  period  of  two 
months  thereafter.  The  verdict 
for  $500  covered  exactly  two 
months'  disability  benefits,  so  that 
the  jury  necessarily  disallowed 
any  benefits  for  the  other  six 
months  of  alleged  disability  for 
which  benefits  were  claimed.  It  is 
argued  that  the  jury  must  of  ne- 
cessity have  found  that  the  in- 
sured recovered  on  August  6, 
1934.  On  the  other  hand,  defend- 
ants contend  that  the  judgment 
in  the  state  court  action  estab- 
lished that  the  insured  was  totally 
and  permanently  disabled,  and 
that  the  question  of  the  amount 
of  his  recovery  was  a  mere  mat- 
ter of  mathematical  calculation." 
In  Aetna  Life  Ins.  Co.  of  Hart- 
ford, Conn.  V.  Martin,  C.C.A.Ark., 
108  F.2d  824,  it  was  held  that 
where  insured,  suing  in  a  state 
court  to  recover  eight  months' 
total  and  permanent  disability, 
recovered  a  judgment  for  two 
months'  disability,  and  the  record 


of  the  state  court  action  did  not 
indicate  during  which  two  of  the 
eight  months  the  insured  was  to- 
tally and  permanently  disabled, 
neither  insured  nor  insurance 
company  could  invoke  the  doc- 
trine of  estoppel  by  judgment 
and  hence  a  ''justiciable  contro- 
versy" existed  between  the  insur- 
ance company  and  insured,  en- 
titling the  insurance  company  to 
maintain  an  action  under  the  De- 
claratory Judgment  Act,  28  U.S. 
CA.  S  400  (now  S  2201  et  scq.), 
to  determine  its  obligations  under 
the  policy. 

In  the  cited  case  it  was  held 
that  a  real  and  substantial  con- 
troversy over  the  effect  of  a 
judgment  presents  grounds  for 
relief  under  Declaratory  Judg- 
ment Act. 

Eng. — Lofthouse  Colliery,  Limit- 
ed V.  Ogden  (1913)  3  K.B.  120. 
CaL— Gore  v.  Bingaman,  29  Cal. 
App  460,  85  P.2d  172. 
Conn. — Connecticut  Savings  Bank 
V.  First  Nat'l.  Bank  &  Trust  Co., 
133  Conn.  403,  51  A.2d  907. 
Fla.— deMarigny     v.    deMarigny, 
—  Fla.  — ,  43  So.2d  442. 
IlL — See  also,  Grein  v.  Grein,  303 
IllApp.  398,  25  N.E.2d  409.  De- 
claratory action  lies  to  determine 
the  validity  of  a  foreign  divorce 
decree  where  the  plaintiff  left  the 
state  of  his  domicile  and  went  in- 
to  such   foreign   jurisdiction   for 
the   purpose   of   obtaining   a   di- 
vorce, generally. 

Minn. — Bengston  v.  Setterberg, 
227  Minn.  337,  35  N.W.2d  623. 
N.Y.— Burnham  v.  Bennett,  141 
Misc.  514,  252  N.Y.S.  788,  affirmed 
235  App.Div.  751,  256  N.Y.S.  938, 
affirmed  259  N.Y.  655,  182  N.E. 
222. 

Pa. — See  also,  Chiropractors* 
Ass'n  V.  Metzger,  47  Dauph.  67 
(Pa.).   The  allegation  of  the  pe- 
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and  is  unclear  or  ambiguous.^'  Indeed,  it  has  been  held  that  in 
an  action  for  a  declaratory  judgment,  the  court  may  properly  de- 
clare the  effect  of  a  judgment  or  decree  as  conclusive  settling  the 
rights  of  the  parties.'* 

It  seems  clear  enough  that  the  rights  under  a  decree  when  left 
in  doubt  are  within  the  purview  of  the  declaratory  judgment  act, 
and  that  the  court  may  determine  what  the  legal  relations,  if  any, 
flowed  from  a  decree  entered  by  another  court,  and  by  so  doing 
clear  up  any  uncertainty  as  to  the  rights  of  the  parties  involved. 
In  so  doing  the  court  does  not  pass  collaterally  upon  the  judgment 
thus  involved  in  a  declaratory  action,  nor  is  it  changed  or  modi- 
fied in  its  terms,  but  it  is  determined,  in  such  a  proceeding  whether 
there  was  any  valid  judgment  at  all  that  could  affect  the  rights  of 
the  parties;  if  it  is  decided  that  the  judgment  is  void  for  want  of 
jurisdiction  in  the  court  rendering  it,  it  leaves  the  parties  where 
they  were  when  the  decree  was  entered;  if  it  is  decided  the  court 
had  jurisdiction  and  the  judgment  is  valid,  the  rights  of  the  parties 
are  then  governed  by  the  judgment  or  decree,  as  it  was  entered  by 
the  court  and  therefore  a  declaratory  action  for  these  reasons  will 
lie.'*  But  a  declaratory  action  will  not  be  entertained  to  modify 
a  judicial  decree  or  judgment.'*  Neither  will  a  declaratory  judg- 
ment action  lie  to  determine  the  validity  of  prior  proceedings  in 
another  action,  or  as  to  the  validity  of  a  consent  judgment,  or  to 
determine  whether  or  not  a  former  adjudication  was  correctly 
made." 

tition  to  the  effect  that  the  appel-  Lloyd     v.     Weir,     116     Conn. 

late    court    decisions    relating    to  201,   164  A.     386.     However,     it 

the  legality  of  present  prosecutions  seems    the    correct    rule    is    an- 

of  chiropractic  doctors  are  con-  nounced  by   the   Supreme   Court 

tradictory,  evasive  and  confusing  of  Arizona  in  Shattuck  v.  Shat- 

and  predicated  on  misinformation  tuck,  67  Ariz.  122,  192  P.2d  229, 

cannot  be  the  basis  for  the  en-  and  discussed  at  a  later  place  in 

tertaining  of  the  present  petition  this  section.  See  note  56,  infra. 

for  D.  J.  Minn. — Bengston    v,    Setterberg, 

Wash.— Associated      Indemnity  ^^'^  Minn.  337,  35   N.W.2d  623. 

Corporation    ^.    Wach  smith,      53.  Minn—Bengston    v.    Setterberg, 

Wash.,  99  P.2d  420.  ^"P*"^' 

,,    -„        ^  ^,     .                  ,  ^r    .  54.  U.S.— National     Biscuit     Co.     v. 

51.  Fla.-deMangny     v.    deMangny.  ^^^^^^  ^^^  D.C.Del.,  22  F.Supp. 
supra.  gQj 

52.  Conn.— Connecticut  Savings  Bank  Pa.— Ladner    v.    Siegel,    294    Pa. 
V.  First  Nat'l.  Bank  &  Trust  Co.,  368,  144  A.  274. 

supra.  55.  CaL — Maynes  v.    Angeles    Mesa 
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The  enactment  of  the  legislation  providing  for  declaratory  judg- 
ments has  not  detracted  from  the  rule  that  judgments  are  not  sub- 
ject to  collateral  attack.    The  action  does  not,  expressly  or  by  im- 
plication, authorize  the  court  to  entertain  a  proceeding  to  deter- 
mine any  questions  of  the  construction  except  as  hereinafter  noted, 
or  validity  of  a  judgment  or  decree  of  a  court  of  competent  juris- 
diction, or  declare  the  rights  or  legal  relations  of  interested  parties 
thereunder.     Questions   already   adjudicated   by   a   court   having 
jurisdiction  of  the  subject  matter  and  the  parties  can  not  thereafter 
be  the  subject  between  such  parties  and  their  privies  of  an  actual 
controversy  within  the  meaning  of  this  term  within  the  declaratory 
judgment  statute.     The  action  is  not  intended  to  elucidate  or  in- 
terpret judicial  decrees  or  judgment  already  entered,  or  to  modify 
or  to  declare  the  rights  thereunder,  unless,  as  we  have  alrady  seen, 
such  judgment  is  indefinite  or  uncertain,  and  that  a  construction 
thereof  is  necessary  for  the  stabilizing  of  rights,  liabilities,  and  legal 
relations  of  the  parties.    It  may  be  generally  stated  that  a  declara- 
tory judgment  proceeding  is  not  an  appropriate  method  of  obtain- 
ing the  vacation  of  judgment.     It  would  be  entirely  beyond  the 
purpose  and  scope  of  the  statute,  as  well  as  contrary  to  funda- 
mental principles,  for  a  court  to  attempt  in  such  a  proceeding  to 
review  and  determine  the  validity  of  a  judgment  of  a  court  of  co- 
ordinate jurisdiction.'* 

It  will  be  observed  that  the  uniform  declaratory  judgment  stat- 
ute does  not  contain  the  word  "judgment"  or  "decree",  and  it  is 
doubtful  if  any  word  of  similar  connotation  can  be  found  therein. 
The  uniform  act  does  provide  that  any  person  interested  under  a 
deed,  will,  written  contract,  or  other  writings,  constituting  a  con- 
tract, or  whose  rights,  status  or  legal  relations  are  affected  by  a 

Land  Co.,  10  Cal.2d  587,  76  P.2d  Ore.— In   re  Baker's   Estate,   156 

109.  Ore.  256,  67  P.2d  185. 

Ky.— Shearer  v.  Backer,  207  Ky.  Pa.— City  of  Williamsport  v.  Wil- 

455,  269  S.W.  543.  liamsport  Water  Co.,  300  Pa.  439, 

Back's  Guardian  v.  Bardo,  234  150  A   652 

Ky.  211,  27  S.W.2d  960.  ,.    .  .      *o.  *      ,           o,          ,     .n 

Ferree  v.  Ferree,  273  Ky.  238,  ^^-  Am.-Shattuck    v.   Shattuck.   67 

115  S.W.2d  1055.  A"^-  122,  192  P.2d  229. 

Neb.  —  Phelps  County  v.  City  of  Fla.— dcMarigny    v.    deMarigny. 

Holdrcge,   133   Neb.   139,  274  N.  —  Fla.  — ,  43  So.2d  442. 
W.  483. 
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statute,  municipal  ordinance,  contract,  or  franchise,  may  have  de- 
termined any  question  of  construction  or  validity  arising  under 
the  instrument,  statute,  ordinance,  contract  or  franchise  and  ob- 
tain a  declaration  of  rights,  status,  or  other  legal  relations  there- 
under. And  it  has  been  asserted  that  the  word  "instrument"  is 
limited  by  the  principle  of  ejusdem  generis,  and  is  limited  by  the 
words  "or  by  a  municipal  ordinance,  contract,  deed,  or  franchise". 
In  other  words,  the  instrument  should  be  of  the  same  kind  or 
class  as  those  instruments  which  are  specifically  enumerated,  and 
such  phrase  connotes  only  instruments  of  the  same  class  or  va- 
riety.'^ 

Where  a  plaintiff  sought  a  declaratory  judgment,  not  modifying 
or  even  construing  a  decree  that  had  theretofore  been  made  and 
entered,  and  which  had  been  affirmed  on  appeal,  but  sought  to 
have  the  court  declare  the  manner  in  which  a  garage  business,  in- 
volved in  such  judgment,  could  be  conducted  in  its  minutest  de- 
tails, will  not  be  entertained.'*  Where  in  a  divorce  action  an 
agreement  containing  provisions  for  alimony  and  support  of  the 
children  of  the  parties  was  included  in  and  made  a  part  of  the  di- 
vorce decree,  a  declaratory  judgment  action  will  lie  to  construe 
the  same  and  declare  the  rights,  duties,  and  legal  relations  of  the 
parties.'* 

In  a  declaratory  action  to  determine  the  period  of  confinement 
of  the  plaintiff  in  jail,  a  judgment  beginning  plaintiff's  period  of 
incarceration  in  the  jail  to  commence  at  the  termination  of  any 
period  of  confinement  theretofore  adjudged  against  the  plaintiff 
was  declared  indefinite  for  failure  to  indicate  specifically  the  prior 
judgment  under  which  the  plaintiff  was  so  held.*®  Declaratory 
action  is  properly  maintainable  to  determine  the  rights  of  distribu- 
tees under  a  probate  decree.*' 

57.  Fla.— dcMarigny     v.    deMarigny,  60.  Ky.— Hatzell  v.   Dover,  208  Ky. 
—  Fla.  — ,  43  So.2d  442.  149,  270  S.W.  723. 

58.  Pa.— Ladncr  v.   Sicgel,    294    Pa.  See  also,  sections  541  and  645, 
368,  144  A.  274.  infra. 

See   also,    note   61,    infra,    this      ei.  U.S.— Murrell  v.  Stock  Growers' 
section.  Nat.   Bank  of  Cheyenne,   CCA. 

59.  Ohio— Beach  v.  Beach,  57  Ohio  Wyo.,  74  F.2d  827. 

App.  294,  13  N.E.2d  581.  CaL— Gore  v.  Bingaman,  29  Cal. 

Va.— Gloth  V.  Gloth.  154  Va.  511,  App.2d  460,  85  P.2d  172. 

153  S.E.  879,  71  A.L.R.  700.  Conn.— Connecticut      Savings 
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Where  the  parties  had  disagreed  about  the  power  of  the  plaintiff 
to  sell  property  without  the  consent  of  others,  an  "actual  contro- 
versy" existed  within  the  codal  provision  providing  for  a  suit  for 
declaratory  relief,  notwithstanding  there  was  no  ambiguity  in  the 
decree  of  distribution  which  the  plaintiff  sought  to  have  con- 
strued.** 

Where  a  board  having  jurisdiction  so  to  do  fixes  the  minimum 
rates  of  wages  of  certain  employees,  and  this  is  expressed  in  am- 
biguous terms  in  the  prder,  although  there  exists  no  right  of  appeal 
therefrom,  a  declaratory  action  may  be  maintained  to  construe  and 
clarify  the  same.** 

On  an  appeal  from  an  order  of  a  special  statutory  board,  such 
as  a  zoning  board,  and  it  is  sought  to  obtain  a  declaratory  judg- 
ment on  such  appeal,  and  in  connection  therewith,  as  to  the  legality 
of  the  action  of  the  board,  the  declaratory  judgment  requested 
would  add  nothing  to  the  appeal,  and  has  no  place  therein,  and 
the  prayer  for  damages  based  thereon  would  fall  with  it,  and  such 
application  foi*  declaratory  relief,  when  made  in  conjunction  with 
such  an  appeal,  is  misjoined  therewith.** 

An  owner  of  land  is  entitled  to  a  declaration  defining  his  rights 
under  the  judgment  of  a  court  of  claims  before  the  entering  of  the 
same,  so  that  he  can  collect  the  award  without  loss  of  interest  or 
inconvenience,  where  the  original  proceeding  is  to  take  the  land 
for  state  purposes  under  the  right  of  eminent  domain.** 

Where  the  action  of  a  board  of  education  covered  by  a  former 
judgment  of  the  court  of  last  resort  in  the  state  was  had  under  the 
law  prior  to  a  revision  thereafter  made,  the  judgment  of  the  Court 
of  Appeals  could  not  thereafter  affect  the  subsequent  action  of  the 

Bank   v.    First     Nat'l.     Bank   &  64.  Conn.— New  Haven  v.  New  Ha- 

Tnist  Co.,  supra.  ven  Water  Co.,  132  Conn.  496,  45 

Lloyd  v.  Weir,  116  Conn.  201,  A.2d  831. 

164  A.  386.  Willard  v.  Town  of  West  Hart- 

W.  CaL-Talcott  v.  Talcott,  54  Cal.  ^^^^    ^35  ^onn.  303,  63  A.2d  847. 

App.2d  743.  129  P.2d  946.  <c   ^  v     t.       1. 

M.  Eng.-Lofthouse    Colliery.    Lim-  ^^^  ?;.^-f,ror  J;,  c  ^                / 

ited  V.  Ogden  (1913)  3  K.B.  120.  ^''^'  ^14.  252  N.Y.S.     788.     af- 

However,  see  F.  W.  Maurer  &  ^™^^  235  App.Div.  751.  256  N.Y. 

Sons  Co.  V.  Andrews.  D.C.Pa..  30  S.  938.  aflfirmed  259  N.Y.  655,  182 

F.Supp.  637,  and  Love  v.  U.  S.,  N.E.  222. 

CCA.Minn.,  108  F.2d  43. 
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board  taken  in  pursuance  of  the  provisions  of  the  new  law,  and  the 
board  was  entitled,  in  these  circumstances,  to  maintain  a  declara- 
tory action  to  determine  and  construe  its  rights,  duties,  liabilities, 
and  legal  relations  under  such  judgment,  in  light  of  the  enactment 
of  the  subsequent  statute.** 

A  declaratory  action  will  not  lie  to  determine  the  right  to  work- 
men's compensation  where  the  same  involves  the  validity  of  a 
foreign  divorce  decree.*^  The  interpretation  and  construction  of 
a  judgment  is  a  proper  matter  calling  for  the  application  of  de- 
claratory relief,  and  not  only  may  this  be  done,  but  one  court  may 
determine  the  effect  of  adjudication  made  by  another  as  to  whether 
or  not  it  is  a  complete  bar  as  res  adjudicata,  and  this  is  particu- 
larly true  with  respect  to  a  declaratory  judgment  in  the  federal 
court  seeking  an  adjudication  that  a  decision  of  a  state  court  cons- 
titutes such  bar.** 

A  declaratory  action  will  be  entertained  to  determine  whether  or 
not  the  plaintiff's  lands  are  subject  to  an  injunction  relieving  such 
lands  from  certain  levies  for  the  cost  of  an  uncompleted  drainage 
district,  which  levies  were  made  by  the  board  of  supervisors  of  a 
county  pursuant  to  a  decree  of  the  state  Supreme  Court  upholding 
such  levy.**  Where  there  were  two  separate  levies  of  a  road  tax 
against  the  plaintiff's  property,  and  in  an  action  theretofore  had 
in  another  court  one  of  said  taxes  was  declared  invalid,  and  its 
collection  enjoined  but  the  judgment  rendered  in  such  action  was 
ambiguous,  in  that  the  tax  invalidated  by  such  judgment  was  not 
designated  therein,  a  declaratory  judgment  will  lie  to  determine 
which  of  such  levies  shall  be  invalidated.^**    Courts  of  equity  not 

66.  Ky.— Ex  parte  Board  of  Educa-  69.  U.S.— Bank  of  Commerce  & 
tion  of  Montgomery  County,  260  Trust  Co.  of  Memphis,  Tenn.  v. 
Ky.  246,  84  S.W.2d  59.  Union  Central  Life  Ins.  Co.,  C. 

67.  Mo.— State  ex  rel.  Kansas  City  C.A.Miss.,  94  F.2d  422,  certiorari 
Bridge  Co.  v.  Terte,  345  Mo.  95,  denied  Union  Central  Life  Ins. 
131  S.W.2d  587,  124  A.L.R.  1331.  Co.    v.    Bank    of    Commerce    & 

68.  U.  S.— Cockrell  v.  Board  of  Trust  Co.,  of  Memphis,  Tenn., 
ComVs  for  Buras  Levee  Dist..  58  S.Ct.  1040,  304  U.S.  570,  82 
D.C.La.,  16  F.Supp.  27Z,  reversed  L.Ed  1535.  See  also,  Howie  v. 
on  other  grounds  Board  of  ComVs  Panola-Quitman  Drainage  Dist., 
for  Buras  Levee  Dist.  v.  Cockrell,  Number  1,  168  Miss.  387,  151  So. 
91     F.2d  412,     certiorari     denied  ^ca 

Cockrell  v.  Board  of  Com'rs  of 

Buras  Levee  Dist.,  58  S.Ct.   142,      70.  Ky.— Gillis  v.  Anderson,  256  Ky. 

302  U.S.  740,  82  L.Ed.  572.  472,  76  S.W.2d  279. 
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only  have  inherent  power  to  construe  judgments  and  decrees,  but 
they  may  restore  and  reinstate  lost  or  destroyed  judgments  or  de- 
crees.^' 

In  a  case  otherwise  within  the  jurisdiction  of  the  court  for  a 
declaratory  judgment,  the  court  can  consider  the  validity  and  legal 
eifect  of  a  former  judgment  or  decree  upon  the  same  issues  pre- 
sented in  the  case  then  pending  before  the  court.  This  is  not  an 
enlargement  of  the  jurisdiction  of  the  court  in  such  causes,  but  an 
exercise  of  jurisdiction  common  to  all  actions  where  a  question  of 
res  adjudicata  arises. 

It  is  not  the  usurpation  of  jurisdiction  in  a  cause  pending  in  an- 
other jurisdiction,  nor  is  it  intruding  into  the  field  of  enforcing  the 
decrees  of  another  court  still  entitled  to  the  direct  enforcement  of 
its  decrees  or  judgment.^* 

While  it  is  generally  true  that  a  declaratory  judgment  can  not 
be  used  for  the  purpose  of  making  a  collateral  attack  upon  the 
judgment  of  a  court  of  competent  jurisdiction,  but  it  may  be  re- 
sorted to  for  the  purpose  of  having  the  court  determine  that  a  judg- 
ment entered  by  another  court  was  void,  that  is,  that  it  was  no 
judgment  at  all,  and  in  so  doing  the  judgment  is  not  collaterally  at- 
tacked nor  changed  or  modified,  but  is  confined  to  a  determination 
of  whether  there  was  any  valid  judgment  that  could  affect  the 
rights  of  the  parties.^*  Little  doubt  exists  that  such  relief  may 
be  obtained  in  a  declaratory  action. 

§  472.    Construction  of  Declaratory  Judgments 

Where  an  employer  brought  an  action  for  a  declaratory  judg- 
ment to  obtain  the  construction  of  a  contract  between  the  parties 
and  to  determine  whether  or  not  the  employer  was  authorized  to 
make  certain  deduction  from  the  employees'  wages,  and  the  trial 
court  did  not,  in  so  many  words,  construe  the  contract  and  declare 

71.  Ala. — Garrett  v.   Lynch,  45   Ala.  undoubtedly  wholly  unsound. 

204.   But  see  Lambert  v.  Smith,  See  also,  section  468,  supra. 

Ind..  23  N.E.2d  430,  where  it  was      ^2.  Ala.-A7jy     ^?i'f  !o  t'^'.^'.Z' 
^  , ,   ^    ,  .  '  ,  ^  White,  245  Ala.  618,  18  So.2d  394, 

held  declaratory  judgment  would  ^ka  a  L  R    732 

not  lie  to  assert  the  invalidity  of      73.  Minn.  —  Bingston  v.  Setterberg, 
a  judgment,  but  this  holding  is  227  Minn.  337,  35  N.W.2d  623. 
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the  rights  of  the  parties  thereunder,  but  it  did,  in  effect  reach  the 
same  result  by  holding  that  the  plaintiff  was  not  entitled  to  de- 
duct from  the  employees'  wages  in  accordance  with  the  employer's 
contention,  and  by  adjudging  that  the  employees  had  a  right  to 
recover  an  adjudicated  amount  from  the  employer.  A  declaratory 
judgment  is  none  the  less  such,  where  all  of  the  issues  that  were 
involved  in  the  declaration  of  rights  are  settled,  even  though  such 
issues  are  not  settled  in  apt  language  in  the  judgment.^* 

§  473.    Removal  to  the  Federal  Court  Under  Present  Existing 
Statutes 

While  the  question  does  not  appear  to  have  been  presented  where 
the  issue  was  squarely  made,  there  seems  to  be  little  basis  for  sub- 
stantial doubt  that  an  action  involving  declaratory  relief  is  re- 
movable to  the  federal  court  in  the  same  manner  as  any  other  ac- 
tion. This  is  true  in  view  of  the  fact  that  there  now  exists  original 
jurisdiction  with  the  other  elements  necessary  to  an  exercise  there- 
of on  the  part  of  the  federal  courts  to  entertain  declaratory  actions. 
So  it  would  seem  that  where  an  action  is  filed  in  a  state  court  where 
the  requisite  amount  and  necessary  diversity  of  citizenship  are 
present,  the  action  could  be  readily  removed  to  the  federal  court. 
However,  before  the  enactment  of  the  Federal  Declaratory  Judg- 
ment Statute,  this  question  was  involved  in  many  perplexing  diffi- 
culties. The  federal  court  did  not  have  original  jurisdiction  to  en- 
tertain a  declaratory  judgment  action  and  it  therefore  seemed  that 
where  such  action  was  filed  in  a  state  court,  even  though  the 
requisite  diversity  of  citizenship  and  the  required  jurisdictional 
amount  were  involved,  still  the  acton  was  not  subject  to  removal."" 

The  Supreme  Court  of  Wyomng  seemed  to  recognize  this  situ- 
ation with  its  attendant  difficulties,  but  rather  begged  the  question 
in  rendering  the  opinion  that  it  did  in  Beatty  v.  Chicago,  B.  &  Q.  R. 
Co.,^*  and  holding  that  it  would  exercise  its  discretion  against 
the  granting  of  the  declaratory  relief  because,  to  make  a  declara- 
tion of  rights,  would  deprive  the  railroad  company  of  its  right  of 
removal.    It  is  a  strange  doctrine  that  the  court  enunciated  that  in 

74.  Ky.— High    Splint    Coal    Co.    v.  75.  Wjro.— Beatty  v.   Chicago.   B.   & 

Dist  No.  19  United  Mine  Work-  Q.  R.  Co.,  49  Wyo.  22,  52  P.2d 

ers  of  America,  300  Ky.  521,  189  404. 
S.W.2d  735. 
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eflFect  held,  that  the  railroad  company  could  not  have  justice  or  its 
lawful  rights  protected  in  any  court  except  the  federal  court.  The 
same  argument  that  the  learned  Wyoming  court  advanced  to  sus- 
tain its  decision  that  it  would  exercise  discretion  against  the  grant- 
ing of  declaratory  relief,  because  the  railroad  company  would  other- 
wise be  deprived  of  its  right  of  removal  to  the  federal  court,  would 
apply  in  every  case  where  the  action  was  not  removable  to  the 
federal  court.  That  is,  that  the  court  would  grant  judgments  in 
favor  of  the  defendants,  who  were  sued,  and  who  did  not  have  a 
right  of  removal  under  the  law,  because  to  permit  the  plaintiff  to 
recover  would  be  denying  the  defendant  a  lawful  right  of  removal 
to  the  federal  court  in  case  where  the  right  did  not  exist  under 
the  law.^^  Parties  may  in  a  proper  case  be  realigned  in  determin- 
ing whether  or  not  the  federal  court  has  jurisdiction.^* 

It  is  not  the  intention  of  the  Declaratory  Judgment  Act  to  en- 
able a  party  to  obtain  a  change  of  tribunal  and  thus  defeat  the 
State  Court's  jurisdiction,  or  accomplish  in  a  particular  case  that 
which  could  not  be  accomplished  under  the  Removal  Act.^* 


76.  Wya— Bcatty  v.  Chicago,  B.  & 
Q.  R.  Co.,  49  Wyo.  22,  52  P.2d 
404. 

77.  U.S.— Sec  scmbic,  Aetna  Life 
Ins.  Co.  of  Hartford,  Conn.  v. 
Haworth,  Mo.,  57  S.Ct.  461,  300 
U.S.  227,  81  L.Ed.  617,  108  A. 
L.R.  1000.  The  Supreme  Court 
of  the  United  States  could  have 
sustained  the  judgment  in  Aet- 
na Life  Ins.  Co.  of  Hartford, 
Conn.  V.  Haworth  upon  exactly 
the  same  grounds  that  the  Su- 
preme Court  of  Wyoming  sus- 
tained the  judgment  in  Beatty 
V.  Chicago,  B.  &  Q.  R.  Co.,  had 
the  Supreme  Court  of  the  United 
States  been  instilled  with  suffi- 
cient desire  to  sustain  the  lower 
court,  wherein  the  court  said, 
**We  have  no  occasion  to  deal 
with  questions    that    may    arise 


in  the  progress  of  the  cause,  as 
the  complaint  has  been  dis- 
missed in  limine."  See.  how- 
ever, Merchants  Mut.  Casualty 
Co.  V.  Leone,  298  Mass.  96,  9 
N.E.2d  552;  American  Eagle  Fire 
Ins.  Co.  V.  Gayle,  C.CA.Ky.,  108 
F.2d  116. 

The  discretion  of  the  court 
must  find  its  basis  in  good  reason. 
E.  W.  Bliss  Co.  V.  Cold  Metal 
Process  Co.,  C.C.A.Ohio,  102  F. 
2d  105. 

78.  U.S. — American  Surety  Co.  of 
New  York  v.  Marshall,  D.CMo., 

29  F.Supp.  946,  motion  overruled 

30  F.Supp.  588. 

79.  U.S. — American  Automobile  In- 
surance Company  v.  Freundt,  103 
F.2d  613. 

Thompson  v.  Moore,  CCA. 
Ark.,  109  F.2d  372. 
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§  474.    Procedure  in   Declaratory  Judgment  Actions  Contrasted 
with  Ordinary  Actions 

With  very  few  exceptions  it  may  be  stated  generally  that  pro- 
cedure in  declaratory  actions  is  the  same  as  that  controlling  the 
course  of  trials  in  ordinary  actions  at  law  and  suits  in  equity;  how- 
ever, it  should  be  noted  that  there  is  perhaps  a  greater  elasticity 
in  the  application  of  adjective  rules  of  law  in  declaratory  actions 
than  otherwise,  and  that  the  courts  are  given  a  wider  scope  for  the 
application  of  judicial  discretion.*® 

So,  too,  the  power  of  the  court  is  greater  with  respect  to  the  tax- 
ation of  costs.*'  Likewise  the  court  may  more  readily  adjudge 
and  adjust  rights  to  arise  in  the  future  in  declaratory  actions  than 
otherwise.**  Neither  is  it  necessary  that  a  declaratory  judgment 
shall  award  executory  process  for  its  enforcement.** 

Still,  on  the  other  hand,  it  has  been  held  that  in  an  action  for 
declaratory  judgment  involving  a  question  of  patent  infringement, 
the  statute  governing  pleading  and  proof  in  actions  for  infringe- 
ment is  inapplicable,  and  in  such  action,  the  demand  or  motion  for 
a  bill  of  particulars  will  be  allowed  as  respects  information  neces- 
sary for  the  defendant's  preparation  of  answer  and  for  trial  on 
condition  that  both  parties  exchange  in  sealed  envelopes  the  dates 
of  invention  of  any  patent  which  either  party  would  seek  to  carry 
back  of  the  filing  date  of  such  patent.** 

80.  See  section  383,  ct  seq.  83.  See  section  449,  supra. 

81.  See  section  454,  supra.  84.  U.S. — Ferry-Hallock  Co.  v.  Frost, 

82.  See  section  407,  supra.  D.C.N.Y.,  29  F.Supp.  43. 
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§  475.    Where  Trial  Court  Has  no  Jurisdiction  Appellate  Court 
Has  None 

Where  the  trial  court  has  no  jurisdiction,  the  appellate  court 
can  acquire  none.  In  other  words,  the  appellate  jurisdiction  is  de- 
pendent upon  the  trial  court's  jurisdiction.'  This  is  a  general  rule 
of  law  applicable  alike  in  all  cases.^ 

§  476.    Proceedings  for  Review  Generally  Considered 

Proceedings  in  a  declaratory  action  wherein  a  review  of  the 
decision  of  the  trial  court  is  sought  is  governed  by  the  same  rules 

1.  Tex.— Lincoln    v.    Harvey,    Tex.        2.  4  C.J.S.,  p.  121,  §  41. 
Civ.App.,  191  S.W.2d  764. 
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applicable  to  appeals  and  proceedings  for  review  in  general.*  A 
declaratory  judgment  proceeding  may  be  either  at  law  or  in  equity 
depending  upon  the  nature  of  the  case  and  the  relief  sought,  and 
the  review  of  a  judgment  or  order  made  therein  may  be  by  writ 
of  error  or  appeal,  whichever  is  applicable  to  reviews  of  judgments 
at  law  and  decrees  in  equity  in  accordance  with  the  local  practice 
in  the  particular  jurisdiction.*  In  any  event,  the  proper  way  to 
test  the  correctness  of  a  judgment  or  decree  rendered  in  declara- 
tory proceedings  would  be  to  appeal  or  make  application  for  writ 
of  error,  in  accordance  with  the  local  practice,  from  such  judgment 
or  decree,  rather  than  to  attempt  such  a  test  by  a  proceeding,  which 
in  reality  constitutes  a  collateral  attack." 

So  in  determining  the  right  to  appeal  from  a  lower  court  con- 
struing a  will  in  a  proceeding  for  declaratory  judgment,  the  pro- 
vision of  the  Declaratory  Judgment  Act  that  all  orders,  judgments, 
and  decrees  under  the  Act  might  be  reviewed  as  other  orders, 
judgments,  and  decrees  will  be  read  into  another  statute  which 
limits  the  right  of  appeal  from  the  court  entering  the  declaratory 
judgment.* 

It  should  be  noted  that  the  right  of  appeal,  particularly  in  law 


3.  U.S.— Miller  v.  Hatfield,  Ohio.  60 
S.Ct.  374,  wherein  it  was  held 
to  be  the  duty  of  the  Circuit 
Court  of  Appeals  to  order  a 
missing  party  to  the  appeal  to  be 
brought  in,  in  lieu  of  entering 
an  order  of  dismissal. 
N.H. — Faulkner  v.  City  of  Kecne, 
85  N.H.  147,  155  A.  195. 
Ohio— RKO  Distributing  Cor- 
poration V.  Film  Center  Realty 
Co.,  53  Ohio  App.  438,  5  N.E.2d 
927. 

Ritter  v.  Ritter,  62  Ohio  App. 
488,  24  N.E.2d  603.  As  to  whether 
or  not  a  case  is  governed  by  the 
rules  of  appeals  in  equity  or 
at  law  is  dependent  upon  the 
questions  involved.  In  the 
above-cited  case,  it  was  held, 
"However  this  court  held  in 
Dillon  V.  Gaker,  57  Ohio  App.  90, 
12  N.E.2d  150,  that  an  action 
for    a    declaratory    judgment    is 


one  at  law  or  in  chancery  de- 
pendent upon  the  character  of 
the  case.  If  the  declaration 
sought  relates  to  legal  rights  it 
is  an  action  at  law  and  not  ap- 
pealable on  questions  of  law  and 
fact  under  the  Constitution  of 
this  state  conferring  jurisdiction 
upon  the  court.  If  the  subject 
matter  concerning  which  a  decla- 
ration of  rights  is  sought  is 
equitable,  then  the  action  is  a 
chancery  case  and  appealable  up- 
on questions  of  law  and  fact. 
See  also,  Kochs  v.  Kochs,  49 
Ohio  App.  zn,  197  N.E.  255." 

4.  Va. — Carr  v.  Church  of  Hope- 
well, 186  Va.  411,  42  S.E.2d  840. 

5.  Kan. — Mid  Continent  Petroleum 
Corp.  v.  Frazier,  167  Kan.  113, 
204  P.2d  732. 

6.  Pa. — In  re  Musser*s  Estate,  341 
Pa.  1,  17  A.2d  411. 
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actions,  rests  entirely  upon  statutory  provisions.  In  the  absence 
of  a  statutory  enactment  or  constitutional  provision  allowing,  or 
recognizing  the  right  to  appeal,  the  right  does  not  exist,  as  the 
common  law  knows  no  right  of  appeal,  and  in  enacting  the  declara- 
tory judgment  statutes,  the  lawmaking  power  could  place  such 
restrictions  on  the  right  of  appeal  as  seemed  proper.^ 

Where  exceptions  are  required  to  be  taken  or  filed  in  ordinary 
actions,  this  must  be  done  in  declaratory  actions  within  the  time 
allowed  for  the  filing  of  the  same  in  appeals  in  traditional  actions .• 
In  a  case  where  a  demurrer  is  sustained  in  a  declaratory  judgment 
action  and  the  same  is  dismissed,  on  appeal  therefrom,  a  brief  set- 
ting forth  the  substance  of  the  complaint  and  demurrers,  and  call- 
ing the  court's  attention  to  the  paragraphs  of  the  lease  involved, 
and  asking  for  a  declaration  of  plaintiff's  rights  and  duties  to- 
gether with  citation  of  authorities,  is  sufficient  under  the  Califor- 
nia practice  in  such  cases.*  Ordinarily  the  court  will  not  consider, 
in  the  absence  of  a  statutory  provision  to  the  contrary,  a  question 
not  raised  in  the  trial  court,  but  in  some  states  provisions  are  found 
whereby  the  court  on  appeal  may  review  the  entire  case,  whether 
question  was  presented  in  the  trial  court  or  not.'** 

Where  a  trial  court  erroneously  dismissed  an  action  for  a  de- 
claratory judgment  that  a  patent  involved  was  invalid,  but  en- 
joined the  defendant  from  making  unfair  uses  of  the  patent,  the 
entire  judgment  would  be  reversed,  but  with  directions  to  grant  a 
temporary  injunction  until  the  issue  of  the  validity  of  the  patent 
had  been  adjudicated." 


Ky. — Murray  Motor  Co.  v.  Over-  Cal.  58,   1   P.2d  4,  rehearing  de- 

by,  217  Ky.  198,  289  S.W.  307.  nied    213    Cal.    58,    1    P.2d   981, 

Me. — Sears,    Roebuck    &    Co.    v.  where  the  case  on  the  merits  was 

City  of  Portland,  Me.  ,  disposed  of. 

68  A.2d  12.  10.  Ky.— Worden  v.  City  of  Louis- 
Simpson   V.   Simpson,   119   Me.  yille,   279    Ky.    712,    131    S.W.2d 

14,  109  A.  254.  923. 

Pa. — Orndoff  v.  Consumers'  Fuel  See  also,  section  440,  supra. 

Co.,  308  Pa.  165,  162  A.  431.  Mati.— Pitman  v.  J.  C.  Pitman  & 

CaL— Pacific   States   Corporation  Sons,  324  Mass.  371,  86  N.E.2d 

V.   Pan-American   Bank  of  Cali-  649. 

fornia,  210  Cal.  472,  292  P.  494.  11.  U.S.—A.   L.   Smith    Iron    Co.   v. 

Pacific     Corporation    v.     Pan-  Dickson,  C.C.A.Conn.,  141  F.2d  3. 

American  Bank  of  California,  213 
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§  477.    Character  of  Order  or  Judgment  Reviewable  on  Appeal 

The  character  of  the  case  in  a  declaratory  action  determines 
whether  it  is  reviewable  as  a  chancery  or  law  case.'*  Where  aa 
order  made  in  a  declaratory  action  is  interlocutory  in  character 
and  such  orders  are  not  subject  to  appeal  in  ordinary  actions  at  law 
or  suits  in  equity  under  local  statutes,  it  will  not  be  reviewable  by 
appeal  in  a  declaratory  action.'*  An  action  to  recover  funds  from 
a  county  attorney  by  a  county  is  subject  to  review  only  on  appeal 
from  the  final  judgment  made  therein,  and  may  not  be  reviewed 
by  an  appeal  from  a  judgment  rendered  in  a  declaratory  action  dur- 
ing the  pendency  of  the  original  action  wherein  it  was  essayed  to 
determine  some  of  issues  involved  in  original  action.'* 

Where  the  trial  court  decides  upon  the  proper  construction  of  a 
contract,  but  failed  to  fix  any  damages  for  the  successful  party,  the 
granting  of  a  declaratory  judgment  of  construction  of  the  contract 
is  not  such  a  final  judgment  in  the  absence  of  the  final  termina- 
tion of  the  controversy  by  the  fixing  of  damages  so  as  to  authorize 
an  appeal.     A  declaratory  judgment  is  necessarily  final  when  it 


12.  Ohio— Dillon  v.  Gaker,  57  Ohio 
App.  90,  12  N.E.2d  150. 

See  also,  Ritter  v.  Rittcr,  62 
Ohio  App.  488,  24  N.E.2d  603. 

See  section  476,  note  3,  supra. 

Liberal  Savings  &.  Loan  Co.  v. 
Frankel  Realty  Co.,  64  Ohio  App. 
97,  28  N.E.2d  367,  affirmed  137 
Ohio  St.  489,  30  N.E.2d  1012. 

Pioneer  Mut.  Casualty  Co.  of 
Ohio  V.  Pennsylvania  Greyhound 
Lines,  68  Ohio  App.  139,  37  N.E. 
2d  412. 

13.  U.S. — Bowles  v.  Commercial  Cas- 
ualty Ins.  Co.,  C.C.A.Va.,  107  F. 
2d  169.  The  cited  case  was  de- 
claratory action,  seeking  relief 
with  respect  to  an  insurance 
policy,  wherein  an  order  was 
made  for  a  physical  examina- 
tion and  it  was  held  such  an 
order  was  interlocutory  and  non- 
appealable. 

Cal. — ^Johnson  v.  Solomons,  124 
CalApp.  43,  12  P.2d  140.  In  the 
opinion     the     court  said,     "The 


court  entered  an  interlocutory 
degree  by  which  it  found  that 
'certain  issues  in  this  case  will 
require  further  evidence,  the 
taking  of  certain  accounts  and 
the  ascertainment  of  certain  ad- 
ditional facts,  and  this  court 
does  therefore  reserve  for  fur- 
ther and  future  determination 
such  issues  as  are  not  here  final- 
ly determined.' " 

See  also,  Lyon  v.  Goss,  Cal. 
App.,  115  P.2d  886,  reversed  on 
other  grounds.  Sup.,  19  Cal.2d 
659.  123  P.2d  11.  The  declaratory 
judgment  in  this  case  was  in  the 
form  of  an  interlocutory  degree 
or  order,  but  it  was  in  substance 
and  effect  a  final  judgment,  and  it 
was  held  that  the  defendant  could 
not  attack  the  terms  of  such  in- 
terlocutory order  on  an  appeal 
from  the  purportedly  final  judg- 
ment entered  in  the  case. 
14.  Ky. — ^Jefferson  County  v.  Chilton, 
236  Ky.  614,  33  S.W.2d  601. 
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completes  the  action  of  the  court  as  to  the  particular  transaction 
or  occurrence,  just  as  is  the  case  with  other  remedies,  but  is  no 
more  final  than  any  of  them  when  the  court  has  not  completed  its 
adjudication,  and  under  the  circumstances  hereinabove  stated,  the 
granting  of  the  declaratory  judgment  as  to  the  construction  of  the 
contract  fails  to  add  the  element  of  finality  otherwise  lacking  to 
the  adjudication  made,  where  the  element  of  damages  is  undis- 
posed ofj" 

An  appeal  from  a  declaratory  judgment  is  properly  taken  to  the 
court  of  common  pleas  in  Ohio  where  the  proceedings  were  com- 
menced in  a  probate  court,  for  a  judgment  of  declaration  with  re- 
spect to  the  distribution  to  be  made  of  property  of  an  estate,  in  the 
course  of  probate  therein.'* 

In  Ohio  upon  appeal  to  the  court  of  appeals  from  the  court  of 
common  pleas,  judgment  will  be  entered  upon  a  de  novo  trial,  and 
this,  notwithstanding  the  fact  that  it  is  recognized  that  the  action 
for  declaratory  judgment  was  at  law,  and  the  questions  decided 
were  questions  of  law,  but  when  appeal  is  noted  upon  questions 
of  both  law  and  fact  and  no  objection  is  made  to  the  proceedings, 
as  upon  this  type  of  appeal  it  will  be  considered  and  decided  as  a 
question  of  law.'^ 

Although  a  petition  filed  in  a  probate  case  is  treated  therein  as 
calling  for  declaratory  relief,  still  it  is  to  be  governed  by  rules  re- 
lating to  probate  orders  in  California  with  respect  to  matters  in 
connection  with  an  appeal.'* 

In  Georgia  where  the  proceeding  is  principally  one  at  law,  al- 
though it  may  have  some  equitable  features,  under  the  local  pro- 
cedure the  appeal  is  properly  taken  to  the  court  of  appeals,  since 
the  proceeding  will  be  considered  as  one  at  law,  despite  the  fact 
of  presence  of  certain  equitable  features,  as  for  instance,  where 

11  U.S.— Petrol  Corp.  v.   Petroleum  ton,  Ohio  ,  65   N.E.2d 

Heat  &  Power  Co.,  C.C.A.N.Y.,  893.    However,  see  147  Ohio  St. 

162  F.2d  327.  313,  71    N.E.2d  246,   170  A.L.R. 

16.  Ohio — Davis  v.  Warner,  47  Ohio  199. 

App.  495,  192  N.E.270,  error  dis-  18.  Cal.— In  re  Janota's  Estate  (Gold- 
missed,  127  Ohio  St.  597,  190  N.E.  berg  v.  Janota),  124  Cal.App.  238, 
386.  12  P.2d  163. 

17.  Ohio — Hagerman  v.  City  of  Day- 
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there  is  a  prayer  for  interlocutory  injunction,  but  which  is  merely 
ancillary  to  the  main  proceeding  for  declaratory  relief.'* 

An  action  originally  instituted  under  the  Declaratory  Judgment 
Statute  which  presented  issues  for  reformation  of  a  lease,  specific 
performance  of  a  written  contract  to  make  a  lease,  construction  of 
a  will,  and  declaration  of  rights  of  the  parties  under  the  lease  as 
reformed,  is  appealable  as  presenting  issues  equitable  in  character 
which  were  formerly  cognizable  in  the  particular  state  in  courts 
of  chancery.  Appealability  from  a  judgment  in  a  declaratory  ac- 
tion as  in  chancery  does  not  depend  solely  on  whether  the  right 
and  remedy  are  created  by  statute,  but  whether  the  basic  principles 
of  proceedings  authorized  by  statute  are  equitable  in  character  and 
based  upon  some  equitable  doctrine  formerly  cognizable  in  courts 
of  chancery.*® 

The  appeal  must  be  from  an  ''appealable"  order  or  judgment, 
and  it  is  generally  held  that  an  appeal  cannot  be  taken  from  re- 
citals in  findings  of  fact,  or  conclusions  of  law  or  direction,  or 
orders  for  a  judgment,  or  any  order  or  direction  falling  short  of 
a  judgment  or  other  "appealable"  order.*' 

An  order  overruling  defendant's  motion  to  dismiss  the  action  for 
improper  venue  is  interlocutory  and  not  appealable  if  considered 
alone,  but  where  the  court  has  jurisdiction  of  an  appeal  from  an 
interlocutory  injunction,  then  on  such  an  appeal  the  reviewing  court 
has  power  to  also  review  the  order  refusing  a  dismissal  of  the  com- 
plaint on  the  ground  of  improper  venue.** 

It  has  been  held  that  a  purported  declaratory  judgment  which 
was  void  because  of  the  existence  of  another  remedy  available  to 
the  plaintiff,  would  not  support  an  appeal,  and  an  appeal  there- 
from would  be  dismissed.** 

19.  Ga.— Findley  v.  City  of  Vidalia,  Co.  v.  Dow  Chemical  Co.,  CCA. 
204  Ga.  279.  49  S.E.2d  658.    See            Mich.,  161  F.2d  956. 

also,  78  Ga.App.  581,  51   S.E.2d      23.  Ala.— State    v.    Inman,    238    Ala. 

542.  555,    191    So.  223.    It  should  be 

20.  Ohio— S.  S.  Kresge  Co.  v.  B.  D.  noted  however  that  the  force  of 
K.  Co.,  52  Ohio  App.  101,  3  N.E.  this  holding  is  greatly  weakened 
2d  529.  by   the   fact   it   was   based   upon 

21.  Wii. — Thoenig  v.  City  of  Adams,  the  ground  that  the  judgment  of 
236  Wis.  319,  294  N.W.  826.  declaration     was     void     because 

22.  Mich. — American  Chemical  Paint  there  existed  another  remedy. 
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Where  the  trial  court,  in  a  suit  for  declaratory  relief,  in  a  hear- 
ing on  the  plaintiff's  pleading  alone  erroneously  dismissed  the  ac- 
tion, so  that  on  appeal  there  was  no  declaratory  judgment  before 
the  reviewing  court  for  review,  such  court  having  no  original  juris- 
diction in  reversing  the  judgment  of  dismissal  could  not  enter  a 
final  decree  for  the  plaintiff,  but  could  only  remand  the  cause  for 
further  proceedings  as  might  be  necessary  to  develop  the  issues.*^ 

In  a  taxpayer's  action  seeking  a  declaration  as  to  the  constitu- 
tionality of  the  portion  of  the  school  law  requiring  that  pupils 
attending  a  private  school  be  granted  the  same  transportation 
rights  as  pupils  of  public  schools,  the  fact  that  the  court  refused 
to  declare  the  parties'  rights  did  not  preclude  a  reviewing  court 
from  making  a  declaration  of  rights  in  view  of  the  importance  of 
the  public  question  involved.*' 

A  declaration  on  issues  within  the  pleadings  was  a  declaratory 
judgment  sought  by  litigants,  and  has  the  force  of  a  final  judgment 
from  which  an  appeal  is  properly  taken,  notwithstanding  the  men- 
tion in  the  judgment  of  the  right  to  further  relief  by  way  of  mone- 
tary damages.** 

§  478.    Review  of  Decisions  of  Rate-Making  Bodies  by  the  Courts 

Where  a  judicial  review  of  a  decision  of  a  rate-making  body  is 
not  available,  mere  legislative  review  by  a  court  of  an  order  of 
corporation  commission  fixing  gas  rates  is  insufficient  to  satisfy 
the  requirements  of  due  process.  Due  process  is  not  accorded  to 
a  public  utility  if  review  by  a  state  court  of  a  state  commission's 
rate  order  is  construed  to  be  judicial  if  it  confirms  the  order,  and 
legislative  or  administrative,  if  it  reverses  the  order.*^ 

Under  the  act  depriving  the  Federal  District  Court  of  jurisdic- 
tion of  intrastate  rate  cases,  the  court  is  not  permitted  to  review  a 

24.  Va. — P  ortsmouth  Restaurant  v.    State    Highway    Commission, 
Ass'n.    V.    Hotel    &    Restaurant  351  Mo.  922,  173  S.W.2d  580. 
Emp.  Alliance,  Local  No.  807,  of      27.  U.S. — Gary  v.  Corporation  Com- 
Portsmouth,  183  Va.  757,  33  S.E.  mission  of  Oklahoma,  D.C.Okla., 
2d  218.  9  F.Supp.  709,  affirmed  Corpora- 

25.  Ky. — Sherrard  v.  Jefferson  tion  Commission  of  Okla.  v.  Cary, 
County  Bd.  of  Ed.,  294  Ky.  469,  56  S.Ct.  300,  296  U.S.  452,  80  L. 
171  S.W.2d  963.  Ed.  324. 

26.  Mo.— Webb-Boone     Paving     Co. 
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hearing  given  to  a  public  utility  corporation  for  errors  of  law  or 
fact,  by  a  state  rate-making  body,  and  the  facts  of  reasonable  no- 
tice and  hearing  is  all  that  can  be  determined  for  jurisdictional  pur- 
poses of  the  rate-making  body  by  the  federal  court.** 

§  479.     Declaratory  Relief  on  Review  of  Orders  of  Boards  and 
Commissions 

It  seems  inappropriate  to  allow  the  joinder  of  a  prayer  for  a  de- 
claratory judgment  with  an  appeal  from  the  order  of  a  board  or 
commission,  even  though  the  appeallate  tribunal  would  have  juris- 
diction to  render  a  declaratory  judgment  in  the  exercise  of  its 
original  jurisdiction.  It  has  been  held  that  the  joinder  of  such  an 
application  with  the  appeal  constitutes  a  misjoinder,  and  the  ap- 
plication for  declaratory  relief  would  be  ignored.** 

§  480.    Who  Has  Right  of  Appeal 

Where  the  judgment  rendered  in  a  declaratory  action  granted 
to  the  plaintiff  all  of  the  relief  requested  by  him,  he  cannot  appeal 
as  a  "party  aggrieved",  which  meant  under  a  statute  a  person  de- 
prived of  some  pecuniary,  individual,  or  corporeal  right,  the  right 
of  appeal  being  restricted  to  a  "party  aggrieved"  as  thus  defined.*^ 
So,  too,  a  declaratory  judgment  will  be  affirmed  on  appeal  where 
it  appears  that  the  rights  contended  for  by  the  appellant  on  appeal 
were  neither  denied  nor  confirmed;  that  is,  where  there  is  no  ad- 
judication thereof.*^ 


28.  U.S. — Mississippi  Power  &  Light 
Co.  V.  City  of  Jackson,  D.C.Miss., 
9  F.Supp.  564. 

Mississippi  Power  &  Light  Co. 
V.  City  of  Jackson,  CC.A.Miss., 
116  F.2d  924,  certiorari  denied  61 
S.Ct.  741,  312  U.S.  698,  85  L.Ed. 
1133. 

29.  Conn. — City  of  New  Haven  v. 
City  of  New  Haven  Water  Co., 
132  Conn.  496,  45  A.2d  831. 

Willard  v.  Town  of  West 
Hartford,  135  Conn.  303,  63  A.2d 
847. 

30.  Ky.— Maddox  v.  Giltncr,  226  Ky. 
578,  11  S.W.2d  426. 


In  the  course  of  the  opinion  the 
court  said,  "When  a  litigant  suc- 
ceeds in  obtaining  all  he  asks  in 
the  trial  court  having  jurisdiction 
of  a  cause,  he  no  longer  has  a 
grievance  to  be  corrected  by  an 
appeal  to  a  reviewing  court,  whose 
chief  duties  are  to  correct  abuses 
in  the  trial  court,  whereby  the 
rights  of  a  litigant  were  preju- 
diced and  he  was  thereby  depnved 
of  his  just  dues  under  the  law. 
When  he  has  no  such  grievance, 
he  is  not  entitled  by  appeal  to 
have  the  appellate  court  approve 
the  judgment  in  his  favor. 
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As  a  general  rule  the  aggrieved  parties  may  appeal  (or  sometimes 
stated  persons  aggrieved).  So  it  seems  clear  enough  that  where 
trustees  of  an  estate  have  dealt  with  other  persons  in  such  a  man- 
ner that  the  trustees  might  be  subjected  to  liability  under  a  decree 
or  judgment  in  a  declaratory  proceeding,  in  such  case,  they  may 
appeal  as  persons  aggrived.** 

Where  all  of  the  heirs  of  a  testator  and  beneficiaries  of  a  trust 
created  by  the  testator's  will  acquiesce  in  the  granting  of  a  de- 
claratory judgment  construing  a  trust  created  by  the  will,  the 
trustee  thereof  who  had  no  interest  other  than  performing  the 
duty  adjudicated  by  such  declaration  of  rights  could  not  appeal 
from  the  judgment,  since  he  is  not  an  "aggrieved  party"  within  the 
meaning  of  the  statute  granting  the  right  of  appeal.** 


"Of  course,  the  rule  does  not 
apply  where  the  appellant  only 
partially  succeeds  in  his  conten- 
tions below,  since  in  that  case  he 
may  appeal,  if  other  conditions 
permit  it,  to  obtain  a  correction 
of  the  errors  of  which  he  com- 
plains and  by  which  he  failed  to 
obtain  all  of  the  relief  he  asked." 
31.  Ky. — Mendel  v.  Congregation 
Adath  Israel,  213  Ky.  371,*  281 
S.W.  163.  The  form  of  the  judg- 
ment entered  in  the  cited  case 
is  set  forth  at  length  in  the  ap- 
pendix. The  question  involved 
was  the  power  of  a  church  cor- 
poration to  donate  and  the  au- 
thority of  a  city  to  accept  a 
cemetery  owned  by  the  church 
corporation,  which  had  not  been 
used  as  a  place  of  sepulcher  for 
forty  years.  The  city  would 
only  accept  on  condition  all 
bodies  and  tombstones  and  grave 
markers  should  be  removed 
therefrom  before  delivery  of  the 
deed  conveying  the  property. 
The  appellant  was  made  a  party 
defendant  to  the  church  corpora- 
tion's action  along  with  certain 
city  officials  to  determine  the 
question    of  power   to   make   the 


donation  by  the  church  corpora- 
tion and  of  the  city  to  accept 
same.  It  does  not  appear  that 
any  consideration  was  given  to 
appellant's  objection  to  remvo- 
ing  the  body  of  her  grandfather 
who  had  been  buried  in  the 
cemetery  for  more  than  forty 
years;  it  does  not  appear  that 
such  objection  was  an  issue 
made  by  the  pleadings.  No 
necessity  appears  for  making  the 
appellant  a  party  defendant. 
However,  it  appears  that  the 
defendant's  rights  were  no  way 
prejudiced  by  the  decision. 

32.  Mass.— Hendrick  v.  Mitchell,  320 
Mass.  155,  69  N.E.2d  466. 

33.  S.D.— In    re    Reeves*    Estate,    62 
S.D.  618,  256  N.W.  113. 

Wis. — Where  an  insurance  com- 
pany defends  an  action  in  the 
name  of  its  assured,  it  is  so  far  re- 
garded as  the  real  party  in  in- 
terest, or  "aggrieved  party"  that 
it  can  appeal  from  the  judgment 
rendered  without  the  consent  of 
and  even  against  the  assured's 
will.  Grandhagen  v.  Grandhagen, 
199  Wis.  315,  225  N.W.  935. 

Anderson,  An  Automobile  Ac- 
cident Suit,  §  34. 
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Where  a  declaratory  decree  or  judgment  affects  adversely  the 
interests  of  a  minor,  and  the  appellant  attempts  to  protect  and  as- 
sert the  rights  of  such  minor,  although  the  appellant  has  not  been 
formally  appoined  guardian  ad  litem,  the  appellant  will  be  treated, 
in  these  circumstances,  as  if  he  had  been  formally  appointed  guar- 
dian ad  litem  for  the  minor  for  the  purpose  of  appealing  from  the 
declaratory  decree  or  judgment  adverse  to  such  minor.** 

Where  certain  insul'ance  companies  brought  a  suit  for  a  declara- 
tion of  rights  as  to  whether  the  acts  of  their  adjustors  constituted 
the  practice  of  law,  and  the  general  chairman  of  the  joint  com- 
mittee and  advisory  committee  of  the  bar  association  filed  a  cross- 
bill for  an  injunction  and  the  petition  of  the  plaintiffs  which  chal- 
lenged the  constitutionality  of  a  statute  regulating  the  practice  of 
law  was  dismissed,  and  the  entire  case  decided  on  the  cross-bill, 
plaintiffs  were  entitled  to  be  heard  on  appeal,  concerning  the  con- 
stitutionality of  such  statute.*' 

That  a  party  to  a  contract  invoked  the  power  of  the  court  to 
enter  a  declaratory  judgment  with  regard  to  the  contract  does  not 
operate  to  preclude  him  from  appealing  from  the  judgment  so  ren- 
dered.** 

The  question  of  whether  an  action  under  the  federal  declaratory 
judgment  statute  by  a  New  York  corporation  should  have  been 
dismissed  because  the  plaintiff-corporation  prosecuted  an  appeal 
from  a  judgment  of  dismissal  of  its  complaint  subsequent  to  the 
plaintiff's  dissolution  as  a  corporation,  was  one  to  be  determined 
by  the  law  of  the  state  of  the  incorporation  of  the  plaintiff,  and 
under  the  laws  of  New  York  a  dissolved  corporation  may  do  all 
acts  required  to  be  done  to  adjust  and  wind  up  its  business  affairs. 


34.  Md.— Staley  v.  Safe  Deposit  & 
Trust  Co.  of  Baltimore,  189  Md. 
447,  56  A.2d  144. 

35.  Mc— Liberty  Mut.  Life  Ins.  Co. 
V.  Jones,  Mo.,  130  S.W.2d  945, 
125  A.L.R.  1149. 

36.  Wash. — Schoenwald  v.  Diamond 
K  Packing  Co.,  192  Wash.  409, 
73  P.2d  748.  In  the  last-cited 
case   the  court   said,   "It   is  also 


suggested  by  the  defendant  that, 
since  plaintiff  invoked  the  power 
of  the  court  to  enter  a  declara- 
tory judgment,  he  is  in  no  posi- 
tion to  complain  of  the  judgment 
entered.  The  suggestion  is  with- 
out merit.  To  sustain  it  would 
in  effect  deny  the  plaintiff  in  all 
such  cases  the  right  of  appeal." 
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to  sue  and  to  be  sued  in  its  corporate  name  and  could  therefore 
prosecute  an  appeal  from  an  adverse  judgment.'*' 

§  481.    Time  Limitation  on  Right  of  Appeal 

Where  a  declaratory  judgment  is  sought  as  a  principal  relief, 
but  an  injunction  or  other  relief  is  sought  as  a  minor  incident  there- 
to, and  the  time  for  appeal  is  fixed  at  one  period  from  a  judgment 
or  decree  generally,  and  a  different  and  shorter  time  is  provided  for 
an  appeal  from  an  order  granting  or  denying  an  injunction  or  other 
incidental  relief,  then  the  matter  of  substance  will  control,  and  the 
period  of  appeal  from  the  principal  relief  will  be  allowed,  as  for 
example,  where  the  period  within  which  an  appeal  may  be  taken 
from  a  judgment  or  decree  is  six  months  and  the  time  within  which 
an  appeal  may  be  taken  from  the  granting  or  refusing  to  grznt  an 
injunction  is  ten  days,  in  these  circumstances,  where  the  principal 
relief  is  sought  is  a  declaration  of  rights,  then  the  six  months 
period  will  control.** 

Where  there  is  a  statute  fixing  a  time  to  appeal  from  a  declara- 
tory judgment,  then  it  will  control,  even  though  the  declaratory 
judgment  action  is  brought  for  the  purpose  of  quieting  title  and 
there  is  a  different  time  fixed  for  appeal  from  judgments  in  quiet 
title  actions.** 

§  482.    Effect  of  Compromise  or  Abandonment  Pending  Appeal 

It  is  elementary  law  that  an  appeal  will  be  dismissed  where  the 
case  is  settled  during  the  pendency  thereof.*®  Modification  of  the 
judgment  in  a  trial  court  of  proceedings  by  parties  in  a  divorce 
action  to  secure  judicial  interpretation  of  a  property  settlement 
executed  by  such  parties  and  incorporated  in  a  final  decree  ren- 
dered in  such  action  agreed  upon  by  the  parties  pending  appeal 
from  the  trial  court's  judgment  will  be  accepted  by  the  appellate 
court  and  a  judgment  affirmed  as  so  modified.*^ 

37.  U.S.— Treemond    Co.    v.    Scher-      39.  Ky.— North  Eastern  Coal  Co.  v. 

ing  Corporation,    C.C.A.N.J..  122  B  levins,  Ky. ,  229  S.W. 

F.2d  702,  reversing,   D.C,  35   F.  2d  162. 

Supp.  475.  40.  Cole— Coryell    v.     Fawcett,     54 

38.  Ala.— Employer's    Insurance    Co.  Colo.  353,  130  P.  838. 

of  Alabama  v.  Brooks,  250  Ala.      41.  CaL — Chaplin  v.   Chaplin,  9  CaL 
36,  33  So.2d  3.  App.2d  182,  49  P.2d  296. 
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A  judgment  for  defendant  in  a  declaratory  action  by  a  bank 
and  individuals  to  determine  the  rights  of  the  parties  under  a 
contract  to  sell  realty  to  the  defendant  will  be  affirmed,  on  appeal, 
where  the  bank  had  delayed  in  performing  such  contract,  furnished 
"an  interim  title  insurance  binder**  instead  of  title  insurance,  as 
required  by  the  contract,  and  abandoned  its  appeal  and  the  in- 
dividual plaintiff  did  not  appear  as  a  grantor  in  the  deed  executed 
to  the  defendant,  and  the  record  failed  to  show  any  cause  of  ac- 
tion existing  in  favor  of  the  individual  plaintiff.** 

§  483.    Absence  of  Necessary  Parties  in  the  Trial  Court 

Under  a  Declaratory  Judgment  Statute  wherein  there  is  a  pro- 
vision to  the  effect  that  the  appellate  court  in  its  review  of  declara- 
tions of  right  is  not  confined  to  errors  alleged  or  apparent  in  the 
record,  an  appellate  court  will  dismiss  a  declaratory  action  in- 
volving the  constitutionality  of  a  statute  for  lack  of  indispensable 
parties.-** 

So  in  a  declaratory  judgment  action  seeking  a  determination 
of  the  legality  of  a  scheme  of  chance,  where  the  lower  court  sus- 
tained a  demurrer  to  the  plaintiff's  pleading  on  the  ground  of  un- 
constitutionality of  a  statute  permitting  merchants  to  award  prop- 
erty or  money  to  customers  by  lot  where  no  fee  was  charged  for 
the  right  to  participate  in  the  drawings,  a  reviewing  court  will  not 
only  reverse  the  judgment  of  the  lower  court,  but  will  dismiss  the 
action  where  necessary  parties  are  absent  therein.** 

So  an  action  for  a  declaration  of  rights  against  a  city  to  secure 
an  adjudication  of  the  legality  of  a  plan  whereby  customers  of  a 
tailor  obtain  chances  to  receive  a  free  suit  of  clothes  at  weekly 
drawings,  does  not  present  a  justiciable  question,  which  would 
give  the  appellate  court  jurisdiction,  where  the  state  officers 
charged  with  the  enforcement  of  the  statute  against  lotteries  were 
not  joined  as  parties  defendant,  as  required  by  law.*'  Issues  relat- 
ing to  persons  who  are  not  represented  in  a  declaratory  action  and 
are  not  before  a  reviewing  court,  and  the  facts  with  respect  to 

42.  N.C.— Branch  Banking  &  Trust  ville,  279  Ky.  712,  131  S.W.2d  92. 
Co.  V.  Toney,  215  N.C.  206,  1  44.  Ky.— Worden  v.  City  of  Louis- 
S.E.2d  538.  ville,  279  Ky.  712,  131  S.W.2d  923. 

43.  Ky. — Worden  v.   City  of  Louis- 
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them  are  not  disclosed,  will  not  be  adjudicated  by  the  appellate 
court.*^ 

Where  the  only  persons  adversely  affected  by  a  declaratory 
judgment  are  minors,  and  should  have  been  but  were  not  made 
parties  to  the  action,  the  court  on  review  will  reverse  and  remand 
the  action  with  instruction  to  permit  an  amendment  to  bring  in  the 
interested  minor  parties  in  the  proceeding.  And  this  will  be  done 
by  the  appellate  court  in  spite  of  the  fact  that  all  parties  desire 
the  judgment  to  be  affirmed.  If,  after  the  case  reached  the  trial 
court,  the  parties  litigant  shall  refuse  to  bring  in  such  minors,  then 
the  trial  court  should  dismiss  the  action,  or  order,  on  its  own  mo- 
tion the  minor  parties  brought  in.-**' 

Where  it  appears  on  appeal  that  other  persons  may  be  affected 
by  the  judgment,  who  are  not  made  parties  litigant,  then  the  judg- 
ment will  be  reversed  to  the  end  that  a  final  decree  may  be  granted. 
So,  in  a  case  where  it  did  not  appear  that  the  deceased  son,  who 
was  the  only  defendant  to  a  proceeding,  was  the  sole  remainder- 
man of  certain  lands  upon  which  crops  had  been  raised,  and  which 
crops  were  involved  in  the  proceeding,  then  the  declaratory  action 
will  be  reversed  to  the  end  that  a  final  decree  may  be  entered 
settling  the  rights  of  all  parties,  including  persons  interested  in 
said  crops.'**'* 

§  484.    Moot  Questions  Not  Decided  on  Appeal 

The  appellate  court  is  not  bound  to  determine  questions  which 
have  become  moot  or  academical,  and  as  a  rule,  will  not  do  so.** 
No  appeal  lies  from  a  moot  judgment  for  the  reason  that  it  is 


45.  Ky. — Worden  v.  City  of  Louis- 
ville. 279  Ky.  712,  131  S.W.2d  923. 

46.  Ala.— Doby  v.  State  Tax  Com- 
mission, 234  Ala.  150,  174  So.  233. 

47.  Ky.— Combs  v.  Slone,  305  Ky. 
415,  200  S.W.2d  926. 

47a.  Ky. — ^Thomas*  Executor  v.  Goss, 
300  Ky.  539,  189  S.W.2d  857. 

48.  U.S.— Atherton  Mills  v.  Johnston, 
N.C.,  42  S.Ct.  422,  259  U.S.  13, 
66  L.Ed.  814. 

Ford  Motor  Co.  v.  National 
Labor  Relations  Board,  59  S.Ct. 
301,  305  U.S.  364,  83  L.Ed.  221, 


dismissing  certiorari  99  F.2d  1003, 
certiorari  granted  59  S.Ct.  80 
(2  cases),  305  U.S.  585,  83  L. 
Ed.  370,  affirming  order  Nation- 
al Labor  Relations  Board  v. 
Ford  Motor  Co.,  99  F.2d  1009, 
certiorari  granted  Ford  Motor 
Co.  V.  National  Labor  Relations 
Board,  59  S.Ct.  80  (2  cases),  305 
U.S.  585,  83  L.Ed.  370. 

Barker  Painting  Co.  v.  Local 
No.  734  Brotherhood  of  Painters, 
Decorators,  and  Paper  Hangers 
of  America,  D.C.N.J.,  12  F.2d  945, 
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void.**  Courts  will  not  any  more  decide  moot  questions  on  appeal 
than  they  will  be  entertained  on  the  trial.'®  It  is  immaterial 
whether  a  question  has  become  moot  pending  appeal  or  was 
stamped  with  such  character  from  the  inception  of  the  action."' 
And  where  it  appears  that  a  question  has  become  moot  pending 
appeal,  the  appeal  proceedings  for  review  will  be  dismissed.'* 


affirmed,  C.C.A.,  34  F.2d  3.  cer- 
tiorari granted  50  S.Ct  88,  280 
U.S.  550,  74  L.Ed.  608,  affirmed 
50  S.Ct.  356,  281  U.S.  462,  74 
L.Ed.  967. 

Colo.— Coryell  v.  Fawcctt,  54 
Colo.  353,  130  P.  838. 
Minn. — Seiz  v.  Citizens  Pure  Ice 
Co.,  207  Minn.  277,  290  N.W.  802. 
Neb. — Banning  v.  Marsh,  124 
Neb.  207,  245  N.W.  775,  wherein 
the  court  said,  "The  appellant 
(an  intervener)  prosecutes  this 
appeal  to  secure  a  determination 
by  this  court  of  the  constitution- 
ality of  the  law.  The  right  of 
the  intervener  to  challenge  the 
constitutionality  of  this  act  is 
grounded  upon  his  interest  as  a 
taxpayer  to  prevent  additional 
tax  burdens  by  referendum  upon 
an  unconstitutional  statute.  It  is 
the  appellant's  contention,  to 
quote  from  his  brief,  *that  tax- 
payers of  the  State  should  not  be 
required  to  pay  the  expense  in- 
cident to  having  a  referendum  of 
an  unconstitutional  statute.*  How- 
ever, since  the  decision  of  the  trial 
court  from  which  no  appeal  was 
taken,  the  appellant  was  not 
threatened  with  this  expense  for 
that  the  trial  court,  finding  that 
the  referendum  petition  was  in- 
sufficient, enjoined  the  secretary 
of  state  from  placing  referendum 
ballot  title  on  the  official  ballot 
The  constitutional  question  then 
became  a  moot  question.  It  is  not 
within  the  province  of  this  court 
to  determine  abstract,  hypothet- 
ical and  moot  questions." 
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49. 


50. 


51. 


Conrad  v.  Kaup,  137  Neb.  900, 
291  N.W.  687. 

Wash.— Brehm  v.  ReUil  Food 
and  Drug  Clerks  Union  No.  1105, 
4  Wash.2d  98,  102  P.2d  685,  hold- 
ing that  whether  employer  was 
entitled  to  injunctive  relief  against 
threatened  picketing  by  a  union 
on  the  ground  that  the  employer 
contracted  that  all  sales  persons, 
except  store  managers,  should  be 
union  members  and  that  some  of 
the  members  of  the  sales  force 
had  not  become  members  of  the 
union  and  that  others  had  al- 
lowed their  dues  to  be  in  arrears, 
became  a  "moot  question,"  where 
pending  appeal  the  controversy 
between  the  union  and  the  em- 
ployer in  such  respect  was  set- 
tled and  the  undoubted  rule  is 
that  a  reviewing  court  will  not 
decide  a  question  where  the  con- 
troversy has  ceased  to  exist  and 
there  is  nothing  upon  which  a 
judgment  could  operate. 
U.S.— Lord  V.  Veazie,  8  Howard 
251,  12  L.Ed.  1067. 

See  sections  (H  and  68,  supra. 
U.S.— Mills  V.  Green,  S.C,  16  S. 
Ct.  132,  159  U.S.  651,  40  L.Ed. 
293. 

Jones  V.  Montague,  Va.,  24  S. 
Ct.  611,  194  U.S.  147,  48  L.Ed. 
913. 

La. — In  re  Westwego  Moss  Co., 
196  La.  168,  198  So.  893. 
U.S.— Mills  V.  Green,  S.C,  16  S. 
Ct.  132,  159  U.S.  651,  40  L.Ed. 
293. 

Jones  V.  Montague,  Va.,  24  S. 
Ct.  611.  194  U.S.  147,  48  L.Ed. 
913. 
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Where  it  appeared  that  in  a  declaratory  action  the  validity  of 
a  city  ordinance  was  drawn  in  question,  and  that  after  the  judg- 
ment of  the  trial  court  had  been  entered  decreeing  the  invalidity  of 
such  ordinance,  the  municipality  had  enacted  a  new  ordinance 
eliminating  the  objectionable  features;  under  these  circumstances 
the  appeal  that  has  become  moot  will  not  be  entertained,  and  this 
is  true  notwithstanding  the  insistence  on  the  part  of  the  parties 
that  a  declaratory  judgment  should  be  entered  defining  the  rights 
of  the  parties  under  the  new  ordinance.'* 

In  order  that  it  might,  in  such  a  case,  be  finally  disposed  of,  it 
is  proper  for  the  appellate  court  to  request  the  parties  to  enter  into 
a  stipulation  with  respect  to  the  new  ordinance,  and  this  is  true 
notwithstanding  the  fact  that  the  new  ordinance  was  not  in  ques- 
tion at  the  time  the  action  was  filed  in  the  court  below.'* 

Where  the  commissioner  of  fisheries  has  issued  permits  with 
respect  to  the  removal  of  oysters  from  the  jurisdiction,  which 
permits  are  challenged  in  a  declaratory  proceeding,  the  fact  that  no 
subsequent  permits  have  been  issued  by  the  commissioner,  and 
that  there  is  little  likelihood  that  they  will  be  so  issued,  does  not 
require  the  appeal  to  be  treated  as  involving  a  moot  question,  where 
the  power  resides  in  the  commissioner  to  issue  such  permits  in 
the  event  he  shall  decide  to  do  so." 

If  in  the  interest  of  the  parties,  it  shall  appear  necessary,  or  if 
the  course  of  justice  dictates,  the  court  will  reverse  a  case  on  ap- 
peal that  involves  only  a  moot  question  and  remand  it  for  such 
proceedings  in  the  trial  court  as  in  such  case  shall  be  deemed 
proper  under  the  law,  for  example,   a   dismissal  without   preju- 

Neb.— Conrad  v.  Kaup,  137  Neb.  Wi».— State  v.  Kohlcr,  202  Wis. 

900,  291  N.W.  687.  352,  232  N.W.  842. 

52.  U.S.— Singer  Mfg.  Co.  v.  Wright,  53.  Ohio— Hagerman  v.  City  of  Day- 

Ga.,  12  S.Ct.   103,   141   U.S.  696,  ton,  supra. 

35  L.Ed.  906.  54.  Ohio-Hagcrman  v.  City  of  Day- 
Mo. — Dolan  V.   Richardson,   Mo.             .            ...      u  u*                  r 

««,    r.,,r^.  .^^*,  ^0"»  supra,  tHis     holding     is     of 

App.,  181   S.W.2d  997.  ^     K*f  i            a             • 

M  r      ^         ,       ^          i^T  XT  L              doubtful    soundness    since    as  a 

Neb. — Conrad  v.  Kaup,  137  Neb.                       ,       ,      .    , 

900  291  N  W  687  general   rule   judgments    are   en- 

Ohio^Hagcrman  V.  City  of  Day-  *"*^^  ^^  °^  *^^  *»"^^  *^^  ^*^^^°"  '« 

ton,  —  Ohio  App.  — ,  65  N.E.2d  ^'^«^' 

893.  But  see  147  Ohio  St.  313,  71  55.  Va.— Haughton  v.  Lankford,  189 

N.E.2d  246.  170  A.L.R.  199.  Va.  183,  52  S.E.2d  111. 
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dice."*  A  reviewing  court  will  not,  as  a  rule,  answer  an  abstract 
question  not  directly  affecting  the  rights  of  the  parties  in  a  case 
before  it,  involving  an  actual  bona  fide  justiciable  controversy.''^ 

The  fact  that  both  parties  join  in  a  request  for  a  decision  on  a 
moot  question  will  not  affect  the  court's  attitude  with  respect  to  a 
decision  therein,  and  such  joint  request  cannot  operate  to  obtain 
a  decision  of  a  fictitious  question.'*  No  error  will  lie  to  review 
the  trial  court's  refusal  to  decide  a  moot  question.'*  Appeals  al- 
lowed the  state  or  government  in  criminal  cases  after  an  acquittal 
will  not  be  entertained  as  involving  only  a  moot  question,  and 
this  is  true  even  though  a  statute  attempts  to  authorize  it.*® 

Appellate  courts  will  hear  affidavits  of  third  parties  to  deter- 
mine whether  or  not  an  appeal  involves  a  fictitious  or  moot  ques- 
tion.*^ An  appeal  will  be  dismissed  by  the  court  where  it  only 
involves  a  moot  question,  on  the  court's  own  motion,  when  the 


56.  U.S. — U.  S.  V.  Hamburg-Amer- 
ikanische  Packet  -  Fahrt  -  Actien 
Gesellschart,  N.Y.,  36  S.Ct.  212, 
239  U.S.  446,  60  L.Ed.  387.  Ques- 
tion became  moot  by  reason  of 
the  existence  of  the  World  War. 
Conn. — Swiss  Cleaners  v.  Dan- 
aher,  129  Conn.  338,  27  A.2d  806. 
Ky.— Kelly  v.  Jackson,  206  Ky. 
815,  268  S.W.  539. 

Minn. — Seiz  v.  Citizens  Pure  Ice 
Co.,  207  Minn.  277,  290  N.W.  802. 
This  ca^  holds  that  the  review- 
ing court  would  reverse  judgment 
of  its  own  motion,  where  juris- 
diction of  the  subject  matter  was 
lacking,  that  justiciable  contro- 
versy was  absent. 

57.  CaL— Lanahan  v.  City  of  Los  An- 
geles, Cal.,  92  P.2d  1014. 

58.  Pa.— Oberts  v.  Blickens.  131  Pa. 
Super.  77,  198  A.  481,  wherein  the 
court  said:  "The  court  below 
should  not  have  assumed  juris- 
diction of  the  proceedings,  and 
even  if  both  parties  had  joined  in 
asking  for  such  a  judgment,  the 
question  of  its  availability  must 
be  determined  by  the  appellate 
court  on  appeal" 


However,  appeals  are  allowed 
to  be  prosecuted  by  the  state  in 
some  jurisdictions.  Idaho  Code 
Annotated,  1932,  §  19-2701  et  seq., 
and  cases  cited  thereunder;  Ariz. 
Rev.Code,  1928.  §  5133;  Ark. 
Craw.  &  M.  Dig.  of  Stat.,  1921. 
§  3396;  Cal.  Pen.Code.  §§  1872, 
1235,  Kerrs  Code,  Deering's  Code, 
1931,  same  sections;  Colo.Comp. 
Laws,  1921,  §  7109;  la.Code,  1927, 
§  13994;  Nev.Comp.Laws,  1929, 
§  11084;  OrcCode.  1930,  § 
13-1202;  Wash.  Remington's 
Comp.Stats.,  1922  §  1716. 

See  also,  Am. Law  Inst.Ch.  25, 
§  423. 

59.  Mass.— Johnson  v.  Foster,  221 
Mass.  248,  108  N.E.  928. 

60.  U.S.— U.  S.  V.  Evans,  29  S.Ct. 
507,  213  U.S.  297,  53  L.Ed.  803. 
Ariz. — State  v.  Miller,  14  Ariz. 
440,  130  P.  891. 

While  the  last  two  cases  did  not 
involve  a  declaratory  judgment, 
they  are  cited  for  the  purpose  of 
showing  how  the  courts  look  up- 
on moot  questions. 
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court  becomes  aware  of  this  fact  during  the  pendency  of  such  ap- 
peal," and  the  motion  for  dismissal  may  be  made  by  an  amicus 
curiae." 

An  appellate  court  is  justified  in  declining  to  deal  with  the 
merits  of  a  suit  to  enjoin  the  enforcement  of  a  rule  of  a  labor  union 
in  pursuance  of  which  the  members  of  the  union  were  called  oflF 
of  the  work,  where,  by  virtue  of  a  preliminary  injunction,  the  men 
returned  to  work  and  completed  the  same  before  a  decision  on  the 
merits.** 

A  judgment  in  a  proceeding  under  the  Declaratory  Judgment 
Statute  declaring  that  voters  living  in  incorporated  towns  or  cities 
should  not  be  permitted  to  vote  in  elections  to  determine  whether 
cattle  should  be  permitted  to  run  at  large,  will  be  reversed  as  de- 
ciding a  moot  question  where  no  election  had  been  called  and  no 
actual  controversy  presenting  right  to  vote  was  involved.*" 

A  writ  of  error  to  have  reviewed  a  decree  of  the  state  court 
refusing  to  require  a  state  official,  when  certifying  the  names  of 
nominees  to  Congress  to  the  clerks  of  various  counties  to  proceed 
under  one  state  statute  rather  than  another,  the  last  mentioned  of 
which  is  attacked  as  invalid,  will  be  dismissed  as  presenting  merely 
a  moot  issue,  where  the  election  to  be  aflfected  by  the  decree  has 
already  been  held  and  the  persons  elected  thereat  were  admitted 
to  their  respective  offices,  the  terms  of  their  offices  having  expired, 
and  their  successors  having  been  elected  according  to  the  same 
scheme  of  apportionment,  since  it  involves  only  a  moot  question. •• 

Appeal  from  a  judgment  refusing  a  writ  of  mandamus  to  de- 
clare plaintiff  the  holder  of  an  office  is  dismissible  on  the  ground 
that  the  question  presented  by  such  appeal  was  moot,  where  the 

61.  Ind—Smith  v.  Junction  Ry.  Co.,  ers  of  America,  50  S.Ct.  356,  281 
29  Ind.  546.  U.S.462,   74   L.Ed.   967,   granting 

62.  IlL— National  Jockey  Club  v.  II-  certiorari  50  S.Ct.  88,  280  U.S. 
linois  Racing  Commission,  364  111.  550,  74  L.Ed.  608,  affirming  12  F. 
630,  5  N.E.2d  224.  2d  945,  affirmed  34  F.2d  3. 

4  CJ.S.  p.  1982,  footnote  11.  55.  Ky.— Kelly  v.  Jackson,  206   Ky. 

63.  3  CJ.S.,  p.  1050.  815,  268  S.W.  539. 

64.  U.S.— Barker  Painting  Co.  v.  Lo-  66.  U.S.— Richardson  v.  McChesney, 
cal  No.  734  Brotherhood  of  Paint-  Ky.,  31  S.Ct.  43,  218  U.S.  487,  54 
ers.  Decorators,  and  Paper-Hang-  L.Ed.  1121. 
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term  of  office  in  controversy  had  previously  expired.*'^  A  writ  of 
error  from  the  Supreme  Court  of  the  United  States  to  a  state 
court  will  not  be  sustained  to  review  the  state  court's  decision  in 
favor  of  the  validity  of  an  order  for  the  issuance  of  bonds  by  an 
irrigation  district  made  in  an  ex  parte  proceeding,  before  the 
issuance  of  the  bonds,  although  one  resident  of  the  district  ap- 
peared and  filed  an  answer  and  set  up  a  federal  question,  as  the 
affirmation  of  the  state  decision  would  be  simply  an  adjudication 
of  the  right  to  make  a  contract,  and  of  a  purely  moot  question, 
unless  the  bonds  should  be  issued,  and  the  proceeding  is  only  one 
to  secure  evidence.**  However,  the  Supreme  Court  of  California 
refused  to  follow  this  decision.** 

On  the  other  hand,  however,  an  appeal  from  a  decree  dismissing 
a  suit  to  enjoin  the  enforcement  of  an  order  of  the  Interstate  Com- 


67.  Okla.— State  ex  rel.  Dorland  v. 
County  Election  Board  of  Co- 
manche County,  180  Okla.  334,  69 
P.2d  35. 

68.  U.S.— Trega  v.  Board  of  Direc- 
tors of  Modesto  Irr.  Dist.,  Cal, 
17  S.Ct.  52.  164  U.S.  179.  41  L.Ed. 
395.  But  the  Supreme  Court  of 
California  in  respect  thereto  said: 
"The  Supreme  Court  of  the  Unit- 
ed States,  speaking  through  Mr. 
Justice  Brewer,  in  Tregea  v. 
Board  of  Directors  of  Modesto 
Irr.  Dist,  17  S.Ct.  52.  164  U.S. 
179,  41  L.Ed.  395,  held  that  this 
confirmatory  act  was  simply  leg- 
islation enacted  for  the  purpose 
of  procuring  evidence  of  the  va- 
lidity of  the  organization  of  irri- 
gation districts,  in  order  that  such 
evidence  might  be  used  in  subse- 
quent litigation  in  which  the  dis- 
trict was  interested.  In  the  opin- 
ion of  the  court  in  that  case,  in 
speaking  of  the  decree  or  judg- 
ment which  might  be  rendered 
under  the  confirmatory  act,  the 
court  said:  'We  do  not  mean  to 
intimate  that  it  may  not  have  ef- 
fect as  evidence  like  the  certifi- 
cate of  an  auditor  declared  by  a 


69. 


legislator  to  be  conclusive;  but  is 
it  not  simply  as  evidence,  and  not 
as  res  adjudicata?  *  *  *  Would  it 
not  be  held,  in  effect,  whatever 
the  form,  a  mere  ex  parte  case  to 
obtain  a  judicial  opinion,  upon 
which  the  parties  might  base  fur- 
ther action?  It  seems  to  us  that 
this  proceeding  is.  after  all,  noth- 
ing but  one  to  secure  evidence; 
that  in  the  securing  of  such  evi- 
dence no  right  protected  by  the 
Constitution  of  the  United  States 
is  invaded,  and  that  the  state  may 
determine  for  itself  in  what  way 
it  will  secure  evidence  regulating 
the  proceedings  of  any  of  its  mu- 
nicipal corporations;  and  that, 
unless  in  the  course  of  such  pro- 
ceeding some  municipal  right  is 
denied  to  the  individual,  this  court 
cannot  interfere  on  the  ground 
that  the  evidence  may  thereafter 
be  used  in  some  further  action 
by  which  there  are  adversary 
claims'";  and  the  court  proceed- 
ed to  adhere  to  the  former  views 
entertained  by  it.  People  v.  Linda 
Vista  Irr.  Dist.  128  Cal.  477.  61 
P.  86. 
See  note  68,  supra. 
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merce  Commission  requiring  a  carrier  to  desist  from  granting  a 
shipper  an  alleged  undue  preference  over  his  competitors  will  not 
be  dismissed,  as  presenting  merely  a  moot  case,  because  the  time 
during  which  such  order  was  by  its  express  terms  to  continue  in 
force,  has  expired^®  And  neither  will  an  appeal  or  action  be  dis- 
missed because  the  proceeding  is  friendly  in  character,  there  being 
a  distinction  taken  between  an  amicable  lawsuit  and  a  collusive 
oneJ*  So,  too,  it  has  been  held  that  a  judgment  in  a  declaratory 
action  will  be  reviewed  by  the  United  States  Circuit  Court  of  Ap- 
peals, even  though  that  court  is  doubtful  if  an  actual  controversy 
exists,  in  view  of  the  fact  that  the  same  relief  might  have  been 
had  by  a  bill  to  quiet  titled* 


7a  U.S.— Southern  Pac.  Terminal 
Co.  V.  Interstate  Commerce  Com- 
mission, Tex.,  31  S.Ct.  279,  219 
U.S.  498,  55  L.Ed.  310.  The  rea- 
son for  this  holding  was:  In  the 
case  at  bar  the  order  of  the  Com- 
mission may  to  some  extent  (the 
exact  it  is  not  necessary  to  de- 
fine) be  the  basis  of  further  pro- 
ceedings; but  there  is  a  broader 
consideration.  The  question  in- 
volved in  the  orders  of  the  Inter- 
state Commerce  Commission  are 
usually  continuing  (as  are  mani- 
festly those  in  the  case  at  bar), 
and  these  considerations  ought 
not  to  be,  as  they  might  be,  de- 
feated by  short-term  orders,  ca- 
pable of  repetition,  yet  evading 
review,  and  at  one  time  the  gov- 
ernment, and  at  another  the  car- 
riers have  their  rights  determined 
by  the  Commission  without 
chance  of  redress. 

71.  Idaho— Payette  -  Boise  Water 
Users'  Ass'n  v.  Fairchild,  35  Idaho 
97,  205  P.  258. 

See  McCoy  v.  Carran,  179  Ky. 
590,  201  S.W.  463,  for  a  rather 
singular  case  involving  an  actual 
controversy,  though  the  defend- 
ant paid  plaintiff's  costs  and  ex- 
penses. 

72.  U.S.— Board  of  Com'rs  for    Bu- 


ras  Levee  Dist.  v.  Cockrell,  C.C. 
A.,  91  F.2d  412,  reversing  Cock- 
rell V.  Board  of  Com'rs  for  Buras 
Levee  Dist,  16  F.Supp.  273,  cer- 
tiorari denied  58  S.Ct.  142,  302 
U.S.  740,  82  L.Ed.  572.  In  the 
course  of  the  opinion  the  court 
said,  "We  greatly  doubt  whether 
an  'actual  controversy'  is  shown 
either  by  the  pleadings  or  by  the 
evidence  such  as  g^ives  the  court 
jurisdiction  to  render  a  declara- 
tory decree.  The  act  docs  not  al- 
ter the  character  of  the  contro- 
versies which  are  the  subject  of 
the  Federal  judicial  power  under 
the  constitution.  United  States  v. 
State  of  West  Virginia,  55  S.Ct. 
789,  295  U.S.  463,  464,  79  L.Ed. 
1546.  General  contentions  between 
the  parties  which  have  not  be- 
come a  definite  and  concrete  con- 
troversy will  not  sufHce.  Ashwan- 
der  V.  Tennessee  Valley  Author- 
ity, Ala.,  56  S.Ct.  466,  297  U.S. 
288,  289,  80  L.Ed.  688.  There 
seems  to  be  here  only  a  difference 
of  opinion  as  to  the  scope  of  a 
former  decree  as  it  may  affect 
possible  controversies  which  may 
develop  in  the  future  over  unas- 
certained tracts  of  land.  But  since 
neither  party  attacks  the  District 
Court's  finding  that  there  is  an 
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Where  an  insurance  company  had  issued  a  liability  policy  cov- 
ering an  automobile  and  there  were  two  suits  pending  against  the 
insured  on  such  policy,  and  the  insurance  company  sought  relief 
from  the  policy  obligation  to  defend  such  action,  upon  the  ground 
that  the  insured  had  not  cooperated,  which  action  had  been  by  the 
trial  court  dismissed  and  relief  denied,  the  appeal  from  the  denial 
of  declaratory  relief  was  not  moot  on  the  ground  that  the  insurance 
company  had  thereafter  defended  the  actions  against  its  insured 
for  the  reason  that  the  question  still  remained  of  the  duty  to  appeal 
from  adverse  judgments  against  its  insured,  in  the  event  of  the  de- 
feat of  the  insured  in  the  pending  actions.'^* 

Where  there  has  been  a  contract  entered  into  between  a  labor 
union  and  an  employer  and  a  declaratory  judgment  had  thereon, 
and  a  minority  group  sought  supplemental  relief,  the  fact  that  the 
majority  group  of  employees  have  entered  into  a  new  contract  does 
not  render  an  appeal  from  denial  of  supplemental  relief  moot,  and 
the  appeal  under  these  circumstances  will  not  be  dismissed.'^* 

Where  a  judgment  had  been  granted  on  the  pleadings,  and  it  had 
not  been  made  to  appear  to  the  court  below  that  an  amended 
answer  bringing  new  matter  would  affect  the  equities,  then  as  to 
whether  or  not  the  defendant  should  h^ve  been  permitted  to  amend 
its  answer  was  a  moot  question  on  appeal,  and  would  not  be  con- 
sidered by  the  reviewing  court.''' 

§  485.    A  Wholly  Insufficient  Pleading  Will  Not  Support  a  De- 
claratory Judgment  Warranting  Appeal  Therefrom 

Where  the  plaintiff's  pleading  does  not  state  a  cause  of  action 
within  the  provisions  of  the  declaratory  act,  such  pleading  will 
not,  of  course,  support  a  judgment  and  the  judgment  or  decree  at- 
tempted to  be  declared  and  entered,  based  upon  such  insecure 
foundation,  is  void  and  will  not  support  an  appeal.    So,  where  the 

actual  controversy,  and  since  re-  No.   1128  Amalgamated  Assn.  of 

Hef  might   have   been   had  by   a  Street,  Electric  Railway  &  Motor 

bill  to  quiet  title,  we  will  review  Coach  Employees  of  America,  256 

the  merits  of  the  case."  Wis.    274,    40    N.W.2d    504,    see 

73.  Ala.— Employer's    Insurance   Co.  also,    254    Wis.    344,    36    N.W.2d 
of  Alabama  v.  Brooks,  250  Ala.  414. 

36,  33  So.  2d  3.  75.  Fla.— Pace  v.   King,  —  Fla.  — . 

74.  Wis.— B  danger     v.     Local     Div.  38  So.2d  823. 
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plaintiff's  pleading  failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action  and  was  so  defective  that  it  would  not  support 
a  judgment,  and  it  was  dismissed  by  the  trial  court,  an  appeal  by 
the  plaintiff,  therefrom,  will  be  dismissed^* 

§  486.    Presumption    Declaratory    Judgment    Predicated    Upon 
Competent  and  Material  Evidence — ^When 

Where  a  case  is  tried  in  the  court  below  without  the  interven- 
tion of  a  jury,  and  even  though  the  court  may  admit  incompetent 
and  immaterial  evidence,  the  presumption  is  indulged  on  appeal 
that  the  trial  court  considered,  in  reaching  its  decision,  only  the 
competent  and  material  evidence  presented  in  the  record."'"' 

§  487.    Scope  of  Review 

The  scope  of  review  in  declaratory  actions  is  governed  by  the 
same  principles  with  respect  to  review  as  in  other  actions  general- 
ly, and  on  such  review,  the  appellate  court  will  not  pass  on  ques- 
tions which  are  not  embraced  in  a  stipulation  entered  into  by  the 
parties  containing  propositions  to  be  submitted  to  the  court,*'* 
and  where  neither  party  attacks  a  finding  that  the  suit  involves 
an  actual  controversy  and  where  the  question  could  be  raised  and 
decided  in  an  action  at  law  or  suit  in  equity,  the  appellate  court 
will  review  the  case  on  its  merits,  notwithstanding  the  existence 
of  doubt  as  to  whether  or  not  an  actual  controversy  is  present.''* 

The  Supreme  Court  is  without  power  to  declare  the  law  unless 
the  Uniform  Act  is  complied  with  in  those  states  having  adopted 
that  act.*® 

76.  Ala. — Bagwell  v.  Woodward  Iron  79.  U.S. — Board  of  ComVs  for  Buras 
Co.,  236  Ala.  668,  184  So.  692.  Levee  Dist.  v.  Cockrell,  C.C.A.,  91 

77.  U.S.— Policyholders  Nat'l.  Life  F.2d  412,  reversing  Cockrell  v. 
Insurance  Co.  v.  Harding,  147  F.  Board  of  ComVs  for  Buras  Levee 
2d  851.  Dist.,  16  F.Supp.  273,  certiorari 
Ark.— Morris  v.  Williams,  149  F.  denied  58  S.Ct.  142,  302  U.S.  740, 
2d  703,  CCA. Ark.,  reversing  59  F.  g2  L.Ed.  572. 

Supp.  508.  See  also,  note  72  in  section  484. 

78.  Conn. — Town    of    Newington  v.  •.,.„,.,                     ^. 
Mazzaccoli,  133  Conn.  146,  48  A.  80.  Neb.-Wightman     v.     City     of 
2d  729.                                ^  Wayne,   144   Neb.  871,   15   N.W. 
Ky. — Holland  v.  Fayette  County,  2d.  78. 

240  Ky.  VJ,  41  S.W.2d  651. 
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In  a  declaratory  judgment  action,  the  determination  of  what  con- 
stituted working  time  of  underground  ore  miners  within  the  Fair 
Labor  Standards  Act  involved  a  "question  of  fact"  on  which  the 
federal  district  court's  finding,  unless  clearly  erroneous,  was  con- 
clusive, and  the  only  question  of  law  involved  on  review  was 
whether  or  not  the  finding  was  clearly  erroneous.** 

The  rule  that  an  examination  of  the  reviewing  court  will  be  con- 
fined to  questions  determined  by  the  trial  court  applies  to  appeals 
in  declaratory  actions.** 

It  would  seem  that  under  no  circumstances  may  a  moot  ques- 
tion be  decided  on  appeal.*' 

Where  the  judgment  of  the  trial  court  is  correct  in  substance, 
mere  matters  of  form,  although  erroneous,  will  not  be  given  serious 
consideration  on  appeal.**  The  question  of  whether  or  not  the 
complaint  and  proofs  made  out  an  action  sufficient  to  warrant  the 
granting  of  declaratory  relief  will  not  be  decided  on  appeal  where 
on  the  merits  a  judgment  was  rendered  in  favor  of  defendants  and 
interveners.** 

A  reviewing  court  will  assume  that  the  conclusions  of  law  and 
judgments  were  supported  by  the  pleading  of  facts  as  construed 
by  the  trial  court.** 


81.  U.S.— Tennessee  Coal  Iron  &  R. 
Co.  V.  Muscoda  Local  No.  123, 
CCA.Ala.,  137  F.2d  176. 

82.  Neb.— Lickert  v.  City  of  Omaha, 
144  Neb.  75,  12  N.W.2d  644. 

83.  Ohio— Hagerman  v.  City  of  Day- 
ton, —  Ohio  App.  — ,  65  N.E. 
2d  893,  sec  however,  147  Ohio  St. 
313,  71  N.E.  246,  170  A.L.R.  199. 

Travis  v.  Public  Utilities  Com- 
mission, 123  Ohio  St.  355,  175 
N.E.  586. 

Miner  v.  Witt.  82  Ohio  St.  2Z1, 
92  N.E.  21. 

See  section  484,  supra. 

84.  Arix. — State  ex  rel.  Sullivan  v. 
Price,  49  Ariz.  19,  dZ  P.2d  653, 
108  A.L.R.  1156. 

CaL— Kelso  v.  Sargeant,   11   Cal. 
App.2d  170,  54  P.2d  26. 


Caldwell  v.  Rosenberg,  Cal. 
App.,  47  Cal.App.2d  143,  117  P.2d 
366.  This  case  involved  the  con- 
struction of  an  agreement  by  the 
beneficiaries  under  a  trust  and  a 
will  creating  the  trust. 
Ga. — Lippitt  v.  City  of  Albany, 
131  Ga.  629,  63  S.E.  33.  Where 
pleading  is  not  attacked  in  trial 
court  a  question  made  thereon 
will  not  be  reviewed,  unless  the 
pleading  is  wholly  lacking  in  al- 
legations of  fact  sufficient  to 
state  a  cause  of  action  or  defense. 
4  CJ.S.,  p.  528,  §  274  et  seq. 

85.  Minn. — City  of  Bemidji  v.  Ervin, 
204  Minn.  90,  282  N.W.  683. 

86.  Utah — Hemenway  &  Moser  Co. 
V.  Funk,  100  UUh  72,  106  P.2d 
779. 
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On  the  other  hand  it  has  been  held  that  a  void  declaratory  judg- 
ment will  not  support  an  appeal,  and  an  attempted  appeal  there* 
from  will  be  dismissed.*^ 

In  Texas,  where  it  appears  that  a  trial  court  acted  upon  a  stipu- 
lation of  the  facts  and  the  action  was  dismissed,  and  thereafter 
appealed  to  the  court  of  appeals,  since  the  facts  are  stipulated,  the 
appellate  court  had  the  power  to  render  a  declaratory  judgment 
that  the  trial  court  should  have  rendered.** 

In  some  jurisdictions  in  traditional  suits  in  equity,  the  appel- 
late  court  is  not  bound  by  the  findings  of  fact  by  the  trial  court. 
The  Supreme  Court  of  Oregon  held  that  declaratory  judgment  pro- 
ceedings although  sui  generis,  are  governed  largely  by  equity  prac- 
tice, and  such  being  the  case  it  followed  that  upon  appeal  from  a 
declaratory  decree  the  appellate  court  would  not  be  bound  by  the 
findings  of  fact  entered  in  the  trial  court,  adopting  the  general 
equity  practice  in  such  cases.** 

Where  the  trial  court  sustained  both  a  general  and  special  de- 
murrer to  the  complaint  without  leave  to  amend  and  the  supreme 
court  on  review  holds  the  complaint  is  not  vulnerable  to  general 
demurrer,  then  it  is  unnecessary  to  pass  upon  the  grounds  of  the 
special  demurrer.  When  a  complaint  is  good  as  against  the  gen- 
eral demurrer,  it  is  erroneous  for  the  court  to  sustain  the  special 
demurrer  without  leave  to  amend.*** 

An  erroneous  dismissal  of  a  complaint  for  declaratory  relief, 
on  the  ground  of  the  absence  of  a  justiciable  controversy,  will  not 
be  sustained  on  appeal  on  the  basis  that  an  action  by  the  defendant 
had  been  subsequently  instituted  in  which  the  issues  involved  in 

87.  Ala. — State  v.  Inman,  238  Ala.  declaratory  judgments  may  be 
555t  191  So.  224.  However,  this  proceedings  in  equity  or  at  law, 
case  announces  a  doubtful  rule,  and  it  would  seem  that  the  Ore- 
because  it  is  held  therein  that  a  gon  Courts  should  apply  the  rules 
judgment  in  a  declaratory  action  applicable  to  actions  at  law  or 
is  void  if  there  exists  another  ade-  suits  in  equity  in  declaratory  ac- 
quate  remedy.  tions   where   such   proceeding   is 

88.  Tex. — Cobb  v.    Harrington,    144  classified  as  one  or  the  other. 
Texas  360,  190  S.W.2d  709.                 90.  CaL— Columbia  Pictures  Corp.  v. 

89.  Ore.— Consolidated  Freight  Ways  DeToth,  26  Cal.  753,  161  P.2d  217, 
V.  Flagg,  188  Ore.  442,  177  P.2d  154  P.2d  420,  197  P.2d  580. 

422.   It  should  be  observed  that 
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the  declaratory  action  could  be  determined.**  So,  too,  an  er- 
roneous dismissal  of  a  declaratory  judgment  action,  upon  the 
ground  that  it  did  not  present  a  justiciable  controversy,  cannot 
be  sustained  upon  the  theory  that  the  entertainment  of  the  suit 
for  declaratory  relief  rested  in  the  trial  court's  discretion  and  that 
the  trial  court's  judgment  should  be  sustained  on  that  theory.** 

»  Where  the  trial  court  sustained  a  demurrer  and  did  not  express 
an  opinion  upon  the  question  of  whether  a  declaratory  decree 
should,  in  the  discretion  of  the  court  be  granted  or  refused,  if  the 
complaint  states  a  cause  of  action  within  the  statute,  then  there 
is  no  question  of  discretion  before  the  court  on  appeal,  since  it 
would  be  inappropriate,  on  the  mere  allegations  of  the  pleading  to 
exercise  discretion  by  dismissing  the  complaint,*' 

If  the  plaintiffs  pleading  states  a  case  within  the  declaratory 
judgment  statute,  then  there  is  no  question  of  discretion  whether 
to  grant  or  refuse  the  relief  prayed  for.** 


91.  U.S.— E.  W.  Bliss  Co.  V.  Cold 
Metal  Process  Co.,  CCA. Ohio, 
102  F.2d  105. 

92.  U.S.— See  also,  Maryland  Cas- 
ualty Co.  V.  Texas  Co.,  CCA. 
Mo.,  114  F.2d  952,  holding  that 
on  appeal  from  a  judgment  of 
dismissal  of  the  action  the  Cir- 
cuit Court  of  Appcc^ls  would  as- 
sume after  joinder  of  issue  and 
the  trial  of  the  case  in  the  lower 
court,  the  lower  court  had  deter- 
mined only  such  questions  as 
might  properly  be  adjudicated. 

E.  W.  Bliss  Co.  V.  Cold  Metal 
Process  Co.,  CCA.Ohio,  102  F. 
2d  105. 

See  also,  Aetna  Life  Ins.  Co.  of 
Hartford,  Conn.  v.  Haworth,  Mo., 
57  S.Ct.  461,  300  U.S.  227,  81  L. 
Ed.  617,  108  A.L.R.  1000,  revers- 
ing 84  F.2d  695,  which  affirmed 
11  F.Supp.  1016,  certiorari  grant- 
ed 57  S.Ct.  190,  299  U.S.  536.  81 
L.Ed.  395,  rehearing  denied  57  S. 
Ct.  667,  300  U.S.  687,  81  L.Ed. 
889. 


See  also,  note  91,  infra. 

But,  however,  see  Merchants 
Mut.  Casualty  Co.  v.  Leone, 
298  Mass.  96,  9  N.E.2d  552. 

Beatty  v.  Chicago,  B.  &  Q.  R. 
Co..  49.Wyo.  22,  52  P.2d  404. 

American  Eagle  Fire  Ins.  Co. 
V.  Gayle,  C.CA.Ky.,  108  F.2d  116. 

93.  Mass. — Burnes  v.  Metropolitan 
Dist.  Commission,  325  Mass.  731, 
92  N.E.2d  381. 

Carlton  Hotel  v.  Abrams,  332 
Mass.  201,  76  N.E.2d  666,  see  also, 
cases  cited  note  94,  infra. 

94.  Mass. — Burnes  v.  Metropolitan 
District  Commission.  325  Mass. 
731,  92  N.E.2d  381. 

Burn  V.  McAllister,  321  Mass. 
660,  75  N.E.2d  114. 

Booker  v.  Woburn,  325  Mass. 
334.  90  N.E.2d  558. 

Hogan  v.  Hogan,  320  Mass.  658, 
70  N.E.2d  821. 

School  Committee  of  Cam- 
bridge V.  Ass't.  Superintendent  of 
Cambridge,  320  Mass.  516,  70  N. 
E.2d  298. 
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Where  the  appellate  court  arrives  at  the  same  conclusion  as  did 
the  trial  court  as  to  the  correct  construction  of  a  trust  agreement 
or  other  writing  from  a  consideration  of  the  instrument  alone, 
assignments  of  error  challenging  certain  findings  of  fact  made  by 
the  trial  court  on  the  basis  that  the  same  are  not  sustained  by  the 
evidence  and  assignments  of  error  predicated  upon  the  alleged  er- 
roneous reception  of  evidence  are  not  required  to  be  considered.*' 

A  judgment  for  the  defendant,  in  broad  terms,  in  an  action  hav- 
ing for  its  object  the  obtaining  of  a  declaration  of  rights  is  not 
subject  to  be  reversed  on  appeal  though  not  meeting  the  formal 
requirements  of  the  Declaratory  Judgment  Statute  and  although 
based  on  a  theory  that  the  plaintiff's  only  remedy  was  foreclosure, 
where  the  plaintiff  sought  a  judgment  declaring  exclusive  title  to 
realty  and  was  not  entitled  thereto  on  the  merits.*' 

On  plaintiff's  appeal  from  an  adverse  decision  in  a  declaratory 
action,  he  has  the  duty  to  present  a  record  to  the  appellate  court 
which  shows  that  the  relief  sought  was  erroneously  or  improperly 
refused  and  in  the  absence  of  such  showing  to  the  contrary,  the 
reviewing  court  will  assume  that  the  trial  court  properly  exercised 
its  discretion  and  decided  the  case  correctly.*^  In  a  suit  for  de- 
claratory relief,  oral  testimony  which  had  been  adduced  in  open 
court  will  not  be  considered  by  the  court  on  review  where  the 
same  has  never  been  settled  by  the  trial  judge  and  there  is  no  order 
authenticating  it  or  making  it  a  part  of  the  record,  even  though 
it  is  transcribed  into  the  record.**  Depositions  of  witnesses  taken 
and  used  on  trial  of  the  cause  seeking  declaratory  relief,  but 
which  are  not  incorporated  in  a  bill  of  exceptions  or  certified  as 
having  been  heard  and  read  at  the  trial,  will  not  be  considered  on 
appeal,  although  inserted  in  the  record  on  appeal.** 

95.  Minn.— Towle  v.  First  Trust  Co.  1015,  rehearing  denied  94  P.2d  370. 
of  St.  Paul,  194  Minn.  520,  261  N.  98.  Cal.— Vaughan  v.  Roberts,  45 
W.  5.  Cal.App.2d  246,  113  P.2d  884. 

96.  Conn. — Kievman  v.  Grevcrs,  122  Ky. — Stephan  v.  Kentucky  Val- 
Conn.  406,  189  A.  609.  ley   Distilling   Co.,   275   Ky.   705, 

97.  U.S.— Metro  -  Coldwyn  -  Mayer  122  S.W.2d  493. 

Corporation  v.    Fear,   CCA. Cal.,  99.  Ky. — Stephan   v.    Kentucky   Val- 

104  F.2d  892.  ley   Distilling   Co.,  275   Ky.   705, 

CaL— Peoples  State  Bank  v.  Im-  122  S.W.2d  493. 
perial  Irr.  Dist.,  Cal.App.,  93  P.2d 

1153 


Digitized  by 


Google 


§  487  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  8 

On  the  other  hand,  where  the  record  consisted  of  a  pleading  for 
declaratory  relief  together  with  exhibits  attached  thereto,  and  the 
trial  court's  judgment,  any  error  which  is  apparent  upon  the  face 
of  the  record  is  subject  to  be  reviewed,  and  neither  a  bill  of  ex- 
ceptions nor  motion  for  a  new  trial  is  necessary  to  give  the  ap- 
pellate court  jurisdiction  of  an  appeal  from  such  judgment* 

Where  there  was  no  bill  of  exceptions  of  the  proceedings  had 
by  the  trial  court  in  the  instant  case,  and  it  did  not  affirmatively 
appear  that  there  was  another  action  pending  in  the  municipal 
court  between  the  same  parties  as  contended  by  the  defendant,  and 
since  in  reviewing  a  case  a  court  may  consider  only  such  errors 
as  affirmatively  appear  of  record,  and  as  the  claimed  error  of  the 
pendency  of  another  action  between  the  same  parties  in  the  mu- 
nicipal court  did  not  affirmatively  appear  of  record,  the  court  would 
not  consider  it  on  review.* 

Where  a  complaint  in  an  action  for  declaratory  relief  was  dis- 
missed on  motion  based  upon  the  ground  that  it  failed  to  state  a 
cause  of  action,  and  that  the  court  had  no  power  to  determine  the 
validity  of  the  incorporation  of  the  village  under  general  law,  only 
the  complaint  with  its  exhibits  will  be  considered  on  review  by 
appeal.* 

A  moton  for  a  new  trial  containing  an  assignment  that  the  trial 
court's  finding  and  judgment  was  irregular,  erroneous  and  defec- 
tive, and  not  in  proper  form,  was  not  sufficient  upon  which  to  base 
the  point  on  appeal  that  the  trial  court's  judgment  did  not  comply 
with  the  declaratory  judgment  act.* 

On  appeal  from  an  order  sustaining  a  demurrer  to  the  plaintiff's 
pleading  for  declaratory  judgment,  and  dismissing  the  case  after 
which  the  plaintiff  failed  to  plead  further,  the  action  of  the  court 
in  sustaining  a  demurrer  is  the  sole  matter  for  review  and  plaintiff 
is   not,  in   such   circumstances,   entitled   to   have   determined   the 

1.  Va.--Amcrican  Nat.  Bank  &  3.  N.Y.— Kress  v.  Village  of  Wat- 
Trust  Co.  of  Danville  v.  Kush-  kins  Glenn,  Idl  N.Y.  184,  196  N. 
ner,  162  Va.  378,  174  S.E.  111.  E.  19,  reversing  242  App.Div.  856, 

2.  Ohio— Central     Nat'l     Bank     of  275  N.Y.S.  477. 

Cleveland  v.    International   Sales        4.  Mo. — 0*Meara  v.  New  York  Life 
Co.,  87  Ohio  App.  207,  91  N.E.2d  Ins.    Co.,   237    Mo.App.   409,    169 

532.  S.W.2d  116. 
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propriety  of  a  judgment,  as  the  exercise  of  the  court's  discretion, 
in  absence  of  a  basis  therefor  presented  and  preseved  in  the  rec- 
orA» 

If  it  does  not  appear  from  the  record  on  appeal  whether  the  trial 
court  exercised  its  discretion  in  determining  the  question  of  the 
entertainment  of  a  declaratory  action,  then  the  reviewing  court  will 
not  assume  to  exercise  the  discretion  of  the  trial  court,  since  to 
do  so  it  would  usurp  a  function  of  the  trial  court.  In  such  a  case 
it  would  seem  that  the  case  should  be  remanded  to  the  trial  court 
for  it  to  exercise  such  discretion.* 

However,  where  there  is  a  judgment  upon  the  pleadings  or  oth- 
erwise without  going  into  the  merits,  the  plaintiff  is  entitled  to 
have  the  allegations  of  his  pleading  accepted  as  true.^  Proceed- 
ings in  error  to  review  a  declaratory  judgment  will  bring  up  the 
entire  judgment  before  the  appellate  court,  notwithstanding  that 
only  a  portion  of  such  judgment  was  excepted  to.* 

Where  a  case  is  brought  to  the  appellate  court  in  a  declaratory 
action  and  the  record  is  insufficient  to  enable  such  court  to  deter- 
mine the  questions  involved  therein,  in  consonance  with  the  de- 
mands of  justice,  the  court  may  remand  the  same  for  the  purpose 
of  having  further  pleadings  interposed  and  further  proof  intro- 
duced in  the  action.* 

Where  a  re-insurance  company's  declaratory  judgment  suit  to 
determine  liability  on  a  judgment  against  an  insured  protected  by 
an  automobile  liability  policy  was  dismissed  by  a  federal  district 
court  because  of  the  pendency  of  judgment  creditor's  garnishment 
proceedings  against  the  re-insurance  company  in  a  Missouri  state 


5.  U.S. — Columbian  Nat.  Life  Ins. 
Co.  V.  Foulke,  C.C.A.Mo.,  89  F. 
2d  261,  reversing  13  F.Supp.  350. 

See  also,  notes  91  and  92,  su- 
pra. 

6.  Cola — Guardian  Life  Insurance 
Co.  of  America  v.  Kortz,  CCA. 
Colo.,  151  F.2d  582,  see  also,  144 
F.2d  676. 

7.  Wye.— -Beatty  v.  Chicago,  B.  & 
Q.  R.  Co.,  49  Wyo.  22,  52  P.2d 
404. 


8.  Ohio— RKO  Distributing  Corpo- 
ration V.  Film  Center  Realty  Co., 
53  Ohio  App.  438,  5  N.E.2d  927. 

9.  Ky.— Board  of  Council  of  City  of 
Danville  v.  Danville  &  Boyle 
County  Hospital  Ass'n,  276  Ky. 
304,  124  S.W.2d  91. 

Defoe  V.  Perry  County,  293  Ky. 
487,  169  S.W.2d  309. 
N.M.— National  Liberty  Ins.  Co. 
of  America  v.  Silva,  43  N.M.  283, 
92  P.2d  161. 
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court,  but  the  federal  district  court  did  not  consider  whether  under 
applicable  local  law  the  claim  sought  to  be  adjudicated  had  either 
been  foreclosed  by  Missouri  law  or  could  adequately  be  tested  in 
the  garnishment  proceeding  and  such  questions  were  not  consid- 
ered by  the  Circuit  Court  of  Appeals,  which  reversed  a  judgment 
of  dismissal,  the  cause  under  these  circumstances  was  required  to 
be  remanded  to  the  district  court  so  that  it  could  properly  exercise 
its  discretion  in  passing  on  a  motion  to  dismiss.'** 

Even  though  the  granting  of  a  petition  for  a  declaration  lies 
within  the  discretion  of  the  trial  court,  and  though  both  parties 
have  joined  in  asking  for  such  declaration,  the  question  of  the  avail- 
ability of  the  remedy  must  be  determined  by  the  appellate  courts 
on  appeal."  » 

The  appellate  court  may  resort  to  the  opinion  of  the  trial  court 
to  determine  the  theory  upon  which  a  case  was  disposed  of  where 
an  order  of  dismissal  was  made;  it  not  appearing  from  the  record 
that  any  issue,  either  of  law  or  fact,  had  been  made  on  a  plea  in 
abatement,  filed  in  the  trial  court;  such  opinion  being  the  only 
source  open  to  the  appellate  court  from  which  information  could 
be  obtained  to  determine  the  questions  involved.'* 

Where  facts  stated  in  a  brief  on  appeal  were  not  all  of  the  facts 
on  which  the  trial  court  sustained  pleas  in  abatement,  and  it  was 
agreed  that  no  demurrer  or  answer  had  been  filed  to  such  pleas, 
and  that  no  evidence  had  been  taken  thereon,  the  trial  court's  opin- 
ion is  the  only  source  from  which  to  determine  the  theory  on  which 


10.  U.S.— Brillhart  v.  Excess  Ins.  Co. 
of  America,  Kan.,  62  S.Ct.  1173, 
316  U.S.  491,  86  L.Ed.  1620,  re- 
hearing denied  63  S.Ct.  23,  317 
U.S.  704,  87  L.Ed.  562. 

11.  Pa.— Stofflet  &  Tillotson  v.  Ches- 
ter Housing  Authority,  346  Pa. 
574,  31  A.2d  274. 

Valley  Ry.  Co.  v.  Delaware,  L. 
&  W.  R.  Co.,  346  Pa.  579,  31  A. 
2d  276. 

12.  U.S.— Caterpillar  Tractor  Co.  v. 
International  Harvester  Co.,  C.C. 
A.Cal.,  106  F.2d  769,  see  syllabus 
four,  which  is  **On  appeal  from 


portions  of  final  decree  rendered 
after  granting  plaintiff's  motion 
for  judgment  on  pleadings  in  pro- 
ceeding for  declaratory  relief  with 
respect  to  whether  tractors  man- 
ufactured by  plaintiff  infringed 
defendant's  patents,  Circuit  Court 
of  Appeals  would  look  to  amended 
pleadings  to  determine  whether 
trial  court  erred  in  granting  plain- 
tiff's motion." 

N.M. — National  Liberty  Ins.  Co. 
of  America  v.  Silva,  43  N.M,  283, 
92  P.2d  161. 
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the  case  was  dismissed  by  the  lower  court  and  a  judgment  entered 
under  these  circumstances,  would  be  reversed  and  remanded  for  the 
filing  of  other  pleadings  responsive  to  the  pleas  in  abatement  and 
a  determination  of  the  issues  thus  made  upJ' 

Where  a  mandamus  asked  for  would  not  lie,  and  another  ade- 
quate remedy  existed,  a  court  of  last  resort  will  not  pass  upon  the 
merits  of  a  party's  right  to  an  accounting  under  the  Declaratory 
Judgment  Act.  In  other  words,  a  mandamus  action  on  appeal  can- 
not be  converted  into  one  for  declaration  of  rights.'*  A  case  in 
which  a  declaratory  judgment  is  sought  with  respect  to  restrictions 
contained  in  a  deed,  is  appealable  on  questions  of  law  and  fact  as 
a  chancery  case,  where  a  decision  finding  the  restrictions  were  en- 
forceable would  deterniine  the  right  to  maintain  an  action  for  a 
mandatory  injunction,  for  a  violation  of  such  restriction. '•  The 
merit  of  an  exception  to  an  executor's  account  will  not  be  con- 
sidered on  appeal  from  declaratory  judgment  sustaining  the  ac- 
count.'' An  ambiguous  advisory  verdict  agreed  to  by  the  parties 
could  not,  properly  be  a  factor  finally  determinative  of  question. '^ 

In  an  employer's  action  for  a  declaratory  judgment  that  the  de- 
fendant-employees were  exempt  from  the  minimum  wage  provided 
for  in  the  Fair  Labor  Standard  Act  where  no  appeal  had  been  taken 
by  the  defendant-employees,  the  judgment  could  not,  on  the  em- 
ployers' prior  appeal,  be  changed  either  to  enlarge  the  rights  of  the 
employees  or  lessen  the  rights  of  the  employers.  In  order  for  the 
defendant-employees  to  have  obtained  any  benefit  in  the  appel- 
late court,  under  the  circumstances,  it  would  have  been  necessary 
for  them  to  have  prosecuted  a  cross-appeal,  but  notwithstanding 
the  failure  to  take  such  cross-appeal  the  appellate  court  was  free 
to  interpret  the  meaning  of  the  judgment  of  the  lower  court,  and 
in  these  circumstances  the  mandate  of  the  appellate  court  and  its 

13.  N.M.— National  Liberty  Ins.  Co.  S.W.2d  923.  where  Supreme 
of  America  v.  Silva,  43  N.M.  283,  Court  dismissed  action  on  the 
92  P.2d  161.  ground   of   absence    of   indispen- 

14.  Va. — Board  of  Sup'rs.  of  Amherst  sable  parties. 

County  V.   Combs,    160  Va.  487,  Pa.— Lcafgreen  v.  La  Bar,  293  Pa. 

169  S.E.  589.  263.  142  A.  224. 

15.  Ohio — Dillon  v.  Gaker,  57  Ohio  17.  U.S.  —  (American)  Lumbermens 
App.  90,  12  N.E.2d  150.  Mut  Casualty  Co.  of  Illinois  v. 

16.  Ky.— See  also,  Wordcn  v.  City  Timms  &  Howard,  C.C.A.N.Y., 
of   Louisville,   279   Ky.   712,    131  108  F.2d  497. 
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opinion  must  be  construed  in  its  entirety  and  particularly  with 
reference  to  the  issues  that  were  before  the  appellate  court.  After 
decision  in  such  case  by  the  appellate  court,  it  was  remanded  for 
further  proceeding  to  the  lower  court  in  conformity  with  the  ap- 
pellate judgment  did  not  preclude  the  lower  court  from  including 
other  employees  in  its  judgment.** 

Where  a  writing  is  so  uncertain  that  either  of  two  constructions 
urged  might  be  sustained,  it  is  not  within  the  functions  of  a  court 
of  review  to  determine  that  the  trial  court's  interpretation  should 
be  supplanted  by  the  other  construction  of  which  the  instrument 
is  susceptible.'* 

The  provisions  of  a  declaratory  judgment,  holding  that  the  de- 
fendants had  no  interest  other  than  a  mortgage  interest  in  timber 
purchased  by  plaintiff,  was  erroneous,  and  was,  for  that  reason 
required  to  be  modified  where  the  defendants  had  a  contract  right 
under  a  written  agreement  to  receive  from  the  plaintiffs  the  timber 
therein  specified,  at  the  prices  and  on  the  terms  stated,  since  the 
defendants'  interest  in  that  regard  was  additional  to  their  mort- 
gage interest.*** 

On  an  appeal  from  a  judgment  dismissing  the  action  for  a  de- 
claratory judgment  for  want  of  jurisdiction,  the  merits  of  the  case 
and  the  question  of  whether  or  not  jurisdiction  is  discretionary,  it 
has  been  held,  are  not  before  the  Circuit  Court  of  Appeals.** 

Where  there  was  nothing  in  the  record  to  disclose  that  the  trial 
Court  was  in  error  in  concluding  that  a  declaratory  judgment  would 
not  terminate  the  controversy,  a  judgment  denying  a  declaration 
was  affirmed.** 

Where  a  corporation  seeking  declaratory  relief  and  ancillary  in- 
junctive relief  does  not  appeal  from  the  denial  of  the  injunctive  re- 
lief, the  question  whether  such  relief  may  be  granted  in  declaratory 

18.  U.S.— Gonzalez    v.    Bowie.    C.C.  Co.   v.   City   of  Jackson.    CCA. 
A.Puerto  Rico,  123  F.2d  387.  Miss..  116  F.2d  924.  certiorari  de- 

19.  CaL— Paulin    v.    Paulin.    39    Cal.  nied  61   S.Ct.  741,  312  U.S.  698, 
App.2d  180,  102  P.2d  809.  85  L.Ed.  1133. 

20.  Wis.— Jeske   v.    Hotz    Mfg.    Co.,      22.  Ind.— Pitzer    v.     City     of     East 
233  Wis.  500.  290  N.W.  208.  Chicago.  222  Ind.  93.  51   N.E.2d 

21.  U.S.— Mississippi  Power  &  Light  479. 
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proceedings  is  not  involved  on  the  corporation's  appeal  from  the 
judgment  denying  it  any  relief  sought. 

And  in  a  gas  company's  suit  for  a  declaratory  judgment,  deter- 
mining whether  certain  statutes  authorized  the  railroad  commis- 
sion to  furnish  and  use  its  employees  and  their  evidence  in  the 
preparation  of  and  on  the  company's  appeal  to  the  commission 
for  a  review  of  a  city  ordinance  reducing  gas  rates,  did  not  raise 
mere  questions  of  practice  or  procedure,  but  presented  a  justiciable 
issue  or  controversy,  determinable  under  the  Uniform  Declaratory 
Judgments  Act,  as  to  the  construction  of  statutes  and  the  commis- 
sion's authority  thereunder  to  investigate  the  company's  books  and 
property  for  the  purpose  of  securing  evidence.*' 

Where  the  trial  court  sustained  a  motion  to  dismiss  an  action 
for  declaratory  relief,  on  the  grounds  that  a  subsequent  action  had 
been  filed  in  the  state  court  and  presented  identical  issues,  and 
since  the  issues  in  both  cases  were  governed  by  local  law,  it  would 
be  a  gratuitous  interference  with  the  state  court  litigation  to  hear 
and  decide  the  issues  presented  to  the  federal  court,  and  therefore 
it  appeared  that  the  trial  court  did  not  rule  upon  either  the  ap» 
propriateness  or  the  merits  of  a  motion  for  a  summary  judgment 
that  had  been  interposed,  and  the  appellate  court  declined  to  pre- 
empt this  important  function  of  the  trial  court  and  would  not  pass 
upon  cither  the  appropriateness  or  the  merits  of  such  motion.** 

In  an  action  by  an  administrator  for  a  declaratory  judgment  to 
construe  the  will  and  to  direct  him  as  to  those  entitled  to  the  corpus 
upon  the  termination  of  a  trust  created  by  the  will,  the  adminis- 
trator is  not  prejudiced  by  a  judgment  so  construing  the  will  and 
giving  full  directions  to  him  as  to  his  duty  in  the  premises  and  on 
an  appeal  by  an  administrator  such  judgment  should  be  affirmed.*' 

Where  there  has  been  no  authoritative  construction  or  appli- 
cation of  a  state  statute  by  the  state  courts  defining  the  scope  and 
operation  thereof,  and  it  is  impossible  for  the  Supreme  Court  of 

21  Tex. — Railroad     Commission     v.  Co.  v.  Johnson,  C.C. A.Colo.,  157 

Houston  Natural  Gas  Corp.,  Tex.  F.2d  653. 

Civ.App.,   186  S.W.2d   117,  error  25.  Ohio— Barnhart    v.    Madden,    84 

refused  w.  m.  Ohio  App.  323,  85  N.E.2d  591. 

24.  U.S. — Franklin     Life     Insurance 
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the  United  States  to  know  what  scope  is  to  be  given  to  the  term 
"functioning"  as  used  in  the  state  statute,  and  as  applied  to  a  labor 
organization,  or  how  far  penal  sanctions  o{  the  statute  will  in- 
terfere with  the  organization's  right  to  freedom  of  speech  or  as- 
sembly, then  the  Supreme  Court  of  the  United  States  will  not  re- 
view the  judgment  of  the  State  court  upholding  the  constitution- 
ality of  such  a  statute,  which  prohibited  labor  organizations  from 
doing  certain  acts  while  in  default  of  compliance  with  the  statute.** 

§  488.    Necessity  of  Prosecuting  Appeal  Within  the  Time  and  in 
the  Manner  Prescribed  in  Declaratory  Acts 

All  of  the  jurisdictions,  with  the  possible  exception  of  Kentucky, 
have  no  different  time  or  manner  of  prosecuting  appeals  than  that 
prescribed  in  ordinary  actions,  but  in  Kentucky,  it  is  prescribed  in 
the  declaratory  statute  the  time  within  which  and  the  manner  of 
taking  appeals.  So  the  provisions  of  the  declaratory  act  in  that 
state  that  an  appeal  not  prosecuted  within  sixty  days  after  the 
judgment  is  rendered  and  in  the  manner  in  the  statute  provided 
shall  not  be  allowed  is  jurisdictional  and  mandatory,  and,  unless 
such  provision  is  complied  with,  a  dismissal  of  the  appeal  must 
follow,  if  an  extension  is  not  obtained,  within  a  further  statutory 
provision  therefor.*^  Where  a  case  is  treated,  however,  through- 
out as  a  declaratory  judgment  action,  it  cannot  thereafter  be  con- 
verted to  some  other  form  of  action  and  escape  the  consequences 
of  failure  to  comply  with  the  statute  with  respect  to  appeals  in 
declaratory  actions.** 


26.  U.S.— Ala.  State  Federation  of 
Labor,  Local  No.  103,  United 
Brotherhood  of  Carpenters  & 
Joiners  of  America  v.  McAdory, 
65  S.Ct.  1384,  325  U.S.  450,  89  L. 
Ed.  1725.  See  also,  256  Ala.  1, 
18  So.2d  810. 

27.  Ky. — Murray  Motor  Co.  v.  Over- 
by,  217  Ky.  198,  289  S.W.  307. 

Johnson  v.  Johnson,  225  Ky. 
681,  9  S.W.2d  1004. 

La  Crosse  v.  City  of  Ludlow, 
231  Ky.  625,  21  S.W.2d  1003. 

Ohio-Kentucky  Coal  Co.  v. 
Auxier,  239  Ky.  442,  39  S.W.2d 
662. 


Moore  v.   Lee   County   Realty 
Co.,  240  Ky.  835,  43  S.W.2d  45. 

Clay  County  v.  Sizemore,  278 
Ky.  120,  128  S.W.2d  556. 

See  section  489,  infra. 

Lexington  Ry.  System  v.  Lex- 
ington Cab  Co.,  284  Ky.  786,  146 
S.W.2d  26. 
28.  Ky.— Carter   v.    Nance,   304    Ky. 
256,  200  S.W.2d  457. 

Moore  v.   Lee   County   Realty 
Co.,  240  Ky.  835,  43  S.W.2d  45. 

See  section  370,  supra,  and  sec- 
tion 489,  note  34,  infra. 
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On  the  other  hand,  however,  an  appeal  will  not  be  dismissed  on 
the  ground  of  failure  to  comply  with  provisions  of  the  statute  with 
respect  to  appeals  in  a  declaratory  action  where  there  is  no  intima- 
tion throughout  the  trial  that  either  of  the  parties  considered  such 
action  as  one  brought  for  declaratory  relief  *• 

Where  an  action  is  brought  under  the  declaratory  judgment 
statute  in  the  commonwea^jth  of  Kentucky,  the  mere  fact  that  the 
first  paragraph  of  the  answer  containing  a  general  denial,  as  pro- 
vided for  in  the  local  practice  act,  does  not  operate  to  take  the  ac- 
tion out  of  the  category  of  a  declaratory  one.  Such  general  denial 
merely  puts  in  issue  the  title  to  an  alley  in  question,  and  its  ac- 
tual location  in  reference  to  the  property  lines  of  the  parties,  and 
where  it  can  not  be  doubted  that  the  action  is  a  declaratory  one, 
and  there  is  nothing  in  the  record  to  show  that  either  of  the  parties 
did  not  so  regard  it,  even  though  an  injunction  against  the  use  of 
the  alley  in  question  by  the  defendant  was  prayed  for,  still  the 
period  prescribed  for  appeal  in  declaratory  actions  will  govern.'** 

Where  an  action  is  clearly  in  the  class  of  a  declaratory  one,  and 
the  local  declaratory  judgment  statute  prescribed  the  time  within 
which  an  appeal  must  be  prosecuted  in  declaratory  actions,  and  the 
appeal  is  not  taken  within  such  time,  or  an  extension  thereof  al- 
lowed by  law,  then  the  appeal  must  be  dismissed  on  the  question 
being  made.*' 

§  489.    Theory  of  Action  Controls  on  Appeal 

We  have  already  had  occasion  to  consider  to  some  extent  the 
effect  of  the  adopted  theory  of  the  case  by  the  parties  as  binding.'* 
It  is  unnecessary  to  repeat  here  what  is  said  there.  It  may  be 
stated,  however,  as  a  general  rule  that  the  theory  of  the  action  in 
the  trial  court  clings  to  it  with  tenacity  on  appeal,  and  that  the 
rule  that  a  litigant  may  not  in  the  course  of  litigation  change  his 
theory  is  just  as  rigidly  enforced  on  appeal  as  in  the  trial  court. 

29.  Ky.— Continental     Ins.     Co.     v.      30   Ky.— McAllister  v.  Rcnnison,  305 
Riggs,  277  Ky.  361,  126  S.W.2d  Ky.  497,  204  S.W.2d  808. 


31.  Ky. — McAllister      v.      Rennison, 


853,  121  A.L.R.  1421. 

See    also,    Banning   v.    Marsh, 
124  Neb.  207,  245  N.W.  775.  ^"P^*' 

See  section  370,  supra,  and  sec-      32.  See  section  369,  supra, 
tion  489,  note  34,  infra. 
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So,  it  has  been  held  that  the  contention  that  the  court  was  without 
authority  to  refer  proceedings  for  construction  of  a  lease  in  a 
declaratory  judgment  action  to  another  court  for  trial  is  not  re- 
viewable where  the  appeal  is  not  taken  on  such  ground,  and  this 
is  especially  true  where  the  appellant  voluntarily  submitted  to  the 
jurisdiction  of  the  court  to  which  the  action  was  referred  or  trans- 
ferred. By  such  conduct  the  litigant  acquiesced  in  the  theory  that 
the  reference  was  proper.'*  Where  a  case  is  treated,  throughout 
the  trial,  as  one  seeking  a  declaration  of  rights,  the  same  theory 
will  be  binding  on  appeal  and  vice  versa.** 

So  on  demurrer  to  a  plaintiff's  pleading  which  sought  a  declara- 
tory judgment  of  the  rights  of  parties  under  a  certain  mineral,  oil, 
and  gas  deed,  the  reviewing  court  cannot  pass  upon  factual  ques- 
tions or  go  into  the  merits  of  the  controversy.*' 

Neither  may  an  ordinary  action  at  law  or  suit  in  equity  on  ap- 
peal be  converted  into  one  seeking  declaratory  relief.  The  theory 
thus  asserted  in  the  trial  court  binds  the  parties  on  appeal.*' 

§  490.    Power  of  Court  to  Affirm  a  Judgment  on  One  Ground 
When  Trial  Court  Based  Conclusions  on  Another 

The  power  of  the  appellate  courts  to  affirm  a  judgment  in  a  de- 
claratory judgment  action  upon  the  theory  of  the  exercise  of  dis- 
cretion when  the  trial  judge  bottomed  his  conclusions  upon  a  dif- 
ferent ground,  has  been  affirmed,*^  and  denied.** 

33.  N.J. — McCrory  Stores  Corpora-  complain  because  some  questions 
tion   V.    S.    M.    Braunstein,    Inc.,            were  so  submitted. 

102  N.J.L.  590,  134  A.  752.  Ky.— Continental     Ins.     Co.     v. 

34.  Ky.— Moore  v.  Lee  County  Real-  R'ggs,  277  Ky.  361,  126  S.W.2d 
ty  Co.,  240  Ky.  835,  43  S.W.2d  45.            853,  121  A.L.R.  1421. 

See  section  488,  notes  27  and  28,  Neb.— Banning    v.     Marsh,     124 

supra.  Neb.  207,  245  N.W.  775. 

35.  Va.-Yukon  Pocahontas  Coal  „  S^^.  ^"""^^^n  McAllister  v. 
Co.  V.  Ratliff,  175  Va.  366,  8  S.E.  ^f""^"'  ^^^  ^^^  ^^^'  ^^  ^'^' 
2d  303.  \^^'   ^    ^, 

..^   ,*<^      r.        .       ^    ...    ,    .        .  See  note  28,  supra. 

36.  U.S.-See  also,  Pacific  Indemmty  37^  U.S.-Western  Casualty  &  Sure- 
Co.  V.  McDonald,  C.CA.Ore.,  ^y  q^  ^  Beverforden,  C.C.A., 
107  F.2d  446,  wherein  it  was  held  Mo.,  93  F.2d  166,  reversing  17  F. 
that  a  party  who  contended  all  Supp.  928,  wherein  it  is  held  a 
issues  in  a  case  should  have  been  judgment  on  appeal  may  be  sus- 
submitted    to   a   jury    could    not  tained    for    reasons    assigned    by 
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Where  the  issue  tried  by  the  trial  court  was  one  raised  by  the 
pleadings,  and  was  a  dispute  over  title  to  real  estate,  and  the  Su- 
preme Court  held  on  appeal  that  the  action  would  not  be  reversed, 
but  it  would  be  affirmed  under  the  declaratory  judgment  statute, 
since  the  declaratory  procedure  provides  for  a  kind  of  expanded 
bill  qui  timet,  and  meant  to  do  in  general  what  that  suit  did  in  its 
limited  field,  and  especially  since  an  action  to  quiet  title  partakes 
of  the  properties  of  a  declaratory  action.** 

It  may  be  submitted,  however,  that  the  better  reasoning  sustains 
the  rule  that  an  appellate  court  cannot  sustain  a  judgment  of  the 
trial  court  on  the  theory  of  the  exercise  of  discertion  in  the  de- 
claratory action,  when  the  trial  court  made  its  decision  on  some 
other  ground.  That  discretion  in  the  first  place  is  to  be  exercised 
by  the  trial  court,  and  not  the  appellate  court  on  behalf  of  the  trial 
court,  and  is  itself  subject  to  review.*** 

It  is  not  easy  to  see  how  the  appellate  court  could  exercise  a 
discretion  for  and  on  behalf  of  the  trial  court.  This  position  is  not 
sustained  by  the  rule  that  has  considerable  recognition,  that  a  re- 
viewing court  will  affirm  a  judgment  where  it  appears  from  the 

the  trial  court,  or  On  any  other  Thorn  v.  Browne;  C.C.A.Ark., 

sufficient  ground.   However,  this  257  F.  519,  168  CCA.  469,  cer- 

holding,  in  any  event,  is  distin-  tiorari   denied   39   S.Ct.   494,   250 

guishable  from  those  cases  hold-  U.S.  645,  63  L.Ed.  1187. 

ing    that    where    a    trial    judge  Mass. — Merchants  Mut.  Casualty 

reaches  a  conclusion  and  renders  Co.    v.    Leone,    Mass.,    9    N.E.2d 

his  judgment  thereon,  which  de-  552. 

termination  was  not  based  upon  Wyo. — Beatty  v.   Chicago,   B.   & 

an  exercise  of  discretion,  the  re-  Q.  R.  Co.,  49,  Wyo.  22,  52  P.2d 

viewing    court    sustains    the    de-  404. 

cision  on  the  grounds  of  an  ex-  Ohio     Oil     Co.     v.     Wyoming 

ercise    of    discretion,    that    trial  Agency,  63  Wyo.    187,   179  P.2d 

court   could   have   done   but   did  7Th, 

not  do  so.    The  exercise  of  dis-      38.  U.S.— E.   W.   Bliss   Co.   v.    Cold 

cretion  of  necessity  presupposes  a  Metal   Process   Co.,   CCA.Ohio, 

mental    process.     How   then   can  102  F.2d  105.  See  semble,  Aetna 

the  reviewing  court  set  in  opera-  Life  Ins.  Co.  of  Hartford,  Conn. 

tion,  guide,  and  control  the  men-  v.  Haworth,  Mo.,  57  S.Ct.  461,  300 

tal    process    of    the    trial    court?  U.S.  227,  81  L.Ed.  617,  108  A.L.R. 

Just  how  this  exercise  of  discre-  1000. 

tion  of  the  trial  court  by  the  ap-      39.  Wyo. — Ohio  Oil  Co.  v.  Wyoming 

pellate  tribunal  by  "remote  con-  Agency,  63  Wyo.   187,   179   P.2d 

trol"  can  be  accomplished  is  not  111, 

readily  apparent.  40.  See  section  390,  supra. 
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entire  record  that  a  correct  result  has  been  reached,  and  that  rule 
it  seems  applies  only  where  a  ruling  or  judgment  of  the  lower  court 
is  not  based  upon  any  specific  ground.*' 

The  Supreme  Judicial  Court  of  Massachusetts  reached  the 
anomalous  result  in  Merchants  Mutual  Casualty  Co.  v.  Leone,** 
that  a  demurrer  sustained  to  the  complaint  was  improperly  sus- 
tained because  the  plaintiff  had  a  right  to  have  the  insurance  poli- 
cy in  that  action  interpreted,  yet  affirmed  the  judgment  on  the 
ground  that  the  trial  court  should  have  exercised  discretion  against 
entertaining  the  action.  The  decision  of  the  trial  court  was  not  in 
any  sense  based  upon  any  question  of  the  exercise  of  discretionary 
authority,  yet  the  learned  Supreme  Judicial  Court  of  Massachusetts 
predicated  its  decision  upon  the  discretion  that  the  trial  court 
ought  to  have  exercised. 

Neither  may  an  erroneous  dismissal  of  a  complaint  on  the  ground 
that  it  does  not  present  a  justiciable  controversy  be  sustained  in 
the  appellate  court  on  the  theory  that  the  action  was  collusive  and 
intended  to  harass  the  defendant,  nor  may  an  erroneous  judgment 
on  the  theory  that  no  justiciable  controversy  was  presented  be 
sustained  on  appeal  on  the  ground  that  an  action  by  the  defendant 
had  subsequently  been  instituted  to  determine  the  same  issues  as 
involved  in  the  declaratory  action.** 

The  Supreme  Court  of  Missouri  made  a  declaration  of  rights 
where  the  lower  court  had  dismissed  the  action.** 

§  491.    Review  by  the  Supreme  Court  of  The  United  States 

The  Supreme  Court  of  the  United  States  will  review  questions 
relating  to  the  constitutionality  of  a  state  statute  which  has  been 
upheld  by  the  court  of  last  resort  of  the  state,  relating  to  life  in- 

41.  U.S. — See  also,  American  Eagle  Pa. — Spencer  v.  Spencer,  Pa. 
Fire  Ins.  Co.  v.  Gayle,  C.C.A.Ky.,  Com.Pl.,  47  Pa.  Dist.  &  Co.  192. 
108  F.2d  116.                                              53  Dauph.  Co.  241. 

See  note  27,  supra.  44.  Mo.— King    v.    Priest.    357    Mo. 

5  C.J.S.,  p.  1334,  §  1849.  368.  206  S.W.2d   547.    See  also. 

42.  Mass.— Merchants  Mut.  Casualty  68  S.Ct.  736.  ZZZ  U.S.  852.  878. 

Co.  V.  Leone,  298  Mass.  96.  9  92  L.Ed.  1133.    It  is  a  little  dif- 

N.E.2d  552.  ficult  to  see  how  this  result  could 

43.  U.S. — E.  W.  Bliss  Co.  v.  Cold  be  accomplished  in  the  absence  of 
Metal    Process  Co.,    C.C.A.Ohio,  a  special  statute. 

102  F.2d  105. 
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surance  policies,  the  funds  arising  from  which  have  been  unclaimed, 
and  which  statute  provides  for  the  state  to  take  possession  thereof, 
and  the  statute  applied  to  policies  issued  for  delivery  in  the  state 
wherein  the  statute  was  enacted  upon  the  lives  of  residents  in 
other  states.*' 

§  492.    Amendment  of  Judgment  or  Decrees  on  Appeal 

The  appellate  court,  in  the  interest  of  justice,  will  make  neces- 
sary amendments  or  modifications  of  judgments  or  decrees  in  or- 
der to  dispose  of  a  case  before  it  in  a  declaratory  action,  in  ac- 
cordance with  justice  and  in  conformity  with  the  spirit  of  the 
act.  So  a  judgment  awarding  recovery  of  money  and  directing 
execution  to  issue  is  erroneous  as  to  unmatured  installments,  and 
will  be  amended  in  the  appellate  court  so  as  to  grant  executions 
for  the  collection  of  future  installments  only  when  and  as  such 
installments  severally  become  due.*' 

Likewise,  statements  in  a  decree  refusing  to  determine  the  ef- 
fect of  alleged  misrepresentation,  which,  as  a  matter  of  law,  would 
not  contradict  a  written  contract  involved  in  the  action,  may  be 
treated  as  surplusage  and  stricken  out.*^  It  is  a  better  practice, 
even  where  a  demurrer  is  interposed,  to  make  a  declaration  of 
rights  and  liabilities  and  legal  relations  of  the  parties,  in  so  far  as 
the  issues  of  law  are  involved  and  raised  by  such  demurrer,  than 
to  merely  make  a  summary  order  of  dismissal  of  the  action.  How- 
ever, where  the  trial  court  enters  an  order  summary  in  character 
merely  dismissing  the  action,  the  appellate  court  on  review  will 

45.  U.S. — Conn.  Mutual  Life  Insur-  Ass'n.  v.  California  Fruit  Ex- 
ancc 'Company  V.  Moore,  68  S.Ct.  change, .  128  Cal.App.  265,  16  P. 
682,  103,  1014.  333  U.S.  541,  92  2d  1040.  The  court  predicated  its 
L.Ed.  863,  332  U.S.  788,  334  U.  authority  to  make  the  award  of 
S.  810.  See  also,  74  N.E.2d  24,  an  execution  upon  future  install- 
297  N.Y.  1,  69  N.Y.S.2d  323,  65  ments  as  they  became  due,  on  the 
N.Y.S.2d  143.  case    of    City    of    Rochester    v. 

46.  U.S.— Dance!  v.  Goodyear  Shoe  Rochester  R.  Co.,  109  App.Div. 
Machinery  Co.,  137  F.  157,  af-  638,  96  N.Y.S.  152,  modified  187 
firmed  144  F.  679,  75  CCA.  481,  N.Y.  216.  79  N.E.  1010. 
certiorari  denied  26  S.Ct.  765,  202  47.  Wye— Holly  Sugar  Corporation 
U.S.  619,  50  L.Ed.  1174.  v.  Fritzler,  42  Wyo.  446,  296  P. 
Cal. — Loomis     Fruit     Growers  206. 
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make  a  proper  order  in  disposing  of  the  appeal,  and  thereby  settle 
the  rights  of  the  parties.** 

§  493.    Illustrative  Cases  of  Manner  of  Disposition  of  Appeals 

In  a  suit  for  a  declaratory  judgment  and  for  unfair  competition 
or  trade  libel,  failure  of  the  court  to  render  a  judgment  for  dam- 
ages was  not  error,  where  at  the  trial  of  the  case,  the  parties 
stipulated  that  the  question  of  damages  was  to  stand  over  for 
further  hearing.** 

It  may  be  stated,  as  a  general  rule,  that  on  a  review  the  review- 
ing court  will  consider  only  such  matters  as  were  considered  by 
the  trial  court.'® 

Where  there  were  no  issues  on  which  a  declaratory  judgment 
was  necessary  or  proper,  such  as  cases  where  all  of  the  rights  and 
claims  between  the  parties  were  merged  into  and  were  settled  by 
the  judgment  rendered,  and  that  all  of  the  issues  presented  by  the 
pleadings  would  become  res  adjudicata,  by  the  judgment  the  court 
rendered,  it  is  not  error  on  the  part  of  the  trial  court  to  refuse  to 
make  additional  declarations  or  adjudications  of  rights  under  such 
circumstances.'* 

In  an  action  by  an  insurance  company  under  a  workmen's  com- 
pensation and  unemployment  liability  policy  of  insurance,  seek- 
ing a  declaratory  judgment  to  determine  whether  or  not  the  policy 
covered  a  claim  by  an  employee  for  injuries  alleged  to  have  re- 
sulted from  silicosis,  wherein  the  insurance  company  claimed  that 
such  policy  applied  only  to  injuries  resulting  from  accidents  oc- 
curring during  the  period  of  coverage,  and  that  silicosis  was  not 
an  accidental  injury  within  the  meaning  of  the  policy,  a  declara- 

48.  U.S. — American  Casualty  Co.  of  49.  U.S. — Metro  -  Goldwyn  -  Mayer 

Reading,  Pa.  v.  Windham,  CCA.  Corporation  v.   Fear,   CCA.Cal., 

Ga.,  107  F.2d  88.  104  F.2d  892. 

Mc—King    V.    Priest,    357    Mo.  50.  U.S.— Revere  Camera  Co.  v.  East- 

368.   206   S.W.2d   547.    See   also,  man  Kodak  Co.,  172  F.2d  162. 

68  S.Ct.  736,  901,  333  U.S.  852,      51.  CaL— Robinson  v.  Puis, Cal. 

878,  92  L.Ed.  1133.  App.2d  .  164  P.2d  332.    Re- 

Tenn. — Frazier  v.   City  of  Chat-  versed  on  other  grounds,  28  Cal. 

tanooga,   156  Tenn.  346,   1   S.W.  2d  664,  171  P.2d  430. 
2d  786. 
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tory  judgment  for  the  insurance  company  was  proper  and  sus- 
tained on  appeal.'* 

Where  the  petitioner,  who  sought  a  writ  of  prohibition  and 
declaratory  judgment  against  respondent,  as  county  judge  in  pro- 
bate, with  regard  to  proceedings  concerning  a  will,  was  not  en- 
titled to  a  writ  of  prohibition,  or  declaratory  judgment,  but  was 
entitled  to  a  decision  by  the  county  court  on  petitioner's  plea  in 
abatement  to  the  court's  jurisdiction  in  the  proceeding,  the  Su- 
preme Court  will  on  its  own  motion,  in  these  circumstances,  issue 
an  alternative  writ  of  mandamus  commanding  the  respondent  as 
county  judge  in  probate  to  decide  the  question  of  jurisdiction 
raised  by  such  plea  in  abatement,  or  show  cause  on  failure  to  do 
so.'* 

In  an  action  for  a  declaratory  judgment  respecting  whether  a 
statute  authorizing  the  governing  body  of  a  county  to  expend  not 
more  than  one-third  of  the  revenue  received  by  the  county  from 
the  state  gasoline  tax  in  the  payment  of  debts  incurred  by  the 
county  for  construction  of  roads  was  applicable  to  a  contract  made 
by  the  county  before  the  effective  date  of  the  Alabama  Code  of 
1940,  the  Supreme  Court  was  not  required  to  determine  whether 
the  statute  applied  to  pledges  of  the  gasoline  tax  fund  under  con- 
struction contracts  entered  into  after  the  effective  date  of  the 
Code.'* 

Where  a  plaintiff  sought  a  declaration  of  his  rights  under  a  con- 
tract of  employment  and  asked  for  an  injunction  which  was  only 
ancillary  and  not  the  sole  purpose  of  the  action,  the  plaintiff  with- 
holding any  election  of  remedies  he  might  have  while  awaiting 
the  declaration,  the  dismissal  of  the  action  upon  vacating  the 
temporary  restraining  order  was  error.'' 

52.  N.Y.--Globe    Indemnity    Co.    v.  Lead  Co.,  60  Idaho  64,  87  P.2d 

Sterling  Stewart  Corporation,  257  1007. 

App.Div.  1027,  13  N.Y.S.2d  678,  53.  Wig.— State    ex    rel.    Joyce    v. 

reargumcnt  denied  257  App.Div.  Farr,  236  Wis.  323,  295  N.W.  21. 

1099,  14  N.Y.S.2d   1006.    Appeal  54.  Ala.— Bullock    County    v.    Sher- 

granted— that  silicosis  is  an  ac-  lock,  242  Ala.  262,  5  So.2d  800. 

cident  is  ably  maintained  by  the  N.C. — Groves  v.   McDonald,  233 

Supreme  Court  of  Idaho  in  some  N.C.  150,  25  S.E.2d  387. 

recent     cases:     Brown     v.     St.  55.  N.C— Groves  v.   McDonald,  233 

Joseph  Lead  Co.,  60  Idaho  49,  87  N.C.  150,  25  S.E.2d  387. 
P.2d  1000.    Nixon  v.  St.  Joseph 

1167 


Digitized  by 


Google 


§  493 


ACTIONS  FOR  DECLARATORY  JUDGMENTS 


Ch.  8 


In  a  suit  by  a  trustee  to  determine  conflicting  claims  of  parties 
to  trust  funds  in  his  hands  where  funds  were  not  paid  into  court, 
a  personal  judgment  against  the  trustee,  instead  of  merely  issuing' 
directions  for  payment  and  distribution  of  the  funds  in  accordance 
with  the  findings  of  the  court,  was  proper  and  will  be  sustained  on 
appeal.'*  In  an  action  for  a  declaratory  judgment,  seeking  a  con- 
struction of  certain  clauses  in  deeds  restricting  the  use  of  lots  to 
residential  purposes,  wherein  the  plaintiff  did  not  attack  other 
restrictions  in  deeds,  a  finding  that  the  grantees  were  bound  by 
such  restrictions  is  not  error  and  will  be  sustained  on  appeal.'^ 
After  a  trial  of  the  issues  raised  by  the  pleadings  in  a  quiet  title 
action,  showing  a  dispute  over  the  title,  the  Supreme  Court  should 
not  reverse  a  judgment  which  may  be  sustained  under  the  declara- 
tory judgment  procedure,  since  an  action  to  quiet  title  is  essential- 
ly an  action  for  declaratory  relief. •• 

Where  a  mandamus  was  asked  for  but  would  not  lie,  and  there 
existed  another  adequate  remedy,  the  appellate  court,  it  has  been 
held,  will  not  pass  upon  the  merits  of  a  party's  right  to  an  account- 
ing under  the  Declaratory  Judgment  Act.'* 


56.  CaL— Coyne  v.  Spellacy,  12  Cal. 
2d  284.  83  P.2d  715. 

57.  CaL — Forman  v.  Hancock,  3  Cal. 
App.2d  291.  39  P.2d  249. 

58.  Wye— Holly  Sugar  Corp.  v. 
Fritzler,  42  Wyo.  446,  296  P.  206. 

Ohio  Oil  Co.  V.  Wyoming 
Agency.  63  Wyo.  187,  179  P.2d 
773, 

59.  U.S. — Pacific  Indemnity  Co.  v. 
McDonald,  C.C.A.Ore..  107  F.2d 
446.  Appellant  cannot  claim  er- 
ror on  appeal  on  grounds  that  a 
part  of  issues  were  submitted  to 
jury  where  it  contended  all  of 
such  issues  should  have  gone  to 
the  jury. 

See  note  70.  infra,  as  to 
disposition  of  case  where  trial 
court  made  an  erroneous  state- 
ment as  to  the  burden  of  proof. 
Mich. — City  of  Flint  v.  Consum- 
ers Power  Co.,  290  Mich.  305, 
287  N.W.  475.  It  was  held  that  in 


determining  circumstances  or 
conditions  which  will  justify  in- 
stituting a  proceeding  to  secure 
a  declaratory  adjudication  of 
rights,  the  Supreme  Court  must 
be  mindful  of  purposes  for  which 
statute  was  designed. 
N.D. — Ward  County  v.  Jacobson, 
N.  D..  288  N.W.  568.  Declara- 
tory action  was  held  to  lie  against 
a  Board  of  County  Commission- 
ers to  determine  their  duties, 
rights  and  liabilities  with  respect 
to  a  Livestock  and  Fair  Associa- 
tion wherein  the  trial  court  ap- 
pointed an  attorney  for  the  coun- 
ty and  certified  the  question  to 
the  Supreme  Court  as  to  whether 
the  order  of  appointment  was 
proper,  and  the  Supreme  Court 
answered  in  the  negative. 
Va. — Board  of  Sup  Vs.  of  Amherst 
County  V.  Combs.  160  Va.  487, 
169  S.E.  589. 
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Where  plaintiflF,  in  an  action  for  a  declaratory  judgment  as  to 
legal  relations  of  parties  under  a  life  insurance  policy,  was  entitled 
to  a  directed  verdict,  denying  the  beneficiary's  cross  claim  for  a 
judgment  on  the  policy,  the  appellate  court  will  reverse  the  judg- 
ment in  favor  of  such  beneficiary  and  remand  the  case  to  the  trial 
court  with  directions  to  enter  a  judgment  against  the  beneficiary 
notwithstanding  the  verdict.*® 

In  an  action  by  insurance  companies  against  their  insured  for 
a  declaratory  judgment  determining  the  legal  relations  of  the 
parties  under  fire  insurance  policies,  where  the  insured  filed  coun- 
terclaims, and  under  the  court's  findings  and  conceded  facts  the  in- 
surance company's  liability  was  for  the  face  of  the  policies  less 
what  had  been  paid  to  the  insured's  mortgagee,  a  judgment  in- 
advertently entered  for  the  face  amount  should  be  corrected  by  a 
reduction  thereof  to  the  extent  of  the  amounts  paid  to  the  above 
mentioned  morgagee.*' 

Where  a  trial  court  in  an  action  by  grantees,  who  by  an  express 
grant  in  a  deed  were  given  the  right  to  use  a  private  road  across 
the  grantor's  land,  recognized  that  there  should  be  a  road  but  held 
that  the  grant  itself  was  so  general  that  the  location  of  the  road 
could  not  be  fixed,  and  that  extensive  proof  failed  to  show  its  lo- 
cation, but  there  was  sufficient  evidence  in  the  record  to  locate  the 
road  for  a  distance  of  approximately  1,000  feet,  the  appellate  court 
referred  the  case  back  to  the  trial  court  to  fix  the  location.** 

A  judgment  will  not  be  reversed  because  of  joinder  of  parties 
whose  presence  or  absence  is  wholly  immaterial.*' 

In  an  action  for  declaratory  judgment  that  the  pension  rights  of 
plaintiffs  intestate  in  a  municipal  police  and  paid  fireman's  pen- 
sion fund,  should  be  computed  on  the  basis  of  his  total  annual 
compensation,  including  cost  of  living  and  adjustment  compensa- 
tion, a  judgment  entered  against  such  contention  was  affirmed  on 
appeal.** 

60.  U.S.— Great   Northern    Life    Ins.      62.  Pa.— Werry  v.  Sheldon,  148  Pa. 
Co.  V.  Vince,  CCA.Mich.,  118  F.  Super.  13,  24  A.2d  631. 

2d  232,  certiorari  denied  62  S.Ct.      63.  Tex.— Montgomery      v.      Ebony 
71,  314  U.S.  637,  86  L.Ed.  511.  Hills  Improvement  Co.,  Tex.Civ. 

61.  U.S.— Home    Ins.    Co.    of    New  App.,  229  S.W.2d  830. 

York  V.  Trotter,  CC.A.Mo.,  130      64.  N.Y.— White  v.  Hussey,  276  App. 
F.2d  800.  Div.  1028,  95  N.Y.S.2d  539. 
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In  Missouri  in  a  declaratory  judgment  action,  the  failure  of  the 
record  to  establish  more  than  $7,500  to  be  involved  is  a  ground  for 
transferring  the  cause  to  a  proper  court  of  appeals,  but  is  not 
ground  for  dismissal  of  the  appeal.  And  a  motion  of  one  defend- 
ant to  dismiss  the  appeal  of  another  for  failure  of  the  record  to 
establish  more  than  $7,500  to  be  involved,  where  the  record  dis- 
closed that  the  petition  alleged  the  moving  party's  damages  to  be 
in  excess  of  $9,000,  which  the  movant  admitted  and  there  was  no 
contrary  showing,  the  motion  would  be  denied.*' 

Where  the  trial  court  rendered  a  judgment  after  a  trial  without 
a  jury,  merely  deciding  that  the  plaintiff  had  another  adequate 
remedy,  and  dismissed  the  complaint  without  prejudice,  and  the 
appellate  court  on  review  reversed  the  order  on  the  law  and  facts, 
the  appellate  court  would  not  render  a  final  judgment  upon  the 
merits  under  these  circumstances.** 

The  learned  Supreme  Court  of  Missouri  held,  however,  that 
where  the  plaintiff  sought  a  declaratory  judgment  and  a  permanent 
injunction,  and  the  trial  court  on  motion  dismissed  the  complaint 
that  the  Supreme  Court  would  reverse  such  dismissal  where  er- 
roneously made,  and  would  enter  a  final  declaratory  judgment.*^ 

In  an  action  seeking  a  construction  of  a  will,  it  is  unnecessary 
to  pass  upon  the  saleability  of  the  title  to  the  property,  and  the 
trial  court  very  properly  declined  to  adjudicate  the  same,  which 
will  be  affirmed  on  appeal.** 

Where  the  minds  of  the  reviewing  court  are  only  left  in  doubt 
as  to  the  sufficiency  of  the  evidence  to  sustain  a  judgment,  the  ap- 
pellate court  will  not  reverse  the  judgment,  under  such  circum- 
stances.** 

65.  Mo.— Webb-Boone  Paving  Co.  v.  333  U.S.  852,  878,  92  L.Ed.  1133, 
State  Highway  Commission,  351  1154.  The  Supreme  Court  of  the 
Mo.  922,  173  S.W.2d  580.  United  States  refused  to  review 

66.  N.Y. — Marwede  v.  Commercial  the  judgment  on  the  ground  of 
Hotel,  273  App.Div.  984,  78  N.Y.  lack  of  substantial  federal  ques- 
S.2d  438.    Reversed  72  N.Y.S.2d  tion. 

551.    See  also.  Skinner  v.   Para-  68.  N.C.— Lide   v.    Meats,   231    N.C. 

mount  Pictures,  294  N.Y.  474,  63  111,  56  S.E.2d  404. 

N.E.2d  64.  69.  Kan.— Mid- Continent    Petroleum 

67.  Mc— King  v.  Priest,  357  Mo.  68,  Corp.  v.  Frazier,  167  Kan.  113, 
206  S.W.2d  547,  68  S.Ct.  736,  901,  204  P.2d  732. 
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An  erroneous  statement  of  the  trial  court,  as  to  the  burden  of 
proof,  in  a  case  tried  before  the  court  without  a  jury  does  not  re- 
quire a  reversal  where  it  clearly  appears  from  the  opinion  of  the 
trial  court  and  his  findings  of  fact  that  it  was  firmly  convinced 
that  the  evidence  fully  sustained  the  court's  findings^® 

Where  the  only  object  of  appellant  is  a  vindication  of  his  opin- 
ion as  to  correct  construction  of  a  will,  the  judgment  will  not  be 
disturbed.^* 

Where  a  declaratory  judgment  action  sought  a  permanent  in- 
junction which  was  granted  restraining  the  defendant,  the  com- 
missioner of  Agriculture  and  Markets  of  State,  from  paying  a 
differential  to  the  defendant,  a  cooperative  organization,  in  ac- 
cordance with  the  commissioner's  order  theretofore  made,  and  a 
motion  to  dismiss  on  the  ground  plaintiff  had  no  capacity  to  sue 
which  was  denied,  upon  appeal  the  judgment  of  the  court  below 
would  be  reversed  and  the  motion  to  dismiss  granted,  it  appear- 
ing the  motion  was  well  taken^* 

In  view  of  the  affirmance  of  a  judgment  as  pertaining  to  the 
order  of  a  trial  court  directing  the  defendant  civil  service  com- 
mission of  a  municipality  to  pay  the  plaintiffs  the  same  salary 
being  paid  to  others  of  the  same  classification  with  specified  sums 
representing  the  differential  due  them  in  wages,  it  was  ordered  on 
appeal  that  all  reference  to  a  codal  provision  of  the  code  of  civil 
procedure  in  the  findings  of  fact  and  conclusions  of  law  in  the 
judgment  should  be  stricken,  so  that  they  could  not  be  construed 
as  an  order  for  re-classification,  and  the  judgment  otherwise  was 
affirmed^' 


Ky.— Claypool  v.  Rutherford,  285  71.  Ohio— -Barnhart    v.    Madden,    84 
Ky.  321,  147  S.W.2d  702.  Ohio  App.  323,  85  N.E.2d  591. 

Carter  v.  Nance,  304  Ky.  256,  72.  N.Y.— Wooster  v.   Dumond,  220 
200  S.W.2d  457.  App.Div.  1067,  63  N.Y.S.2d  197, 

Neb.— Strawn  v.    Sarpy   County,  297  N.Y.  517,  74  N.E.2d  463,  296 

146  Neb.  783,  21  N.W.2d  597.  N.Y.  914,  73  N.E.2d  36. 

70.  U.S.— Mutual  Life  Insurance  Co.  73.  CaL— Randall   v.   Wolff,   95   Cal. 
of  New  York  v.  Tormohlen,  118  App.2d  795,  214  P.2d  58. 

F.2d  163. 
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§  494.    Declaratory  Judgment  as  Substitute  for  New  Trial  or  Ap- 
peal 

A  declaratory  judgment  action  is  not  a  substitute  for  a  new 
trial  or  appeal,  neither  is  it  a  method  of  destroying  proper  exer- 
cise of  power  in  a  former  action,  nor  authority  for  a  second  trial 
between  the  same  parties  on  the  identical  issues  in  diflferent  forums, 
or  a  justification  for  unnecessary  decisions,  nor  does  it  approve 
collateral  attacks  on  former  adjudications,  nor  operate  to  super- 
sede former  adjudications,  nor  proper  proceedings  already  pend- 
ing in  a  court  having  jurisdiction  of  the  parties  and  subject  mat- 
ter7* 

In  a  suit  for  a  declaratory  judgment  to  set  aside  a  pension  board's 
order,  denying  the  plaintiff  a  pension  and  requiring  the  board  to 
place  the  plaintiff  on  the  pension  rolls  or  pay  him  the  amount  paid 
into  the  pension  fund  by  him,  was  not  merely  an  attempted  ap- 
peal from  an  administrative  order  of  the  pension  board,  and  was 
within  the  jurisdiction  of  the  trial  court  to  grant  the  relief.^" 

The  declaratory  judgment  does  not  operate  to  establish  princi- 
ples of  law,  so  as  to  authorize  a  plaintiff  to  brush  aside  previous 

74.  U.S.— Clark  v.  Memolo,  174  F.2d  2d  544,  where  a  declaratory  ac- 

978.  tion  was  treated  as  an  appeal  in 

U.  S.  V.  Rollnick,  D.C.Pa.,  33  probate  proceedings. 

F.Supp.  863.  Mo. — State   ex   rel   Kansas    City 

Ala.— Ex  parte  State  ex  rel.  Law-  Bridge  Co.  v.  Tcrte,  Mo.,  131  S. 

son.  241  Ala.  304,  2  So.2d  765.  W.2d  587. 

Avery  Freight  Lines  v.  White,  Neb. — Phelps  County  v.   City  of 

.      245  Ala.  618,  18  So.2d  394,  154  Holdrcge,  133  Neb.  139,  274  N.W. 

A.L.R.  732.  483. 

State  V.  Louis  Pizitz  Dry  Goods  N.Y.— Kaplan  v.  Kaplan,  95  N.  Y. 

Co.,  243  Ala.  629,  11  So.2d  342.  S.2d  281. 

Mitchell    V.     Hammond,    See  also,  O'Donnell  v.  Milling 

Ala. ,  39  So.2d  582.  &   Lighting  Co.,   163  Misc.   860, 

Ariz.— Shattuck   v.    Shattuck,   67  298  N.Y.S.  9,  where  it  was  held 

Ariz.  122,  192  P.2d  229.  the  action  would  lie  to  obUin  rc- 

Valley  Nat.   Bank  v.   Hartford  lief  from  a  default  judgment. 
Accident    &    Indemnity    Co.,    57  See  also,  section  471,  supra. 

Ariz.  276,  113  P.2d  359.  Wye— Anderson     v.     Wyoming 

Fla. — dcMarigny    v.    deMarigny,  Development  Co.,  154  P.2d  318. 

Fla. ,  43  So.2d  442.  75.  Tex.— Jud  v.  City  of  San  Antonio, 

Ky.— But    see    Davis'    ExV.    v.  184  S.W.2d  821. 
LaughUn,  280  Ky.  422,  133  S.W. 
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judgments  of  the  same  court  and  seek  a  determination  of  his  rights, 
as  if  they  had  never  been  adjudicated.^* 

It  is  clear  that  it  was  not  the  legislative  intent  that  a  proceed- 
ing in  declaratory  judgment  should  be  substituted  for  the  remedy 
of  appeal,  certiorari,  or  mandamus  as  a  method  of  direct  review  of 
judgments,  decrees,  or  orders  of  a  judicial  nature  respectively  of 
lower  courts,  bureaus,  departments,  or  the  directors  or  adminis- 
trators thereof,  and  that  there  is  no  conceivable  situation  which 
would  warrant  or  authorize  the  use  of  the  act  as  a  method  of  appeal 
or  appellate  review  to  obtain  an  original  declaration  of  rights  be- 
tween parties  in  matters  solely  appellate7^ 

It  was  the  primary  purpose  of  the  declaratory  judgment  statute 
to  have  a  declaration  of  rights  not  theretofore  determined,  and  not 
to  determine  whether  the  rights  theretofore  adjudicated  have  been 
properly  decided.  The  declaratory  judgment  action  is  not  suitable 
and  does  not  lie  in  cases  as  a  substitute  for  motion  to  vacate  or 
correct  the  sentence  in  the  court  where  it  was  imposed,  of  one  con- 
victed, or  to  serve  as  a  substitute  for  habeas  corpus  or  for  a  new 
trial  on  appeal.  If  persons  who  have  been  convicted  were  per- 
mitted to  resort  to  declaratory  judgment  statute  to  test  the  va- 
lidity of  such  conviction  there  would  be  no  end  to  litigation  in 
criminal  cases.''* 

Neither  is  a  declaratory  action  a  mode  for  testing  the  finality  of 
a  foreign  judgment  or  decree  as  a  basis  for  asserting  rights  under 
a  local  statute,  such  as  the  Workmen's  Compensation  Act,  having 
for  its  immediate  purposes  a  declaration  of  the  validity  of  a  for- 
eign divorce  decree.'*  A  declaratory  judgment  cannot  be  em- 
ployed to  perform  the  function  of  review  for  the  purposes  of  re- 
versing and  annulling  previous  orders  made  in  a  proceedings.*® 
Neither  will  an  action  for  declaratory  relief  lie  to  determine  the 
validity  of  a  prior  proceeding,  or  to  re-adjudicate  rights  thereto- 
fore decided  and  having  been  properly  determined.*' 

76.  Ga.— Bingham  v.  Citizen's  South-  Bridgre  Co.  v.  Terte,  Mo.,  131  S. 
crn  Nat'l  Bank.  205  Ga.  285,  53  W.2d  587. 

S.E.2d  228.  80.  Ore.— In  re  Baker's  Estate,   156 

77.  AU.— Mitchell  v.  Hammond,  su-  Ore.  256,  67  P.2d  185. 

pra.  81.  Cal — Maynes    v.    Angeles    Mesa 

78.  U.S.— Clark   v.   Memolo,    174   F.  Land  Co.,  10  Cal.2d  587,  It  P.2d 
2d  978,  reversed  72  F.Supp.  747.  109. 

79.  Mo.— State  ex   rel.   Kansas   City 
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A  declaratory  judgment  can  not  be  made  to  perform  the  func- 
tion of  a  certiorari  or  mandamus  where  there  is  no  method  of 
review  of  the  judgment  provided  by  statute.** 

It  must  not  be  supposed,  however,  that  a  declaratory  action 
could  not  perform  a  useful  function  as  an  instrumentality  of  jus- 
tice in  declaring  the  right  to  a  new  trial  even  at  law.  Such  power 
was  exercised  by  the  great  court  of  chancery  at  an  early  day.  In- 
deed, it  is  one  of  the  oldest  maxims  of  the  chancery  court  that 
"equity  hath  power,  upon  substance,  to  relieve  against  penalties, 
judgments,  and  executions ;"  and  in  considering  a  difficult  case,  the 
substance  often  moved  the  conscience  of  the  chancellor  when  the 
ordinary  rules  and  principles  of  adjudication  failed. 

One  of  the  greatest  outcries  against  the  Chancery  Court  of  Eng- 
land in  its  genesis  was  its  actions  in  nullifying  and  modifyng  the 
judgments  of  the  courts  of  law,  but  the  chancellors  boldly  main- 
tained their  position,  quoting  the  maxim,  that,  "equity  would  not 
suffer  a  right  to  be  without  a  remedy." 

When,  therefore,  by  the  fraud  of  the  plaintiff  or  by  reason  of 
some  accident,  surprise  or  mistake,  without  any  fault  on  his  part, 
an  unjust  judgment  had  been  rendered  in  a  court  of  law,  the  de- 
fendant was  granted  relief  in  equity.  Indeed,  relief  in  such  cases 
was  one  of  the  occasions  that  called  the  Court  of  Chancery  into 
existence.*'  The  slightest  doubt  is  not  entertained  that  these 
wholesome  and  salutory  principles,  evolved,  enunciated  and  fully 
sustained,  and  that  are  now  firmly  imbedded  in  our  law,  would 
apply  in  an  action  for  declaratory  relief,  seeking  the  granting  of  a 
new  trial  from  an  unjust  and  improper  judgment  at  law,  and  to  this 


Ky.— Shearer  v.  Backer,  207  Ky.  of   Buras   Levee   Dist.,  302  U.S. 

455,  269  S.W.  543.  740,  58  S.Ct.  142,  82  L.Ed.  572. 

Back's  Guardian  v.  Bardo,  234  Ferree  v.  Ferree,  273  Ky.  238, 

Ky.  211,  27  S.W.2d  960.   But  see  ^^^  S.W.2d  1055. 

Cockrell  v.  Board  of  Com'rs  for  Neb.— Phelps  County  v.   City  of 

Buras    Levee    Dist.,    16    F.Supp.  Holdrege,  133  Neb.  139,  274  N.W. 

273,    reversed    Board    of    Com'rs  ^^• 

for  Buras  Levee   Dist.  v.   Cock-      82.  Ala. — Ex  parte  State  ex  rel.  Law- 

rell,   91    F.2d   412,   certiorari   de-  son,  241  Ala.  304,  2  So.2d  765. 
nied  Cockrell  v.  Board  of  Com'rs  Mitchell  v.  Hammond,  supra. 
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limited  extent,  the  declaratory  action  may  be  employed  to  perform 
the  function  of  a  motion  for  a  new  trial  or  review  on  appeal. 

§  495.    Effect  of  Mandamus  From  an  Appellate  Court 

Where  the  district  court's  declaratory  judgment  adjudged  that 
certain  employees  were  entitled  to  the  protection  of  the  wage  pro- 
vision of  the  Fair  Labor  Standards  Act  was  clarified  by  the  ap- 
pellate court  to  include  two  special  groups  of  employees,  the  dis- 
trict court  thereafter  rendering  a  judgment  in  conformity  with  the 
mandate  of  the  appellate  court  was  not  precluded  from  including 
other  employees  within  the  judgment  because  of  the  special  men- 
tion of  the  particular  groups  of  employees  in  the  appellate  court's 
opinion,  since  the  district  court  was  free  to  include  them  within 
an  interpretation  of  its  own  judgment.** 

83.  49  CJ.S.,  page  694,  §  343.  Story's    Equity    Jurisprudence, 

Lawrence  on  Equity  Jurisprud-  14th  Ed.,  §  20-40  et  seq. 

cnce,  §  1018.  84.  U.S.— Gonzales  v.   Bowie.   CCA 

46  CJ..  p.  451,  §  543.  Puerto  Rico,  123  F.2d  387. 
Gibson's  Suits  in  Chancery,  2d 

Ed.,  §  1206. 
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DECLARATORY  JUDGMENT  ACTIONS  AS  AN 
ALTERNATIVE  REMEDY 

Sec. 

496.  Ownership  of  Deposits  in  Court  Determinable 

497.  Arbitrations 

498.  Boundary  Lines  Declared 

499.  Determination  of  Title  of  Tenants  in  Common 

500.  Rights,  Liabilities,  and  Legal  Relations  Under  a  Mortgage  Determined 

501.  Right  of  Redemption  From  Judicial  Sales 

502.  Actions  Predicated  Upon  or  to  Test  Validity  of  Foreign  Judgments 

503.  Identity  of  Judgment  Debtor  May  Be  Determined 

504.  Action  Lies  to  Effect  a  Change  of  Name 

505.  Rights  Under  Unemployment  Compensation  Law 

506.  Rights  Under  Civil  Service 

507.  Right  to  Retirement  Compensation 

508.  Old  Age  Pensions 

509.  Right  to  Workmen's  Compensation 

510.  Distribution  of  Personal  Injury  Judgment 

511.  Right  of  Insurance  Company  to  Have  Physical  Examination  of  Policy 
Holders 

512.  Legality  of  A  Contract  May  Be  Declared 

513.  Fraudulent  Conveyances  Declared 

514.  Validity  and  Construction  of  Releases  and  Covenants  Not  to  Sue 

515.  Contractual  Provisions  Against  Suit  Inapplicable  to  Actions  for  Con- 
struction of  Instruments 

516.  Specific  Performance 

517.  Plaintiff  Required  to  Do  Equity 

518.  Stare  Decises 

519.  Rights  and  Liabilities  Under  Partnership  or  Profit-Sharing  Declared 

520.  The  Eligibility  of  the  Plaintiff  to  Bid  On  A  Public  Contract  Declared 

521.  Rights  Under  Fish  and  Game  License  Declared 

522.  Rights  Under  Assignments 

523.  Restoration  of  Lost  Instruments 

524.  Action  Lies  to  Determine  If  Contract  Is  Usurious 

525.  Obligation  of  a  County  to  Reimburse  the  State  For  Auditing  County 
Books  Declared 

526.  Interest  in  Proceeds  of  Condemned  Land  Determined 

527.  Estoppel 

528.  Accounting 

529.  Perpetuation  of  Evidence 

530.  Personal  or  Domestic  Status 

531.  Recorded  Instruments  Expunged  From  Public  Record 

532.  Administration  of  Public  Assistance 

533.  Actions  With  Respect  to  Forgeries 

534.  Right  of  Subrogation  Declared 

535.  Contribution 
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536.  Abandonment  or  Forfeiture 

537.  Whether  or  Not  Property  of  A  Spendthrift  Trust  Is   Subject  to  an 
Execution 

538.  Whether  or  Not  Certain  Acts  Amount  to  a  Trespass 

539.  Right  to   Enter  a   Public   Building  and   Inspect   the   Public   Records 
Therein 

540.  Right  or  Duty  of  Citizen  to  Make  Disclosures  on  Demand  of  Govern- 
ment for  Purpose  of  Taxation 

541.  Alternative  Remedy  for  Writ  of  Habeas  Corpus 

542.  Interstate  Character  of  Transactions 

543.  Validity  of  Waiver 

544.  Right  to  Money  Claimed  to  Have  Been  Paid  Under  Mistake 
Determinable 

545.  What  Constitutes  Nuisance 

546.  Lateral  Support 

547.  Rights  and  Liabilities  Under  Judgment 


§  496.    Ownership  of  Deposits  in  Court  Determinable 

In  addition  to  the  inherent  power  of  the  court  to  determine  the 
ownership  of  money  deposited  in  the  office  of  its  clerk  or  other 
office,  this  question  has  been  adjudicated  in  a  declaratory  action.* 

§  497.    Arbitrations 

As  an  alternative,  for  any  other  remedy  that  the  parties  might 
possess,  it  has  been  determined  that  a  declaratory  judgment  action 
will  lie  for  a  construction  of  a  contract  containing  a  provision  for 
arbitration,  also  to  provide  for  arbitration  as  in  the  contract  stipu- 
lated. So  where  a  contract  provided  for  the  arbitration  of  the 
amount  of  rent  of  land  under  a  lease,  that  in  the  event  the  parties 
could  not  agree,  each  should  appoint  an  arbitrator  or  appraiser  to 
fix  the  rent,  and  if  the  two  arbitrators  or  appraisers  could  not  agree 
thereon,  they  should  appoint  a  third  and  a  majority  of  the  three 
could  bring  in  an  award.  Under  this  contract  each  of  the  parties 
appointed  an  arbitrator,  but  the  arbitrators  thus  appointed  could 
neither  agree  upon  the  award  nor  to  the  selection  of  the  third 
arbitrator. 

A  court  in  a  declaratory  judgment  action  in  the  construction  of 
the  lease  will  name  the  third  arbitrator  for  the  parties,  and  in  such 

1.  Wit.— Gary    Mfg.    Co.   v.    Acme  585,  254  N.W.  573. 

Brass  &  Metal  Works,  215  Wis. 
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case  it  is  not  objectionable  that  the  court  retained  jurisdiction  for 
the  purpose  of  further  controlling  the  appraisal,  and  the  court  may 
do  this  in  the  absence  of  a  showing  of  prejudice.  Such  retention 
may  be  necessary  because  the  arbitrator  appointed  by  the  court 
might  refuse  to  act,  or  it  might  thereafter  appear  was  for  some 
reason  unknown  at  the  time  of  appointment,  disqualified  from 
acting.* 

Declaratory  relief  is  a  proper  remedy  to  ascertain  whether  any 
particular  grievance  arising  under  a  written  contract  is  properly 
subject  to  arbitration  under  an  arbitration  clause  in  the  agree- 
ment.' 

A  declaratory  action  brought  to  determine  the  rights  of  the  par- 
ties under  the  provisions  of  an  arbitration  award,  the  court  has  no 
duty  to  perform  or  concern  with  the  correctness  of  the  award  in 
such  proceeding;  the  matters  in  controversy  between  the  parties 
before  the  award  were  decided  when  the  award  was  made;  the 
court's  sole  function  in  a  proceeding  of  this  kind  is  to  determine 
and  declare  the  meaning  and  intent  of  the  arbitration  award  which 
is  in  dispute.* 

Where  an  actual  controversy  exists  as  to  the  validity  of  an  award 
and  the  rights  of  the  parties  thereunder,  this  would  seem  to  be 
sufficient,  if  the  other  jurisdictional  requirements  were  present,  to 
give  a  federal  court  jurisdiction  to  enter  declaratory  judgment  as 
to  its  validity,  and  afford  the  parties  any  further  relief  appropriate 
in  the  premises,  notwithstanding  the  fact  that  the  federal  court  was 
without  jurisdiction  to  enforce  the  award.  But  it  seems  clear 
enough  that  when  the  federal  court  assumes  jurisdiction  for  one 
purpose  it  could  do  complete  justice  in  the  premises.^ 

2.  Iowa.— Minot  v.  Pelletier  Co.,  207  4.  N.Y.— New  York  City  Omnibus 
Iowa  505,  223  N.W.  182.  Corp.  v.  Quill.  189  Misc.  892,  73 
Miniu—Kavli  v.  Eagle  Star  Ins.  N.Y.S.2d  289,  272  App.  Div.  1015, 
Co.,  Minn.,  288  N.W.  723.  74  N.Y.S.2d  925,  297  N.Y.  832,  78 

3.  U.S. — Texoma  Nat'l   Gas  Co.  v.  N  E  2d  859 

Oil  Workers  Intemat'l  Union,  58  -    ..*    *    tt  .  \  r-    ,  ^      ^ 

F.Supp.  132,  146  F.2d  62,  324  U.S.  ^'  U.S.-United  Fuel  Gas  Co.  v.  Col- 

872,  65  S.Ct.  1017,  89  L.Ed.  1426.  "'"^^^'^  ^"*^^  ^''^''  ^^^  ^^d  746, 

CaL— Harvey  Machinery  Co.  v.AI-  C.C.A.    W.Va.    Affirming    72    F. 

varez,  76  CaI.App.2d  427,  173  P.2d  Supp.  843. 
65. 
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A  party  to  an  agreement  providing  for  an  arbitration  is  not  re- 
quired to  allege  in  the  complaint  a  compliance,  or  attempted  com- 
pliance, with  the  terms  of  the  arbitration  clause  in  the  agreement, 
prior  to  the  institution  of  an  action  for  the  purpose  of  determining 
whether  or  not  a  particular  dispute  was  within  the  arbitration 
clause  of  the  contract.* 

§  498.    Boundary  Lines  Declared 

A  dieclaratory  judgment  action  will  lie  for  the  purpose  of  de- 
termining the  boundary  lines  of  a  school  district,  and  to  adjudi- 
cate same.^  While  in  the  case  cited  in  the  footnote  as  suggested 
above,  the  controversy  was  as  to  boundary  of  a  school  district,  still, 
no  reason  appears  why  the  declaratory  action  may  not  be  used  to 
settle  and  determine  boundaries  between  private  proprietors. 

§  49^.    Determination  of  Title  of  Tenants  in  Common 

A  declaratory  judgment  action  will  lie  to  determine  whether  or 
not  one  of  the  co-owners  or  tenants  in  common  of  a  tract  of  land 
has  such  title,  as  to  enable  such  tenant  in  common  to  enter  into  an 
agreement  of  partition  of  said  land  where  his  title  depends  upon 
a  will  or  other  instrument  of  doubtful  validity,*  or  is  ambiguous 
or  obscure  in  its  meaning,  or  to  clarify  and  resolve  any  question 
with  respect  to  the  title  thereto. 


6.  CaL — Harvey  Machiner  Co.  v.  Al- 
varez, supra. 

7.  Ky. — Dean  v.  Board  of  Educa- 
tion of  Harrodsburg,  247  Ky.  553, 
57  S.W.2d  477. 

N.Y. — Lawrence  Cedarhurst  Bank 
V.  City  of  New  York,  261  App. 
Div.  1089.  26  N.Y.S.2d  994,  adju- 
dicating  the  boundary  line  of  New 
York  City,  as  set  out  in  the 
Greater  New  York  City  Charter. 
Ore. — See  also,  Fulton  v.  Kuck, 
159  Ore.  412,  79  P.2d  647. 

See  also,  section  546,  infra. 
Tex. — Zavala-Dimmit  Counties 
Water  Improvement  Dist.  No.  1 
V.  Duncan,  Tex.Civ.App.,  127  S.W. 
2d  362,  where  a  declaratory  ac- 
tion was  entertained  to  have  lands 
declared  no  part  of  a  district. 


8.  N.C.— Rountree  v.  Rountree,  213 
N.C.  252,  195  S.E.  784. 

The  title  of  a  tenant  or  co- 
owner  of  an  undivided  interest  in 
a  tract  of  land  depended  upon  this 
letter,  to- wit: 

"'January  10,  1930 
"  *Hon.  George  Rountree, 
"  'Wilmington,  N.  C, 
"  'Dear  Cousin  Geo. 

"  'My  affairs  are  in  bad  shape 
and  I  am  in  bad  health.  If  man- 
aged properly  there  is  enough  to 
keep  my  family  from  want.  Will 
you  please  take  charge  and  ar- 
range so  Mabel  can  carry  on. 

"'Everything  is  left  to  her. 

"  'Please  do  this  for  me. 


1179 


Digitized  by 


Google 


§  500  ACTIONS  FOR  DECLARATORY  JUDGMENTS 


C1l9 


§  500.    Rights,  Liabilities  and  Legal  Relations  Under  a  Mortgage 
Determined 

Whatever  other  remedy  is  open  to  a  mortgagor  claiming  an 
interest  therein,  under  which  liabilities  are  asserted,  the  parties  to 
a  mortgage  and  other  interested  persons  may  obtain  a  declaration 
of  rights.*  A  declaratory  action  is  properly  maintainable  where 
it  involves  judicial  direction  of  a  mortgage  trustee  and  a  definition 


"  'Sincerely, 

"'Albert   E.   Rountree.' 

"Upon  the  discovery  of  this  let- 
ter, the  same  was  probated  in 
common  form  as  the  last  will  and 
testament  of  the  deceased. 

"The  deceased  left  him  surviv- 
ing his  widow,  Mable  L.  Rountree, 
petitioner  herein,  and  four  child- 
ren, parties  hereto. 

"At  the  time  of  decedent's  death 
he  was  tenant  in  common  with 
Sally  R.  Crisp  and  Rosabel  R. 
Cowper  of  a  tract  of  land  in 
Lenoir  county,  each  being  seized 
of  a  one-third  undivided  interest 
therein. 

"Mabel  L.  Rountree,  the  person 
designated  in  the  above  paper 
writing  as  'Mable,'  and  who  claims 
as  sole  beneficiary  and  devisee 
thereunder,  has  suggested  a  vol- 
untary division  and  partition  of 
said  tract  of  land,  and  the  other 
tenants  in  common  have  con- 
sented to  join  with  her  in  the  exe- 
cution of  partition  agreement  or 
divisional  deeds  *in  the  event  the 
petitioner  shall  be  judicially  de- 
clared to  be  the  owner  of  a  one- 
third  undivided  interest  therein, 
♦  ♦  *  but  defendants  have  ques- 
tioned the  validity  of  the  paper 
writing  quoted  above  as  the  Last 
Will  and  Testament  of  Albert  E. 
Rountree  deceased,'  and  for  the 
purpose  of  obtaining  the  desired 
judicial  declaration,  the  respond- 
ents (being  the  other  two  tenants 
in  common)   deny  that  the  peti- 


tioner (being  the  third  tenant  in 
common)  is  the  owner  of  a  one- 
third  undivided  interest  in  the 
land  in  question. 

"The  court  being  of  the  opinion 
that  said  paper  writing  'appears 
to  have  been  written  animo  tes- 
tandi,  and,  on  its  face  is  a  valid 
will,'  entered  judgment  approv- 
ing the  voluntary  petition,  from 
which  respondents  have  appealed." 

The  judgment  was  affirmed. 
Cal. — R.    G.    Hamilton    Corpora- 
tion V.  Corum,  218  Cal.  92,  21  P.2d 
413. 

Kenney  v.  Los  Feliz  Inv.  Co., 
2  Cal.2d  647,  43  P.2d  255. 

Harris  v.  Whittier  Building  & 
Loan  Ass'n.,18  Cal.App.2d  260,  63 
P.2d  840. 

Conn. — Lavery  v.  Rizza,  126 
Conn.  132,  9  A.2d  819,  holding 
that  a  declaratory  action  will  lie 
to  determine  the  validity  of  a 
mortgage. 

Ky.— Schuster    v.    Caldwell.    280 
Ky.  802,  134  S.W.2d  624.  Declara- 
tory action  lies  to  have  a  deed 
declared  a  mortgage. 
N.Y.— Brooklyn    City   R.    Co.  v. 
Kings  County  Trust  Co.,  314  App. 
Div.  506,  212  N.Y.S.  343,  affirmed 
242  N.Y.  531,  152  N.E.  414. 
Pa. — Vigilante  v.  Accor,  36  D.  & 
C  44  (Pa.).  Marital  status  deter- 
mined in   connection  with  a  de- 
claration as  to  the  validity  of  a 
mortgage  or  other  conveyance. 
Va.— Gloth  V.  Gloth,  154  Va.  511, 
153  S.E.  879,  71  A.L.R.  700. 
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of  the  powers  of  such  trustee,  and  a  construction  and  operation  of 
the  mortgage.'^ 

In  an  action  for  declaratory  relief  to  determine  whether  or  not 
a  trust  indenture  constituted  a  lien  upon  certain  realty  of  a  utility, 
holders  of  over  30  per  cent  of  all  debentures  were  authorized  to 
defend  such  an  action  for  the  benefit  of  themselves  and  all  other 
debenture  holders.'*  As  to  whether  or  not  a  mortgage  has  been 
paid  and  the  Hen  thereof  ought  to  be  extinguished  and  cancelled 
of  record,  is  solvable  in  a  declaratory  action.'* 

A  declaratory  judgment  action  is  a  proper  alternative  remedy  to 
determine  whether  or  not  a  certain  mortgage  was  enforceable 
against  the  real  property  in  the  mortgage  described  and  as  against 
all  persons  thereof  subsequent  to  the  recordation  of  the  mort- 
gage." So,  too,  a  declaratory  action  will  lie  to  determine  whether 
or  not  the  mortgagor  has  a  right  to  be  released  from  the  mortgage 
without  tender  of  the  obligation  on  the  ground  of  invalidity  of 
such  instrument  that  had  existed  ab  initio.'*  Likewise,  a  declara- 
tory action  is  maintainable  to  ascertain  the  validity  of  a  usurously 
tainted  note  secured  by  a  mortgage." 

If  there  is  a  real  doubt  as  to  the  encumbrances  which  will  be 
discharged  by  a  sale  in  a  mortgage  foreclosure,  this  matter  ought 
to  be  determined  preliminarily  where  it  is  reasonably  possible,  as 


10.  Ky.— Black  v.  Elkhorn  Coal  Cor- 
poration, 233  Ky.  588,  26  S.W.2d 
481.  In  the  course  of  the  opinion 
the  court  said,  "The  present  case 
involves  judicial  direction  to  a 
trustee  and  a  definition  of  its  pow- 
ers, as  well  as  the  construction 
and  operation  of  a  mortgage.  All 
of  these  matters  are  proper  sub- 
jects for  the  exercise  of  judicial 
power."  It  seems,  however,  that 
this  same  result  could  have  been 
obtained  iit  a  court  of  equity  in 
the  absence  of  the  enactment  of 
the  declaratory  statute.  21  C.J.  115 
et  seq. 

11.  Conn. — Connecticut  Light  &  Pow- 
er Co.  V.  Deering,  125  Conn.  692, 
7  A.2d  924. 

12.  Wis. — Schwartzburg   v.    Rahtjen, 


13. 


14. 


15. 


227  Wis.  525,  279  N.W.  19.  A 
judgment  of  cancellation  was  ren- 
dered by  the  trial  court  and  af- 
firmed on  appeal;  it  appearing 
therein  that  the  trustee  had  mis- 
applied some  of  the  moneys  col- 
lected on  the  bond  issue  but  the 
court  held  this  loss  fell  upon  the 
holders  of  the  bonds. 
Cal. — Chapman  v.  Great  Western 
Gypsum  Co.,  Cal.App.,  8  P.2d  486. 
Bng. — Chapman  v.  Michaelson 
(1908)  2  Ch.  612,  affirmed  (1909) 
1  Ch.  238. 

CaL~Baker  v.  Butcher,  106  Cal. 
App.  358,  289  P.  236. 
Colo. — Rice  v.  Franklin  Loan  & 
Finance  Co.,  82  Colo.  163,  258  P. 
223. 
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usually  may  be  done  by  proceedings  in  an  action  for  a  declara- 
tion.'*  Where  a  trial  court  exercises  its  jurisdiction  to  grant  an 
application  for  declaratory  relief  solving  the  validity  and  prority 
of  a  mortgage  and  tax  liens,  it  is  the  duty  of  the  court  to  determine 
the  matter  fully  and  specifically  adjudicate  such  priorities,  the 
rights,  duties  and  legal  relations  of  the  parties.'^ 

On  the  other  hand,  however,  it  has  been  held  that  an  action  for 
a  declaration  of  rights  of  the  parties  as  to  whether  or  not  they 
should  pay  a  mortgage  debt  which  it  is  encumbent  upon  others  to 
pay  was  improperly  entertained  by  reason  of  the  facts  being  in 
dispute  and  the  right  of  a  second  mortgagee  to  proceed  with  fore- 
closure sale  was  thereby  delayed.'*  In  any  event,  where  mort- 
gagors seek  a  declaration  of  invalidity  of  notes  and  trust  deed, 
they  will  not  be  granted  this  relief  in  a  declaratory  action  without 
requiring  them  to  do  equity  by  repaying  or  offering  to  repay  any 
money  borrowed,  for  which  the  mortgage  or  trust  deed  is  securi- 
ty.'* Declaratory  action  lies  to  determine  whether  or  not  a  trust 
deed  or  mortgage  permits  the  taking  of  a  deficiency  judgment  by 
the  holder  against  the  obligor.*® 

§  501.    Right  of  Redemption  From  Judicial  Sales 

It  seems  that  the  right  of  redemption  after  property  has  been 
sold  at  a  judicial  sale  may  be  adjudicated  and  determined  in  a  de- 
claratory action.  It  does  not  appear  to  be  important  whether  the 
sale  was  one  in  pursuance  of  a  mortgage  foreclosure  or  otherwise, 
so  long  as  it  has  been  sold  under  judicial  process.*' 

16.  Pa. — Delaware  County  Nat.  Bank  tration  of  justice  by  means  of  a 
V.  Miller,  303  Pa.  1,  154  A.  19.  declaration. 

17.  N.D.— State    v.     Divide    County,  19.  Tcnn.--Harrill  v.  American  Home 
68  N.D.  708,  283  N.W.  184.  Mortg.    Co..    162   Tenn.   371,    36 

18.  Wi».~Hener  v.  Shapiro,  208  Wis.  S.W.2d  888,  denying  rehearing  161 
310,    242    N.W.    174,    87    A.L.R.  Tenn.  646,  32  S.W.2d  1023. 
1201.    However,   it   is    submitted  20.  Colo. — Davies  v.  Union  Trust  Co. 
that  the  above  decision  may  be  of  San  Diego,  125  •Colo.  593,   13 
questioned.  The  rights  of  the  par-  P.2d  961. 

ties  should  have  been  declared  as  Pa. — Day  v.   Ostergard,   146  Pa, 

the  lower  court  held,  but  which  Super.  27,  21  A.2d  586. 

was  reversed  on  appeal.  The  judg-  21.  Eng. — Te  Aka  Pairama  v.  Hardy 

ment  of  the  trial  court  was  more  (1918)  N.Z.  65. 

in   consonance  with   the   modern  Hardy    v.    Te    Aka    Pairama 

spirit  that  pervades  the  adminis-  (1918)  N.Z.  492. 
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Not  only  may  the  right  to  redeem  be  declared,  but  also  as  to 
who  may  exercise  such  right,  will  likewise  be  determined  in  a 
declaratory  action.  Moreover,  the  declaration  may  go  to  the  ex- 
tent of  determining  the  validity  of  a  redemption  that  has  already 
been  made.** 

§  502.    Actions  Predicated  Upon  or  to  Test  Validity  of  Foreign 
Judgments 

A  declaratory  judgment  action  will  lie  to  determine  the  validity, 
force  and  effect  of  a  foreign  judgment,  and  this  not  only  means 
foreign  in  the  sense  as  between  the  different  jurisdictions  of  the 
United  States,  but  even  judgments,  it  seems,  of  foreign  countries.*' 
A  declaratory  judgment  will  lie  to  determine  the  rights,  duties, 
and  legal  relations  of  the  parties  to  a  foreign  divorce  decree.** 

§  503.    Identity  of  Judgment  Debtor  May  be  Determined 

A  declaratory  action  may  be  used  for  the  purpose  of  determin- 
ing the  identity  of  a  judgment  debtor.*'  So  it  seems  that  where 
there  is  any  dispute  as  to  the  identity  of  a  judgment  debtor,  the 
judgment  creditor  may  bring  a  declaratory  action  and  to  determine 
and  declare  that  the  defendant  in  the  judgment  and  in  the  declara- 
tory action  is  one  and  the  same. 

§  504.    Action  Lies  to  Effect  a  Change  of  Name 

It  is  a  well-recognized  rule  of  law  that  where  the  change  is  not 
made  for  fraudulent  purposes  and  in  the  absence  of  statutory  in- 
hibitions, one  may  lawfully  change  his  name  without  resort  to 
legal  proceedings,  and  for  all  purposes,  the  name  thus  assumed  will 

22.  IlL — Klein  v.  Mangan,  369  111.  other  state  in  an  action  against  a 
645,  17  N.E.2d  958,  transferred  to  stranger  to  the  record  of  the  ac- 
301   Ill.App.  203,  22  N.E.2d  269.  tion  wherein  such  judgment  was 

23.  Eng.—The  Manar  (1903)  P.  95.  rendered. 

24.  Mo.—But  see  State  ex  rel.  Kan-  N.Y.— Babcock  v.  Babcock,  147 
sas  City  Bridge  Co.  v.  Terte,  Mo.,  Misc.  900,  265  N.Y.S.  270,  affirm- 
131  S.W.2d  587,  124  A.L.R.  1331,  cd  239  App.Div.  884,  265  N.Y.S. 
wherein  it  was  held  an  action  for  474,  motion  granted  263  N.Y.  665, 
a  declaration  might  be  invoked  to  189  N.E.  747. 

test  the  validity  of  a  judgment  roll      25.  Ala. — Naftel    Dry   Goods   Co.    v. 
admittedly  valid  and  regular  on  its  Mitchell,  212  Ala.  32,  101  So.  653. 

face  of  a  competent  court  in  an- 
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constitute  his  legal  name  just  as  much  as  if  he  had  borne  it  from 
birth.  In  a  number  of  states,  however,  statutes  pescribe  a  method 
by  which  a  person  may  change  his  name  or  cause  it  to  be  changed, 
but  notwithstanding  such  statutes,  in  the  absence  of  a  statutory- 
prohibition,  a  statutory  method  of  changing  the  name  is  not  ex- 
clusive and  does  not  abrogate  the  common-law  right  of  an  in- 
dividual to  change  his  name  without  resort  to  courts.*' 

While  there  is  no  adjudicated  case  determining  the  applicability 
of  the  declaratory  action  to  effectuate  a  change  of  names,  or  where 
a  party  has  changed  his  name  in  accordance  with  the  privilege 
granted  by  common  law,  to  fix  such  name  in  a  declaratory  action, 
and  thereby  make  a  record  thereof,  still  it  would  seem  that  a  de- 
claratory action  would  be  a  proper  method  to  accomplish  this  pur- 
pose, provided  the  necessary  justiciable  controversy  was  pj^esent 
in  the  action. 

§  505.    Rights  Under  Unemployment  Compensation  Law 

A  declaratory  judgment  action  may  be  resorted  to  to  determine 
whether  the  plaintiff's  agents  were  residing  and  doing  business 
within  the  state  and  were  plaintiff's  employees  within  the  mean- 
ing of  the  Unemployment  Compensation  Act;  that  is  to  say,  an 
employer  may  maintain  an  action  to  determine  whether  or  not  his 
employees  come  within  the  provisions  of  the  act.*^ 

It  has  been  held  that  before  a  court  can  determine  whether  cer- 
tain activities  are  * 'agricultural  labor",  as  such  term  is  used  in  the 
Unemployment  Compensation  Law,  under  the  Declaratory  Judg- 
ment Statute,  the  court  should  be  advised  of  the  parties  for  whom 
such  labor  is  being  performed,  and  where  and  under  what  kind  of 


26.  45  C.J.  381.  §§  15,  16. 

27.  Ariz.— Kleck  v.  Wayland.  53  Ariz. 
432,  90  P.2d  179. 

Cal. — Louis  Eckert  Brewing  Co. 
V.  Unemployment  Reserves  Com- 
mission, 47  Cal.App.2d  844,  119  P. 
2d  227. 

Conn. — Northwestern    Mut.    Life 
Ins.  Co.  V.  Tone.  125  Conn.  183, 
4  A.2d  640,  121  A.L.R.  993. 
Wash.  —  Washington   Recorder 


Pub.  Co.  V.  Ernst.  199  Wash  176, 
91  P.2d  718,  124  A.L.R.  667. 

See  also,  Shelton  Hotel  Co.  v. 
Bates,  4  Wash.2d  498,  104  P.2d 
478. 

But,  see  Provident  Mut.  Life 
Ins.  Co.  of  Philadelphia  v.  Unem- 
ployment Compensation  Commis- 
sion. 126  N.J.Law  348,  19  A.2d 
630. 
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a  contract,  so  that  the  court  can  determine  whether  the  contractor 
is  an  independent  contractor  or  himself  an  employee  of  the  owner 
or  tenant  on  the  land  being  improved  or  worked  upon,  and  such 
facts  should  be  alleged  from  which  it  can  be  determined  by  the 
court  for  itself  whether  there  exists  a  real  controversy,  and  not  a 
fictitious  one,  and  a  pleader's  conclusion  with  respect  thereto  will 
not  suffice.** 

Where  barbers  were  operating  under  so-called  oral  lease  agree- 
ments with  the  owner  of  the  shop  under  which  agreements  the 
barbers  were  to  pay  over  40  per  cent  of  the  gross  receipts  for  the 
use  of  the  chairs  and  equipment,  but  where  the  owner  of  the  bar- 
ber shop,  as  proprietor,  paid  the  share  to  the  barbers  and  held 
himself  out  to  be  the  owner  of  such  shop,  and  the  barbers  were 
not  free  from  the  owner's  control,  and  were  not  engaged  in  inde- 
pendent business,  the  barbers  were  engaged  in  "employment" 
within  the  meaning  of  the  Unemployment  Compensation  Statute.** 

A  newspaper  may  bring  and  maintain  an  action  under  the  De- 
claratory Judgment  Statute  for  a  declaration  as  to  the  applica- 
bility of  the  Unemployment  Compensation  Act  to  newspaper  car- 
riers employed  by  the  plaintiff.'® 

Under  a  provision  in  the  Unemployment  Compensation  Law, 
prohibiting  the  granting  of  an  injunction  to  restrain  a  collection 
of  contributions,  such  a  proceeding  may  not  be  maintained  for  the 
determination  of  liability  for  contributions  when  the  necessary  ef- 
fect of  a  favorable  judgment,  though  direct  injunctive  relief  is  not 
sought,  would  be  to  restrain  future  collection  of  contributions  from 


28.  Aru.— Kleck  v.  Wayland,  53  Ariz. 
432,  90  P.2d  179. 

N.C. — Prudential  Ins.  Co.  of 
America  v.  Powell,  217  N.C.  495, 
8  S.E.2d  619. 

29.  Waih.— McDcrmott  v.  State,  196 
Wash.  261,  82  P.2d  568. 

30.  Ky. — See  also,  Barnes  v.  Indian 
Refining  Co..  280  Ky.  811,  134 
S.W.2d  620.  Whether  an  applicant 


for  relief  under  unemployment 
compensation  statute  is  an  em- 
ployee or  independent  contractor 
will  be  declared. 

Wash.  —  Washington  Recorder 
Pub.  Co.  V.  Ernst,  199  Wash.  176, 
91  P.2d  718,  124  A.L.R.  667. 

Washington  Recorder  Pub.  Co. 
V.  Ernst,  1  Wash.2d  545,  97  P.2d 
116. 
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the  plaintiff,  since  the  court  may  not  do  indirectly,  what  it  is  pro- 
hibited from  doing  directly.'* 

A  declaratory  action  will  lie  to  determine  whether  or  not  an 
employer's  scheme  and  plan  of  carrying  unemployment  compen- 
sation complies  with  the  law.** 

A  declaratory  judgment  action  will  likewise  lie  to  determine  the 
right  of  persons  who  have  taken  a  part  of  the  examinations  and 
complied  with  a  part  of  the  rules  to  engage  in  the  unemployment 
administrative  service."  But,  an  action  for  a  declaration  of  rights 
is  not  a  proper  remedy,  it  has  been  held,  for  an  employer  who  seeks 
to  review  unemployment  compensation  awards,  and  determine 
thereby  the  constitutionality  of  certain  provisions  of  the  unem- 
ployment compensation  statute.'* 

In  an  action  for  declaratory  relief,  as  distinguished  from  an  ac- 
tion arising  on  a  claim  for  benefits  under  the  unemployment  com- 
pensation law  in  which  the  commission  makes  findings  in  a  proper 
hearing,  there  is  nothing  conclusive  about  findings  of  the  commis- 
sion in  its  own  favor,  and  a  decision  must  be  based  on  the  court's 
own  conclusion  arrived  at  by  weighing  the  evidence  as  in  a  trial 
de  novo." 

31.  N.C.— Prudential  Ins.  Co.  of  Bates.  9  Wash.2d  264.  114  P.2d 
America  v.  Powell,  217  N.C.  495,  995,  holding  that  the  courts  will 
8  S.E.2d  619.  not  entertain  a  declaratory  judg- 

32.  Wii. — State  ex  rel.  Rohn  Shoe  ment  action  wherein  a  special 
Mfg.  Co.  V.  Industrial  Commis-  statutory  method  has  been  pro- 
sion  of  Wisconsin,  217  Wis.  138,  vided,  and  that  the  Washington 
258  N.W.  449..  unemployment  compensation  law 

33.  Eng.— See  also,  Attorney-General  has  provided  such  statutory  meth- 
V.  Guardians  of  the  Poor  of  the  ^d. 

Merthyr  Tydfil   Union    (1900)    1  34.  Ky.— -Stearns  Coal  &  Lumber  Co. 

Ch.  516.  V.   Unemployment   Compensation 

Ariz. — ^Taylor  v.  McSwain,  Ariz.,  Commission  of  Kentucky,  285  Ky. 

95  P.2d  415.  249,   147  S.W.2d  382.  It  is  sub- 

N.Y. — Bradford  v.  SuflFolk  Coun-  mitted  that  this  holding  cannot  be 

ty,  257  App.Div.  777,  15  N.Y.S.2d  sustained  in  so  far  as  the  action 

353.  With  respect  to  right  of  tax-  sought  to  determine  the  constitu- 

payers  to  seek  a  declaration  with  tionality  of  the  statute, 

regard  to  administration  of  relief,  35.  Ore. — Rahoutis  v.  Unemployment 

a  declaratory  action  is  sustainable.  Compensation    Commission,    171 

Waih.— See    also,    Mulhausen    v.  Ore.  93.  136  P.2d  426. 
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Rights  and  liabilities  of  an  insurance  company  under  the  un- 
employment compensation  statute  may  be  determined  in  a  de- 
claratory action,  and  relief  by  means  of  that  class  of  proceeding 
will  not  be  denied  for  the  sole  reason  that  the  act  provides  for  an- 
other remedy  which  is  equally  serviceable.'*  The  rights  and 
liabilities  of  the  employer  and  employee  under  the  Unemployment 
Compensation  Act  as  to  deductions  from  the  wages  of  the  employee 
and  the  payment  of  the  amounts  required  by  the  act  may  be  de- 
termined in  a  declaratory  action.'^ 

§  506.    Rights  Under  Civil  Service 

It  seems  that  where  there  is  no  statutory  tribunal  vested  with 
exclusive  jurisdiction  to  pass  upon  the  right  of  persons  to  take 
civil  service  exa^minations,  a  declaratory  action  will  lie  to  deter- 
mine whether  or  not  an  applicant  is  entitled  to  take  a  civil  service 
examination  to  engage  in  government,  state,  or  municipal  em- 
ployment.** So,  too,  a  declaratory  action,  it  seems,  will  be  en- 
tertained to  determine  the  right  of  public  employees,  as  under  the 
district  attorney,  to  be  reinstated  to  positions  from  which  they  had 
been  removed,  or  in  the  alternative  to  be  employed  in  other  po- 
sitions under  the  civil  service.'* 

The  trial  court  was  authorized  to  assume  jurisdiction  of  a  de- 
claratory action  against  a  board  of  trustees  of  policemen's  pension 


36-  Ohio — American  Life  &  Accident 
Insurance  Co.  of  Ky.  v.  Jones,  — 
OhioApp.  — ,  83  N.E.2d  408. 

37.  Wash. — Berndson  v.  Graystonc 
Material  Co.,  —  Wash.  — ,  209  P. 
2d  326. 

38.  AUl— Yielding  v.  McCombs,  238 
Ala.  635.  193  So.  169. 

Ariz. — Taylor  v.  McSwain,  Ariz., 
95  P.2d  415. 

CaL — Viner  v.  Civil  Service  Com- 
mission of  City  &  County  of  San 
Francisco,  59  Cal.App.2d  458,  139 
P.2d  88. 

N.Y. — A  versa  v.  Finegan,  164 
Misc.  162,  298  N.Y.S.  618,  affirmed 
250  App.Div.  752,  295  N.Y.S.  768, 
affirmed  275  N.Y.  512,  11  N.E.2d 
320. 


Cowen  V.  Reavy,  258  App.Div. 
994,  17  N.Y.S.2d  519,  confirming 
determination  171  Misc.  266,  12 
N.Y.S.2d  830.  While  this  was  a 
declaratory  action  no  mention  of 
the  act  was  made  by  the  court  in 
the  opinion. 

Pa. — Geisinger  v.  Trexler,  35  D.  & 
C.  611,  18  Lab.L.J.  241,  holding 
that  employees  who  were  work- 
ing when  the  civil  service  law  be- 
came effective  were  subject  there- 
to. 
39.  N.Y. — Meenagh  v.  Dewey,  Sup., 
173  Misc.  209,  17  N.Y.S.2d  599. 
This  was  a  declaratory  action  but 
no  reference  to  the  statute  was 
made  in  the  opinion. 
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or  relief  fund  of  a  municipality  appointing  the  plaintiff  for  restora- 
tion to  duty  as  an  active  policeman,  or  the  right  to  a  pension  as  a 
disabled  policeman  on  the  ground  that  an  actual  controversy 
existed,  where  the  board  had  denied  the  plaintiff's  right  to  further 
payment  of  a  pension  as  a  disabled  policeman.*^ 

A  court  of  general  jurisdiction  is  without  power  to  grant  a  de- 
claratory judgment,  declaring  that  the  plaintiffs,  who  were  em- 
ployees of  the  department  of  water  and  power  of  a  city  and  were 
classified  under  civil  service  rules  as  "journeymen  linemen"  must 
be  ranked  with  and  paid  the  wages  received  by  other  journeymen 
linemen,  whom  the  department  designated  as  "troublemen".-*' 

In  an  action  for  declaratory  relief  determining  that  a  recent  ap- 
pointee to  the  position  of  head  janitor  was  not  eligible  to  take  a 
promotional  examination  for  that  position  because,  although  the 
position  formerly  occupied  by  him  as  janitor  had  been  reclassified 
as  foreman  janitor,  his  duties  were  not  those  prescribed  for  a  fore- 
man janitor,  the  pleading  and  proof  offered  thereunder  sufficiently 
presented  a  question  of  the  civil  service  commission's  abuse  of 
discretion  in  reclassifying  the  position  of  janitor  formerly  held  by 
the  appointee.** 

Where  the  employees  in  the  revenue  division  of  a  city  water- 
works bureau  contended  that  the  civil  service  board's  order  classi- 
fying the  positions  in  the  division  prejudiced  them,  a  suit  for  a 
declaration  that  the  order  is  void  did  not  present  a  purely  academic 
question,  though  the  board  and  city  commissioners  contended  that 
the  order  did  not  affect  such  employees,  and  the  employees  were 
entitled  to  a  judicial  construction  of  the  order,  but  whether  the 
classification  order  of  the  city  civil  service  board  might  affect  the 
seniority  rights  of  employees  in  the  civil  service  when  an  order 
was  adopted,  depended  upon  unpredictable  future  events,  and,  while 
such  rights  remained  thus  contingent,  the  employees  were  not  en- 
titled to  a  declaration  of  their  seniority  rights  under  such  order.-** 

40.  W.Va.— Mainella    v.     Board     of  Angeles.  48  CaI.App.2d  746.   120 
Trustees  of  Policemen's  Pension  P.2d  730. 

or  Relief  Fund  of  City  of  Fair-  42.  CaL — Viner  v.  Civil  Service  Com- 

mont.  27  S.E.2d  486.  mission  of  City  &  County  of  San 

41.  CaL— Monahan  v.  Department  of  Francisco,  59  Cal.App.2d  458,  139 
Water  &  Power  of  City  of  Los  P.2d  88. 
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The  declaratory  judgment  statute  ought  not  be  used  to  nullify 
the  express  provisions  of  the  civil  service  act.**  It  was  never  in- 
tended that  resort  might  be  had  to  a  declaratory  judgment,  and 
thereby  bypass  the  civil  service  commission,  and  obtain  such  a 
judgment  that  all  of  the  plaintiffs  be  blanketed  into  a  civil  service 
status  and  by  the  provisions  of  the  declaratory  judgment  be  ex- 
empted from  taking  an  examination  which  was  required  by  the 
plain  mandate  of  the  statutory  enactment .*■ 

A  federal  district  court  outside  of  the  District  of  Columbia  has 
no  power  to  restore  one  to  his  civil  service  position  by  resort  to 
a  mandatory  injunction  or  mandamus,  and  since  the  declaratory 
judgment  statute  confers  no  additional  jurisdiction  upon  the  fed- 
eral district  courts  but  merely  adds  a  new  procedural  device,  the 
federal  district  court  is  without  authority  to  use  a  declaratory  ac- 
tion to  perform  the  functions  of  a  mandatory  injunction  or  man- 
damus and  is  without  jurisdiction  to  restore  one  to  a  civil  service 
position  from  which  he  has  been  removed,  by  resort  to  declaratory 
procedure.*' 

§  507.    Right  to  Retirement  Compensation 

The  matter  of  whether  or  not  a  party  is  entitled  to  retirement 
compensation  or  to  claim  the  benefits  of  an  Employee's  Retirement 
Act  and  the  amount  thereof  is  a  proper  subject  to  be  decided  in 
a  declaratory  action.*^  A  declaratory  action  will  lie  to  determine 
the  rights,  as  well  as  the  rank,  of  a  fireman  retiring  from  the  city 
fire  department  under  the  Retirement  Compensation  Act,  and  the 


43.  Ore— Drake  v.  City  of  Portland, 
172  Ore.  558,  143  P.2d  213. 

44.  N.J. — Adams  v.  Atlantic  City,  26 
N.J.Misc.  259,  59  A.2d  825. 
Pa.— Gcisingcr  v.  Trexler,  35  D.  & 
C.  611,  18  Leh.  L.J.  241. 

45.  Mich.— Abel  v.  Behrendt,  320 
Mich.  616,  32  N.W.2d  4. 

46.  U.S.— McCarthy  v.  Watt,  89  F. 
Supp.  841,  see  however,  Hilton  v. 
Sullivan.  68  S.Ct.  1020,  334  U.S. 
323,  92  L.Ed.  1416,  165  F.2d  251, 
—  App.D.C.  — . 

47.  Bng. — Wigg  v.  Attorney- General 


for  the   Irish   Free  State   (1927) 
A.C,  674. 

Hodgins  v.  Rex.  (1920)  20  Ex. 
C.R.  454.  Declaration  held  proper 
for  determination  of  the  amount 
on  which  the  pension  was  based 
and  for  its  increase. 
Cal. — Brophy  v.  Employee's  Re- 
tirement System,  71  Cal.App.2d 
455,  162  P.2d  939. 

Carr  v.  Fire  Commission  of 
City  and  County  of  San  Francis- 
co, 30  Cal.App.2d  208,  85  P.2d 
959. 
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duties  and  powers  of  the  Retirement  Compensation  Commission 
may  likewise  be  adjudicated  in  such  an  action.** 

Whether  the  period  of  army  service  of  a  city  fireman  who  did 
not  resume  service  in  the  fire  department  until  several  years  after 
his  discharge  from  the  army,  should  be  counted  in  computing  the 
period  of  service  in  the  department  necessary  to  entitle  a  member 
to  a  pension,  presented  a  justiciable  issue  within  the  purview  of 
the  act.'** 

In  an  action  by  a  retired  police  officer  involving  rights  in  city 
relief  and  pension  fund,  where  the  court  entered  a  judgment  for 
the  defendants,  this  did  not  amount  to  a  denial  of  a  declaratory 
judgment  as  to  the  relief  in  such  fund,  since  the  answer  of  the  de- 
fendants categorically  denied  the  allegation  of  the  plaintiff's  peti- 
tion wherein  he  set  forth  his  claims  as  to  his  right  in  such  fund, 
and  the  defendants  filed  a  cross  petition  wherein  they  clearly  set 
forth  the  manner  in  which  they,  as  trustees,  were  administering 
the  fund  under  their  jurisdiction ;  the  court's  judgment  was  there- 
fore a  complete  answer  to  the  plaintiff's  question  as  to  whether  or 
not  dependants  of  police  officer  can  be  paid  pensions  out  of  the 
fund  under  the  provisions  of  the  act.'^ 

So,  too,  the  right  of  a  teacher  under  the  retirement  statute  to 
retire  and  collect  retirement  compensation  will  likewise  be  deter- 
mined in  a  declaratory  action."  The  power  of  the  Governor,  Sec- 
retary of  State,  and  State  Auditor  with  respect  to  the  performance 
of  certain  duties  under  a  State  Soldier's  Compensation  Law  will 

N.J.—Donahue  v.  Municipal  Em-  cisco,  30  Cal.App.2d  208,  85  P.2d 

ployees'  Pension   Commission  of  959. 

Newark,   119   N.J.L.  202,   195  A.  49.  Minn.— Montgomery    v.     Minne- 

380.  apolis    Fire    Dept    Relief    Ass'n, 

Restaino  v.  Board  of  Commis-  218  Minn.  21,  15  N.W.2d  122. 

sioners   of    City   of    Newark,    16  50.  Ohio — Stark  v.  Schneider,  —  Ohio 

NJ.Misc.  266,  198  A.  765.  App.  — ,  12  N.E.2d  118. 

N.Y. — Connor   v.    Teachers*    Re-  51.  Mich. — Board    of    Education    of 

tirement  Board  of  City  of  New  City  of  Detroit  v.  Campbell,  256 

York,  234  App.Div.  334,254  N.Y.S.  Mich.  350,  239  N.W.  370. 

11,   modified   259   N.Y.    151,    181  N.Y.— Connor  v.   Teachers'    Re- 

N.E.  81.  tirement  Board  of  City  of  New 

Wash.— Ayers  v.  City  of  Tacoma,  York,  234  App.Div.  334.  254  N.Y. 

6  Wash.2d  545,  108  P.2d  348.  S.  11,  modified  259  N.Y.  151,  181 

48   Cal, — Carr    v.    Fire    Commission  N.E.  81. 
of  City  and  County  of  San  Fran- 
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be  determined  in  a  declaratory  action.'*  As  to  whether  or  not  a 
municipal  fireman  is  entitled  to  claim  both  workmen's  compensa- 
tion and  firemen's  pension  will  be  determined  in  a  declaratory  ac- 
tion and  under  certain  conditions  it  may  be  declared  that  he  is  en- 
titled to  collect  from  both  funds.'* 

It  would  seem  by  the  application  of  analogous  principles  that 
the  right  of  an  applicant  to  claim  an  old-age  compensation  or  pen- 
sion would  likewise  be  a  proper  subject  matter  to  be  adjudged  in 
a  declaratory  action. 

Of  course,  if  there  is  a  special  tribunal  or  special  statutory  board 
provided  by  law  for  the  adjudication  and  determination  of  such 
questions,  it  seems  clear  enough  that  a  declaratory  action  will  not 
be  available  for  the  solution  of  whether  or  not  an  applicant  was 
entitled  to  retirement  cgmpensation  or  old-age  pension.'* 

In  a  suit  for  a  declaratory  judgment  to  set  aside  a  pension 
board's  order,  denying  the  plaintiff  a  pension  and  requiring  the 
board  to  place  the  plaintiff  on  the  pension  rolls  or  pay  him  the 
amount  paid  into  the  pension  fund  by  him,  was  not  merely  an  at- 
tempted appeal  from  an  administrative  order  of  the  pension  board, 
and  was  within  the  jurisdiction  of  the  trial  court  to  grant  the  re- 
lief." 

Where  it  appeared  that  the  plaintiff  had  been  employed  in  a  ca- 
pacity that  did  not  require  him  to  contribute  to  the  retirement 
pension  fund  of  a  municipality,  but  was  thereafter  promoted  to  a 
position  that  required  such  contributions  to  be  made,  and  who 
disputed  the  right  to  require  him  to  make  such  contributions  to 
such  fund,  which  was  denied  by  the  retirement  board,  and  no  ap- 
peal was  taken  from  the  order  of  the  board  denying  his  contention, 
a  declaratory  judgment  action  by  him  will  not  lie  under  these  cir- 
cumstances, since  the  board  had  theretofore  passed  upon  the  mat- 
ter and  there  had  been  no  appeal  as  provided  for  in  the  statute.'* 

52.  Kan.— State  v.   Davis,   113   Kan.  v.   First  Nat.  Bank  of  Portland, 
584,  217  P.  903.  151  Ore.  342,  50  P.2d  129. 

53.  Neb.— City    of    Lincoln   v.    Stcf-  55.  Tex.— Jud  v.  City  of  San  Antonio, 
fensmeyer,  134  Neb.  613,  279  N.  143  Tex.  303,  184  S.W.2d  821. 
W.  272,  119  A.L.R.  914.  56.  Mawk    —    Brady    v.    Retirement 

54.  See  section  201,  supra.  Board  of  Brockton,  321  Mass.  371, 

See    also,    Multnomah    County  7^  N.E.2d  609. 
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A  taxpayer  may  also  bring  a  declaratory  action  to  contest  ques- 
tions in  respect  to  the  collection  of  taxes  for  old-age  pensions,  etc., 
and  the  administration  of  the  funds  arising  therefrom.'^ 

Where  an  action  was  brought  by  an  employee  on  behalf  of  her- 
self and  all  other  prospective  and  present  pensioners  of  the  de- 
fendant employer,  the  action  would  not  lie  upon  the  allegation 
that  she  would  become  entitled  to  the  payment  of  retirement  pen- 
sion in  accordance  with  the  provisions  of  the  company's  retirement 
plan,  where  it  was  within  the  power  of  the  employer  to  change  the 
plan  at  any  time.'* 

§  508.     Old  Age  Pensions 

A  declaratory  judgment  will  lie  at  the  instance  of  a  recipient  of 
an  old  age  pension,  who  has  been  allegedly  dropped,  without  rea- 
son, from  the  pension  rolls,  where  such  recipient  failed  to  comply 
with  the  provisions  of  the  statute  providing  an  appeal  to  the  de- 
partment head.  The  rule  applicable  in  such  case  is  a  general  one, 
that  where  a  right  is  given  by  statute,  and  a  liability  which  did  not 
exist  at  common  law  is  created,  the  method,  if  any,  provided  by 
statute  for  the  enforcement  of  the  right  is  exclusive  and  must  be 
strictly  pursued.'* 

§  509.     Right  to  Workmen's  Compensation 

As  a  general  rule,  a  declaratory  judgment  action  will  not  He  to 
determine  whether  or  not  an  applicant  is  entitled  to  workmen's 
compensation.*^  The  reason  of  this  is  that  in  most  jurisdictions, 
there  is  erected  and  established  an  Industrial  Accident  Board  or 


57.  CaL — Davis  v.  Los  Angeles  Coun- 
ty, Cal.App.,  79  P.2d  1102,  sub- 
sequent opinion,  12  Cal.2d  412,  84 
P.2d  1034. 

Conn. — Foster  v.  Ames,  116  Conn. 
505,  165  A.  609,  wherein  it  was 
held  that  a  declaratory  action  is 
proper  to  determine  the  amount 
to  be  paid  in  by  a  teacher  in  the 
retirement  fund. 

58.  N.Y. — Berger  v.  Commercial  Ca- 
ble Co.,  83  N.Y.S.2d  704. 

59.  Ky. — Hawkins  v.  Department  of 


Welfare,  303  Ky.  128,  197  S.W.2d 
98. 

Grimes  v.  Central  Life  Insur- 
ance Co.,  172  Ky.  18,  188  S.W. 
901. 

Marshall  v.  Whitt,  287  Ky.  290, 
152  S.W.2d  945. 

Martin  v.  Board  of  Council  of 
City  of  Danville,  275  Ky.  142,  120 
S.W.2d  761. 

Pa.— Pollard  v.   Bailey,  26  Wall 
520,  22  L.Ed.  376. 
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Workmen's  Compensation  Board  or  other  similar  board  or  com- 
mission to  determine  such  questions,  and  these  special  tribunals 
are  vested  by  statute  with  jurisdiction  which  is  generally  held  to 
be  exclusive.'* 

The  fact  that  the  contention  of  the  applicant  who  claimed  to  be 
a  widow  of  a  deceased,  for  workmen's  compensation,  draws  into 
question  a  foreign  divorce  decree,  does  not  alter  the  situation  and 
in  these  circumstances  the  declaratory  action  may  not  be  resorted 
to  for  the  purpose  of  seeking  an  adjudication  as  to  whether  or  not 
the  claimant  is  entitled  to  such  compensation.'*  On  the  other 
hand,  it  seems  that  in  at  least  one  case  the  court  assumed  to  de- 
cide a  question  arising  under  the  Workmen's  Compensation  Law 
with  respect  to  whether  or  not  an  applicant  was  entitled  to  such 
compensation  as  a  guide  to  the  board  having  jurisdiction  thereof.'* 

It  seems  that  an  action  for  declaratory  relief  may  be  maintained 
to  determine  the  constitutionality  of  Workmen's  Compensation 
Law.'^ 

It  has  likewise  been  decided  that  a  declaratory  action  would  lie 
to  determine  whether  the  injuries  of  an  employee  are  compensable 
under  the  workmen's  compensation  statute,  and  as  to  whether 
or  not  a  casualty  insurance  company  was  obligated  to  defend  an 


60.  Ky. — Moore  v.  Louisville  Hydro- 
Electric  Co.,  226  Ky.  20,  10  S.W. 
2d  466. 

Moore  v.  Louisville  Hydro- Elec- 
tric Co.,  223  Ky.  710,  4  S.W.2d 
.  701. 
Mo. — State  ex  rel.  Kansas  City 
Bridge  Co.  v.  Terte,  Mo.,  131  S. 
W.2d  587,  124  A.L.R.  1331.  This 
case,  however,  involved  a  claim 
for  compensation  by  the  alleged 
widow  of  the  employee  who  had 
obtained  a  divorce  in  another 
state*  but  the  declaration  was 
denied. 

61.  See  section  201,  supra. 

See  also,  Moore  v.  Louisville 
Hydro-Electric  Co.,  226  Ky.  20. 
10  S.W.2d  466. 

62.  Mo. — State  ex  rel.  Kansas  City 
Bridge    Co.    v.    Terte,    Mo.,    131 


S.W.2d  587,  124  A.L.R.  1331. 

63.  Eng.— Thomas  Borthwick  and 
Sons  (Australasia),  Ltd.  v.  Ryan, 
(1932)  N.Z.  225. 

64.  N.H. — Carbonneau      v.      Hoosier 

Engineering  Co.,  —  N.H.  ,  7Z 

A.2d  802,  also  holding  that  under 
the  New  Hampshire  statute  that 
the  fact  that  it  was  admitted  that 
the  applicant  was  entitled  to 
workmen's  compensation  and  that 
he  had  not  signified  his  election 
to  retain  his  common  law  rights 
instead  of  accepting  compensation 
and  therefore  there  was  justiciable 
controversy  between  the  parties, 
and  would  require  a  dismissal  of 
the  proceeding  since  the  plaintiff 
had  six  more  days  within  which 
to  make  such  an  election. 
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action  involving  the  same  occurrence,  against  another  employee  of 
the  insured,  and  it  was  determined  that  such  duty  existed.*' 

In  a  proceeding  by  an  insurance  company  for  a  declaration  to 
determine  whether  it  was  bound  under  the  terms  of  the  policy  to 
defend  suits  brought  against  the  employer  by  two  employees  who 
claimed  to  have  been  poisoned  by  using  a  dangerous  substance  in 
the  course  of  their  employment,  that  the  uncontradicted  testimony 
showed  that  one  employee  was  not  suffering  from  a  condition  at- 
tributable to  or  arising  out  of  her  employment,  did  not  relieve  the 
insurance  company  from  the  obligation  to  defend  the  employee's 
suit  against  the  employer.** 

Also,  as  we  have  already  seen  in  the  next  preceding  section,  it 
may  be  determined  whether  or  not  a  municipal  fireman  is  entitled 
to  claim  both  workmen's  compensation  and  a  fireman's  pension.*^ 

So,  too,  it  has  been  held  that  in  an  action  for  declaratory  re- 
lief the  question  of  whether  or  not  a  policy  covering  workmen's 
compensation,  and  the  employer's  liability  policy  issued  by  the 
plaintiff,  an  insurance  company,  covered  a  claim  by  an  employee 
for  injuries  alleged  to  have  resulted  from  silicosis,  the  court  was 
justified  upon  the  pleadings  and  issues  made  as  a  matter  of  dis- 
cretion in  dealing  with  the  questions  involved  in  such  action.** 

On  the  other  hand,  in  a  suit  by  an  injured  employee  of  a  State 
Highway  Department  seeking  a  declaratory  judgment  as  to  com- 
pensation due  him  from  the  department  and  its  insurance  carrier, 
where  it  was  not  insisted  that  the  individual  members  of  the  high- 
way commission  had  in  their  individual  capacity  committed  any 
wrong  or  tort  as  to  the  employee  or  breached  any  contract  or  duty 


65.  N.H. — Merchants  Mut.  Casualty 
Co.  V.  Brown,  89  N.H.  363,  199 
A.  568. 

66.  N.H. — Lumbermen's  Mut.  Cas. 
Co.  V.  Rozan,  92  N.H.  328,  30 
A.2d  474. 

67.  Neb.— City  of  Lincoln  v.  SteflFens- 
meyer,  134  Neb.  613,  279  N.W. 
272,  119  A.L.R.  914. 

68.  N.Y.— Globe  Indemnity  Co.  v. 
Sterling  Stewart  Corporation,  257 
App.Div.   1027,  13  N.Y.S.2d  678, 


reargument  denied  257  App.Div. 
1099,  14  N.Y.S.2d  1006,  appeal 
granted. 

S.D.— Utah  Idaho  Sugar  Co.  v. 
Temmey,  68  S.D.  623,  5  N.W.2d 
486.  It  seems,  however,  that  the 
true  rule  is  that  while  the  right  to 
workmen's  compensation  cannot 
be  made  the  subject  of  a  declara- 
tion, yet  a  declaration  may  be 
made  as  to  the  status  thereunder. 
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owed  to  him,  it  was  held  the  action* could  not  be  maintained.'* 

In  an  action  by  an  employer  for  a  declaration  of  status  under 
the  Workmen's  Compensation  Act,  the  evidence  failed  to  support 
the  contention  that  the  commissioner  of  insurance  and  industrial 
commissioner  granted  the  employer  unlimited  exemption  from  the 
insurance  provision  of  the  act.  And  where  an  employer,  by  failure 
to  insure  under  the  Workmen's  Compensation  Act  or  secure  the  ex- 
emption from  the  insurance  provision  thereof,  elected  to  operate 
outside  of  the  act,  a  dismissal  of  the  employer's  action  for  a  de- 
claration to  determine  the  status  under  the  act  did  not  prejudice  the 
employer's  rights.'^® 

§  510.    Distribution  of  Personal  Injury  Judgment  Where  Plain- 
tiff has  Collected  Workmen's  Compensation 

It  seems  clear  enough  that  in  a  case  where  a  workman  is  injured 
through  the  negligence  of  a  third  person,  and  claims  and  collects 
workmen's  compensation,  and  thereafter  sues  for  damages  and  a 
judgment  is  had  for  an  amount  in  excess  of  the  compensation  paid, 
the  rights  of  the  different  parties  in  connection  with  reimburse- 
ment of  the  employer  or  his  insurance  carrier  for  the  compensa- 
tion paid,  knd  as  to  proper  distribution  of  the  judgment  in  the 
personal  injury  action,  will  be  adjudicated  in  a  declaratory  judg- 
ment action.'^* 

§  511.    Right  of  Insurance  Company  to  Have  Physical  Examina- 
tion of  Policyholder 

Where  the  policy  issued  provides  that  the  insurance  company 
should  have  the  right  and  opportunity  through  its  medical  repre- 
sentative to  examine  the  person  of  the  insured  during  the  pendency 
of  a  claim  under  the  policy,  and  as  often  as  the  company  may  rea- 
sonably require,  it  has  been  held  that  such  right  may  be  enforced 


69.  Ala. — Barlowe  v.  Employers  Ins.  71.  CaL — Pacific    Indemnity    Co.    v. 

Co.  of  Alabama,  237  Ala.  665,  188  California  Electric  Works,  29  Cal. 

So.  896.  App.2d  260,  84  P.2d  313,  followed 

79.  S.D. — Utah   Idaho   Sugar   Co.  v.  in  Jacques  v.  Standard  Oil  Co.  of 

Temmey,  68  S.D.  623.  5  N.W.2d  California,  29  Cal.App.2d  745,  84 

486.  P.2d  322. 
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in  a  declaratory  action  although  the  declaratory  statute  was  not 
mentioned  in  the  decision^* 

It  is  doubtful,  however,  if  the  right  to  a  physical  exaniination 
could  be  adjudged  or  enforced  in  a  declaratory  action  where  such 
physical  examination  was  sought  in  a  personal  injury  damage  ac- 
tion apart  from  any  contractual  relationship.  The  right  to  have 
a  physical  examination  of  the  plaintiff  in  an  action  where  the  plain- 
tiff seeks  recovery  of  damages  for  his  personal  injuries  against  the 
defendant  is  recognized  in  most  jurisdictions,  even  in  the  absence 
of  statute,^*  but  no  reason  appears  why  the  right  to  such  physical 
examination  could  not  be  fully  protected  and  enforced  by  proper 
measures,  by  the  court  wherein  such  an  action  is  pending,  without 
resort  to  an  independent  declaratory  action  7* 

§  512.    Legality  of  a  Contract  May  be  Declared 

As  an  alternative  remedy,  a  declaration  of  rights  may  be  sought 
and  obtained,  as  to  the  legality  of  a  contract  instead  of  bringing  a 
suit  for  breach  thereof  or  compensation  provided  for  *  therein.'^' 


72.  U.S. — Bowles  v.  Commercial  Cas- 
ualty Ins.  Co.,  C.C.A.Va.,  107  F. 
2d  169,  where  the  right  of  phys- 
ical examination  was  granted  in 
an  action  for  a  declaratory  ac- 
tion seeking  other  relief,  but  the 
examination  became  material  in 
case. 

Iowa — Eller  v.  Guthrie,  226  Iowa 
467,  284  N.W.  412. 

73.  Tenn. — Williams  v.  Chattanooga 
Iron  Works,  131  Tenn.  683,  176 
S.W.  1031,  Ann.Cas.l916B,  101. 

18  C.J.  1112. 

Anderson,  An  Automobile  Acci- 
dent Suit,  §  451  et  seq. 

74.  Anderson,  An  Automobile  Acci- 
dent Suit,  §  451  et  seq. 

75.  U.S.— U.  S.  V.  Trans-Missouri 
Freight  Ass'n,  Kan.,  17  S.Ct.  540, 
166  U.S.  290,  41  L.Ed.  1007. 
Eng. — Ertel  Bieber  and  Company 
V.  Rio  Tinto  Company,  Limited 
(1918)  A.C.  260. 

Bacchus    Marsh    Concentrated 


Milk  Company  Limited  v,  Joseph 
Nathan  and  Company  Limited,  26 
CL.R.  410. 

S.  J.  &  E.  Fellows,  Limited  v. 
Corker  (1918)  1  Ch.  9. 

William  Hollins  &  Co.,  Limited 
V.  Paget  (1917)  1  Ch.  187. 

Seligman  v.  Eagle  Insurance 
Company  (1917)  1  Ch.  519. 

In  re  Condran  (1917)  1  Ch.  639. 

Honour  v.  Equitable  Life  Insur- 
ance Society  of  the  United  States 
(1900)  1  Ch.  852. 

In  re  London  County  Commer- 
cial Reinsurance  Office,  Limited 
(1922)  2  Ch.  67. 

Smith,  Coney  &  Barrett  v. 
Becker,  Grey  &  Co.  (1916)  2  Ch. 
86,  8  B.R.C.  432. 

Tingley  v.  Muller  (1917)  2  Ch. 
144,  8  B.R.C.  681,  86  L.J.Ch.  625. 
116  L.T.R.  482,  33  Times  L.R. 
369,  61  SoLJo.  478. 

Thompson  Brothers  &  Co.  v. 
Amis  (1917)  2  Ch.  211. 
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As  to  whether  or  not  a  contract  to  ferret  out  unpaid  taxes  by  cer- 
tain persons  agreeing  to  perform  such  service  on  a  commission  or 
contingent  basis,  is  in  violation  of  statute,  will  be  determined  in  a 
declaratory  action.'^*  The  contention  that  the  duties  thus  con- 
tracted for  in  seeking  to  discover  property  that  has  escaped  tax- 
ation invades  the  function  of  the  office  of  tax  assessor,  is  un- 
availing.'^^ 


Lovesy  v.  Palmer  (1916)  2  Ch. 
233. 

Brooke  v.  Price  (1916)  2  Ch. 
345. 

Societe  Maritime  v.  Venus 
Steam  Shipping  Co.,  9  Con.Cas. 
289. 

British  Actors  Film  Company, 
Limited  v.  Glover  (1918)  1  K.B. 
299. 

Zinc  Corporation,  Limited  v. 
Hirsch  (1916)  1  K.B.  541. 

Hugh  Stephenson  &  Sons,  Lim- 
ited V.  Aktien-Gesellschaft  fur 
Cartonnagen-Industrie  (1916)  1 
K.B.  763. 

Distington  Hematite  Iron  Com- 
pany, Limited  v.  Possehl  &  Co. 

(1916)  1  K.B.  811. 

Jager  v.  Tolme  &  Runge  and 
The  London  Produce  Clearing 
House,  Limited  (1916)  1  K.B.  939. 

Metropolitan  Water  Board  v. 
Dick,  Kerr  and  Company  Limited 

(1917)  2  K.B.  1,  affirmed  (1918) 
A.C  119. 

Marshall  v.  Glanvill  (1917)  2 
K.B.  87. 

St.  Enoch  Shipping  Company, 
Limited  v.  Phosphate  Mining 
Company  (1916)  2  K.B.  624. 

Hulton  V.  Hulton  (1916)  2  K.B. 
642. 

Orconera  Iron  Ore  Company 
Limited  v.  Fried  Krupp  Aktien- 
Gesellschaft,  118  L.T.R.  237. 

Nicholls  V.  Nicholls,  81  L.T.R. 
N.S.  811. 

Grainger  v.  Order  of  Canadian 
Home  Circles,  31  Ont.L.  461,  6 
OntW.N.  489,  26  Ont.W.R.  373, 


76. 


77. 


affirmed  33  Ont.L.  116,  21  D.L.R. 
110. 

Zinc  Corporation  (Limited)  & 
Romaine  v.  Skipwith,  31  T.L.R. 
107. 

CaL — Sunset  Scavenger  Corpora- 
tion V.  Oddou,  11  Cal.App.2d  92, 
53  P.2d  188. 

NJ. — Christiansen  v.  Local  680  of 
Milk  Drivers  and  Dairy  Em- 
ployees of  New  Jersey,  126  N.J. 
Eq.  508,  10  A.2d  168.  In  the 
above-cited  case  it  was  held  that 
where  an  employer  repudiates  an 
agreement  with  a  labor  union,  on 
the  ground  that  the  agreement 
was  procured  by  fraud,  the  union 
might  sue  for  a  declaration  that 
the  contract  was  valid  and  bind- 
ing. 

N.Y. — Sainer  v.  Affiliated  Dress 
Manufacturers,  168  Misc.  319,  5 
N.Y.S.2d  855. 

N.C. — Carolina  Power  &  Light 
Co.  V.  Iseley,  203  N.C.  811,  167 
S.E.  56. 

N.D, — G.  W.  Jones  Lumber  Co. 
V.  City  of  Marmarth,  67  N.D.  309, 
272  N.W.  190. 

Pa. — Pennsylvania  Power  &  Light 
Co.  V.  Public  Service  Commission 
of  Pennsylvania,  112  Pa.Super. 
500,  171  A.  412. 

See  Chapter  12  for  discussion  of 
declarations  with  respect  to  con- 
tracts. 

Cal. — Skidmore  v.  Amador  Coun- 
ty, 7  Cal.2d  37,  59  P.2d  818. 
Tex.— White  v.  McGill,  131  Tex. 
231,  114  S.W.2d  860. 
CaL — Skidmore  v.  Amador  Coun- 
ty, 7  Cal.2d  37,  59  P.2d  818. 
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§  513.    Fraudulent  Conveyance  Declared 

In  addition  to  any  other  existing  remedy  with  respect  to  whether 
or  not  a  conveyance  by  a  debtor  is  fraudulent,  such  matter  may  be 
determined  in  a  declaratory  action."^*  So  where  it  appears  that  a 
judgment  debtor  has  conveyed  property  to  his  mother  for  a  re- 
cited consideration  of  love  and  affection,  and  with  a  provision  that 
it  should  revert  to  the  judgment  debtor  on  the  death  of  the  mother, 
constitutes  such  a  voluntary  conveyance  and  is  void  as  to  a  judg- 
ment creditor,  and  this  will  be  determined  to  be  the  effect  in  a 
declaratory  action."^* 

§  514.    Validity  and  Construction  of  Releases  and  Covenants  Not 
to  Sue 

In  addition  to  the  remedy  of  interposing  a  covenant  not  to  sue 
as  a  defense,  the  covenantee  may  maintain  a  declaratory  action  for 
a  construction  thereof.  There  is  little  doubt  that  both  the  legality 
and  proper  construction  of  a  covenant  not  to  sue  may  be  deter- 
mined in  such  an  action.*^ 


See  section  512,  supra. 
See  section  589,  as  to  validity  of 
a  contract. 

78.  N.Y.— Palm  Holding  Corporation 
V.  Elband,  253  App.Div.  781,  300 
N.Y.S.  1196. 

Tenn.— W.  T.  Raleigh  Co.  v.  Gar- 
land, 22  Tenn.App.  256,  120  S.W. 
2d  1005. 

79.  Eng.— -Ex  parte  McCullum  (1920) 
1  K.B.  205,  122  L.T.R.  316.  Dec- 
laration lies  to  set  aside  an  ante- 
nuptial settlement  made  upon 
bankrupt's  wife  shortly  before 
bankruptcy,  and  to  have  income 
from  property  paid  to  trustees  in 
bankruptcy. 

Tenn.— W.  T.  Raleigh  Co.  v.  Gar- 
land, 22  Tenn.App.  256,  120  S.W. 
2d  1005. 

Wis.— Eckhardt  v.  Judevine,  233 
Wis.  171,  288  N.W.  757,  where  it 
was  held  that  a  declaratory  action 
lies  to  set  up  a  trust  in  property 


as  having  been  purchased  with 
proceeds  arising  from  funds  of  a 
fraudulent  conveyance. 
80.  CaL — Sunset  Scavenger  Corpora- 
tion V.  Oddou,  11  Cal.App.2d  92, 
53  P.2d  188. 

See  also,  section  512,  supra. 

No  reason  appears  why  an  ac- 
tion for  declaratory  relief  could 
not  also  be  brought  and  main- 
tained by  the  party  executing  such 
covenant  not  to  sue,  for  same  pur- 
poses and  on  the  same  ground 
that  the  covenantee  may  do  so. 
N.H.— Webster  v.  Hurley,  92  N. 
H.  431,  32  A.2d  684,  holding  that 
the  validity  of  a  covenant  not  to 
sue  could  not  be  litigated  in  an 
action  at  law. 

N.Y.— Bank  of  New  York  & 
Trust  Co.  V.  Snedeker,  173  Misc. 
126,  16  N.Y.S.2d  930,  affirmed  257 
App.Div.  939,  13  N.Y.S.2d  278. 
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A  railroad  switchman  executed  a  release  on  compromise  for 
personal  injuries  received  at  work  that  was  within  the  purview  of 
the  Federal  Employer's  Liability  Act,  and  therefore  the  cause  of 
action  arose  under  a  federal  statute  does  not  militate  against  the 
right  of  the  railroad  to  present  to  a  state  court  an  action  for  a 
declaratory  judgment  as  to  its  rights  and  liabilities  under  the  re- 
lease. It  was  held  that  the  action  was  main  table  for  the  purpose 
of  testing  the  validity  of  such  release.** 

A  contrary  result  has  been  reached  by  the  California  court  and 
denied  the  right  to  a  test  of  the  validity  of  release  executed  by 
an  employee  to  an  employer  on  a  compromise  where  the  employee 
had  been  injured.  Considerable  importance  was  attached  to  the 
fact  that  in  the  case  of  Pacific  Ry.  Co.  v.  Dewey  an  action  had 
already  been  brought  by  the  injured  employee  in  spite  of  having 
executed  a  release,  but  in  Zayatz  v.  Southern  Ry.  Co.  and  in 
Darling  v.  Panhandle  &  Santa  Fe  Ry.  Co.,  actions  for  damages  had 
not  been  filed.** 

In  a  declaratory  action  brought  by  a  railroad  company  against 
its  injured  employee  to  determine  the  rights  and  liabilities  of  rail- 
road company  under  a  release  executed  by  the  employee,  the  na- 
ture and  extent  of  the  employee's  injuries  were  material  only  for 
the  purpose  of  showing  his  knowledge  of  them  at  the  time  he  en- 
tered into  the  settlement  and  agreement,  and  executed  the  release 
in  question.*' 

Where  a  covenant  not  to  sue  was  made  in  specific  reference  to 
a  recommendation  by  the  Federal  Petroleum  Co-ordinator  for 
War,  and  there  was  an  implied  fact  condition  in  the  agreement  that 
with  a  revocation  of  the  order,  the  covenant  not  to  sue  was  an  end, 
so  therefore,  the  covenant  not  to  sue  having  been  terminated  under 
the  condition  above  stated  it  is  no  bar  to  a  suit,  and  a  stay  of  such 
suit  will  not  be  granted.** 

81.  Ala. — Zayatz  v.  Southern  Railway  enunciated  by  the  California  court 
Co.,  248  Ala.  137,  26  So.2d  545.  is  based  upon  sounder  reasoning 
Tex. — Darling  v.   Panhandle  Ry.            and  more  solid  foundation. 

Co.,    Tex.Civ.App.,    209    S.W.2d  83.  Tex.— Darling  v.  Panhandle  Ry. 

660.  Co.,  supra. 

82.  CaL— Pacific  Electric  Ry.  Co.  v.  84.  U.S.— Phillips  Petroleum  Co.  v. 
Dewey,  95  Cal.App.2d  69,  212  P.2d  Shell  Development  Co.,  64  F. 
255.   It  is  submitted  that  the  rule  Supp.  806. 
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This  would  seem  to  be  equally  true  with  respect  to  a  release  or 
an  agreement  of  accord  and  satisfaction.  On  the  other  hand,  how- 
ever, it  has  been  held  that  an  action  by  the  owner  and  driver  of  a 
truck  involved  in  an  accident,  causing  the  death  of  a  minor,  seek- 
ing a  declaration  of  their  rights  under  a  release  executed  by  the 
decedent's  parents,  who  were  his  sole  heirs  at  law,  and  to  restrain 
a  prosecution  of  an  action  by  them,  is  properly  dismissed  on  the 
ground  that  the  owner  and  driver  had  an  adequate  remedy  at  law, 
since  the  case  involved  issues  of  fact  which  would  properly  be 
triable  in  an  action  by  the  parents.** 

In  an  action  by  the  federal  government  on  behalf  of  the  estate 
of  a  restricted  Indian  for  a  declaratory  judgment  construing  a  re- 
lease executed  by  a  claimant  against  such  estate,  the  petition  show- 
ing that  $15,000  had  been  paid  by  restricted  Indians  for  relin- 
quishment of  the  complainant's  rights  sufficiently  asserted  a  su- 
perior right  to  that  of  the  defendant  claimant.** 

§  515.    Contractual  Provisions  Against  Suit  Inapplicable  to  Ac- 
tions for  Construction  of  Instruments 

Provisions  of  an  indenture  prohibiting  the  bringing  of  an  action, 
except  on  certain  conditions,  are  not  applicable  to  an  action  for 
declaratory  relief,  for  a  construction  of  the  instrument  itself  con- 
taining the  prohibition  against  suit.*^ 


85.  Mich.— Page  v.  Story,  280  Mich. 
43,  273  N.W.  387. 

See   also,    Story  v.    Page,   280 
Mich.  34,  273  IST.W.  384. 

86.  U.S.— Mashunkashey  v.  U.  S., 
C.C.A.OkIa.,  131  F.2d  288,  cer- 
tiorari denied  63  S.Ct.  665,  318 
U.S.  764,  87  L.Ed.  1136. 

87.  N.Y.— Kelley  v.  Prudence  Co., 
144  Misc.  651,  259  N.Y.S.  59, 
wherein  it  is  said,  "Finally,  there 
is  the  argument  that  noncom- 
pliance with  the  provisions  of  the 
indenture  specifying  the  condi- 
tions under  which  an  action  may 
be  instituted  by  any  one  or  more 
of  the  bondholders  defeat  the  ac- 
tion which  it  is  contended  may  be 


brought  only  by  the  trustee.  The 
purpose  of  such  provisions,  which 
must  be  construed  strictly  against 
those  who  prepared  the  indenture, 
was  hardly  intended  to  apply  to 
an  action  of  this  character  insti- 
tuted on  behalf  of  all  the  bene- 
ficiaries. Indeed  the  particular 
wording  of  the  clause  relied  on 
would  so  indicate.  Its  stated  pur- 
pose is  'to  promote  and  protect 
the  equal  ratable  rights  of  every 
holder  of  the  bonds  and  to  avoid 
a  multiplicity  of  suits.'  If  that  is 
what  the  defendants  really  desire, 
it  appears  it  may  be  obtained  in 
this  action." 
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§  516.     Specific  Performance 

Where  a  landlord  and  tenant  enter  into  an  agreement  for  a  lease 
which  was  in  all  things  valid,  and  attached  to  which  was  a  copy 
of  the  proposed  lease  as  Exhibit  A  and  thereafter  a  lease  was 
drawn  in  pursuance  to  such  attached  exhibited  copy,  and  was  ex- 
ecuted by  both  parties,  both  being  corporations,  but  the  lease  as 
executed  failed  to  comply  with  the  local  statute  with  respect  to 
acknowledgment  and  attesting  witnesses,  but  notwithstanding  this 
fact,  both  parties  recognized  such  lease  in  full  force  and  effect  for 
approximately  two  years,  when  the  lessee  attempted  to  avoid  the 
lease  because  of  the  noncompliance  with  the  statute. 

In  these  circumstances,  a  declaratory  action  is  proper  to  adjudi- 
cate the  rights  of  the  parties,  and  in  such  action,  a  declaration 
may  be  made  of  the  duty  of  the  lessee  to  specifically  perform  the 
contract  and  the  lease.** 

Where  it  appears  that  the  proper  decree  for  a  court  to  render  is 
one  analagous  to  specific  performance,  then  the  court  will,  in  order 
to  adequately  declare  and  enforce  the  rights  of  the  parties,  enter 
such  a  decree.** 

In  such  an  action,  either  party  may  invoke  the  power  of  the  court 
to  correct  defects  in  a  lease  or  other  instrument  so  as  to  carry  out 
the  manifest  intent  of  the  parties  and  to  reform  such  instruments 
to  conform  to  the  intent  and  grant  specific  performance  of  the 
reformed  contract.*^ 

But  if  a  court  cannot  by  decree  declare  that  a  contract  be 
specifically  performed  it  will  not  accomplish  indirectly  the  same 
result  by  the  issuance  of  a  declaration  that  is  binding  on  the 
parties.** 

It  has  been  held  also  that  where  a  plaintiff  could  have  obtained 
full  relief  by  an  action  for  vSpecific  performance,  if  the  defendant 
breached  a  valid  contract  for  the  sale  of  stock  to  the  plaintiff,  an 

88.  Ohio— RKO  Distributing  Corpo-  ration  v.  Film  Center  Realty  Co., 
ration  v.  Film  Center  Realty  Co..  53  Ohio  App.  438,  5  N.E.2d  927. 
53  Ohio  App.  438,  5  N.E.2d  927.  91.  Eng.— Chang  Yen  Mao  v.  More- 

89.  Mo.— Union  Natl  Bank  v.  Jessell,  ing  (1906)  120  L.T.J.  313. 

358  Mo.  467,  215  S.W.2d  474.  But  see,  Lyon  v.  Goss,  19  Cal. 

90.  Ohio— RKO  Distributing  Corpo-  2d  659,  123  P.2d  11. 
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action  for  declaratory  judgment  as  to  plaintiff's  right  to  acquire 
stock  with  specific  performance,  incidental  relief  would  not  lie.** 

Where  a  machine  manufacturer  refused  to  give  feed  pellet  man- 
ufacturer a  percentage  of  the  proceeds  of  sales  of  pellet  press  in 
accordance  with  a  contract  whereby  the  two  manufacturers  under- 
took to  develop  a  more  efficient  pellet  press,  the  feed  manufactur- 
er's rights  under  the  contract  were  a  proper  subject  for  declara- 
tory relief,  and  a  judgment  declaring  the  rights  and  duties  of  the 
parties  thereunder  and  limiting  money  awards  in  favor  of  the  feed 
manufacturer  to  a  sum  to  which  it  was  entitled  as  of  the  date  of 
the  hearing  on  a  supplemental  complaint,  did  not  exceed  the  court's 
jurisdiction  nor  amount  to  a  decree  of  specific  performance  of  a 
contract  for  personal  services  extending  over  a  long  period  of 
time.*' 

§  517.    Plaintifr  Required  to  do  Equity 

Where  the  plaintiff  seeks  as  an  alternative  remedy  a  declaratory 
judgment,  adjudicating  his  rights  and  stabilizing  the  legal  re- 
lations of  plaintiff  and  defendant,  the  plaintiff  will  be  required  to 
do  equity  in  the  same  manner  as  if  the  declaratory  action  was  a 
traditional  suit  in  equity.  An  application  of  this  principle  is 
found  in  a  case  where  a  mortgagor  seeks  a  declaratory  judgment 
adjudging  that  notes  and  mortgage  are  void,  but  this  relief  will 
not  be  granted  unless  the  mortgagor  is  willing  to  do  equity  by  re- 
paying or  offering  to  repay  the  money  borrowed  on  the  security 
of  the  note  and  mortgage.** 


92.  N.Y.  —  Miskowitz  v.  Starobin, 
N.Y.Sup.,  181  Misc.  445,  41  N.Y.S. 
2d  786,  affirmed  267  App.Div.  866, 
47  N.Y.S.2d  311. 

93.  Cal. — Universal  Sales  Corp.  v. 
California  Press  Mfg.  Co.,  20  Cal. 
2d  751,  128  P.2d  665. 

94.  Cal. — Ephraim  v.  Metropolitan 
Trust  Co.  of  California,  28  Cal. 
2d  824,  172  P.2d  501,  see  also  159 
P.2d  694. 

Tenn. — Harrill  v.  American 
Home  Mortg.  Co.,  162  Tenn.  371, 
36  S.W.2d  888,  denying  rehear- 
ing 161  Tenn.  646,  32  S.W.2d  1023, 


wherein  it  was  said,  "It  is  not 
apparent  why  the  complainants 
should  be  entitled  to  obtain  such 
relief  under  the  Declaratory 
Judgments  Act,  except  on  the 
same  conditions  on  which  they 
could  obtain  it  by  a  bill  brought 
for  the  express  purpose  of  ad- 
judging the  deed  of  trust  to  be 
void  and  unenforcible.  This 
court  has  held,  and  it  is  well 
settled  in  other  jurisdictions,  that 
the  granting  of  a  declaratory 
judgment  is  discretionary.  New- 
sum  V.  Interstate  Realty  Co.,  152 
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Where  a  plaintiff  brought  an  action  for  declaratory  relief  in  the 
nature  of  a  suit  to  remove  clouds  from  title  to  real  property  that 
was  covered  by  certain  instruments  of  encumbrance,  which  were 
properly  voidable,  the  plaintiffs  could  not  obtain  a  declaration  and 
removal  of  the  clouds  against  their  title  without  doing  equity  and 
paying  the  debt  attempted  to  be  secured  by  such  instruments  of 
encumbrance.*  • 

Where  a  husband  in  an  action  seeking  declaratory  relief  regard- 
ing the  validity  of  a  contract  settling  property  rights  between  him- 
self and  his  ex-wife,  which  contract  was  entered  into  before  the 
wife  procured  a  divorce,  alleged  that  at  the  time  of  the  execution 
of  the  agreement  he  had  good  grounds  for  divorce,  and  that  the 
wife  had  no  legal  grounds  therefor,  it  was  presumed  by  the  court 
that  the  husband  obtained  an  advantage  from  the  divorce,  and  be- 
cause of  the  confidential  relationship  between  husband  and  wife 
the  contract  was  obtained  by  fraud  and  undue  influence  on  his  part. 
In  such  a  case  the  state's  interest  in  preserving  the  matrimonial 
relation  did  not  preclude  the  application  of  the  principle  that  where 
a  plaintiff  cannot  establish  his  case  without  showing  that  he  has 
violated  the  law  the  court  will  not  assist  him  to  defeat  such  con- 
tract, and  especially  where  the  allegations  of  his  complaint  would 
not  sustain  an  attack  upon  the  validity  of  such  agreement.** 

§  518.    Stare  Decises 

The  rule  of  stare  decises  is  no  less  applicable  in  declaratory  ac- 
tions than  in  traditional  actions  at  law  and  suits  in  equity.  The 
rule  tersely  stated  is  that  the  doctrine  or  principle  announced  by 
the  decisions  of  the  court  stand  as  precedent  for  future  guidance. 

Tenn.  302,  278  S.W.  56,  and  the  money  they  admit  they  borrowed 

cases  cited  in  notes  in  12  A.L.R.  on  the  security  of  the  notes  and 

72,  and  20  A.L.R.  1101-1137.  deed  of  trust." 

"And   no   reason    is   perceived  95.  CaL — Ephraim    v.     Metropolitan 

why  the  court  should  exercise  its  Trust  Co.  of  California,  28  Cal. 

discretion  to  render  a  declaratory  2d  824,   172   P.2d  501.    See  also 

judgment    adjudging    the    notes  159  P.2d  694. 

and  deed  of  trust  involved  in  this  96.  CaL — Moss   v.    Moss,    20    Cal.2d 

cause  to  be  void  and  unenforce-  640,    128    P.2d    526,    141    A.L.R. 

able,   unless  and  until  the  com-  1422,  prior  opinion,  Cal.App.,  116 

plainants  themselves  do  equity  by  P.2d  650. 
repaying  or  offering  to  repay  the 

1203 


Digitized  by 


Google 


§  519  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  9 

The  fact  that,  generally  speaking,  a  petitioner  in  a  declaratory 
judgment  proceeding  is  entitled  to  have  a  declaration  as  to  his 
rights,  irrespective  of  whether  such  declaration  should  be  in  his 
favor  or  not  is  recognized.  However,  where  the  similarity  of  ques- 
tions presented  in  the  declaratory  action  with  those  considered 
and  decided  in  other  cases  by  the  same  court  prior  thereto,  the  rule 
of  stare  decises  will  obtain  and  a  demurrer  to  the  plaintiff's  plead- 
ing will  be  sustained  where  demanded  by  the  former  adjudication 
of  the  court  of  last  resort  of  the  jurisdiction,  and  a  judgment  pur- 
suant to  the  rule  announced  by  prior  decision  will  not  be  reversed, 
and  it  is  not  necessary  that  such  prior  opinions  shall  have  been 
rendered  in  declaratory  cases.*^ 

§  519.     Rights  and  Liabilities  Under  Partnership  or  Profit-Sharing 
Declared 

A  declaratory  action  is  a  proper  alternative  remedy  by  one  party 
against  another  to  have  a  judicial  construction  of  a  partnership 
agreement  entered  into  by  and  between  them,  and  to  determine 
the  parties'  rights  to  partnership  funds  and  profits.** 

An  action  will  lie  to  declare  and  enforce  plaintiff's  rights  to  an 
interest  in  the  product  of  oil  properties  in  a  foreign  country  which 
the  defendant  is  developing  through  a  subsidiary  organized  under 
the  laws  of  such  country.  In  other  words,  even  though  the  parties 
•are  corporations,  the  relationship  is  analogous  to  that  of  partners, 
and  a  declaratory  judgment  action  may  be  maintained  by  one 
against  the  other  to  determine  the  rights,  duties,  liabilities,  re- 
sponsibilities and  legal  relations.** 

Where  the  plantiff  brought  an  action  seeking  to  establish  the 
validity  of  a  second  joint  venture  agreement,  they  then  opened  the 
door  to  whatever  defenses  might  be  proper  to  urge  against  such 
an  action  and  unless  the  right  to  a  rescission  was  lost  or  waived 
by  the  defendants  they  were  entitled  to  seek  a  rescission  as  a  de- 

97.  Ala. — Deal  v.   Tuscaloosa   Coun-  99.  N.Y. — Hammond      Oil     Co.     v. 
ty.  Ala.  ,  45  So.2d  691.  Standard  Oil  Co.  of  New  Jersey, 

98.  Cal.— Zimmer     v.     Gorelnik,     42  233  App.Div.  526.  253  N.Y.S.  734. 
Cal.App.2d  440,  109  P.2d  34.  reversed  on  other  grounds  259  N. 
Colo.— Highland     Sales     Co.     v.  Y.  312,  181  N.E.  583. 
Robertson,  104  Colo.  222,  90  P.2d 

2. 
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fense  to  the  declaratory  action  and  for  the  purpose  of  defeating 
the  same.* 

In  an  action  by  the  surviving  members  of  a  partnership  against 
the  administratrix  of  a  deceased  member  for  a  declaratory  judg- 
ment and  accounting,  the  surviving  partners  were  entitled  to  a 
declaratory  judgment  where  the  complaint  stated  the  situation 
confronting  the  surviving  partners  and  involving  partnership  af- 
fairs, and  a  doubt,  uncertainty  and  controversy  existing  between 
them  and  the  administratrix.* 

Where  experienced  business  men  formed  a  partnership  for  the 
practice  of  public  accountancy,  and  provided  in  their  agreement  that 
any  partner  who  might  withdraw  from  the  firm  during  its  exist- 
ence should  not  practice  that  profession  in  or  within  100  miles  of 
the  place  where  the  firm  practiced  at  the  time  of  withdrawal,  and 
this  situation  presented  a  question  that  may  be  resolved  in  a 
declaratory  action  so  as  to  inform  the  withdrawing  partner  of  his 
rights  and  liabilities  upon  withdrawal.* 

It  is  proper  for  a  court  in  a  declaratory  action  to  declare  whether 
or  not  a  partnership  existed  between  the  parties,  even  though  there 
is  no  formal  written  contract  creating  such  partnership,  since  the 
rights  subject  to  declaration  under  the  declaratory  judgment 
statute  is  not  limited  to  those  rights  under  formal  legal  written 
instruments,  and  a  partnership  is  a  status  resulting  from  a  contract 
either  express  or  implied,  written  or  oral.* 

It  is  proper  in  a  declaratory  action  seeking  to  declare  and  fix 
a  partnership  relationship,  for  the  court  to  likewise  embrace  within 
the  judgment,  a  declaration  of  the  percentages  each  partner  is 
to  receive.' 

§  520.    The  Eligibility  of  the  Plaintiff  to  Bid  on  a  Public  Contract 
Declared 

A  declaratory  action  is  maintainable  for  a  solution  of  the  ques- 

1.  CaL— Maclsaac  v.  Pozzo,  26  Cal.        4.  Mo.— Temm  v.  Temm,  354  Mo. 
2d  809,  161   P.2d  449.    See  also,  814,  191  S.W.2d  629. 

156  P.2d  43,  183  P.2d  910.  47  C.J.,  page  648,  section  37. 

2.  Idaho — Varkas     v.     Varkas,     64  5.  Mo. — Temm  v.  Temm,  supra,  in 
Idaho  297,  130  P.2d  867.  which  case  it  was  held  that  the 

3.  N.Y. — Lynch  v.  Bailey,  194  Misc.  evidence    sustained    the    percent- 
280,  86  N.Y.S.2d  783.  ages  fixed  by  the  court. 
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tion  of  the  eligibility  of  the  plaintiff  to  bid  upon  public  contracts, 
whereby  it  is  sought  to  determine  the  plaintiff's  status  with  respect 
to  the  right  to  so  bid.* 

§  521.    Rights  Under  Fish  and  Game  License  Declared 

Where  it  appeared  that  the  State  Fish  and  Game  Warden  had 
issued  to  the  plaintiff  a  certain  class  of  license  for  a  specified  year, 
and  thereafter  a  controversy  arose  between  the  plaintiff  and  the 
warden  as  to  whether  such  license  authorized  the  plaintiff  to  take 
only  fish,  or  both  fish  and  small  game.  Instead  of  the  plaintiff 
asserting  his  rights,  as  he  viewed  them  by  inviting  an  arrest,  he 
properly  resorted  to  the  alternative  remedy  of  seeking  a  declaratory 
judgment  against  the  Game  and  Fish  Commission  and  the  warden 
of  the  state  under  the  Declaratory  Judgment  Statute  for  a  con- 
struction and  declaration  of  his  rights  under  the  license  issued 
to  him.'' 

§  522.     Rights  Under  Assignments 

A  declaratory  action  will  lie  as  an  alternative  remedy  to  ascer- 
tain the  rights,  liabilities  and  legal  relations  of  the  parties  under 
an  assignment.  Where  the  lessee  had  covenanted  not  to  assign 
the  lease  without  the  lessor's  consent  unless  unreasonably  withheld, 
and  such  lessee  asked  permission  to  make  an  assignment  and  the 
lessor  was  of  the  opinion  that  the  assignment  would  materially 
affect  his  interests,  but  gave  his  consent  therefor  in  consideration 
of  an  agreement  for  the  payment  of  increased  rents,  the  lessor's 
object  in  demanding  such  increased  rent  being  to  recoup  himself 
against  the  disadvantage  that  such  assignment  worked  as  to  his 
interest ;  it  was  held,  in  a  declaratory  action  adjudicating  the  rights 
of  the  parties,  that  the  demand  for  increased  rent  as  a  condition 
to  giving  the  consent  was  unreasonable,  and  that  the  lessee  was  en- 
titled to  make  such  assignment  of  the  lease  without  the  lessor's 
consent.* 

6.  Colo.— Smith-Brooks  Printing  Co.  8.  Eng.— Jenkins  v.  Price  (1907)   2 

V.  Young,  103  Colo.  199.  85  P.2d  Ch.  229. 

39.  N.Y. — Suchman  v.  Reconstruction 

L — Grimes  v.  Toensing,  201  Building  Corp.,  217  App.Div.  971, 


Minn.  541,  277  N.W.  236.  90    N.Y.S.2d    117,    involving    an 

7.  Ariz. — Barlow  v.  Jones,  37  Ariz.  assignment  of  a  judgment  of  fore- 

396,  294  P.  1106.  closure  of  certain  tax  liens. 
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§  523 


A  declaratory  action  will  lie,  at  the  instance  of  an  insurance  com- 
pany, against  the  insured  and  his  assignee,  to  determine  the  re- 
spective rights  of  the  parties  under  the  policy.  But  where  the 
issues  between  the  insurance  company  and  the  insured  can  be  de- 
termined without  bringing  the  assignee  into  the  proceeding,  an 
adjudication  and  declaration  will  be  made  with  respect  to  their 
rights  without  making  the  assignee  a  party  to  the  action.*  But  of 
course  no  right  of  the  assignee  could  be  drawn  in  question  therein. 

It  may  be  generally  said  that  any  justiciable  controversy  arising 
with  respect  to  an  assignment  will  be  declared  in  a  declaratory 
judgment  action,  and  this  without  taking  into  account  the  existence 
of  other  remedies,  it  appearing  to  be  well  settled  that  a  declaratory 
action  is  readily  available  as  an  alternative  remedy.*^ 

§  523.    Restoration  of  Lost  Instruments 

Courts  of  equity  have  inherent  jurisdiction  to  establish  instru- 
ments which  have  been  lost  or  destroyed,  and  particularly  in  cases 
of  fraud,  destruction,  or  concealment  by  the  defendant,  and  this 
rule  extends  to  embrace  negotiable  instruments.  This  jurisdiction 
is  so  firmly  imbedded  within  the  foundation  of  the  courts  of  equity 
that  they  may  not  be  deprived  thereof  by  reason  of  the  fact  that 
the  courts  at  law  have  assumed  or  by  statute  have  been  granted 
the  same  power  nor  by  statutes  which  provide  for  a  special  pro- 
ceeding for  the  same  purpose  unless  such  statutes  expressly  pro- 
vide that  they  are  exclusive. 

Neither  will  the  fact  that  a  court  of  law  may  afford  relief  by 
admitting  parol  evidence  of  the  contents  of  the  lost  instrument, 


9.  U.S.— Kline  v.  Central  Life  Ins. 
Co.,  C.C.A.I11.,  103  F.2d  130. 

See  also,  Phoenix  Mut.  Life 
Ins.  Co.  of  Hartford,  Conn.  v. 
England,  D.C.Mo.,  22  F.Supp. 
284. 

10.  Eng.  —  Sun  Permanent  Benefit 
Building  Society  v.  Western  Sub- 
urban and  Harrow  Road  Perman- 
ent Building  Society  (1920)  2  Ch. 
144,  123  LT.R.  423,  36  T.LR. 
536,  64  Sol.Jo.  549.  As  to  whether 
or  not  it  was  necessary  to  have 
the  consent  of  the  mortgagor  to 


make  an  assignment  of  the  mort- 
gage will  be,  in  a  proper  case  de- 
clared. 

CaL— Welfare  Inv.  Co.  v.  Stowell, 
132  CaLApp.  275,  22  P.2d  529. 

See  section  195,  supra. 
Colo. — Seidensticker  v.   Bean,  89 
Colo.  104,  300  P.  366. 
CoDXL — Russo    V.     Corideo,     102 
Conn.  663,  129  A.  849. 
Wash. — See  also,  Associated  In- 
demnity   Corporation    v.    Wach- 
smith,  Wash.,  99  P.2d  420. 
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deprive  courts  of  equity  of  this  inherent  power.**  The  declaratory 
judgment  action  is  an  alternative  remedy  for  the  restoration  of  a 
lost  or  destroyed  written  instrument,  and  it  would  seem  to  be  im- 
material whether  the  court  entertaining  the  declaratory  action  was 
proceeding  according  to  the  course  of  common  law  or  was  being 
guided  by  the  rules  of  equity.** 

§  254.    Action  Lies  to  Determine  if  Contract  is  Usurious 

One  who  enters  into  a  contract  and  perceives  it  to  be  tainted  with 
usury  may  apply  to  the  court  for  relief  by  the  means  of  a  declara- 
tory action.  In  application  of  this  principle,  it  has  been  held  that 
a  declaratory  judgment  action  will  lie  to  determine  the  validity 
and  enforcibility  of  notes  secured  by  deeds  of  trust  as  against  the 
defendant's  contention  that  the  notes  were  usurious  and  invalid.*' 

A  declaratory  action  has  been  entertained  in  the  state  of  Texas, 
where  the  court  disavows  any  power  to  render  declaratory  relief, 
to  determine  whether  or  not  a  loan  is  affected  by  usury  and  to 
have  all  interest  paid  prior  to  the  filing  of  the  declaratory  action 
allocated  in  the  discharge  of  principal.**  Where  the  plaintiff's 
theory  was  that  the  contract  was  affected  by  usury,  and  the  rights 
of  the  parties  were  different  from  what  they  would  be  if  no  usury 
existed,  a  plaintiff  is  entitled  to  bring  a  suit  to  determine  the  rights 
of  the  parties  with  respect  to  such  usury,  and  this  is  an  alternative 
remedy  and  may  be  restored  to,  notwithstanding  the  plaintiff's 
default  under  the  contract.  *• 


11.  38  C.J.  253,  §  11. 

12.  Ky.— Combs  v.  Shields'  ExV,  270 
Ky.  232,  109  S.W.2d  601,  where 
a  lost  will  was-  set  up  and  pro- 
bated. 

13.  U.S.  —  Jefferson  Standard  Life 
Ins.  Co.  V.  Myers,  C.C.A.Misc, 
104  F.2d  94. 

Minn. — Myhre   v.    Severson,   211 
Minn.  189,  300  N.W.  605. 
N.Y. — Hennessey  v.  Personal  Fi- 
nance Corporation  of  New  York, 
176  Misc.  201,  26  N.Y.S.2d  1012. 

14.  Tex.— Temple  Trust  Co.  v.  Pow- 
ers, Tex.Civ.App.,  107  S.W.2d 
734,  affirmed  133  Tex.  426,  126 
S.W.2d  947. 

Temple   Trust    Co.    v.    Sewell, 


Tex.Civ.App.,  108  S.W.2d  279,  af- 
firmed 133  Tex.  417,  126  S.W.2d 
943. 

Wallace  v.  D.  J.  Scott  &  Son, 
133  Tex.  293,  127  S.W.2d  447. 

This  was  before  the  enactment 
of  the  declaratory  judgment  sta- 
tute in  Texas. 

See  also,  section  2,  supra. 
15.  CaL— Giometti  v.  Etienne,  132 
Cal.App.  602,  23  P.2d  52,  rehear- 
ing denied,  Sup.,  25  P.2d  826, 
motion  denied  219  Cal.  687,  28  P. 
2d  913. 

N.Y. — Hennessey  v.  Personal  Fi- 
nance Corporation  of  New  York, 
176  Misc.  201,  26  N.Y.S.2d  1012. 
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A  declaratory  action  will  lie  where  it  is  sought  to  cancel  a 
mortgage  upon  the  ground  of  usury,  and  in  such  an  action,  a 
declaration  may  be  made  that  the  defendant  is  under  a  duty  to 
surrender  the  note  to  the  plaintiffs* 

A  junior  mortgagee  may  resort  to  a  declaratory  action  and  have 
a  stay  of  proceedings  under  the  senior  mortgage,  until  a  bona 
fide  controversy  as  to  the  amount  due  on  the  senior  mortgage  has 
been  determined  and  declared,  and  in  such  proceedings,  if  the  facts 
and  circumstances  warrant  and  justify  the  demands,  the  senior 
mortgage  will  be  pared  down  in  proportion  to  the  usurious  pay- 
ments that  have  been  made  thereon,  and  the  amount  due  both 
the  senior  and  the  junior  mortgage  will  be  fixed,  established,  de- 
termined and  declared J^ 

§  525.    Obligation  of  a  County  to  Reimburse  the  State  for  Audit- 
ing County  Books  Declared 

A  declaratory  proceeding  is  a  proper  alternative  method  on  the 
part  of  the  state  against  a  county  to  determine  whether  or  not  the 
county  is  under  legal  obligation  to  reimburse  the  state  for  ex- 
pense incurred  in  auditing  the  books,  accounts,  and  records  of  coun- 
ty officers,  the  liability  of  the  county  depending  upon  the  construc- 
tion of  a  statute.^® 


16.  Ohio— Schaefer  v.  First  Nat.  discretion,  finds  that  speedy  re- 
Bank,  134  Ohio  St.  511,  18  N.E.  lief  is  necessary  to  the  preserva- 
2d  263,  wherein  it  was  said,  "The  tion  of  the  rights  which  might 
query  has  been  raised  as  to  otherwise  be  impaired  or  lost, 
whether  the  Uniform  Declaratory  If  the  remedy  through  a  declara- 
Judgment  Action  is  an  alternative  tory  judgment  does  not  at  least 
remedy.  Surely  it  is  not  alterna-  in  part  fill  the  gap  between  law 
tive  in  the  sense  that  the  action  and  equity  there  would  be  little 
always  lies  even  though  there  may  purpose  in  enacting  the  statutes 
be  ground  for  full  relief  in  equity  providing  for  such  procedure." 
or  a  suit  at  law  may  be  main-  But  see  section  517,  supra,  as  to 
tained.  But  it  is  certainly  alterna-  the  requirement  that  the  plain- 
tive in  the  sense  that  it  lies  not-  tiflF  must  do  equity  by  paying  the 
withstanding  another  remedy  is  principal  sum. 
available,  in  all  of  those  cases  in  17.  N.C. — Pinnix  v.  Maryland  Casu- 
which  there  is  a  real  controversy  alty  Co.,  214  N.C.  760,  200  S.E. 
between  adverse  parties  in  a  mat-  874,  121  A.L.R.  871. 
ter  that  is  justiciable  and  the  18.  Ala. — State  v.  Tuscaloosa  Coun- 
court,    in   the   exercise  of   sound  ty,  233  Ala.  611,  172  So.  892. 
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§  526.    Interest  in  Proceeds  of  Condemned  Land  Determined 

A  declaratory  action  will  lie  to  determine  the  interest  and  owner- 
ship of  parties  in  land  taken  in  condemnation  proceedings  under 
the  right  of  eminent  domain,  or  the  funds  paid  therefore* 

§  527.     Estoppel 

A  complaint,  after  alleging  the  defendant  had  refused  to  pay 
the  rental  stated  in  the  sublease  because  it  exceeded  the  emergncy 
rent  provided  by  the  Emergency  Business  Space  Rent  Control 
Law,  and  plaintiffs  set  forth  in  their  complaint  facts  which,  if 
established,  might  estop  the  defendant  from  asserting  the  sub- 
lease was  not  in  all  respects  valid,  and  subsisting,  then  the  rights 
and  liabilities  of  the  parties  in  relation  to  the  amount  of  the  rent 
in  the  sublease  would  be  necessarily  affected  by  the  controversy 
as  to  the  alleged  estoppel;  the  jural  relations  of  the  parties  may 
be  declared  in  the  declaratory  judgment  action  sought,  and  such 
remedy  is  proper  under  the  circumstances  presented.*^ 

§  528.     Accounting 

A  declaratory  action  is  a  proper  alternative  remedy  for  procuring 
a  declaration  of  the  right  to  an  accounting,  and  this  may  be  joined 
in  the  same  complaint  with  a  prayer  for  a  construction  of  a  lease 
or  contract.** 

It  is  well  settled  that  an  accounting  may  be  had  in  a  declaratory 
action,  where  it  is  properly  presented  to  the  court  and  prayed  for, 
so  in  an  action  involving  the  rights  of  the  parties  under  a  lease 
and  where  neither  party  asked  for  an  accounting,  the  court  is  with- 
out authority  sua  sponte  in  ordering  an  accounting.** 


19.  N.Y. — Higginson  v.  Philipstown- 
Highland  Co.,  245  App.Div.  818, 
281  N.Y.S.  105. 

20.  N.Y.— Carey  v.  2127  Broadway 
Realty  Corp,  277  App.Div.  752,  97 
N.Y.S.2d  135. 

21.  Cal.— Wells  v.  Union  Oil  Co.  of 
California,  25  Cal.App.2d  165,  76 
P.2d  696. 

See  also,  Dc  Cumbe  v.  Krew- 
son,  53  OhioApp.  486,  5  N.E.2d 
789. 


ing  Ass*n  v.  Doman,  159  Kan.  439, 
155  P.2d  438,  holding  that  in  an 
action  by  a  hunting  and  fishing 
association  for  a  declaratory  judg- 
ment construing  a  contract  giving 
members  thereof  hunting  and  fish- 
ing privileges  upon  a  lake  *on  land 
belonging  to  the  defendant,  the 
trial  court  was  not  required  to 
permit  the  defendant  to  enlarge 
the  issues  so  as  to  involve  an  ac- 
counting. 


Kan. — Doman   Hunting  &  Fish-      22.  Cal. — Erickson  v.  Boot  he,  —  CaL 
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In  a  declaratory  action  seeking  a  declaration  of  rights  under  a 
lease  and  especially  raising  the  question  of  whether  or  not  the  lease 
had  been  validly  renewed,  the  court  held,  under  the  circumstances 
of  the  particular  case,  an  accounting  was  improper,  and  should  be 
subject  to  an  independent  action  to  accomplish  that  result.  This 
conclusion  was  reached  on  the  ground  that  one  of  the  parties 
was  placed  in  possession  of  the  premises,  due  to  an  erroneous  judg- 
ment that  had  theretofore  been  pronounced.** 

There  is  a  distinct  advantage  in  seeking  an  accounting  in  a 
declaratory  action,  since  the  remedy  by  declaratory  judgment  is 
more  swift,  certain,  and  complete  because  in  addition  to  directing 
an  accounting,  the  court  may  lay  down  the  appropriate  rules  for 
distribution  after  an  accounting  is  had.*^ 

However,  the  right  to  an  accounting  sought  in  a  declaratory 
action  may  be  in  the  particular  circumstances  denied  where  the 
claim  is  not  meritorious,  or  where  there  has  been  a  long  delay  in 
seeking  such  right.  So  where  testator's  children,  who  were  re- 
maindermen under  a  will  restricting  the  right  of  his  widow,  as  a 
life  tenant  and  executrix,  to  encumber  the  property,  joined  in  a 
deed  conveying  the  property  to  the  widow,  and  filed  no  objec- 
tions to  her  final  account  as  executrix  and  made  no  complaint  as  to 
her  use  of  the  property  for  almost  twenty  years,  a  child  of  a  de- 
ceased daughter  is  not  entitled  to  an  accounting  or  a  declaratory 
judgment  for  the  sole  purpose  of  finding  facts,  upon  which  an 
accounting  may  be  had  where  there  is  no  showing,  in  addition 
to  the  foregoing,  that  the  widow  had  misused  the  property  in  any 
respect.*' 

Where  an  action  is  brought  involving  a  lease  and  the  rights 
thereunder,  and  the  issue  of  an  accounting  was  not  squarely  drawn 
into  the  case,  the  court  should  not  order  an  accounting.*' 

App.  ~,  203   P.2d   119,  see  also  24.  Pa.--School  Dist.  of  the  City  of 

203  P.2d   122,  179  P.2d  611,  207  New  Castle  v.  Travers,  353  Pa. 

P.2d  897.  261,  44  A.2d  665. 

See  note  26,  infra.  25.  Ohio — De  Cumbe  v.  Krewson,  53 

Fla.— Guardian   Suburbs   Golf   &  Ohio  App.  486,  5  N.E.2d  789. 

Country  Club  v.  Pruitt,  156  Fla.  26.  Cal. — Erickson  v.  Boothe,  supra. 

825,  24  So.2d  898.  See  note  22,  supra. 
23.  CaL — Erickson  v.  Boothe,  supra. 
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The  rate,  times,  payment,  and  amount  of  interest  on  mortgage 
indebtedness  may  be  the  subject  of  a  declaratory  action ;  in  short, 
an  accounting  may  be  had  with  respect  thereto,  and  a  determina- 
tion of  the  amount  thereof.*^ 

§  529.    Perpetuation  of  Evidence 

In  addition  to  any  other  methods  prescribed  by  law  or  recognized 
in  practice,  the  courts  of  equity  have  long  exercised  the  power  to 
perpetuate  testimony.  Under  the  exercise  of  this  jurisdiction,  a 
suit  in  chancery  may  be  maintained  to  perpetuate  testimony  where 
the  plaintiff  has,  at  the  time,  some  right  vested  or  contingent,  to 
which  the  testimony  would  relate,  but  for  some  reason  the  right 
could  not  at  the  time  be  enforced  and  adjudicated.  Such  testimony, 
it  appears,  may  be  perpetuated  with  respect  to  any  estate,  property 
or  right. 

The  reason  for  permitting  the  testimony  to  be  perpetuated  is  the 
likelihood  of  its  being  lost  or  unavailable  at  some  future  time, 
when  the  litigant  would  be  called  upon  to  assert  or  defend  his 
right.  The  cause  under  this  rule  does  not  proceed  any  further 
than  the  examination  of  witnesses  and  a  record  made  of  their 
evidence;  that  is,  when  the  evidence  is  perpetuated.  The  suit 
is  then  really  at  an  end.  The  only  further  step  is  the  publication 
of  the  evidence,  which  means  in  practice,  that  the  parties  have 
access  to  and  become  entitled  to  the  use  of  the  testimony.*' 

It  is  submitted  that  the  declaratory  judgment  action  is  an  ideal 
alternative  remedy  for  the  perpetuation  of  testimony. 

It  seems  that  this  method  of  perpetuating  evidence  has  been 
adjudicated  and  has  received  recognition.** 

Where  a  railroad  company  has  settled  with  an  injured  employee 
and  he  has  executed  a  release  for  damages,  the  fact  that  the  com- 
pany might  await  until  a  suit  was  brought  by  such  employee  and 
in  the  meantime  to  avoid  the  loss  of  its  evidence  by  resorting  to 

27.  N.Y.— Dry    Dock   Savings    Insti-      29.  Eng.—Kelly   v.    Kelly,    (1917)    1 
tute  V.  Grant,  186  Misc.  599,  60  Ir.R.  51. 

N.Y.S.2d  238.  See    also,    West    v.    Sackville 

28.  1     Pomeroy's     Equity    Jurispru-  (1903)  2  Ch.  378. 

dence,  4th  Ed.,  §  211.  N.Y.— Morecroft   v.    Taylor,   225 

App.Div.  562,  234  N.Y.S.  2. 
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statutes  or  proceedings  authorizing  the  perpetuation  of  evidence, 
does  not  militate  against  the  right  of  the  railroad  company  to  file  a 
declaratory  action,  and  seek  a  final  determination  of  its  rights,  du- 
ties, and  liabilities  under  such  release.*® 

On  the  other  hand,  however,  it  has  been  asserted  that  a  declara- 
tory action  will  not  lie  to  preserve  and  save  evidence  for  the 
purpose  of  establishing  a  defense.** 

§  530.    Personal  or  Domestic  Status** 

It  is  now  well  established  that  a  declaratory  action  will  lie  to 
determine  the  marital  status  of  the  plaintiff,  and  to  protect  the 
plaintiff's  rights  therein,  such  as  maintaining  an  action  against  the 
husband  and  a  woman  who  claimed  to  have  married  each  other 
after  the  granting  of  a  divorce  in  a  foreign  state,  which  is  invalid 
under  the  local  law.**  Also  an  action  may  be  maintained  to  es- 
tablish the  parentage  of  an  illegitimate  child  where  the  establish- 
ment of  such  status  will  affect  the  property  rights  of  the  plaintiff.*^ 

The  fact  that  the  plaintiff  may,  in  such  action,  have  various 


30.  Ala.— Zayatz  v.  Southern  Ry.  Co., 
248  Ala.  137,  26  So.2d  545. 

31.  U.S.— 300  U.S.  227,  57  S.Ct.  461, 
81  L.Ed.  617,  108  A.L.R.  1000,  re- 
hearing denied  300  U.S.  687,  57  33. 
S.Ct  667,  81  L.Ed.  889;  Aetna 
Casualty  Ins.  Co.  v.  Haworth,  C. 
C.A.MO.,  84  F.2d  695,  affirming 
Aetna  Life  Ins.  Co.  of  Hartford, 
Conn.  V.  Haworth,  11  F.Supp. 
1016,  and  certiorari  granted  299 

U.S.  536,  57  S.Ct.  190,  81  L.Ed. 
395. 

32.  Eng.f— Llandudno  Urban  District 
Council  V.  Woods  (1899)  2  Ch. 
705.  Right  of  clergymen  to  de- 
liver address  on  seashore  without 
consent  of  public  authorities  de- 
clared. 

Attorney  General  for  Canada  v. 
Attorney  General  for  the  Provi- 
dence of  Quebec  (1921)  1  A.C. 
413,  124  L.T.R.  517,  90  L.J.P.C. 
58.  Fishing  rights  or  privileges  34. 
declared. 

See  also,  Despatie  v.  Tremblay 
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(1921)  1  A.C.  702,  124  L.T.R.  674 
(1921)  W.N.  67,  Z7  T.L.R.  395,  90 
L.J.P.C.  121. 

See  also,  section  643,  infra. 
But   see.    Colon   v.    Colon,    N.Y. 
Sup.,  45  N.Y.S.2d  491. 
N.Y. — Baumann  v.  Baumann,  222 
App.Div.  460,  226  N.Y.S.  576. 

Baumann  v.  Baumann,  224  App. 
Div.  719,  229  N.Y.S.  833,  modified 
250  N.Y.  382,  165  N.E.  819,  af- 
firmed 132  Misc.  217,  228  N.Y.S. 
539,  and  reargument  denied  250 
N.Y.  612,  166  N.E.  344. 

See  section  294,  supra. 

Gold  V.  Ck>ld,  243  App.Div.  666, 
276  N.Y.S.  900,  affirming  154 
Misc.  93,  275  N.Y.S.  506. 

See  also,  sections  524  and  632  et 
seq.,  infra. 

See  also,  Sharon  v.  Hill,  C.C. 
Cal.,  20  F.  1,  where  marital  status 
was  declared. 

N.Y.— Morecroft  v.  Taylor,  225 
App.Div.  562,  234  N.Y.S.  2. 
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existent  remedies  open  and  readily  available  does  not  militate 
against  the  granting  of  declaratory  relief,  as  in  the  case  of  the 
action  against  the  husband  and  other  woman,  where  such  husband 
and  said  woman  claimed  to  have  been  married,  after  the  granting 
of  an  invalid  divorce  in  another  state,  the  plaintiff  could  have 
the  remedies  of  suit  for  separate  maintenance,  an  action  for  di- 
vorce, the  initiation  of  criminal  proceedings,  an  action  for  crim- 
inal conversation,  an  action  for  alienation  of  affections,  and  per- 
haps others,  yet  the  declaratory  action  will  lie,  notwithstanding 
such  other  available  remedies.*' 

Where  an  action  is  brought  by  a  minor  to  establish  by  way  of 
declaratory  judgment  that  he  was  the  lawful  child  of  the  defend- 
ants, the  subject  matter  of  such  an  action  is  the  plaintiff's  status, 
and  his  relationship  to  the  defendants.  The  status  of  the  plain- 
tiff, as  a  resident  and  potential  ward  of  the  state  wherein  the  action 
was  brought  is  of  major  importance  to  the  state,  and  may  be  con- 
sidered as  a  subject  which  is  within  the  jurisdiction  of  the  courts 
of  such  state.  The  suggestion  that  the  jursidiction  is  dependent 
upon  a  preliminary  establishment  of  the  actual  existence  of  the 
status  which  is  claimed  by  the  plaintiff  is  untenable.*' 

Where  a  complaint  alleged  that  the  defendants  were  married  in 
1922  in  New  York,  and  co-habited  therein  imtil  December,  1931 ; 
that  a  divorce  was  obtained  in  July,  1932,  in  the  State  of  Arkansas; 
that  this  divorce  was  colorable  and  void  because  the  plaintiff  in 
the  divorce  action  did  not  establish  a  bona  fide  domicile,  or  actual 
residence  in  Arkansas;  that  upon  her  return  from  Arkansas  the 
defendants  resumed  the  marital  relationship,  although  the  de- 
fendant father  had  married  another  woman  in  1932,  and  that  the 
plaintiff  was  born  to  the  defendants  in  1935;  and  in  which  action 
the  service  of  summons  was  challenged,  the  mere  allegation*  on  the 
part  that  the  Arkansas  divorce  was  valid  and  effective  per  se  was 


Melis  V.  Department  of  Health  Pa- — Vigilante  v.  Accor,  36  D.  & 

of  City  of  New  York,  260  App.  C  44.    In  this  action  the  marital 

Div.  772,  24  N.Y.S.2d  51,  affirm-  status  of  a  married  woman  was 

ing   173   Misc.   630,    18   N.Y.S.2d  determined  in  connection  with  a 

432.  declaration  involving  a  mortgage. 

35.  N.Y.— Morecroft   v.   Taylor,   225  36.  N.Y.— Urquhart  v.  Urquhart,  185 

App.Div.  562,  234  N.Y.S.  2.  Misc.  915,  57  N.Y.S.2d  734,  270 

See  also,  section  195,  supra.  App.Div.  759,  59  N.Y.S.2d  921. 
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insufficient  to  deprive  the  court  of  res  upon  which  its  jurisdiction 
was  premised,  there  being  no  factors  set  forth  upon  the  application 
of  the  defendant  or  inherent  in  the  complaint,  which  in  respect  of 
the  relief  sought  by  the  defendant  differentiated  such  action  from 
any  other  case  in  which  a  foreign  divorce  was  attacked.*^ 

§  531.    Recorded  Instruments  Expunged  from  Public  Record 

Where  an  instrument  has  been  spread  on  the  public  records,  such 
as  a  contract  affecting  the  title  to  land,  and  such  document  is  not 
under  the  law  entitled  to  be  recorded,  a  declaratory  action  will 
lie  to  expunge  the  same  from  the  record.*^  This  would  be  true, 
no  doubt,  with  respect  to  an  unacknowledged  or  defectively  ac- 
knowledged instrument. 

§  532.    Administration  of  Public  Assistance 

A  declaratory  judgment  action  will  He  to  determine  whether  or 
not  counties  of  the  state  are  required  by  law  to  contribute  a  desig- 
nated portion  of  the  administrative  expenses  of  the  state  relief 
or  administration  of  public  assistance  incurred  in  the  distribution 
of  direct  relief.** 

A  settlement  of  a  controversy  between  a  city  and  a  county  fis- 
cal court  as  to  the  rights  and  duties  of  the  city  and  county  rda- 
tive  to  the  care  of  paupers  residing  within  the  corporate  limits 
of  the  city  could  properly  be  sought  under  the  declaratory  judg- 
ment act.-*® 

A  declaratory  judgment  action  will  lie  to  determine  the  duty  of 
public  boards  with  respect  to  the  administration  of  relief  to  dif- 
ferent classes  of  persons.** 

37.  N.Y.— Urquhart  v.  Urquhart,  185  ison  County  Fiscal  Court,  290  Ky. 
Misc.  915,  57  N.Y.S.2d  734,  270  293,  161  S.W.2d  58. 

App.Div.  759,  59  N.Y.S.2d  921.  Mo.— City    of    Joplin    v.    Jasper 

38.  Pla.— Lassiter    v.    Curtiss-B right  County,  349  Mo.  441,  161  S.W.2d 
Co,  129  Fla.  728,  177  So.  201.  411. 

39.  Ariz. — Maricopa  County  v.  State,      41.  Eng. — Attorney-General  v.  Guar- 
51  Ariz.  372,  11  P.2d  212.  dians  of  the  Poor  of  the  Merthyr 
Ore.  —  Muhnomah     County     v.  Tydfil  Union  (1900)  1  Ch.  516. 
Luihn,  161  Ore.  160,  88  P.2d  308.  Ariz.— Mahoney      v.       Maricopa 

40.  Ky.— City  of  Richmond  v.  Mad-  County,    49    Ariz.    479,    68    P.2d 


694. 
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An  action  for  a  declaration  will  lie  on  behalf  of  one  county  against 
another  to  determine  whether  it  is  the  duty  of  the  plaintiff  county 
or  defendant  to  support  paupers,  there  being  some  doubt  as  to  the 
county  in  which  such  paupers  are  residents.** 

An  action  will  likewise  be  entertained  by  municipal  taxpayers 
for  declaratory  relief  concerning  the  proper  method  to  be  used 
by  the  county  in  apportioning  among  towns  within  the"  county 
the  cost  of  different  types  of  relief,  and  the  fact  that  another 
remedy  is  provided  for  the  adjudication  of  this  question  does  not 
militate  against  the  granting  of  declaratory  relief  since  a  declara- 
tory action  is  an  ideal  method  of  correctly  directing  a  proper  course 
for  the  authorities  to  pursue.** 

Where  the  city  of  Joplin  in  the  state  of  Missouri,  in  its  action 
against  Jasper  County  pleaded  statutes  relating  to  the  support 
of  the  county  poor  and  sought  a  declaratory  judgment  respecting 
the  correlative  rights,  duties  and  obligations  of  the  city  and  county 
to  the  poor  and  particularly  the  indigent  sick  of  the  county  re- 
siding in  the  city,  the  trial  court  should  have  exercised  its  discre- 
tion and  dismissed  the  cause  in  the  absence  of  the  development 
of  facts  sufficient  to  admit  of  a  conclusive  adjudication  ** 

The  trial  court  was  without  jurisdiction  to  make  a  declaration 
under  the  Uniform  Act  in  a  proceeding  by  the  State  of  North  Da- 
kota on  relation  of  its  attorney  general  against  a  South  Dakota 
county,  with  reference  to  paupers  who  had  been  residents  of  the 
county  and  thereafter  removed  to  North  Dakota,  but  were  deported 
by  North  Dakota  to  South  Dakota.*" 

§  533.    Actions  with  Respect  to  Forgeries 

A  declaratory  action  is  an  effective  alternative  remedy  in  dealing 

42.  N.D.— Stutsman  County  v.  Bow-  modified  257  App.Div.  Ill,  15  N. 
man  County,  68  N.D.  699,  283  Y.S.2d  353,  modified  on  other 
N.W.  179,  but  see  Town  of  Man-  grounds  283  N.Y.  503,  28  N.E.2d 
Chester  v.  Town  of  Townshend,  932. 

109  Vt.  65,   192  A.  22,  110  A.L.      44.  Mo.— City    of    Joplin    v.    Jasper 
R-  811.  County,  349  Mo.  441,  161  S.W.2d 

43.  N.Y.— Bradford  v.  Suffolk  Coun-  411. 

ty,  257  App.  Div.  Ill,  15  N.Y.S.  45.  S.D.— State  of  North  Dakota  ex 

2d  353.  rel.    Strutz    v.    Perkins    County, 

Bradford    v.    Suffolk    County,  69  S.D.  270,  9  N.W.2d  500. 
172  Misc.  970.   17  N.Y.S.2d  680, 
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with  forged  written  instruments.  It  may  be  generally  stated  that 
a  declaratory  action  will  lie  to  determine  the  genuineness  of  any 
written  document  about  which  a  justiciable  controversy  has  arisen 
between  adverse  or  contesting  parties.**  So  a  declaratory  action 
will  lie  to  determine  the  rights  and  liabilities  of  various  parties 
in  a  situation  where  a  great  number  of  forged  checks  were  uttered 
in  a  single  town  by  an  individual,  the  same  having  been  cashed 
by  a  considerable  number  of  residents  and  business  houses,  and  the 
checks  were  then  passed  on  to  drawee  bank  and  were  charged  to 
the  account  of  the  name  forged  thereto,  but  later  the  forgeries 
were  discovered  and  the  person  whose  name  was  forged  brought 
an  action  against  the  drawee  bank  for  the  amount  of  the  forged 
checks  that  had  been  charged  to  his  account,  an  action  in  these 
circumstances  may  be  maintained  by  any  of  the  holders  of  such 
forged  checks  or  the  drawee  bank  to  determine  the  rights,  lia- 
bflities  and  legal  relations  of  the  parties  thereto.*^ 

A  declaratory  action  will  lie  as  to  whether  a  plaintiflF  might  be 
immunized  upon  the  ground  of  a  prior  adjudication  from  liability 
by  reason  of  paying  a  check  on  a  forged  endorsement.*' 

Without  regard  to  the  declaratory  statute  equity  has  inherent 
power  to  declare  forgeries.** 


46.  Ind.— Kipfer  v.  Kipfer,  213  Ind. 
321,  12  N.E.2d  507. 
Ky.— Atkins'  Guardian  v.  McCoy, 
275  Ky.  117,  120  S.W.2d  1019. 
N.Y. — See  also  Dispenza  v.  St. 
Johns  Cemetery,  17  N.Y.S.2d 
533,  wherein  it  appeared  that 
the  plaintiflF  had  bought  a 
mausoleum  and  entombed  there- 
in the  bodies  of  his  father  and 
mother  and  thereafter  left  the 
state,  and  during  his  absence 
some  other  person,  passing  as 
the  plaintiff,  purchased  in  plain- 
tiffs name,  a  lot,  and  caused  the 
bodies  to  be  removed  from  the 
mausoleum  and  buried  in  the  lot, 
and  then  in  plaintiff's  name  sold 
the  mausoleum;  and  in  this 
situation  the  rigiits,  liabilities, 
and  legal  relations  as  between 
the    plaintiflF    and    the    cemetery 


company  will  be  determined  in 
a  declaratory  judgment  action, 
including  the  right  to  exhume 
the  bodies  of  decedents  to  dis- 
cover if  there  had  been  mutila- 
tion or  other  damages  to  them. 
(This  was  a  declaratory  action, 
but  the  statute  was  not  referred 
to  in  the  opinion  of  the  court.) 

47.  Ga.— Cairo  Banking  Co.  v.  West, 
187  Ga.  666,  2  S.E.2d  91,  121 
A.L.R.  1048. 

48.  Conn. — Connecticut  Savings  Bank 
V.  First  NatM.  Bank  &  Trust  Co., 
133  Conn.  403,  51  A.2d  907. 

49.  U.S.--Sharon  v.  Hill,  C.C.Cal, 
20  F.  1. 

Story's  Equity  Juris.,  SS  700, 
701. 

Black  on  Rescission  and  Can- 
cel, 1st  Ed.,  SS  25  and  345. 
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§  534.    Right  of  Subrogation  Declared 

The  right  of  one  party  to  be  subrogated  in  the  place  of  another 
presents  an  example  of  the  applicability  of  the  declaratory  actions 
to  the  kaleidoscopic  situations  arising  from  the  dealings  of  man- 
kind. The  fact  that  complicated  questions  have  arisen  in  connec- 
tion with  an  asserted  right  of  subrogation  in  no  way  prevents 
the  resort  to  the  elastic  declaratory  action  to  adjudicate  and  deter- 
mine the  rights,  liabilities  and  legal  relations  of  the  involved  par- 
ties. So  in  a  case  where  stockbrokers  sold  bonds  in  their  own 
names  on  behalf  of  undisclosed  customers,  and  after  discovering 
that  the  bonds  had  been  stolen,  delivered  other  bonds  to  the  pur- 
chasers to  take  the  place  of  the  stolen  ones.  A  declaratory  action 
will  lie  to  determine  the  rights,  liabilities,  and  legal  relations  of 
the  parties,  including  an  insurance  company  insuring  the  real 
owner  against  the  theft  of  the  bonds."® 

§  535.     Contribution 

A  declaratory  judgment  action  may  be  maintained  to  determine 
the  rights,  liabilities  and  justiciable  controversies  with  respect  to 
contribution,  and  this  right  may  be  determined  in  advance  of  the 
actual  payment  by  the  plaintiff."*  A  tenant  in  common  who  has 
redeemed  the  common  estate  from  a  foreclosure  sale  and  has 
paid  the  entire  consideration  for  such  redemption  is  entitled  to 
maintain  a  declaratory  action  to  determine  the  respective  rights 
of  the  tenants  in  and  to  the  property."* 

However,  where  an  insurance  company  is  sued  upon  an  insur- 
ance policy  issued  by  it,  it  is  not  entitled  to  bring  into  the  action 
by  way  of  cross-complaint  another  insurance  company  which  has 
issued  a  policy  upon  the  same  property,  where  each  insurance 

50.  N.Y.— Gruntal  v.   U.   S.   Fidelity  CaL~Baker  v.  Butcher,  106  Cal. 
&  Guaranty  Co.,   134  Misc.  525,            App.  358,  289  P.  236. 

235  N.Y.S.  546,  reversed  on  other  Conn.~Kievman  v.  Grevers,   122 

grounds,  228  App.  Div.   191,  239  Conn.  406,  189  A.  609. 

N.Y.S.   562,   affirmed   Gruntal  v.  N.H.— Century  Indemnity  Co.  v. 

National    Surety    Co.,    254    N.Y.  Maryland  Casualty  Co.,  89  N.H. 

468,  173  N.E.  682,  73  A.L.R.  1337.  121.  193  A.  221. 

51.  Eng. — Thompson  Brothers  &  Co.      52.  Conn. — Kievman  v.  Grevers,  122 
V.  Amis  (1917)  2  Ch.  211.  Conn.  406,  189  A.  609. 
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company  was  only  liable  for  its  proportionate  share  of  the  total 
loss.»* 

Where  a  defendant  insurance  company  issued  a  workman's  com- 
pensation policy,  covering  an  employee  who  was  injured  by  an 
employee  of  a  different  company  which  had  a  public  liability  pol- 
icy with  the  plaintiff  insurance  company,  and  the  plaintiff  was  com- 
pelled to  compensate  the  injured  employee,  a  suit  to  establish  a 
right  of  contribution  from  the  defendant  was  proper  by  way  of  a 
declaratory  action."^ 

It  seems,  also,  that  an  insurance  company  would  not  be  entitled, 
where  it  is  operated  on  a  mutual  assessment  plan,  to  maintain  an 
action  for  the  purpose  of  obtaining  a  declaration  as  to  the  obliga- 
tion of,  and  contribution  from  its  members  to  pay  losses." 

§  536.    Abandonment  or  Forfeiture 

A  declaratory  action  will  lie  to  determine  whether  or  not  a  mas- 
ter and  crew  of  a  ship  have  abandoned  it,  and  thereby  the  owner 
of  the  cargo  is  entitled  to  take  delivery  thereof  free  of  freight.'* 
Abandonment  by  nonuser  of  property  will  be  declared,  even  in 
the  absence  of  statute.'^    As  to  whether  or  not  a  lease  has  been 


53.  Wit.— Schmidt  v.  LaSallc  Fire 
Ins.  Co.  of  New  Orleans,  209 
Wis.  576,  245  N.  W.  702. 

54.  U.S.— Globe  Indem.  Co.  v.  Lib- 
erty Mut.  Ins.  Co.,  C.C.A.Pa.,  138 
F.2d  180. 

55.  Ky. — In  re  Hurst  Home  Ins. 
Co.,  23  Ky.L.Rep.  940,  64  S.W. 
512. 

56.  Eng.— H.  Newsum  &  Co.,  Limit- 
ed V.  Bradley  (1917)  2  K.B.  112. 
CaL — Lyon  v.  Goss,  Cal.  App., 
115  P.2d  886,  reversed  on  other 
grounds,  19  Cal.2d  659,  123  P.2d 
11. 

See  also,  Lyon  v.  Goss,  Cal. 
App.,  115  P.2d  891,  reversed  on 
other  grounds,  Sup.,  19  Cal.2d 
659,  123  P.2d  If.  The  abandon- 
ment of  a  lease  was  involved  in 
this  case,  and  the  evidence  sus- 


taining such  an  abandonment 
showed  non-performance  for  six 
years. 
57.  U.S.— Florida  Blue  Ridge  Cor- 
poration V.  Tennessee  Electric 
Power  Co.,  CCAGa.,  106  F.2d 
913,  certiorari  denied  60  S.Ct.  591. 
La. — Cox  V.  Acme  Land  &  In- 
vestment Co.,  192  La.  688,  188  So. 
742. 

Pa. — United  Natural  Gas  Co.  v. 
James  Bros.  Lumber  Co.,  325 
Pa.  469,  191  A.  12,  wherein  it  is 
said,  "Mere  nonuser  does  not 
constitute  abandonment;  there 
must  be  an  intention  to  aban- 
don, together  with  'external*  acts 
by  which  such  intention  is  carried 
into  effect;  ordinarily,  this  raises 
a  question  of  fact  to  be  deter- 
mined by  a  jury." 
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abandoned,  is  a  proper  subject  matter  for  solution  in  a  declaratory- 
action.'* 

An  action  for  a  declaratory  judgment  lies  to  determine  wheth- 
er or  not  the  plaintiff  is  entitled  to  a  salary  and  percentages  of 
profit  from  the  business  that  plaintiff  had  aided  in  developing, 
but  which  contract  it  was  claimed  he  had  abandoned.'*  Closely- 
akin  to  the  question  of  abandonment  is  a  -right  claimed  from  or 
arising  out  of  an  alleged  forfeiture  and  a  declaratory  action  is 
a  convenient  remedy  for  the  adjudication  of  questions  growing 
out  of  asserted  forfeitures.'® 

The  remedy  of  forfeiture  by  way  of  declaratory  action  has  been 
not  only  recognized  and  enforced  in  actions  involving  leases,'*  but 


58.  Conn.— Kievman  v.  Grcvers,   122 
Conn.  406.  189  A.  609. 

Kan. — Chapman  v.  Continental 
Oil  Co.,  149  Kan.  822,  89  P.2d  833. 
N.Y.— Wool  lard  v.  Schaffer 
Stores  Co.,  272  N.Y.  304,  5  N.E. 
2d  829. 

Pa. — Penn  Anthracite  Collieries 
Co.  V.  Hudson  Coal  Co.,  326  Pa. 
42,  190  A.  913. 

59.  Colo.— Highland     Sales     Co.     v. 
Robertson,  104  Colo.  222, 90  P2d  2. 

60.  U.S.— Hyde    v.    Blaxter,    CCA. 
Kan.,  299  F.  167. 

Eng. — Edwards  v.  F  a  i  r  v  i  e  w 
Lodge,  28  B.C.  557  (1920). 

Ewart  V.  Fryer  (1901)  1  Ch. 
499. 

Fryer  v.  Ewart  (1902)  A.C. 
187. 

In  re  Gibbons;  Gibbons  v.  Gib- 
bons (1919)  2  Ch.  99,  reversed  on 
other  grounds   (1920)   1   Ch.  Zll. 

In  re  Haynes;  Kemp  v. 
Haynes,  VJ  Ch.  D.  306  (1887). 

Mulcahy  v.  Hoyne,  36  C.L.R. 
41   (1925). 

McQuade  v.  Morgan,  39  C.L.R. 
222  (1927). 

Walcot  V.  Botfield,  Kay  534, 
549,  69  Eng.  Rep.  226  (1854). 

In  re  Andrews;  Mayor,  etc.  of 
Dunedin  v.  Smyth,  30  N.Z.  43 
(1910). 


Puhi  Maihi  v.  McLeod,  (1920) 
N.Z.  372. 

Ripeka  Te  Peehi  v.  Hutchison 
(1921)  N.Z.  758. 

In  re  McKay,  51  Ont.L.R.  86 
(1921). 

Chaplin's  Trustees  v.  Hoile,  18 
R.  27  (Scot.  1890). 
N.Y.— Woollard  v.  SchaflFer 
Stores  Co.,  272  N.Y.  304,  5  N.E. 
2d  829,  109  A.L.R.  1262,  modify- 
ing 285  N.Y.S.  68,  246  App.  Div. 
157,  247  App.  Div.  844,  motion  de- 
nied 272  N.Y.  513,  4  N.E.2d  424, 
amendment  of  remittitur  denied 
273  N.Y.  527,  7  N.E.2d  676,  109 
A.L.R.  1262. 

Ohio— Eiffel  Realty  &  Invest- 
ment Co.  V.  Ohio  Citizens  Trust 
Co.,  55  Ohio  App.  1,  8  N.E.2d  470. 
61.  U.S.— Hyde  v.  Blaxter,  CCA. 
Kan.,  299  F.  167. 
Eng. — Mulcahy  v.  Hoyne,  36 
C.L.R.  41   (1925). 

Direct  United  States  Oblc 
Company  Limited  v.  Western  Un- 
ion Telegraph  Company  (1920) 
123  L.T.R.  232,  36  T.L.R.  402. 

In  re  McKay,  51  Ont.L.R.  86 
(1921). 

Edwards  v.  Fairview  Lodge,  28 
B.C.  557  (1920). 

Puhi  Maihi  v.  McLeod,  (1920) 

N.Z.  zn. 
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has  likewise  been  recognized  as  available  to  determine  whether  or 
not  realty  conditionally  devised  has  been  forfeited  by  failure  to 
comply  with,  or  by  reason  of  a  breach  of  the  condition.**  De- 
claratory action  will  lie  to  determine  whether  or  not  a  proposed 
act  on  the  part  of  the  plaintiflF,  if  consummated,  would  amount 
to  or  work  a  forfeiture  of  the  rights  of  the  plaintiff  in  the  estate 
or  under  a  contract  or  undertaking.**  This  is  another  instance 
wherein  a  declaratory  action  may  be  used  to  declare  and  stabilize 
rights,  liabilities  and  legal  relations  before  a  state  of  hostility 
has  ensued. 

The  acceptance  of  rent  by  a  landlord  after  acquisition  of  knowl- 
edge on  his  part  of  a  violation  of  the  terms  of  a  lease  by  the  ten- 
ant in  making  structural  changes  in  the  leased  premises,  though  a 
waiver  of  the  right  to  forfeit  the  lease,  does  not  operate  to  de- 
prive the  landlord  of  the  contractual  right  to  damages  for  the 
cost  of  restoration  of  the  premises  to  its  original  condition,  and 
the  rights  of  the  parties  in  these  circumstances  will  be  declared 
in  the  action  we  have  under  consideration.** 

Where  there  was  a  controversy  between  a  landlord  and  a  tenant 
under  a  lease  as  to  whether  or  not  the  landlord  had  entered  into 
the  leased  premises  and  either  wholly  or  partly  evicted  the  tenant 
therefrom,  and  upon  the  court's  determination  that  no  eviction 
had  taken  place,  the  court  properly  provided  in  its  decree  that  if 


Ripeka  Te  Peehi  v.  Hutchison 
(1921)  N.Z.  758. 

Ewart  V.   Fryer   (1901)    1   Ch. 
499. 

Fryer    v.    Ewart,    (1902)    A.C. 
187. 

N.Y.— Wool  lard  v.  Schaffer 
Stores  Co.,  272  N.Y.  304,  5  N.E. 
2d  829.  109  A.L.R.  1262,  modify- 
ing 285  N.Y.S.  68,  246  App.Div. 
157,  247  App.Div.  844,  motion  de- 
nied 272  N.Y.  513,  4  N.E.2d  424, 
amendment  of  remittitur  denied 
27Z  N.Y.  527,  7  N.E.2d  676,  109 
A.L.R.  1262. 
62.  Eng.— Walcot  v.  Botfield.  Kay 
534,  549.  69  Eng.Rep.  226  (1854). 

In  re  Gibbons;  Gibbons  v.  Gib- 
bons (1919)  2  Ch.  99,  reversed  on 


other  grounds   (1920)   1   Ch.  372. 

In  re  Haynes;  Kemp  v.  Haynes, 
37  Ch.D.  306  (1887). 

In  re  Andrews;  Mayor,  etc.  of 
Dunedin  v.  Smyth,  30  N.Z.  43 
(1910). 

McQuade  v.  Morgan,  39  C.L.R. 
222  (1927). 

63.  Eng. — Chaplin's  Trustees  v. 
Hoile,  18  R.  27  (Scot.  1890). 

64.  N.Y.— Wool  lard  v.  Schaeffer 
Stores  Co.,  272  N.Y.  304,  5  N.E. 
2d  829,  109  A.L.R.  1262,  modify- 
ing 285  N.Y.S.  68,  246  App.Div. 
157,  247  App.Div.  844,  motion  de- 
nied 272  N.Y.  513,  4  N.E.2d  424, 
amendment  of  remittitur  denied, 
273  N.Y.  527,  7  N.E.2d  676,  109 
A.L.R.  1262. 
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the  tenant  would  pay  the  rent  that  had  accrued  during  the  pendency 
of  the  action,  together  with  a  reasonable  attorney's  fee,  the  lease 
should  not  be  forfeited,  and  the  tenant  should  have  the  right  to 
the  possession  of  the  premises  in  accordance  with  the  terms  of  said 
lease,  and  it  was  proper  for  the  court  to  allow  the  tenant  a  reason- 
able time  within  which  to  make  such  payment.^' 

Under  an  oil  and  gas  lease,  providing  that  on  a  certain  date 
each  forty-acre  tract  covered  thereby  that  was  not  developed 
should  revert  to  the  lessor,  the  court  properly  denied  a  forfeiture 
as  to  one  forty-acre  tract  on  which  a  well  had  been  started  in 
time  to  complete  it  before  the  forfeiture  date,  but  its  completion 
was  prevented  by  unusual  and  unforseeable  conditions,  but  prop- 
erly granted  a  forfeiture  as  to  two  other  forty-acre  tracts  on  which 
no  wells  had  been  started  before  the  arrival  of  the  forfeiture  date, 
though  seven  out  of  ten  of  the  forty-acre  tracts  had  been  de- 
veloped at  an  expense  substantially  in  amount.** 

It  has  also  been  declared  that  a  lessor  is  not  entitled  to  maintain 
a  declaratory  action  to  establish  his  right  of  forfeiture  of  a  lease 
and  repossession  of  demised  premises  on  account  of  defaults  of 
the  lessee,  in  view  of  the  availability  of  an  adequate  remedy  in 
ejectment,  and  in  consideration  of  the  further  fact  of  the  necessity 
for  further  proceedings,  if  declaratory  relief  were  granted  and 
thereafter  the  lessee  should  fail  in  obedience  thereto  to  vacate 
the  premises.*^ 

However,  the  court  was  in  error  in  predicating  its  decision  upon 
the  existence  of  an  adequate  remedy,  since  by  the  great  weight  of 
authority  the  existence  of  another  remedy  is  no  bar  to  the  granting 
of  declaratory  relief.*'  Just  how  the  courts  can  fall  into  the  error 
of  holding  that  the  existence  of  another  remedy  is  a  bar  to  a 
declaratory  action  is  not  easy  to  see.  A  declaratory  action  may 
be  either  one  at  law  or  in  equity,  depending  upon  the  nature  of  the 
subject-matter  dealt  with.** 

65.  Ala. — ^Joiner    v.    Bright  well,    252  ly    doubtful    soundness,    in    the 
Ala.  112,  39  So.2d  414.  light  of  the  modem  trend  toward 

66.  U.S. — Hyde    v.    Blaxter,    CCA.  a  free  use  of  the  remedy  by  dec- 
Kan.,  299  F.  167.  laration  of  rights  to  stabilize  and 

67.  Ohio — Eiffel    Realty    &    Invest-  fix  liabilities  and  legal  relations, 
ment  Co.  v.  Ohio  Citizens  Trust  68.  See  section  195,  supra. 

Co.,  55  Ohio  App.  1,  8  N.E.2d  470.      69.  See  section  214,  supra. 
This  holding,  however,  is  of  high- 
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Therefore,  those  courts  that  hold  that  a  declaration  of  rights 
is  not  obtainable  if  an  adequate  remedy  exists,  are,  in  effect,  sub- 
scribing to  the  antinomy  of  the  existence  of  an  adequate  remedy 
being  a  bar  to  the  maintenance  of  an  action  at  law;  a  doctrine 
utterly  unknown  in  the  common-law  system  of  jurisprudence.  It 
is  submitted  that  one  equitable  remedy  can  not  bar  the  right  to  use 
another  available  one,  and  that  one  legal  remedy  may  be  resorted 
in  the  same  manner  as  another,  both  being  available  and  adapted 
to  the  redress  sought. 

If  two  equitable  remedies  are  open  and  available,  the  plaintiff 
may  make  his  choice  as  to  which  resort  will  be  had,  so  too  with 
respect  to  legal  remedies.  An  injured  party  has  his  choice  of  legal 
remedies  so  long  as  the  remedy  selected  is  an  available  one,  and 
the  defendant  will  not  be  heard  to  say  plaintiff  ought  to  have  chosen 
one  remedy  instead  of  another,  both  being  equally  available.  It 
must  be  readily  apparent  that,  since  the  declaratory  action  is  adapt- 
able to  obtain  relief,  whether  the  relief  is  of  an  equitable  or  legal 
nature,  that  this  form  of  remedy  may  be  cast  in  the  pattern  of  an 
action  at  law  or  in  the  mold  of  a  suit  in  equity,  being  made  to 
perform  the  function  of  one  as  readily  and  with  same  facility  as 
the  other. 

It  seems  that  the  courts  holding  the  existence  of  another  remedy 
bars  the  right  to  a  declaratory  judgment  have  completely  lost 
sight  of  the  right  given  by  law,  and  of  universal  recognition,  that 
the  plaintiff  may  elect  the  remedy  he  will  pursue  to  assert  and 
protect  his  rights. 

§  537.    Whether  or  not  Property  of  a  Spendthrift  Trust  is  Sub- 
ject to  an  Execution 

The  question  of  the  exemption  or  nonliability  of  life  insurance 
proceeds  or  other  trust  res  of  a  spendthrift  trust,  may  be  applied  in 
liquidation  of  the  beneficiary's  debts,  as  well  as  the  validity  of 
such  trust,  are  proper  subject  matters  for  solution  in  a  declaratory 
action.^o 

70.  U.S.— Mutual  Life  Ins.  Co.  of 
New  York  v.  Latimer,  D.C.Cal., 
23  F.Supp.  259. 
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Whether  or  Not  Certain  Acts  Amount  to  a  Trespass 

A  declaratory  action  is  maintainable  to  ascertain  in  advance 
whether  or  not  the  doing  of  a  proposed  act  will  amount  to  a  tres- 
pass on  the  property  of  another.  This  application  of  the  power 
to  grant  declaratory  relief  is  highly  beneficial  to  a  litigant  as  an 
alternative  remedy.  By  pursuing  this  course,  he  is  enabled  to  de- 
termine in  advance  of  doing  the  act  whether  he  will  be  subjected 
to  liability  as  a  trespasser."^* 

Where  it  is  proposed,  on  the  part  of  one  of  the  parties  to  the 
action,  to  work  a  mine  in  such  a  manner  as  to  cause  a  lowering 
of  the  surface,  as  to  whether  or  not  this  amounts  to  trespass  will 
be  determined  in  a  declaratory  action  in  advance."^* 

§  539.    Right  to  Enter  a  Public  Building  and  Inspect  the  Public 
Records  Therein 

The  right  to  enter  a  public  building  and  to  inspect  records  of 
proceedings  therein  as  to  the  doings  of  public  officers  or  any  record 
that  is  public  will  be  determined  in  a  declaratory  action,  and  it  is 
immaterial  whether  such  entry  is  sought  by  a  citizen,  taxpayer,  or 
a  newspaper  reporter."^*  t 

§  540.     Right  or  Duty  of  Citizen  to  Make  Disclosures  on  Demand 
of  Government  for  Purpose  of  Taxation 

As  to  whether  or  not  the  government  has  the  right  to  make  de- 
mand upon  a  citizen  and  taxpayer  for  information  with  respect  to 
the  assessment  and  collection  of  taxes,  whether  the  same  be  income 
tax,  sales  tax,  or  other  class  of  taxes  will  be  determined  in  a 
declaratory  action."^* 


71.  Eng. — Consctt      Industrial      and  73.  Eng. — Williams  v.  Mayor,  etc.,  of 
Provident    Society,     Limited    v.  Manchester,  13  T.L.R.  299. 
Consett   Iron  Company,   Limited  Journal  Printing  Co.  v.  McVei- 
(1922)  2  Ch.  135.  ty,  ZZ  Ont.L.R.  166,  21  D.L.R.  81. 

Llandudno  Urban  District  74.  Eng. — Burghes  v.  Attorney-Gen- 
Council  V.  Woods,  (1899)  2  Ch.  eral  (1911)  2  Ch.  139,  Burghes  v. 
705.  Attorney-General    (1912)    1    Ch. 

72.  Eng. — Consett     Industrial     and  173. 

Provident     Society,     Limited    v.  Dyson  v.  Attorney-General 

Consett   Iron  Company,   Limited  (1911)  1  K.B.  410,  affirmed  (1912) 

(1922)  2  Ch.  135.  1  Ch.  158. 
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Appeal  to  a  declaratory  judgment  action  for  the  right  to  refuse 
to  disclose  information  to  the  government  will  be  determined  at 
the  instance  of  the  citizen  and  taxpayer,  or  on  behalf  of  the  gov- 
ernment.^' It  would  seem  that  the  right  of  privacy  might  be  as- 
serted and  determined  in  a  proper  case  in  a  declaratory  action. 
No  good  reason  appears  why  the  right  of  privacy  might  not  be 
declared  either  affirmatively  or  negatively. 

§  541.    Alternative  Remedy  for  Writ  of  Habeas  Corpus 

A  declaratory  judgment  action  will  lie  to  determine  the  legality 
of  custody  of  one  detained  for  the  nonpayment  of  a  fine,  there 
being  a  controversy  as  to  whether  or  not  such  fine  has  been  served 
out  in  jail.  Likewise,  where  uncertainty  exists  as  to  when  a  term 
of  imprisonment  which  has  been  imposed  upon  the  plaintiff  will 
terminate,  the  uncertainty  consisting  in  the  wording  of  the  judg- 
ment and  sentence.^'  This  is  clearly  a  case  where  the  declaratory* 
action  is  treated  as  a  writ  for  habeas  corpus.^^ 

The  Supreme  Court  of  the  United  States  clearly  recognized  that 
the  declaratory  judgment  action  could  be  resorted  to  to  determine 
the  status  of  citizenship,  and  to  test  whether  or  not  one  was  sub- 
ject to  deportation  although  it  was  more  or  less  drawn  into  ques- 
tion in  an  effort  on  the  part  of  Miss  Elg  to  force  the  issuance 
of  a  passport.^* 

Under  the  judicial  code  of  the  United  States,  a  prisoner  is  re- 
quired to  apply  for  relief  by  motion  in  the  court  which  sentenced 
him,  before  making  application  for  a  writ  of  habeas  corpus,  on  the 
ground  that  his  sentence  is  illegal.  It  is  highly  desirable  in  such' 
cases  that  the  motions  be  passed  on  by  the  judge  who  is  familiar 
with  the  facts  and  circumstances  surrounding  the  trial,  and  is 
consequently  unlikely  to  be  misled,  as  to  false  allegations,  as  to 

75.  Eng. — Magee's    Administrator    v.  review  of  a  detention  for  the  pur- 
Thc  Queen,  4  Ex.C.R.  63,  (1894).  pose  of  deportation,  a  declaratory 

76.  Ky. — Hatzel  v.    Dover,   208    Ky.  judgment   would   not   lie,   and   a 
149,  270  S.W.  723.  rather    ineffectual    attempt    was 

Sec  section  645,  infra.  made    to    distinguish    Perkins   v. 

77.  U.S.— But  see  Valenti  v.   Clark,  Elg,  59  S.Ct.  884,  307  U.S.  325, 
83   F.Supp.    167,   holding  that   in            83  L.Ed.  1320. 

view  of  the  fact  the  administra-      78.  U.S. — Perkins    v.    Elg,    59    S.Ct. 
tive  procedure  act  pointed  to  ha-  884,  307  U.S.  325,  83  L.Ed.  1320. 

beas  corpus  as  a  proper  mode  of 
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what  occurred.  It  would  frustrate  and  circumvent  the  worthy 
purpose  of  this  statute,  and  entirely  destroy  its  effectiveness  to 
hold  a  prisoner  sentenced  and  imprisoned  in  the  state  of  Penn- 
sylvania could  test  the  validity  of  his  confinement  by  means  of 
an  action  for  declaratory  judgment  against  the  Attorney-General 
of  the  United  States  in  the  District  of  Columbia,  and  it  is  ap- 
parent that  the  declaratory  judgment  act  was  never  intended  to 
become  a  vehicle  to  accomplish  such  purpose,  and  will  not  be  made 
to  perform  the  function  of  a  habeas  corpus  in  such  circumstances.'^* 

Under  a  federal  statute  providing  that  every  final  agency  action 
for  which  there  is  no  other  adequate  remedy  in  any  court  shall  be 
subject  to  judicial  review,  a  declaratory  judgment  action  may  be, 
under  this  statutory  provision,  made  to  perform  the  function,  ordi- 
narily performed  by  a  writ  of  habeas  corpus.*^ 

In  a  contest  between  the  father  of  a  child  and  its  maternal  grand- 
parents, it  is  important  that  the  question  of  the  custody  of  such 
child  should  be  determined  forthwith,  and  such  a  question  can  be 
finally  decided  more  expeditiously  in  a  declaratory  action  than  in 
any  other,  and  such  action  may  be  maintained  for  that  purpose. 
The  modern  tendency  is  to  enlarge  rather  than  to  restrict  the  field 
of  the  operation  of  declaratory  judgment  actions,  where  the  con- 
troversy may  be  effectually  and  finally  determined,  and  it  is  clear 
that  a  question  of  this  character  is  a  controversy  which  may  be 
properly  decided  in  a  declaratory  judgment  action." 

§  542.    Interstate  Character  of  Transactions 

As  to  whether  or  not  a  transaction  is  one  in  interstate  commerce 
will  be  determined  in  a  declaratory  action.'*  So  the  declaratory 
action  has  been  recognized  as  an  appropriate  remedy  to  determine 
whether  or  not  the  plaintiff's  business  is  subject  to  state  regula- 
tion, the  right  of  the  state  to  regulate  being  dependent  on  whether 
such  business  could  be  classed  as  interstate  or  intrastate.'*  Like- 
wise, at  to  whether  or  not  the  transportation  of  goods  is  subject  to 

79.  U.S.— Clark  v.  Memolo,  174  F.2d  81.  Ala.— Long  v.   Sherrill  Terminal 
978,  C.C.A.D.C,  reversing  12  F.  Co.,  237  Ala.  166,  187  So.  412. 
Supp.  747.  Ky.— Carter  v.    Nance,    304    Ky. 

80.  U.S.— United  States  ex.  rel.  De-  256,  200  S.W.2d  457. 

Lucia  V.  O'Donovon,  82  F.Supp.  Johnson  v.  Cook,  274  Ky.  841, 

435.  120  S.W.2d  675. 

Snyder  v.  Buck,  75  F.Supp.  902. 
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the  payment  of  intrastate  or  interstate  freight  rates  will  be  de- 
termined in  a  declaratory  action.** 

Where  a  foreign  corporation  supplied  gasoline  to  counties  upon 
orders  sent  to  such  foreign  corporation  in  another  state,  which  de- 
livered the  gasoline  in  its  own  or  hired  trucks  to  county  tanks  with- 
in the  state,  the  transaction  was  interstate  in  character  and  the 
foreign  corporation  was  not  subject  to  a  tax  attempted  to  be  im- 
posed upon  it  by  the  state  in  which  delivery  was  made,  and  this  and 
cognate  questions  will  be  determined  in  declaratory  actions." 

But  where  it  appears  in  a  declaratory  action  that  a  foreign  dis- 
tillery corporation  ships  into  and  stores  its  liquor  in  warehouses 
in  the  state  and  sells  it  therefrom,  this  presents  a  situation  so  far 
severed  from  interstate  commerce  as  to  subject  the  distillery  to 
taxation  in  the  state,  and  it  can  be  required  to  make  a  return  of 
and  pay  taxes  on  its  net  income  on  business  transacted  in  the 
state.** 

§  543.    Validity  of  Waiver 

A  justiciable  controversy  as  to  the  validity  or  invalidity  of  a 
signed  waiver  is  a  proper  one  to  be  solved  in  a  declaratory  action. 
The  application  herein  suggested  is  analogous  to  the  construction 
and  declaration  of  validity  or  invalidity  of  releases  and  covenants 
not  to  sue.*^ 

82.  U.S. — K  G.  Vogt  &  Sons  v.  Roth-  mediate  stop  for  compressing,  for 
ensies,   D.CPa.,   11   F.Supp.  225.  export  by  buyer  to  other  states 

Anderson,  Clayton  &  Co.  y.  and  foreign  countries,  held  ship- 
Wichita  Valley  R.  Co.,  D.C.Tex.,  ment  in  'interstate'  and  'foreign 
15  F.Supp.  475.  commerce'  within  rate  regulation 

Kentucky  Natural  Gas  Corpor-  of  Interstate  Commerce  Act,  so 

ation  V.  Public  Service  Commis-  that   the   buyer   was   entitled   to 

sion  of  Kentucky,  D.CKy.,  28  P.  declaratory  judgment  to  that  ef- 

Supp.  509.  feet,    and    to    injunction    against 

83.  U.S. — Kentucky  Natural  Gas  further  suits  by  railroad  com- 
Corporation  v.  Public  Service  panics  in  state  courts  for  pay- 
Commission  of  Kentucky,  D.C.  ment  of  intrastate  rates  on  rail 
Ky..  28  F.Supp.  509.  shipments." 

84.  U.S. — ^Anderson,   Clayton   &   Co.      85.  Ala. — Long  v.   Sherrill  Terminal 
V.   Wichita   Valley   R.   Co.,   D.C.  Co.,  237  Ala.  166,  187  So.  412. 
Tex.,    15    F.Supp.    475.    In    the      86.  Idaho— Century  Distilling  Co.  v. 
last-cited    case    the    syllabus    is  Defenbach,  61  Idaho  192,  99  P.2d 
"Rail  shipment  of  uncompressed  56. 

cotton   by   seller   from    point   in      87.  Ore — School  Dist.  No.   1,  Mult- 
Texas  to  Texas  port,  with  inter-  nomah  County  v.  Teachers'  Re- 
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§  544.    Right  to  Money  Claimed  to  Have  Been  Paid  Under  Mis- 
take Determinable 

Where  it  is  asserted  on  the  part  of  the  plaintiff  that  he  has  made 
a  payment  to  the  defendant  of  money  under  and  by  virtue  of  mis- 
take, the  rights  of  the  parties  are  determinable  in  a  declaratory 
action.®® 

§  545.    What  Constitutes  Nuisance 

As  to  whether  or  not  the  use  of  a  traction  engine  or  any  other 
machine  on  a  highway,  or  the  use  of  any  machinery  or  operation 
of  any  place  or  maintenance  of  anything  constitutes  a  nuisance, 
will,  as  a  rule,  be  adjudged  in  a  declaratory  action.*®  It  has  been 
held,  however,  that  an  action  seeking  a  declaratory  judgment  that 
the  plaintiff's  printing  establishment  was  not  a  public  nuisance 
does  not  come  within  a  proper  case  for  declaratory  relief.®^ 

So,  too,  it  has  been  held  that  a  city  is  not  the  real  party  in  in- 
terest in  an  action  to  compel  the  filling  in  of  lands  in  a  lake  lo- 
cated within  the  city  limits,  since  in  the  particular  jurisdiction,  un- 
der statutory  enactments,  in  proceedings  for  the  abatement  of 
nuisances  and  removal  of  purprestures,  the  state  is  an  indispensable 
party.®'  However,  it  seems  that  the  cited  case  recognizes  that  a 
declaratory  action  is  a  proper  remedy  for  the  determination  of 
the  existence  of  a  nuisance,  and  it  would  likewise  seem  to  follow 
that  where  a  controversy  arises  as  to  whether  or  not  the  plaintiff 
is  maintaining  a  nuisance  he  would  be  entitled  to  adjudicate  that 
matter  in  a  declaratory  action.  It  is  but  an  application  of  the 
principle,  well  recognized  and  amply  sustained,  that  the  plaintiff 
may  obtain  a  declaration  of  nonliability  and  no  good  reason  ap- 
pears why  this  rule  should  not  be  as  readily  applied  in  an  action 

tirement    Fund   Ass'n   of    School  See  also,  Losawyer  v.  State  ex 

Dist.   No.   1,  Muhonomah  Coun-  rel.  Steger,  Okla.,  99  P.2d  148. 

ty,  Ore.,  95  P.2d  720,  125  A.L.R.  Vt— Chamberlin    v.    Hatch,    111 

720.  Vt.  317,  15  A.2d  586.    The  cited 

See  section  514,  supra.  case    involved    a    gasoline    filling 

88.  Colo. — Miller     v.     Limon     Nat.  station. 

Bank,  88  Colo.  373.  296  P.  796.  90.  N.Y.— Cuneo    Eastern    Press    v. 

89.  Eng.— Attorney-General  on  the  Astrowsky,  231  App.Div.  861,  246 
Relation  of  The  Monmouthshire  N.Y.S.  510,  motion  denied  257 
County    Council   and   The   Same  n.Y.  546,  178  N.E.  789. 


Council   V.   Scott    (1905)   2   K.B. 
160. 
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involving  a  nuisance  as  any  other  question  of  nonliability  in  a 
declaratory  action. 

§  546.    Lateral  Support 

Where  a  justiciable  controversy  arises  between  adjoining  own- 
ers, as  to  the  right  of  one  to  have  lateral  support  from  the  other, 
such  matter  will  be  determined  in  a  declaratory  action.®* 

§  547.     Rights  and  Liabilities  under  Judgment 

Declaratory  action  will  He  to  determine  the  rights  and  liabilities 
of  the  parties  under  a  judgment  where  a  justiciable  controversy  has 
arisen  with  respect  to  whether  the  judgment  debtor  has  been  re- 
leased by  reason  of  some  act  on  the  part  of  the  judgment  creditor, 
as  for  example,  his  negligent  failure  to  reduce  a  note  pledged  as  se- 
curity to  judgment,  and  by  reason  of  which  it  is  contended  that  the 
obligation  represented  by  the  note  is  lost  owing  to  the  running  of 
the  statute  of  limitations,  or  for  some  other  reason.®* 

91.  Wis. — City  of  Madison  v.  Schott,  Sec  also,  section  498,  supra. 
211  Wis.  23,  247  N.W.  527.                93.  N.Y.— Home  v.   Loughman,  264 

See  section  241,  supra.  App.Div.    124,   34   N.Y.S.2d   634. 

92.  Eng.— Sack  v.  Jones,   (1925)   Ch. 
235. 
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QUESTIONS  INVOLVING  TAXES,  LICENSES 

Sec. 

548.  Validity  and  Ascertainment  of  Construction   of  Taxing  Statutes  and 
Ordinances  Generally 

549.  Maintenance  of  Declaratory  Action  Without  Compliance  With  Statutory 
Procedure 

550.  Validity  of  Tax  Assessment 

551.  Duty  and  Right  to  Make  Tax  Levy 

552.  Collection  of  Taxes 

553.  Exemption  From  Taxes 

554.  Necessity  of  Justiciable  Controversy  in  Actions  Involving  Taxation 

555.  Right  of  Taxation  Between  States 

556.  Action  to  Determine  If  State  Owned  Property  Is  Subject  to  Tax  Liens 

557.  The   Declaratory  Judgment  Statute   Is   Inapplicable  to   Questions   In- 
volving Federal  Taxation 

558.  Declaratory  Action  Inapplicable  to  Sales  Tax  in  California 

559.  Validity  of  Taxes 

560.  Liability  For  Taxes  Generally 

561.  Questions  in  Connection  With  Inheritance  Tax 

562.  Questions    in    Connection    With    Income    Taxes    and    Validity   of   th* 
Statutes  Imposing  the  Same 

563.  Validity  and  Construction  of  a  Chain  Store  Tax 

564.  Gift  Taxes 

565.  Validity  and  Construction  of  Gasoline  Taxing  Statutes 

566.  Validity  and  Construction  of  Sales  Tax 

567.  Court  Can  Not  Prescribe  Rules  For  Tax  Collectors 

568.  Apportionment  of  Taxes 

569.  Taxes  For  School  Purposes 

570.  Distribution  of  Funds  Collected  As  Taxes 

571.  Validity  of  Tax  Sales 

572.  Redemption  of  Property  from  Tax  Sales 


§  548.    Validity  and   Ascertainment  of  Construction   of  Taxing 
Statutes  and  Ordinances  Generally 

A  declaratory  action  is  an  available  and  appropriate  remedy  for 
the  purpose  of  determining  the  validity  of  a  statute  or  ordinance 
imposing  taxes  or  license  fees.'  Prior  to  the  enactment  of  the 
amendment  to  the  Federal  Declaratory  Judgment  Act,  prohibiting 
the  making  of  declarations  with  respect  to  federal  taxes,  it  was 
held  that  a  declaratory  judgment  action  was  the  proper  remedy 
to  determine  the  validity  of  a  federal  taxing  statute,  and  that  the 
fact  that  an  available  remedy  for  the  determination  of  the  question 
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otherwise  than  by  declaratory  action  existed,  was  held  not  to  mili- 
tate against  the  entertainment  of  such  action.* 

Declaratory  action  will  be  entertained  to  determine  the  validity 
of  a  statute  imposing  taxes  on  bus  lines  based  upon  the  seating  ca- 
pacity of  coaches  operated.^  An  action  may  be  maintained  for  the 
dual  purpose  of  attacking  the  validity  of  a  taxing  statute,  and  in 
the  event  that  relief  shall  be  denied,  then  for  the  alternative 
purpose  of  obtaining  a  proper  construction  of  such  statute.* 

A  declaratory  action  will  lie  to  construe  and  to  determine  the 
validity  of  an  act  creating  a  special  court  within  a  city  in  the  coun- 


1.  U.S.— Pcnn  V.  Glenn,  10  F.Supp. 
483,  appeal  dismissed,  C.C.A., 
Glenn  v.  Penn,  84  F.2d  1001. 
Ala. — National  Linen  Service 
Corporation  v.  State  Tax  Com- 
mission, 237  Ala.  360,  186  So.  478. 
CaL — Equi  v.  City  and  County  of 
San  Francisco,  13  Cal.  App.2d 
140,  56  P.2d  590. 

Colo. — City  and  County  of  Den- 
ver V.  Tax  Research  Bureau,  101 
Colo.  140,  71  P.2d  809. 

City  and  County  of  Denver  v. 
Armstrong,  105  Colo.  290,  97  P.2d 
448.  In  the  above-cited  case  the 
question  involved  was  priority  of 
sales  tax  lien  over  personal  prop- 
erty tax  lien,  and  it  was  held  that 
the  sales  tax  statute  would  not  be 
given  retroactive  effect,  and  that, 
therefore,  personal  property  tax 
lien  was  superior,  since  sales  tax 
lien  could  not  be  held  superior 
unless  retroactive  effect  was  giv- 
en to  the  sales  tax  statute. 
Ind. — Lutz  V.  Arnold,  208  Ind. 
480,  193  N.E.  840,  rehearing  over- 
ruled 208  Ind.  480,  196  N.E.  702. 
Ky. — ^Thompson  v.  City  of  Wil- 
liamsburg, 229  Ky.  81,  16  S.W.2d 
772. 

Cassady    v.    Oldham    County, 
246  Ky.  77Z,  56  S.W.2d  368. 

Martin  v.  High  Splint  Coal  Co., 
268  Ky.  11,  103  S.W.2d  711. 


Pa. — K  e  a  t  o  r    v.     Lackawanna 
County,  292  Pa.  269,  141  A.  Z7, 

2.  U.S.— Penn  v.  Glenn,  10  F.Supp. 
483,  appeal  dismissed,  C.C.A., 
Glenn  v.  Penn,  84  F.2d  1001. 

See  also,  F.  G.  Vogt  &  Sons  v. 
Rothensies,  D.C.Pa.,  11  F.Supp. 
225. 

But,  see  Morrison-Knudsen  Co. 
V.  State  Board  of  Equalization  of 
Wyoming,  D.C.Wyo.,  35  F.Supp. 
553,  holding  that  the  validity  of  a 
state  tax  may  be  determined  in 
the  federal  courts,  and  this  is  true 
notwithstanding  the  fact  that  the 
Johnson  Act,  which  restricts  the 
power  of  federal  district  courts  to 
enjoin,  sustain  or  restrain  assess- 
ments, levies  or  collections  of  any 
tax  imposed  by  the  state  where 
a  plain,  speedy  and  efficient  rem- 
edy may  not  be  had  at  law  or  in 
equity  in  the  courts  of  such  state, 
and  that  the  present  provision 
does  not  apply  to  and  cannot  be 
read  into  the  Federal  Declaratory 
Judgment  Act. 

3.  Ala. — Dixie  Coaches,  Inc.  v. 
Ramsden,  238  Ala.  285,  190  So. 
92. 

4.  Ore.— City  of  Portland  v.  Welch, 
154  Ore.  286,  59  P.2d  228,  106  A. 
L.R.  1188. 

See  also,  Davis  v.  Los  Angeles 
County,  12  Cal.2d  412,  84  P.2d 
1034. 
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ty,  which  act  makes  the  expenses  of  maintaining  such  court  a  joint 
charge  against  the  municipality  and  the  county.' 

Where  the  assessed  valuation  of  property  had  been  raised  by  a 
county  board  of  equalization,  which  had  been  reconvened  by  an 
order  of  the  State  Tax  Commission  for  the  purpose  of  making 
increased  valuations  of  property,  the  owners  thereof  are  entitled  to 
maintain  a  declaratory  judgment  action  as  to  the  validity  of  a  stat- 
ute authorizing  the  State  Tax  Commission  to  order  the  equaliza- 
tion board  to  reconvene.  In  other  words,  a  declaratory  action  will 
lie,  not  only  for  the  purpose  of  ascertaining  the  validity  of  a  tax- 
ing statute,  but  likewise  for  the  construction  thereof  and  power 
that  may  be  exercised  thereunder.* 

It  has  been  held  in  a  declaratory  action  seeking  to  attack  a  tax- 
ing statute,  that  where  such  statute  is  intended  to,  and  will  produce 
substantial  revenue,  it  will  not  be  invalidated  by  reason  of  the  ex- 
istence of  improper  motives  in  the  law-making  power,  even  though 
such  motives  are  to  effect  ulterior  ends,  which,  considered  apart, 
were  beyond  the  law  makers'  constitutional  authority  to  realize,  by 
direct  legislation,  as  for  instance,  the  regulation  and  control  of 
purely  intrastate  commerce  by  the  United  States  Congress.^ 

A  declaratory  action  may  be  maintained  to  determine  the  validity 
of  a  taxing  statute  imposing  taxes  upon  specified  articles,  and  it 
will  be  declared  invalid  where  it  attempts  to  impose  a  burden  on 
interstate  commerce." 


5.  Tenn. — N  e  w  t  o  n  v.  Hamilton 
County,  161  Tenn.  634,  33  S.W.2d 
419. 

Sec    also,    Foreman    v.    Davis, 
238  Ala.  666,  193  So.  161. 
6.  Wash.— State     ex     rel.     Yakima 
Amusement  Co.  v.  Yakima  Coun- 
ty, 192  Wash.  179.  7Z  P.2d  759. 

7.  U.S.— F.  G.  Vogt  &  Sons  v. 
Rothensies,  D.C.Pa.,  11  F.Supp. 
225. 

8.  FkL— See  Palbickc  v.  Lee,  126 
Fla.  765,  172  So.  481,  followed 
Squires  v.  Lee,  126  Fla.  771,  172 
So.  484,  and  Lee  v.  Lee,  126  Fla. 


772,  172  So.  484,  wherein  it  was 
held  purchaser  of  tax  certificate 
was  not  entitled  to  refund  of 
money  after  statute  under  which 
he  was  proceeding  had  been  de- 
clared unconstitutional. 
Ky. — Martin  v.  J.  Bacon  &  Sons, 
268  Ky.  612,  105  S.W2.d  569,  ap- 
peal  dismissed  J.  Bacon  &  Sons 
V.  Martin,  58  S.Ct  57,  302  U.S. 
642,  82  L.Ed.  499. 
N.Y* — In  re  Syracuse  Masonic 
Temple,  270  N.  Y.  8,  199  N.E. 
780,  affirming  244  App.Div.  882, 
281  N.Y.S.  690. 
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§  549.    Maintenance  of  Declaratory  Action  Without  Compliance 
With  Statutory  Procedure 

As  to  when  the  court  may  take  jurisdiction  of  a  question  in- 
volving taxes,  or  the  liability  of  the  alleged  taxpayer,  therefor, 
in  spite  of  the  fact  that  there  is  a  statutory  provision  for  a  review 
of  such  questions,  is  not  clear,  however,  it  has  been  held  that  where 
the  failure  to  challenge  the  court's  jurisdiction  to  decide  such  ques- 
tion in  a  declaratory  action  by  demurrer  or  other  appropriate  pro- 
cedure is  a  waiver,  and  especially  where  the  declaratory  action  pre- 
sents a  purely  judicial  question  and  it  seems  that  where  such  ques- 
tion is  presented  there  is  no  requirement  that  it  shall  be  presented 
to  a  board  or  commission,  as  provided  by  the  statute  before  going 
into  court  and  seeking  a  declaratory  judgment.® 

It  seems  clear  enough  that  where  the  jurisdiction  of  the  taxing 
authorities  is  challenged,  on  the  ground  that  the  statute,  by  its 
terms,  does  not  apply  to  any  part  of  a  taxpayer's  business,  a  de- 
claratory judgment  action  may  be  maintained  without  complying 
with  any  of  the  condition  contained  in  the  statute.  Conversely, 
however,  where  the  taxpayer  is  subject  to  at  least  a  part  of  tax 
claimed,  then  compliance  with  the  requirements  imposed  by  local 
law  as  a  condition  of  judicial  review  of  the  action  of  the  local 
taxing  authorities,  is  mandatory.'© 

So,  too,  where  the  taxing  authorities  are  under  a  duty  to  take 
some  action,  as  for  example,  to  make  a  deficiency  assessment  under 
local  law,  and  a  declaratory  judgment  action  is  instituted  before 
this  action  is  taken  by  the  taxing  authorities,  then  a  declaratory 
action  may  be  maintained,  notwithstanding  the  provisions  of  the 
local  statute  providing  for  review.'' 

Where  it  was  claimed  by  the  taxpayer  that  a  tax  based  upon 
gross  receipts  applied  to  interstate  commerce,  and  it  appeared  that 
the  local  laws  did  not  attempt  to  reach  the  entire  receipts  of  the 
plaintiflF,  that  such  laws  and  regulations  thereunder  promulgated 

9.  Ky.— Todd  County  v.  Bond  Bro-  190  Misc.  161.  7Z  N.Y.S.2d  232. 

thers,   300   Ky.   224,    188   S.W.2d  11.  N.Y.— Children's   Bus   Service  v. 

325.  City  of  New  York,  supra. 

10.  N.Y.— Children's   Bus   Service  v.  Booth  v.  City  of  New  York,  268 

City  of  New  York,  272  App.Div.  App.Div.    502,    52   N.Y.S.2d    135, 

1058,  74  N.Y.S.2d  273,  see  also,  296  N.Y.  573,  68  N.E.2d  870. 
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provided  for  an  apportionment  predicated  on  factors  calculated 
prima  facie  to  reach  that  portion  of  the  gross  receipts  attributable  to 
activities  within  the  local  jurisdiction,  and  in  addition  provided 
for  an  adjustment  in  the  event  of  unfairness  or  inequity  to  the 
plaintiff,  such  contention  could  not  be  maintained  by  way  of  a 
declaratory  action,  especially  before  any  attempt  at  an  adjustment 
had  been  made  as  provided  for  by  local  lawJ* 

§  550.    Validity  of  Tax  Assessment 

A  declaratory  action  is  a  proper  remedy  for  the  taxpayer  to  in- 
voke, to  determine  the  validity  of  an  assessment  of  taxes  against 
his  property.'*  A  declaratory  action  is  maintainable  at  the  instance 
of  an  official  whose  duty  it  is  to  assess  property  to  determine  the 
liability  of  the  taxpayer  for  taxes  during  prior  years;  where  such 
property  during  such  years  had  escaped  assessment.'*  A  declara- 
tory action  will  be  entertained  for  the  purpose  of  determining 
whether  or  not  the  tax  rate  fixed  in  the  assessment  is  lawful  or 
whether  a  taxpayer  has  been  discriminated  against  in  making  an 
assessment." 

It  is  a  proper  proceeding  under  the  Declaratory  Judgment  Stat- 
ute to  seek  a  determination  as  to  whether  or  not  taxes  based  upon 
the  assessment  of  a  prior  year  may  be  included  by  a  State  Highway 
Commission  for  contractual  purposes  in  the  estimation  of  reve- 


12.  N.Y.— M  &  M  Transportation 
Co.  V.  City  of  New  York,  84  N.Y. 
S.2d  128. 

13.  Eng. — Corporation  of  Bristol  v. 
Sinnott  (1917)  2  Ch.  340. 

Spooner  Oils  Ltd.  v.  Turner 
Valley  Gas  Conservation  Board 
(1932)  4  D.L.R.  (Alta.)  729. 

West  Ham  Corporation  v. 
Sharp  (1907)  1  K.B.  445. 
CaL— E.  E.  McCalla  Co.  v.  Sleep- 
er, 105  Cal.App.  562,  288  P.  146. 
Colo. — City  and  County  of  Den- 
ver V.  Denver  Land  Co.,  85  Colo. 
198,  274  P.  743. 

San  Luis  Power  &  Water  Co. 
v.  Trujillo,  93  Colo.  385,  26  P.2d 
537. 
Wash.— Texas    Co.    v.    Cohn,    8 


Wash.2d  360,  112  P.2d  522,  fol- 
lowed in  8  Wash.2d  723,  112  P.2d 
541,  and  8  Wash.2d  724,  112  P.2d 
541. 

But,  see  Vliet,  Inc.  v.  Rowc, 
261  App.Div.  868,  24  N.Y.S.2d  770. 
However  it  is  not  easy  to  deter- 
mine the  exact  point  decided  in 
this  case. 

14.  Colo.— San  Luis  Power  &  Water 
Co.  V.  Trujillo,  93  Colo.  385,  26 
P.2d  537. 

15.  Ky. — Board  of  Common  Coun- 
cilmen  of  City  of  Frankfort  v. 
Morris,  209  Ky.  634,  273  S.W. 
443. 

N.C.— Kennedy  v.  Town  of 
Wilkesboro,  214  N.C.  271,  199  S. 
E.  35. 
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nue  for  biennial  period  beginning  the  next  preceding  year  before 
that  in  which  the  assessment  was  made,  and  ending  in  the  follow- 
ing year  after  that  in  which  the  assessment  was  made,  and  was  held 
that  this  could  not  be  done.^* 

However,  a  declaratory  judgment  will  not  be  granted  declaring 
street  improvement  proceedings  insufficient  to  charge  the  plaintiff's 
property  with  assessment  for  the  cost  of  improvements;  because 
of  irregularities  in  such  assessment  where  a  construction  contract 
was  entered  into  on  the  day  the  complaint  for  declaratory  judgment 
was  filed  and  before  service  of  summons  was  had  on  any  of  the 
defendants,  and  it  appearing  that  the  contractor  and  some  of  the 
abutting  owners  were  not  made  parties  to  the  action,  although  they 
were  necessary  parties  because  a  judgment  declaring  the  assess- 
ment proceedings  illegal  would  not  defeat  a  recovery  of  assess- 
ments, and  enforcement  of  liens  therefor  against  the  abutting 
property  at  the  suit  of  a  contractor  under  a  local  statute.^ ^ 

Where  a  statute  provided  that  property  brought  into  a  county 
at  any  time  after  January  1,  which  had  not  been  assessed  for  that 
year,  must  be  assessed  as  if  it  had  been  in  the  county  at  legal  assess- 
ment time,  does  not  apply  to  an  automobile  which  was  not  within 
the  state  on  January  1,  of  the  year  for  which  it  was  sought  to  be 
taxed.    And  this  is  a  proper  subject  for  a  declaration.'® 

In  a  declaratory  action  to  determine  that  property  assessment  ex- 
ceeded the  actual  cash  value  thereof,  the  collection  of  taxes  cannot 
be  enjoined  where  plaintiff's  pleading  failed  to  allege  that  the  of- 
ficers making  such  an  assessment  acted  fraudulently.'®  A  declara- 
tory action  will  be  entertained  to  determine  whether  or  not  a  tax- 
payer is  justified  in  refusing  to  comply  with  a  demand  of  the  tax- 
ing officers  to  supply  information  for  the  purpose  of  taxation.*^ 

§  551.     Duty  and  Right  to  Make  Tax  Levy 
A  declaratory  action  is  a  proper  remedy  to  determine  whether  or 

16.  Ky. — State  Highway  Commission  19.  Kan. — Hanzlick  v.  Board  of 
V.  Coleman,  236  Ky.  444,  33  S.W.  ComVs  of  Republic  County,  149 
2d  318.  Kan.  667.  88  P.2d  1111. 

17.  Ind. — Hoffman  v.  City  of  Roches-  20.  Eng. — Dyson  v.  Attorney-Cen- 
ter, 209  Ind.  529,  198  N.E.  783.  eral  (1911)  1  K.B.  410,  affirmed 

18.  Utah— Box  Elder  County  v.  Con-  (1912)  1  Ch.  158. 

ley,  75  Utah  199,  284  P.  105.  See  also,  section  540,  supra. 
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not  a  conservancy  district,  which  is  a  quasi  municipal  corporation, 
has  power  to  make  a  levy  of  taxes  which  would  cause  the  total  levy 
applicable  to  property  within  the  district  to  exceed  the  limit  fixed 
by  law,  and  in  the  particular  case  it  was  held  such  power  existed.*' 

A  declaratory  action  lies  to  determine  the  duty  of  county  officials 
to  make  a  levy  of  taxes  sufficient  for  school  purposes  as  provided 
by  law,  and  the  duty  to  make  a  levy  suitable  to  produce  the  statu- 
tory amount  in  a  given  year  is  not  discharged  by  making  an  insuffi- 
cient levy  and  the  duty  continues  until  a  levy  is  made  sufficient  to 
make  up  the  deficit  resulting  from  the  insufficient  levy.** 

Declaratory  action  lies  to  determine  the  right  and  duty  to  levy 
and  collect  taxes  for  a  public  utility  district  within  the  county,  and 
in  the  particular  case  it  was  held  that  the  district  could  not  levy 
taxes  in  a  city  within  which  it  operated,  for  certain  purposes.** 
An  action  for  declaratory  judgment  is  proper  to  determine  the 
propriety  of  taxes  levied  on  capital  stock  of  a  bank.** 

§  552.    Collection  ot  Taxes 

Declaratory  judgment  action  will  lie  to  determine  the  official 
right  or  duty  of  collecting  taxes,  so  in  an  action  brought  to  settle 
a  controversy  between  the  State  Tax  Commission,  whose  duty  it 
was  to  collect  taxes,  and  city  authorities  as  to  whether  or  not  the 
city  was  subject  to  a  certain  tax,  a  declaratory  action  may  be  re- 
sorted to  to  construe  the  statute  and  determine  the  liability  of  the 
city  for  the  questioned  taxes.*' 

So,  too,  the  declaratory  action  is  a  proper  remedy  to  determine 
the  duty  of  the  tax  collector  with  respect  to  the  collection  of  city 
taxes.**  A  declaratory  action  is  a  proper  remedy  to  determine 
whether  or  not  a  county  official  has  power  to  collect  taxes  for  the 

21.  N.M. — Hamilton  v.  Arch  Hurley  24.  Mich. — Manufacturers  Nat.  Bank 
Conservatory  Dist,  42  N.M.  86,  of  Detroit  v.  City  of  Detroit,  285 
75  P.2d  707.  Mich.  273,  280  N.W.  760. 

22.  ,Kan.-Board  of  Education  of  35  Ariz.-City  of  Phoenix  v.  State 
^aTI  ^^-  f  "»>^"k'  121  Kan.  562,  ^^  ^^,  ^^^^^^  53  ^^  33^  35 
247  P.  855.  p  2^  55 

23.  Wash.— Public  Utility  Dist.  No. 

1   V.   Superior   Court  in   and   for      26.  Ala.--City   of   Opp   v.    Brogden, 
Whatcom  County,  199  Wash.  146,  236  Ala.  180,  181  So.  752. 

90  P.2d  737. 
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§  553 


^ull  year,  when  his  term  of  office  will  expire  before  the  end  of  the 
jear,  and  it  was  held  that  the  power  did  not  exist.*^ 

A  taxpayer  may  bring  a  declaratory  action  to  contest  the  right 
to  collect  taxes  from  him  where  he  has  a  legal  basis  for  such  con- 
tention*® 

§  553.    Exemption  from  Taxes 

A  declaratory  action,  it  seems,  will  lie  at  the  instance  of  either  a 
tax  collector  or  taxpayer  to  test  the  right  of  the  taxpayer's  exemp- 
tion from  taxes.*®  The  matter  of  whether  or  not  a  taxpayer  is 
entitled  to  exemption,  by  reason  of  its  charitable  character,  has 
frequently  been  determined  in  declaratory  actions.^®  Whether  or 
not  a  foreign  corporation  is  entitled  to  be  exempt  from  taxes  im- 
posed by  a  state  will  be  determined  by  the  federal  court  in  a  de- 
claratory action.^  ^ 


27.  Ky. — Mc Williams  v.  Madison 
County,  243  Ky.  498,  49  S.W.2d 

319.  30. 

28.  Ky. — Commercial  Credit  Co.  v. 
Martin,  275  Ky.  548,  122  S.W.2d 
135. 

29.  U.S.— Gully  v.  Interstate  Nat- 
ural Gas  Co.,  C.C.A.Miss.,  82  F. 
2d  145. 

Eng. — Greening  v.  Queen  Anne's 
Bounty  (1932)  1  Ch.  348. 
Ala. — Long  v.   Poulos,  234  Ala. 
149,  174  So.  230.  Exemption  from 
sales  tax. 

Title  Guarantee  Loan  &  Trust 
Co.  V.  Hamilton,  238  Ala.  602, 
193  So.  107. 

Kan. — State  v.  Board  of  Com'rs 
of  Shawnee  County,  132  Kan.  233, 
294  P.  915.  certiorari  denied  51 
S.Ct  648,  283  U.S.  855,  75  L.Ed. 
1462.  31. 

Ky.—Hughes  &  Co.  v.  City  of 
Lexington,  211  Ky.  596,  277  S.W. 
981. 

Chesapeake  &  O.  R.  Co.  v.  City 
of  Morehead,  223  Ky.  698,  4  S. 
W.2d  726. 

N.Y.—Dun  &  Bradstreet  v.  City 
of  New  York,  168  Misc.  215,  5 
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N.Y.S.2d  597.  Exemption  claimed 
from  sales  tax. 

Conn. — Charter  Oak  Council, 
Boy  Scouts  of  America  v.  Town 
of  New  Hartford,  121  Conn.  466, 
185  A.  575. 

Ky. — Gray  v.  Methodist  Episco- 
pal Church  South,  Widows  and 
Orphans  Home  in  State  of  Ken- 
tucky, 272  Ky.  646,  114  S.W.2d 
1141.  This  case  involved  a  license 
for  motor  vehicle. 
N.Y. — In  re  Syracuse  Masonic 
Temple,  270  N.Y.  8,  199  N.E.  780. 
affirming  244  App.Div.  882,  281 
N.Y.S.  690. 

German  Masonic  Temple  Ass'n 
of  City  of  New  York  v.  City  of 
New  York,  279  N.  Y  452,  18  N. 
E.2d  657,  reversing  253  App.Div. 
680,  3  N.Y.S.2d  596. 
U.S.— Gully  V.  Interstate  Nat- 
ural Gas  Co.,  C.CA.Miss.,  82  F. 
2d  145,  affirming  Interstate  Nat- 
ural Gas  Company  v.  Gully,  8 
F.Supp.  174,  and  certiorari  de- 
nied Gully  V.  Interstate  Natural 
Gas  Co.,  56  S.Ct.  958,  298  U.S. 
688,  80  L.Ed.  1407. 

See  also,  section  542,  supra. 
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As  to  whether  or  not  a  municipality  is  subject  to  payment  of 
certain  taxes  upon  its  property  to  the  state  is  a  proper  matter  for 
solution  in  a  declaratory  action.  So,  too,  the  liability  of  a  munici- 
pality for  gasoline  tax  is  a  proper  subject  to  be  determined  in  a  de- 
claratory action.^* 

Where  Wellesley  College  disputed  a  meal  tax  liability  to  the 
commissioner  of  corporations  and  taxation  and  the  commissioner 
had  no  interest  in  the  trusts  held  by  the  college,  the  college  could 
not  maintain  a  declaratory  action  for  instructions  as  respects  its 
liability  for  the  tax.*^ 

§  554.     Necessity  of  Justiciable  Controversy  in  Actions  Involving 
Taxation 

The  courts  are  more  liberal  in  taking  jurisdiction  of  declaratory 
actions  where  the  question  involved  is  one  of  taxation  than  in  other 
actions.  It  has  even  been  held  that  the  usual  discretionary  powers 
of  the  courts  with  respect  to  the  granting  or  withholding  of  de- 
claratory relief  are  inapplicable  to  cases  brought  under  the  declara- 
tory judgment  statutes,  by  a  public  official  in  good  faith  where 
it  is  sought  in  the  public  interest,  and  concerns  the  interpretation 
of  a  state  tax  statute.*^* 

§  555.    Right  of  Taxation  Between  States 

Where  intangible  property  is  in  the  hands  of  a  trustee  in  one 
state,  but  the  owner  is  a  resident  of  another,  whether  such  property 
is  taxable  by  the  state  in  which  the  owner  is  a  resident  is  a  proper 
subject  matter  for  the  solution  of  which  resort  may  be  had  to  a 
declaratory  action.** 

32.  Eng.— See  also,  Llangollen  Rural  torney  General,  313  Mass.  722,  49 

Parish    Council    v.    Denbighshire  N.E.2d  220. 

County  Council,  90  L.J.K.B.  488      33a.  Mich.— Mims    v.    Grand    Trunk 

(1921).  Western  R.  Co.,  326  Mich.   371. 

See   also,   Township   of   South  40  N.W.2d  188. 
Grimsby   v.    County   of    Lincoln      34.  U.S. — See,     however,     Com.     of 

and  Township  of  North  Grimsby,  Massachusetts  v.    State   of    Mis- 

48  Ont.L.R.  211  (1920).  souri,  60  S.Ct.  39,  308  U.S.  1,  84 

Ariz.— City  of  Phoenix  v.   State  L.Ed.  3. 

ex  rel.   Conway,  S3  Ariz.  28,  85  Tcnn.— Nashville    Trust    Co.    v. 

P.2d  56.  Stokes,  174  Tenn.  1,  118  S.W.2d 

See  section  556,  infra.  228. 
33.  MaM.— Wellesley  College  v.  At- 
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§  556.    Action  to  Determine  if  State  Owned  Property  is  Subject 
to  Tax  Liens 

A  declaratory  action  will  lie  to  declare  the  validity  or  invalidity 
oi  levies  of  irrigation  assessments  which  are  apparently  liens  upon 
lands  which,  after  the  levies  of  such  assessments  were  made,  had 
passed  to  a  state,  and  also  to  determine  whether  or  not  the  persons 
to  whom  such  assessments  were  payable,  as  bond  or  other  se- 
curity holders,  were  entitled  to  collect  the  same  from  the  state.*' 

§  557.    The  Declaratory  Judgment  Statute  is  Inapplicable  to  Ques- 
tions Involving  Federal  Taxation 

By  the  express  terms  of  the  Federal  Declaratory  Judgment  Stat- 
ute, questions  involving  a  matter  of  taxation  by  the  federal  govern- 
ment are  excluded  from  the  operation  thereof.*^ 

It  has  been  the  long-standing  practice  in  federal  courts  of  equity 
to  refuse  to  interfere  with  the  collection  of  state  or  territorial  taxes 
unless  the  threatened  injury  to  the  taxpayer  is  one  for  which  the 
state  or  territorial  courts  afford  no  adequate  remedy.*^ 

As  a  result  of  an  application  of  the  judicially  declared  and  stat- 
utorily enacted  rules  of  law  enunciated  above,  where  a  taxpayer  has 
an  adequate  remedy  under  local  law  for  wrongful  exaction  of  in- 
come tax  by  local  authorities,  the  federal  court  on  ordinary  princi- 
ples of  equity  jurisdiction  will  deny  an  injunction  against  the  col- 


See  also,  City  Bank  Farmers 
Trust  Co.  V.  New  York  Cent.  R. 
Co.,  253  N.Y.  49,  170  N.E.  489, 
69  A.L.R.  940,  reversing  226  App. 
Div.  864,  234  N.Y.S.  785;  Farm- 
ers Loan  &  Trust  Co.  v.  New 
York  Cent.  R.  R.,  134  Misc.  778, 
236  N.Y.S.  250;  Union  Planters 
Nat.  Bank  &  Trust  Co.  v.  Beeler, 
172  Tenn.  317,  112  S.W.2d  11. 

35.  Aris. — State  v.  Maricopa  County, 
Ariz.,  300  P.  175. 

See  section  553,  supra. 
Mont.— Toole   County   Irr.   Dist. 
V.  State,  104  Mont.  420,  67  P.2d 
989. 

36.  28  U.S.C.A.  fi  2201  et  seq.,  and 
Rules  of  Civ.  Procedure  Rule  57. 


37. 


U.S.— Murphy  v.  Graves,  CCA. 
Ohio,  120  F.2d  243,  certiorari  de- 
nied 62  S.Ct.  116,  314  U.S.  661, 
86  L.Ed.  529. 

Wilson  V.  Wilson,  C.CA.S.C, 
141  F.2d  599. 

U.S.  V.  Stiles,  D.CArk.,  56  F. 
Supp.  881. 

U.S.— Paul  Smith  Const.  Co.  v. 
Buscaglia,  CCA.  Puerto  Rico, 
140  F.2d  900. 

Great  Lakes  Dredge  &  Dock 
Co.  V.  Huffman,  La.,  63  S.Ct. 
1070,  319  U.S.  293,  87  L.Ed.  1407. 

28  U.S.CA.  8  41(1). 

Noland  v.  Westover,  CCA. 
Cal,  172  F.2d  614. 
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lection  thereof,  and  as  a  corollary  of  this  enunciation,  the  court 
will  deny  relief  by  way  of  a  declaratory  judgment.*' 

The  provision  of  the  federal  statute  with  respect  to  declaratory 
judgments  being  unavailable  as  to  questions  of  taxes,  applies  to 
federal  income  tax.*®*  However,  this  exclusion  is  confined  to  fed- 
eral taxes,  and  no  reason  is  apparent  why  a  question  involving 
taxation  of  property  by  a  state  may  not  be  adjudicated  in  a  federal 
court  under  the  authority  of  the  Federal  Declaratory  Judgment 
Statute.*® 

Federal  District  Courts  are  without  authority  to  render  a  de- 
claratory judgment  regarding  the  validity  of  taxes  imposed  under 
the  Federal  Social  Security  Act.*® 

It  seems  that  the  law-malcing  power  of  any  jurisdiction  may  ex- 
cept a  particular  class  of  actions  from  the  operation  of  the  De- 
claratory Judgment  Statute.  That  is  to  say,  in  enacting  a  statute 
for  a  particular  purpose,  the  bringing  of  a  declaratory  action  to 
thwart  the  purpose  of  the  statute  may  be  prohibited.*^ 


38.  U.S.--PauI  Smith  Const.  Co.  v. 
Buscaglia,  CCA. Puerto  Rico,  140 
F.2d  900. 

38a.  U.S.  —  Whetstone  v.  United 
States,  82  F.Supp.  478. 

39.  U.S. — Morrison  Knuden  Co.  v. 
State  Board  of  Equalization  of 
Wyoming,  35  F.Supp.  553. 

See  notes  52  and  60,  §  559,  infra. 

40.  U.S.— Bceland  Wholesale  Co.  v. 
Davis,  CCA.Ala.,  88  F.2d  447, 
affirming  17  F.Supp.  529,  certio- 
rari denied  57  S.Ct.  672,  300  U.S. 
680,  81  L.Ed.  884. 

William  B.  Scaife  &  Sons  Co. 
V,  Driscoll,  94  F.2d  664,  affirming 
18  F.Supp.  748,  certiorari  denied 
59  S.Ct.  63,  305  U.S.  603,  83  L. 
Ed.  383. 

Aponaug  Mfg.  Co.  v.  Fly,  D.C 
Miss.,  17  F.Supp.  944,  affirmed 
87  F,2d  997. 

See  Filipowicz  v.  Rothensies, 
D.CPa.,  31  F.  Supp.  716,  hold- 
ing that,  in  the  Federal  Declara- 
tory Judgments  Act,  providing 
that    in    cases     of    actual    con- 


troversy "except  with  respect  to 
federal  taxes,"  courts  of  the  Unit- 
ed States  shall  have  power  to  de- 
clare rights  of  any  interested 
party.  The  quoted  clause  was  en- 
acted for  the  purpose  of  continu- 
ing the  legislative  policy  of  the 
statute,  providing  that  no  suit  for 
the  purpose  of  restraining  the  as- 
sessment or  collection  of  any 
taxes  shall  be  maintained  in  any 
court;  and  that  the  Federal  De- 
claratory Judgments  Act,  pro- 
viding that  "In  case  of  actual  con- 
troversy, except  with  respect  to 
federal  taxes,  the  courts  of  the 
United  States  shall  have  power  to 
declare  rights  of  any  interested 
party"  should  be  interpreted  to 
deny  a  declaratory  judgment  to 
a  petitioner,  only  where  he  could 
not  obtain  an  injunction  against 
illegal  seizure  by  the  Tax  Col- 
lector. 
41.  U.S.— Henrietta  Mills  v.  Ruther- 
ford County,  50  S.Ct.  270,  281  U. 
S.    121,   74   L.Ed.   737,   affirming 
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Under  the  Federal  Declaratory  Judgments  statute,  authorizing 
the  federal  courts,  in  case  of  actual  controversy,  except  with  respect 
to  federal  taxes,  to  declare  any  rights  of  any  interested  party,  where 
the  tax-payer  assigned  a  claim  against  a  bankrupt  to  a  trustee  for 
the  tax-payer's  unpaid  employees,  the  Tax  Collector  asserted  the 
right  to  the  dividends  declared  on  such  claim  by  virtue  of  an  al- 
leged tax  lien  against  the  tax-payer,  and  an  employee  seeking  a 
declaratory  judgment  under  the  Federal  Declaratory  Judgments 
statute  claimed,  by  virtue  of  the  alleged  prior  assignment  to  the 
trustee,  a  declaratory  judgment  under  these  circumstances,  regard- 
ing the  property  rights  of  the  parties,  would  be  permissible,  not- 
withstanding the  above  referred  to  provision  of  the  Federal  De- 
claratory Judgments  statute.-** 

In  condemnation  proceedings  by  the  United  States  against  cer- 
tain lands  in  which  a  petition  was  filed,  seeking  a  declaratory 
judgment  that  taxes  levied  against  the  property  by  New  York 
City  were  illegal,  and  for  an  injunction  against  the  collection  there- 
of, is  properly  maintainable  in  the  federal  district  court,  notwith- 
standing the  federal  statutory  provision  prohibiting  declaratory 
judgment  with  respect  to  taxation.-** 

The  enactment  of  a  statute  which  excludes  from  the  operation 
of  the  federal  declaratory  judgment  act  all  cases  involving  federal 
taxes  does  not  deprive  the  federal  equity  courts  of  their  discre- 
tionary authority  to  withhold  declaratory  relief  in  other  appropriate 
cases.** 


50  S.Ct.  32,  280  U.S.  541,  74  L. 
Ed.  602,  granting  certiorari  32 
F.2d  570. 

Sec  also,  F.  G.  Vogt  &  Sons  v. 
Rothensies,  D.C.Pa.,  11  F.Supp. 
225. 

See  also,  Lake  Erie  Provision 
Co.  V.  Moore,  D.COhio,  11  F. 
Supp.  522. 

Henrietta  Mills  v.  Hoey,  D.C. 
N.Y.,  12  F.Supp.  61,  reversed  oh 
other  grounds  C.C.A.,  80  F.2d 
1011. 

However,  see  U.  S.  v.  Butler, 
56  S.Ct.  312,  297  U.S.  1,  80  L.Ed. 
477,  102  A.L.R.  914. 

Meridian  Grain  &  Elevator  Co. 
V.  Fly,  D.C.Miss.,  12  F.Supp.  64, 
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Rieder  v.  Rogan,  D.C.Cal.,  12 
F.Supp.  307. 

Danahy  Packing  Co.  v.  Mc- 
Gowan,  D.C.N.Y.,  12  F.Supp.  457. 

Los  Angeles  Soap  Co.  v.  Ro- 
gan, D.C.Cal.,  14  F.Supp.  112. 

42.  U.S. — Filipowicz  v.  Rothensies, 
D.CPa.,  31   F.Supp.  716. 

43.  U.S.— United  States  v.  68,716 
Square  Feet  of  Land  in  City  of 
New  York  Borough  and  County 
of  Bronx,  New  York,  79  F.Supp. 
438.     See  note  48,  infra. 

44.  U.S.— Great  Lakes  Dredge  & 
Dock  Co.  V.  Huffman,  La.,  63  S. 
Ct.  1070,  319  U.S.  293,  87  L.Ed. 
1407. 
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A  federal  court  will  not  render  a  declaratory  judgment  as  to 
whether  a  gift  is  subject  to  gift  taxes.-*' 

Since  the  federal  declaratory  judgment  statute  expressly  ex- 
cludes from  the  field  of  operation  of  declaratory  actions  the  power 
of  federal  courts  to  declare  rights  and  other  legal  relations  of 
interested  parties  with  respect  to  taxes,  a  federal  court  can  not 
grant  a  plaintiff's  prayer  for  a  judicial  determination  of  whether 
or  not  the  plaintiff  has  been  engaged  in  the  business  of  transporta- 
tion of  property  for  hire,  and  therefore  subject  to  a  tax  on  such 
activity.*' 

The  statute  excepting  federal  taxes  from  the  provisions  of  the 
declaratory  act  applies  to  a  suit  by  a  taxpayer,  but  not  to  a  suit  by 
a  third  party  seeking  to  protect  a  lien  claimed  to  be  superior  to 
that  of  the  collector  of  internal  revenue. 

So  where  a  trustee  was  in  possession  of  a  partnership  business 
and  allegedly  had  acquired  a  valid  lien  on  the  accounts  receivable 
before  the  collector  of  internal  revenue  acquired  any  rights  for 
social  security  taxes  allegedly  owed  by  the  partnership,  and  the 
collector  was  attempting  to  satisfy  the  tax  claim  by  distraint  pro- 
ceedings against  customers  of  the  partnership,  the  trustee  was  not 
precluded  from  maintaining  a  declaratory  action  relating  to  the 
rights  of  the  parties  by  the  statute  excepting  from  the  declaratory 
act  controversies  concerning  federal  taxes,  but  the  court  would  not 
have  jurisdiction  to  enter  a  declaration  concerning  the  validity  of 
the  same.*^ 

Where  there  is  a  dispute  as  to  the  amount  the  United  States 
government  should  pay  for  land  used  by  it,  this  may  be  settled 
by  a  declaratory  action,  and  for  that  purpose  may  draw  into  ques- 
tion the  amount  of  the  state  and  municipal  taxes  against  such 
lands.*' 

Where  a  third  party  is  entitled  to  an  injunction  against  the  col- 

45.  U.S.— C   I.   R.  V.   Proctor,   CC.      47.  U.S.— Tomlinson  v.  Smith,   CC. 
A.  4,   142   F.2d  824,   154  A.L.R.  A.Ind..  128  F.2d  808. 

1215,    certiorari    denied    65    S.Ct.  48.  N.Y.— United     States    v.     68,716 

90,  323  U.S.  756,  89  L.Ed. .  Square  Feet  of  Land  in  City  of 

46.  U.S.— John  J.  Casale  Inc.  v.  Fed-  New  York  Borough  and  County 
rick,  72  F.Supp.  848.  of  Bronx,  New  York,  79  F.Supp. 

438,  see  note  43,  supra. 
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lector  of  internal  revenue,  declaratory  relief  may  also  be  granted, 
since  the  statutes  barring  such  relief  in  tax  cases  apply  only  to  a 
suit  by  the  taxpayer  against  the  collector  in  which  the  validity  and 
propriety  of  the  tax  itself  is  in  controversy .•*• 

Where  a  federal  district  court  by  way  of  declaratory  judgment 
action  adjudicated  certain  taxes  as  illegal  levied  against  lands 
sought  to  be  condemned  by  the  government,  it  is  proper  to  issue 
an  injunction  against  the  collection  of  such  taxes."® 

§  558.    Declaratory  Action  Inapplicable  to  Sales  Tax  in  California 

The  revenue  and  taxation  code  of  California  provides  that  no 
injunction,  writ  of  mandate,  or  other  legal  or  equitable  process 
shall  issue  to  prevent  or  enjoin  the  collection  of  any  sales  or  use 
tax.  This  statutory  enactment  is  broad  enough  to  prohibit  the 
right  to  resort  to  declaratory  judgment  action  to  determine  a  ques- 
tion arising  from  the  assessment  and  collection  of  sales  or  use 
tax.»' 

§  559.    Validity  of  Taxes 

A  declaratory  judgment  is  properly  maintainable  to  determine 
whether  or  not  taxes  are  valid  and  legal.  So  where  taxpayers  have 
a  substantial  present  interest  in  the  legality  of  a  tax  levy  or  assess- 
ment of  taxes  by  the  taxing  authorities,  they  may  resort  to  a  de- 
claratory judgment  action  to  determine  the  controversy."* 


49.  U.S.— New  York  Gas.  Co.  v. 
Zwerncr,  D.C.IIl.,  58  F.Supp.  473. 

50.  N.Y.— United  States  v.  68,716 
Square  Feet  of  Land  in  City  of 
New  York  Borough  &  County  of 
Bronx,  New  York,  supra. 

51.  CaL— Casey  v.  Bonelli.  93  Cal. 
App.2d  253.  208  P.2d  723. 

Modem  Barber's  Colleges  v. 
California  Employment  Stab. 
Commission,  31  Cal.2d  720,  192 
P.2d  916. 

In  re  Estate  of  Schneider,  62 
CaLApp.  2d.  463,  145  P.2d  90. 

Lewis  Eckert  Brewing  Co.  v. 
Unemplo3rment  Reserves  Com- 
mission, 47  Cal.App.  844,  119  P. 
2d  227.    See  section  566,  infra. 


52.  U.S.— Sancho  v.  Humacao  Ship- 
ping Corporation,  CCA. Puerto 
Rico,  108  F.2d  157. 

John  A.  Gebelein,  Inc.  v.  Mil- 
bourne,  D.CMd.,  12  F.Supp.  105. 
Eng.— Little  v.  Attorney  General 
for  British  Columbia,  31  B.C.  84, 
60  D.L.R.  335  (1921)  3  W.W.R. 
625. 

Corporation  of  Bristol  v.  Sin- 
nott  (1917)  2  Ch.  340. 

West  Ham  Corporation  v. 
Sharp  (1907)  1  K.B.  445. 
Ind.— Zoercher  v.  Agler,  Ind.,  172 
N.E.  186,  70  A.L.R.  1232,  rehear- 
ing denied  202  Ind.  214,  172  N.E. 
907,  70  A.L.R.  1232. 
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A  declaratory  action  will  lie  to  determine  the  validity  and  legality 
of  taxes,  even  though  a  statutory  method  is  provided  for  testing 
the  same  where  such  statutory  provisions  are  inadequate  to  fully 
protect  the  taxpayer,  as  for  example,  to  pay  taxes  before  they 
become  delinquent  would  constitute  a  voluntary  payment  and  a 
waiver  of  rights  to  complain,  whereas  to  pay  the  same  after  they 
became  delinquent,  if  thereafter  tax  is  sustained,  then  the  taxpayer 
must  not  only  pay  the  taxes,  but  a  penalty  for  failure  to  pay  within 
the  time  required.'* 

In  a  suit  under  a  Declaratory  Judgment  Act  to  determine  the 
validity  of  a  tax  on  shares  of  stock  of  state  banks,  the  issue  therein 
is  limited  to  the  validity  of  the  tax  assessment  to  be  made  for  years 
subsequent  to  the  years  for  which  the  tax  was  paid  pursuant  to  a 
compromise  entered  into  between  the  taxing  authorities  and  the 
taxpayer,  under  a  statutory  provision.'* 

A  declaratory  judgment  will  be  granted  to  determine  the  legality 
of  taxes  where  they  have  already  been  levied,  though  the  decision 
therein  would  affect  future  levies  that  might  never  be  made,  and 
this  contingency  is  not  sufficient  to  defeat  the  relief  afforded  by  a 
declaration  with  respect  thereto.'' 

Where  a  city  creates  an  improvement  district  and  levies  assess- 
ments for  the  purpose  of  collecting  the  improvement  taxes,  and. 
upon  the  faith  of  such  levies,  lets  a  contract  for  the  making  of 
improvements,  but  the  contractor  entertains  apprehensions  against 
proceeding  with  the  construction  of  the  improvements,  because 
some  of  the  property  owners  are  threatening  to  and  are  actually 
contesting  the  tax,  the  city  may  maintain  a  declaratory  judgment 
action  to  determine  the  validity  of  such  improvements  and  assess- 
ments." 


53.  Minn.— Land  O'Lakes  Dairy  Co.  Si.  Minn.— Cherokee  State   Bank  of 

V.   Village  of  Sebeka.  225   Minn.  St.   Paul  v.   Wallace,  202   Minn. 

540,  31  N.W.2d  660,  334  U.S.  844,  582,  279  N.W.  410. 

92  L.Ed.  1768,  68  S.Ct.  1513.  55.  Eng.— Spooner  Oils  Ltd.  v.  Tur- 

Nims  V.  Grand  Trunk  Western  ner     Valley     Gas     Conservation 

R.  Co.,  326  Mich.  371,  40  N.W.2d  Board  (1932)  4  D.L.R.  (Alta)  729, 

188.     Wherein  it  is  held  that  the  varied  (1932)  4  D.L.R.  750. 

legality  of  a  tax  may  ordinarily  56.  Ky. — Chesapeake  &  O.  R.  Co.  v. 

be    determined    in    a    declaratory  City  of  Morehead,  223   Ky.   698, 

judgment  action.  4  S.W.2d  726. 
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Likewise,  a  declaratory  action  may  be  brought  by  the  taxpayer 
against  the  city  to  determine  the  validity  of  a  tax  levied  by  or  on 
behalf  of  the  municipality.*^  If  a  tax  is  genuine  and  not  in  con- 
travention of  any  imposed  constitutional  limitation,  the  courts  may 
not  invalidate  the  same  because  it  is  or  may  become  too  high.'® 

Those  considerations  which  have  led  federal  courts  of  equity 
to  refuse  to  enjoin  the  collection  of  state  taxes  save  inexceptional 
cases,  require  a  like  restraint  in  the  use  of  the  declaratory  judg- 
ment procedure.'* 

Where  the  availability  of  a  state  remedy  on  the  local  law  ques- 
tion may  be  assumed  to  exist,  yet  so  much  uncertainty  surrounds 
such  remedy,  in  order  to  protect  the  taxpayers  federal  right,  that 
a  refusal  to  dismiss  a  declaratory  action  would  be  a  proper  exercise 
of  discretion  where  such  situation  is  presented.  In  other  words, 
in  order  for  a  declaration  of  rights  with  respect  to  taxes  be  denied 
on  the  ground  of  the  existence  of  a  special  statutory  remedy,  such 
special  statutory  remedy  must  be  clear,  free  from  doubt,  and  must 
be  one  that  the  taxpayer  can  appeal  to,  and  invoke  freely  and  more- 
over unhampered  it  must  be  effective,  otherwise  a  declaratory  ac- 
tion will  be  entertained.'® 

§  560.    Liability  for  Taxes  Generally 

A  declaratory  judgment  will  be  granted  though  not  indispensable 
for  the  preservation  of  the  rights  of  the  parties,  where  it  is  con- 
venient to  determine  whether  or  not  certain  property  was  subject 
to  taxes.'' 


57.  Cal.— Charles  v.  Crescent  City, 
CaL,  93  P.2<1  129. 

58.  U.S.— F.  G.  Vogt  &  Sons  v. 
Rothensies,  D.C.Pa.,  11  F.Supp. 
225. 

Fla.— See  Palbicke  v.  Lee,  126 
Fla.  765,  172  So.  481,  followed 
Squires  v.  Lee,  126  Fla.  771,  172 
So.  484,  and  Lee  v.  Lee,  126  Fla. 
772,  172  So.  484,  where  it  was 
held  that  purchaser  of  tax  certi- 
ficate was  not  entitled  to  maintain 
declaratory  action  for  refund  of 
money  paid  after  the  statute  un- 
der which  he  was  proceeding  had 
been  declared  unconstitutional. 


59.  U.S.— Great  Lakes  Dredge  & 
Dock  Co.  V.  Huffman,  La.,  63  S. 
Ct.  1070,  319  U.S.  293,  87  L.Ed. 
1407. 

60.  U.S.— Hillsboro  Township  of 
Somerset  County,  New  Jersey  v. 
Cromwell,  66  S.Ct.  445,  326  U.S. 
620,  90  L.Ed.  358,  see  also.  149  F. 

2d  617,  56  F.Supp.  41,  49  F.Supp. 
908.53  F.Supp.  209. 

61.  U.S.— Red  Star  Yeast  &  Prod- 
ucts Co.  V.  La  Budde,  C.C.A. 
Wis.,  83  F.2d  394. 

Eng. — Hendrick  v.  Revenue  Com- 
missioners (1931)  Ir.R.  98. 
Universal   Film  Manufacturing 


1245 


Digitized  by 


Google 


§  560 


ACTIONS  FOR  DECLARATORY  JUDGMENTS 


Ch.  10 


As  to  whether  or  not  a  village  may  tax  a  school  district's  prop- 
erty for  the  erection  of  water  works  is  a  proper  subject  for  a 
declaratory  action.  However,  in  such  a  case  the  method  of  appor- 
tionment of  taxation  by  the  village  will  not  be  decided  in  a  declara- 
tory action  where  the  main  issue  is  to  determine  whether  or  not 
the  school  district's  property  is  subject  to  taxation  at  the  instance 
of  the  village.®* 

The  class  of  taxes  is  immaterial — whether  it  is  a  privilege  tax, 
a  tax  upon  corporate  capital  stock,  or  a  license  or  other  tax.** 

A  declaratory  action  is  maintainable  to  determine  whether  regu- 
lations, requiring  a  taxpayer  to  pay  for  protection  against  the  op- 
erations of  pirates,  is  reasonable.®*     A  declaratory  judgment  ac- 


company (Australasia)  Limited  v. 
State  of  New  South  Wales,  40  C 
L.R.  333  (1927). 

Spooner  Oils  Ltd.  v.  Turner 
Valley  Gas  Conservation  Board 
(1932)  4  D.L.R.  (Alta.)  729,  va- 
ried (1932)  4  D.L.R.  750. 

Barwick  v.  South  Eastern  and 
Chatham  Railway  Companies 
(1921)  1  K.B.  187,  affirming 
(1920)  2  K.B.  387. 

West     Ham     Corporation     v. 
Sharp  (1907)  1  K.B.  445. 
Ala. — State   Tax   Commission   v. 
Commercial  Realty  Co.,  236  Ala. 
358,  182  So.  31. 

Colo.—Bedford   v.   Johnson,    102 
Colo.  203.  78  P.2d  373. 
Ky.— Louisville  H.  &  St.  L.  Ry. 
V.  Powell,  213  Ky.  563.  281  S.W. 
532. 

Minn. — Land  O'Lakes  Dairy  Co. 
V.  Village  of  Sebeka,  225  Minn. 
540,  31  N.W.2d  660. 
Neb.— Moeller.  McPherrin  & 
Judd  V.  Smith,  127  Neb.  424.  255 
N.W.  551. 

N.H.— Lisbon  Village  Dist.  v. 
Town  of  Lisbon.  85  N.H.  173,  155 
A.  252. 

N.Y. — Empire  City  Subway  Co.  v. 
City  of  New  York,  168  Misc.  775, 
6  N.Y.S.2d  55. 
Ore.— Winston  Bros.  Co.  v.  State 


Tax  Commission.  156  Ore.  505,  62 
P.2d  7,  certiorari  denied  State 
Tax  Commission  of  Oregon  v. 
Winston  Bros.  Co.,  57  S.Ct.  793, 
301  U.S.  689,  81  L.Ed.  1346. 
Tenn. — Frank  v.  Lindsey,  156 
Tenn.  456.  2  S.W.2d  412. 
Wis.— Nash  Sales,  Inc.  v.  City  of 
Milwaukee.  198  Wis.  281,  224 
N.W.  126. 

62.  N.Y.— Board  of  Education  of 
Central  School  District  No.  2  of 
Town  of  Alexander  v.  Village  of 
Alexander.  92  N.Y.S.2d  471. 

63.  Ala. — Wood  Preserving  Corpora- 
tion V.  State  Tax  Commission. 
235  Ala.  438,  179  So.  254. 

Henry  v.  Drennen  Motor  Car 
Co.,  235  Ala.  559.  180  So.  563. 
Pa. — Cupp  Grocery  Co.  v.  Johns- 
town, 288  Pa.  43.  135  A.  610.  af- 
firming 88  Pa.Super.  602. 
Tenn. — Midwest  Dairy  Products 
Corporation  v.  Crenshaw.  170 
Tenn.  361.  95  S.W.2d  313. 

United   Biscuit   Co.   v.   Stokes, 
174  Tenn.  Ill,  124  S.W.2d  230. 
Utah— North  Tintic  Mining  Co. 
V.  Crockett.  75  Utah  259.  284  P. 
328. 

64.  Bng. — China  Navigation  Com- 
pany. Limited  v.  Attorney-Gen- 
eral (1932)  2  K.B.  197. 
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tion  is  sustainable,  where  it  seeks  a  determination  of  the  effect  of 
an  act  extending  the  city  limits,  and  also  to  declare  when  the  taxes 
upon  property  embraced  within  the  extended  city  lines  becomes 
due  and  payable.®' 

A  declaratory  action  has  been  entertained  to  determine  whether 
or  not  a  deed  or  mortgage  is  subject  to  a  recording  tax.««  The 
right  of  a  tax  collector  to  take  steps  against  a  defaulting  taxpayer, 
by  arrest  or  otherwise,  is  determinable  in  a  declaratory  action,  and 
in  the  same  action  the  legality  of  the  taxes  may  be  determined.'^ 

Where  the  taxing  officials,  under  a  statute,  had  adopted  the  prac- 
tice of  issuing  a  license  for  trucks  based  on  the  manufacturer's 
ratings  as  to  carrying  capacity,  the  State  Tax  Commission  is  with- 
out right  to  thereafter  require  a  license  tax  on  actual  carrying 
capacity  in  the  absence  of  legislative  change  in  the  law,  and  this 
matter  will  be  adjudicated  in  a  declaratory  action." 

A  taxpayer  is  not  entitled  to  maintain  an  action  for  a  declara- 
tion that  a  former  deputy  collector  held  oleomargarine  tax  as  a 
constructive  trustee  for  the  taxpayer,  notwithstanding  that  the 
amount  sought  to  be  recovered  was  not  a  tax  and  was  not  covered 
by  any  revenue  act,  and  its  collection  was  wholly  unwarranted 
where  the  taxpayer  had  not  filed  with  the  commissioner  any  claim 
for  refund  of  the  sum  sued  for.'* 

A  declaratory  action  will  lie  to  determine  whether  a  federal 
corporation  is  liable  for  state  taxes  imposed.^®  Whether  the  plain- 
tiff is  liable  for  an  imposed  tax  as  a  person  or  corporation  is  a 
proper  subject  to  be  determined  in  a  declaratory  action.^'  Whether 
or  not  the  lessee  is  compelled  to  pay  taxes  under  and  by  virtue  of 
a  lease   provision   may  be   tested   in   a  declaratory  action.'^*    A 

65.  Tcnn.— Johnson  City  v.  Clinch-  Shaefer.  C.CA.Tenn.,  139  F.2d 
field  R.  Co.,  163  Tenn.  332,  43  S.  221,  certiorari  denied  64  S.Ct, 
W.2d  386.  789,  321  U.S.  791,  88  L.Ed.  1081. 

66.  Ky.— Nuetzel  v.  Southern  Bell  70.  Ky.— Land  v.  Kentucky  Joint 
Tel.  &  Tel.  Co.,  220  Ky.  632,  295  Stock  Land  Bank  of  Lexington, 
S.W.  976i  279  Ky.  645,  131  S.W.2d  838. 

67.  Pa.-Huber  v.  Weakland,  18  Mun.  ^^'  Eng.-Incorpo rated  Council  of 
13  (Pa.),  7  D.  &  C.  496.  ^^^    Reporting   for    Queensland 

-a  _,'*'**.    .  V.  Federal  Commissioner  of  Tax- 

•  f':-"^*"'   ^^    Commission   V.  ^^j^^^  34  ^.l.R.  580  (1924). 

ffn*^''  ^«';'",o'c«rfi°nnP         '      '2.  Eng.-McPhedran   &   Clcland  v. 

230  Ky.  991.  18  S.W.2d  991.  Toronto  (1932)  1  D.L.R.  (Ont.) 

69.  U.S.— Dixie    Margarine    Co.    v.  439,  affirmed  (1932)  2  D.L.R.  202. 
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declaratory  action  is  a  proper  remedy  to  determine  the  construc- 
tion of  a  statute  in  regard  to  the  liability  of  foreign  insurance 
companies  for  taxes  imposed  upon  them7* 

A  declaratory  action  will  lie  to  determine  whether  an  employer 
has  a  right  to  charge  to  his  employee  taxes  to  be  paid  on  the  em- 
ployee's salary  before  the  actual  payment  of  such  taxes.''*  An  ac- 
tion for  a  declaratory  judgment  will  lie  to  determine  the  rights  of 
a  resident  stockholder  in  a  domestic  corporation  in  regard  to 
whether  or  not  the  stock  is  taxable  as  credits  under  a  statute,  not- 
withstanding a  portion  of  the  corporate  property  is  located  in  an- 
other state,  and  it  was  held  such  stock  was  not  so  taxable.'^' 

The  matter  of  whether  or  not  mining  rights,  separate  from  sur- 
face ownership,  are  taxable  will  be  determined  in  a  declaratory  ac- 
tion, as  well  as  the  liability  of  the  owner  of  a  lien  on  land,  while 
the  fee-simple  interest  is  in  another,  for  taxes  on  such  land.''* 
Before,  however,  a  taxpayer  may  seek  a  declaration  of  nonliability, 
there  must  exist  a  present  interest  in  the  controversy,  otherwise  the 
action  will  not  be  entertained." 

A  declaratory  action  lies  to  determine  whether  or  not  a  non- 
resident is  liable  for  taxes  on  stored  personal  property  within  the 
state.'® 

Where  a  taxpayer's  tender  of  payment  of  part  of  his  taxes  due, 
was  accepted  without  prejudice,  and  he  subsequently  paid  the  bal- 
ance of  the  taxes,  but  did  not  pay  any  penalty  on  the  amount 
tendered,  an  action  for  a  declaration  of  rights  to  determine  whether 
such  taxpayer  was  required  to  pay  such  penalty  was  proper,  since 

73.  Idaho— United    Pacific    Ins.    Co.  for    Alberta,    20    AIta.L.R.    424 
V.  Bakes,  57  Idaho  537,  67  P.2d  (1924). 

^024.  77.  Ala.— Leath  v.  Wilson,  238  Ala. 

N.H.— New  York  Life  Ins.  Co.  v.  577,  192  So.  417.     As  to  whether 

Sullivan,  89  N.H.  21,  192  A.  297.  or  not  licensed  taxes  have  been 

74.  Eng.— Thompson  Brothers  &  Co.  paid  will  be  declared. 

V.  Amis  (1917)  2  Ch.  211.  Mo.— Vincent    Realty    Co.    v. 

75.  Minn—Holmes    v.    Borgen,    200      _   P/^^"'  ^^-  ^^^  ^'^-^^  ^^^2. 
Minn.  97,  273  N.W.  623.  ^^'  U.S.— Sancho  v.  Humacao  Ship- 
ping   Corporation,    CCA. Puerto 

76.  Eng.— Macrae    Mining    Co.    Ltd.  Rico,  108  F.2d  157. 

V.  Township  of  Bucke,  58  OntL.  Idaho— See  also,  Century  Distill- 

R.  453  (1926).  ing  Co.  v.   Defenbach,  61    Idaho 

Vaughn     v.     Attorney-General  192,  99  P.2d  56. 
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the  statute  providing  method  to  litigant  to  determine  the  correct- 
ness of  valuation  placed  on  his  property  and  for  the  collection  of 
taxes  legally  assessed,  refer  only  to  the  recovery  of  taxes  il- 
legitimately assessed  and  do  not  cover  penalties  alleged  to  be  due 
on  taxes  tendered  and  accepted  without  prejudice.^* 

§  561.    Questions  in  Connection  with  Inheritance  Tax 

A  declaratory  action  will  lie  to  determine  the  amount  of  in- 
heritance tax  due,  and  that  the  same  should  be  charged  to  the 
estate  and  if  necessary  to  do  so  a  construction  of  the  will  may  be 
had.^o  Where  the  pleadings  filed  by  the  defendants  in  an  action 
for  declaratory  relief  went  beyond  the  scope  covered  by  the  com- 
plaint, in  seeking  a  construction  of  a  contract  involved,  changing 
the  amount  receivable  by  legatees  under  the  will  involved  and  ask- 
ing for  a  return  of  stock  certificates  placed  in  escrow  for  the  pur- 
pose of  payment  of  inheritance  tax,  the  court  could  declare  the 
rights  of  the  parties  under  the  contract  by  fixing  the  amount  of 
tax  payable  by  each  of  the  beneficiaries  and  directing  a  return  of 
stock  not  required  to  liquidate  the  inheritance  tax.®^ 

The  question  involved  with  respect  to  inheritance  tax  as  where 
a  corporation  as  beneficiary  obtained  and  paid  premiums  on  an 
insurance  policy  on  the  life  of  its  president  and  treasurer  who  had 
no  control  over  the  policy  proceeds  is  properly  determinable  in  a 
declaratory  action,  and  it  was  held  that  where  the  money  under  the 
insurance  policy  was  paid  directly  to  the  corporation  it  was  not 
subject  to  inheritance  taxes.®* 

Where  an  action  for  mandamus  and  declaratory  judgment  was 
brought  by  the  executors  and  trustees  of  an  estate  under  a  will 
against  the  Inheritance  Tax  Commission,  the  court  will  determine 
whether  or  not  a  fund  bequeathed  to  the  trustees  with  directions  to 

79.  Aril.— Peterson    v.    Central    Ari-  App.2d  170,  54  P.2d  26. 

zona  Light  &  Power  Co.,  56  Ariz.  N.C.— Wachovia   Bank   &   Trust 

231,  107  P.2d  205.  Co.  v.  Lambeth,  213  N.C.  576,  197 

BO.  Eng.— Attorney  General  v.  Public  S.E.  179,  117  A.L.R.  117. 

Trustee    (1920)    3    K.B.    (Eng.)  Pa.— In    re    Thompson's    Estate, 

675,  124  L.T.R.  249,  90  L.J.K.B.  31  Erie  48,  62  York  52. 

251.  81.  CaL— Kelso  v.  Sargeant,  11  Cal. 

Daly  V.  The  State  of  Victoria,  App.2d  170.  54  P.2d  26. 

28  C.L.R.  395  (1920).  82.  Ky.— Martin   v.   Storrs,   277   Ky. 

CaL-Kelso  v.  Sargeant,  11   Cal.  199,  126  S.W.2d  445. 
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use  the  interest  for  ten  years,  and  thereafter  principal  and  interest 
for  a  designated  charitable  purpose  was  subject  to  an  inheritance 
tax,  and  it  was  declared  that  the  fund  was  not  liable  therefor.** 

§  562.    Questions  in  Connection  with  Income  Taxes  and  Validity 
of  the  Statutes  Imposing  the  Same 

A  proceeding  under  declaratory  action  is  a  proper  method  to 
test  the  constitutionality  of  a  statute  imposing  income,  franchise, 
or  privilege  taxes  measured  by  income,  which  taxes  are  imposed  for 
the  benefit  of  schools,  or  other  purposes.^*  So,  too,  the  construc- 
tion to  be  placed  upon  a  constitutional  amendment  with  respect  to 
the  assessment  and  collection  of  income  taxes  may  be  properly 
solved  in  a  declaratory  action.®' 

Whether  or  not  income  taxes  are  payable  upon  bonds  in  the 
state  wherein  the  trustee  resides,  where  they  are  owned  by  an 
estate  and  the  trustee  was  within  the  state  and  the  benficiary  a 
resident  without,  is  properly  determinable  in  a  declaratory  action. 
Likewise  a  declaratory  action  is  proper  to  determine  whether  prop- 
erty of  a  residuary  legatee  is  subject  to  state  income  taxes.®*  So, 
too,  as  to  whether  or  not  the  bonds  are  subject  to  income  tax  will 
be  determined  in  a  declaratory  action.®^  Whether  or  not  an  income 
tax  shall  be  computable  on  the  gross  or  net  income  will  be  declared 
in  an  action  such  as  we  have  under  consideration.®® 

The  duty  of  a  lessee  of  property  to  pay  federal  corporate  income 
tax  assessed  against  the  property  of  the  lessor  is  a  proper  subject 
matter  to  be  solved  in  a  declaratory  action.®*  As  to  the  proper 
rate  of  taxation  on  gross  income  for  ginning  cotton,  will  be  deter- 


83.  Kan. — Burrow    v.    Pleasant,    136  See    also,    however.    Com.    of 
Kan.  670,  17  P.2d  833.  Massachusetts   v.   State   of    Mis- 

84.  Minn.— Reed    v.     Bjornson,     191  souri,  60  S.Ct  39,  308  U.S.  1,  84 
Minn.  254,  253  N.W.  102,  followed  L.Ed.  3. 

Thompson-Parker  Holding  Co.  v.  87.  Eng. — Commonwealth     and     the 

Bjornson,  191  Minn.  271,  253  N.  Attorney-General    for    the    Com- 

W.  110.  mon  wealth     v.     The     State      of 

85.  Ala. — Pittman    v.    Johnson,    237  Queensland  and  the  Commission- 
Ala.  64,  185  So.  753.  er  of  Income  Tax,  29  C.L.R.  1, 

86.  Tenn.— Union  Planters  Nat.  Bank  (1920). 

&  Trust  Co.  V.  Beelcr,  172  Tenn.  88.  Ala.— State   Tax    Commission   v. 

317,  112  S.W.2d  11.  Gay-Teague  Realty  Co.,  237  Ala. 

See  section  555,  supra.  133,  185  So.  739. 
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mined  in  a  declaratory  action;  that  is  to  say,  whether  persons 
engaged  in  this  endeavor  should  be  taxed  at  one  rate  or  the  other, 
there  existing  some  ambiguity  as  to  rate  applicable.®^ 

A  declaratory  action  will  not  lie  to  determine  whether  capital 
gains,  realized  upon  sale  of  a  part  of  the  corpus  of  a  trust  estate 
charged  with  set  payments  in  favor  of  certain  annuitants,  with 
remainder  of  the  income  and  principal  to  a  charitable  institution, 
are  liable  to  payment  of  individual  annuities  in  the  event  the  in- 
come should  be  insufficient  therefor,  where  the  admitted  purpose 
of  declaratory  action  is  to  determine  whether  or  not  a  decision  by 
the  commissioner  of  internal  revenue  was  correct  in  disallowing 
certain  deductions,  when  the  proper  procedure  would  be  to  prose- 
cute an  appeal  under  the  revenue  act.®^ 

§  563.    Validity  and  Construction  of  a  Chain  Store  Tax 

A  declaratory  action  will  lie  to  determine  the  validity  of  a  chain 
store  tax.®*  In  a  declaratory  action  it  was  held  that  agency  stores, 
which  handled  merchandise  of  a  chain  store  corporation,  which 
had  distinguishing  colors  of  the  regular  chain  stores  of  such  cor- 
poration, which  agency  stores  were  furnished  with  the  same  ad- 
vertising matter  and  circulars  and  maintained  the  same  merchan- 
dise displays  as  the  other  chain  stores  of  the  corporation,  which 
were  controlled  and  directed  by  the  chain  store  corporation,  come 
within  and  are  subject  to  the  Chain  Store  Tax  Act  so  as  to  render 

Ind. — Department  of  Treasury  of  duction   of   an   equal   amount  as 

Indiana  v.  Jackson,  105  Ind.App.  interest   where   no  governmental 

702,  11  N.E.2d  514.  official  was  a  party  to  the  action. 

89.  N.H. — Boston  &  M.  R.  R.  v.  Ariz. — Moore  v.  Farmers  Mut. 
Peterborough  R.R.,  86  N.H.  217,  Manufacturing  &  Ginning  Co., 
166  A.  275.  51  Ariz.  378,  11  P.2d  209. 

Boston  &  M.  R.  R.  v.  Wilton  Idaho— See  also,  Century  Distill- 

R.  Co.,  87  N.H.  416,  181  A.  545.  ing  Co.  v.  Defenbach,  61   Idaho 

90.  U.S.— See  also,  Angcll  v.  Schram,  192,  99  P.2d  56,  as  to  the  liability 
C.C.A.Mich.,  109  F.2d  380,  hold-  of  a  foreign  distilling  corporation 
ing  in  a  declaratory  action  that  for  taxes  on  net  income  on  busi- 
dividends  on  stocks  pledged  to  ness  transacted  within  the  state 
secure  an  indebtedness  to  a  bank  from  liquor  sold  from  storage 
would  be  credited  on  interest  due  warehouses  within  the  state,  and 
on  the  indebtedness  rather  than  it  was  held  that  the  distillery  was 
on  principal  would  not  be  binding  subject  to  such  taxes. 

on  Treasury  Department  permit-      91.  Pa. — In  re  Jamison's   Estate,  36 

ting  dividends  to  be  included  in  D.  &  C.  Zl, 

income  but  refusing  to  allow  de-      92.  U.S. — Great    Atlantic    &    Pacific 
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a  corporation  liable  for  payment  of  multiple  store  license  fees,  and 
this  was  held  notwithstanding  that  the  agency  stores  were  locally 
owned.®*  The  same  result  could  have  been  reached  by  means  of 
a  disregard  of  the  local  corporate  entity.  It  is  well  settled  that 
the  corporate  forms  cannot  be  used  for  the  purpose  of  tax 
evasion.®*  It  is  equally  well  settled  that  where  one  corporation 
dominates  another,  the  corporate  forms  will  be  ignored.®' 

§  564.    Gift  Taxes 

Under  the  Colorado  statute  relating  to  gift  taxes,  it  is  not  a 
part  of  the  commissioner's  official  duty  to  negotiate  over  a  long 
period  of  time  with  the  donor,  in  an  effort  to  compromise  on  the 
amount  of  the  tax,  or  to  reach  an  agreement  as  to  what  tax  he 
would  voluntarily  pay,  or  as  to  what  amount  the  commissioner 
was  willing  to  accept.  The  act  under  which  the  right  to  collect 
the  tax  was  asserted,  makes  it  the  duty  of  the  commissioner  to 
determine  the  amount  of  the  tax,  and  serve  notice  of  his  determi- 
nation upon  the  donor  without  delay,  and  the  statute  makes 
ample  provisions  for  speedy  and  adequate  determination  of  all 
tax  controversies,  and  an  action  for  declaratory  judgment  was  not 
intended  as  a  substitute  for  the  statutory  procedure  and  would 
not  lie  in  such  cases.®* 

§  565.     Validity  and  Construction  of  Gasoline  Taxing  Statutes 

Where  the  duty  is  imposed  upon  sellers  of  gasoline  to  collect  a 
city  sales  tax,  and  civil  and  criminal  penalties  were  imposed  if 
they  failed  in  the  performance  of  this  duty,  a  declaratory  action 
is  an  appropriate  remedy  to  determine  questions  as  to  the  validity 

Tea  Co.  v.  Grosjean,  La.,  57  S.Ct.  swer  was  demurrable  which  at- 

ni,  301  U.S.  412,  81  L.Ed.  1193.  tempted  to  show  the  tax  was  rea- 

112  A.L.R.  293,  affirming   16   F.  sonable  as  to  classification. 

Supp.  499,  and  rehearing  denied  93.  Colo. — Bedford  v.   Gamble-Skog- 
58  S.Ct.  3,  302  U.S.  772,  82  L.Ed.  mo.  104  Colo.  424,  91  P.2d  475. 

599.  94.  Anderson,     Limitations     of     the 
Ky.— Great  Atlantic  &  Pacific  Tea  Corporate  Entity,  SS  412,  44. 

Co.   V.    Kentucky  Tax   Commis-  95.  Anderson,     Limitations     of     the 
sion.  278  Ky.  367,  128  S.W.2d  581.  Corporate  Entity,  SS  311.  312. 

Kentucky  Tax  Commission  v.  96.  Colo. — Palmer    v.     Perkins,     119 
Great  Atlantic  &  Pacific  Tea  Co.,  Colo.  533,  205  P.2d  785. 

280  Ky.  606,  133  S.W.2d  947.    In  People  ex  re!  Hinckley  v.  May- 

this  case  it  was  held  that  an  an-  tag, Colo. ,  218  P.2d  512. 
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of  regulations  made  in  pursuance  to  the  ordinance  imposing  the 
tax.*^  As  to  whether  or  not  a  statute  is  invalid  where  it  imposes 
a  tax  upon  gasoline  used  by  school  busses  is  properly  determin- 
able in  a  declaratory  action  as  is  also  the  question  of  whether  or 
not  in  case  the  tax  is  declared  to  have  been  properly  imposed,  the 
Board  of  Education  can  pay  the  same  from  certain  moneys  with- 
in its  hands.*^  The  right  to  collect  a  gasoline  tax  under  a  stat- 
ute from  distributors  of  gasoline  will  also  be  determined  in  a  de- 
claratory action.**  As  to  whether  or  not  a  pipe  line  company  or 
corporation  is  subject  to  a  gasoline  tax  imposed  by  statute  will  be 
adjudicated  in  a  declaratory  action^ 

§  566.    Validity  and  Construction  of  Sales  Tax 

A  declaratory  action  will  lie  to  determine  the  validity  of  a  sales 
tax  statute  or  ordinance  or  regulations  made  thereunder.* 

A  taxpayer  may  proceed  in  advance  of  determination  of  a  ques- 
tion of  whether  or  not  the  taxpayer  is  subject  to  the  sal€s  tax  law, 
or  in  other  words,  the  exemption  of  the  taxpayer  from  the  opera- 
tion of  a  sales  tax  law  may  be  determined  by  a  declaratory  judg- 
ment in  advance  of  any  assessment.** 

It  has  been  decreed  in  a  declaratory  action  that  where  plumbing 
and  heating  contractors  buy  materials  and  install  them,  and  charge 


97.  N.Y.— Socony  Vacuum  Oil  Co.  v. 
City  of  New  York,  247  App.Div. 
163,  287  N.Y.S.  288,  rcargumcnt 
denied  248  App.Div.  723,  290  N.Y. 
S.  141,  affirmed  272  N.Y.  668,  5 
N.E.2d  385. 

See  also,  American  AirWays  v. 
Wallace,  57  F.2d  877,  affirmed  53 
S.Ct.  15,  287  U.S.  565,  11  L.Ed. 
498. 

98.  Ala. — State  Tax  Commission  v. 
Board  of  Education  of  Jefferson 
County,  235  Ala.  388,  179  So.  197. 

Board  of  Education  of  Jeffer- 
son County  V.  State  ex  rel.  Car- 
michael,  237  Ala.  434,  187  So.  414. 

99.  Ky. — Harco  Corporation  v.  Mar- 
tin, 271  Ky.  572,  112  S.W.2d  693. 

1.  CaL— General  Pipe  Line  Co.  of 
California  v.  State  Board  of 
Equalization,  5  Cal.2d  253,  54  P. 


2d  18,  prior  opinion  47  P.2d  702. 
See   section   553,   supra,   as   to 
exemption   of  municipality  from 
gasoline  tax. 

2.  Ala.— Frazier  v.  State  Tax  Com- 
mission, 234  Ala.  353,  175  So.  402. 
Colo. — See  also.  City  and  County 
of  Denver  v.  Armstrong,  Colo.,  97 
P.2d  448,  wherein  it  is  held  prior- 
ity between  sales  tax  lien  and  per- 
sonal property  tax  lien  will  be 
adjudicated  in  a  declaratory  ac- 
tion. 

Kan.— Little  v.  Smith,   124  Kan. 
237,  257  P.  959. 

Ky. — Martin  v.  Nocero  Ice  Cream 
Co..  269  Ky.  151.  106  S.W.2d  64. 
N.C.— Atlas  Supply  Co.  v.  Max- 
well. 212  N.C.  624,  194  S.E.  117. 

2a.  N.Y. — American  Council  of  Ju- 
daism V.  Joseph,  11  N.Y.S.2d  566. 
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the  customer  a  lump  sum,  the  transaction  is  not  within  the  purview 
of  a  sales  tax.* 

It  has  also  been  determined  in  a  declaratory  action  that  an  act 
relating  to  the  taxation  of  cigarettes  and  other  forms  of  tobacco, 
and  fixing  the  tax  thereon,  and  which  also  prohibits  the  advertis- 
ing of  cigarettes  or  cigarette  papers  in  any  newspaper  or  periodi- 
cal published  in  the  states  is  invalid  as  an  undue  interference  with 
interstate  commerce,  and  is  unjustly  discriminatory  and  is  a  de- 
nial of  personal  and  property  rights  guaranteed  by  the  Federal 
Constitution.-* 

It  has  likewise  been  decreed  in  a  declaratory  action  that  a  stat- 
ute imposing  a  tax  of  7  cents  a  quart  on  ice  cream,  to  be  collected 
by  the  person  making  the  first  sale  thereof  within  the  state,  and 
accounted  for  to  the  Department  of  Revenue,  is  invalid  as  con- 
fiscatory under  evidence  showing  that  ice  cream  dealers  were  un- 
able to  operate  at  a  profit  either  by  absorbing  the  tax  or  by  col- 
lecting it*  from  customers.* 

A  declaratory  action  will  lie  to  determine  whether  or  not  the 
plaintiff  may  be  subjected  to  a  sales  tax  in  his  business  generally 
or  on  a  part  thereof,  as,  for  example,  as  to  whether  or  not  certain 
articles  sold  or  disposed  of  in  a  designated  way  may  be  subject  to 
a  sales  tax.  One,  it  has  been  declared,  who  is  engaged  in  the 
restaurant  business  in  supplying  food  and  drinks  to  his  customers 
is  within  the  purview  of  a  sales  tax  statute.* 

But  on  the  other  hand,  it  has  likewise  been  determined  in  a  de- 
claratory action  that  where  a  restaurant  keeper  furnishes  meals 
to  his  employees,  as  part  of  their  remuneration,  he  is  not  subject 
to  a  sales  tax  for  the  meals  so  supplied.^  A  wholesale  dealer's 
sales  of  wrappers  and  cartons  to  retailers  who  use  them  as  wrap- 
pers and  cartons  for  merchandise  sold  by  such  retailers,  are  sub- 
ject to  sales  tax,  it  has  been  declared,  as  sales  for  resale  though  the 


3.  N.Y.— Anderson  v.  City  of  New  4.  Kan.— Little  v.  Smith,   124  Kan. 
York,  172  Misc.  370,  15  N.Y.S.2d  237,  257  P.  959,  57  A.L.R.  100. 

155.     Declaration  as  to  whether  5.  Ky. — Martin  v.  Noccro  Ice  Cream 
or   not   photographers   liable   for  Co.,  269  Ky.  151,  106  S.W.2d  64. 

sales  tax.  6.  Ala. — Pappanastos  v.   State   Tax 
N.C.— Atlas  Supply  Co.  v.  Max-  Commission,  235  Ala.  50,  177  So. 

well,  212  N.C.  624,  194  S.  E.  117.  158. 
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cost  thereof  to  the  retailers  is  included  in  a  composite  price  of  such 
merchandise.® 

But  where  commercial  photographers  retain  title  to  taxable 
prints  and  illustrations  by  express  reservation,  and  if  a  customer 
should  Ipse  a  print  and  ask  for  another  to  replace  it,  or  should  de- 
sire an  extra  print,  it  would  be  supplied  to  him  gratis  or  for  a 
nominal  charge,  and  he  would  not  be  obliged  to  pay  again  the  sub- 
stantial sum  originally  charged,  such  transactions,  it  has  been  de- 
clared, constituted  sales  of  nothing  more  than  an  intangible  right 
of  reproduction  and  the  receipts  arising  from  same  may  not  be 
subjected  to  a  sales  tax.® 

Printed  and  lithographed  matter  and  bound  books  of  record 
made  under  special  orders  and  sold  to  various  counties  of  the  state 
are  not,  it  has  been  declared,  subject  to  a  sales  tax.^o  i^  a  de- 
claratory action,  it  was  determined  that  where  the  admission  fee 
to  a  carnival  was  10  cents  and  admission  to  various  amusement 
shows  within  the  carnival  grounds  was  less  than  11  cents,  that  the 
gross  receipts  of  such  carnival  were  not  taxable  under  a  statute 
levying  an  excise  tax  upon  prices  of  admission  of  places  of  amuse- 
ment exceeding  10  cents  and  containing  a  provision  for  augmenta- 
tion of  the  amount  charged  for  original  gate  entrance  fee  by 
amount  charged  **for  seating  or  for  special  facilities  of  amuse- 
ment", especially  since  an  application  of  the  statutes  to  a  carnival 
would  be  impractical  and  the  language  of  the  statute  was  suf- 
ficiently ambiguous  so  as  to  create  a  doubt  as  to  its  purpose.'^ 

It  has  likewise  been  declared  that  one  selling  automobile  parts 
to  an  automobile  repair  shop  operator  who  resold  them  to  an  auto- 
mobile owner  is  not  a  **retailer**  subject  to  a  sales  tax,  but  sales  of 

7.  Ala. — State   Tax    Commission   v.  American   Molasses   Co.  of  N. 
Bums,  236  Ala.  307,  182  So.  1.  Y.  v.  McGoIdrick,  281  N.Y.  269, 

8.  Ala.--City    Paper    Co.    v.    Long,  22  N.E.2<1  369,  affirming  256  App. 
235  Ala.  652,  180  So.  324.  Div.  649,  11  N.Y.S.2d  289. 

Birmingham  Paper  Co.  v.  Cur-  9.  N.Y. — Anderson  v.  City  of  New 

ry.  238  Ala.  138,  190  So.  86.  York,   172  Misc.  370,   15   N.Y.S. 

N.Y.— However,  see  Sterling  Bag  2d  155. 

Co.  V.  City  of  New  York,  256  App.  10.  Ala.— Long  v.  Roberts  &  Son,  234 

Div.  645,  11  N.Y.S.2d  297,  affirm-  Ala.  570,  176  So.  213. 

cd  281  N.Y.  269,  22  N.E.2d  369,  11.  Ky.— Martin  v.  F.  H.  Bee  Shows, 

affirming.    Sterling    Bag    Co.    v.  271  Ky.  822,  113  S.W.2d  448. 


Taylor,   169  Misc.  5,  7  N.Y.S.2d 
45. 
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materials  and  parts  to  such  operator  using  and  consuming  the  ma- 
terials in  repairing  and  reconditioning  his  own  or  others'  auto- 
mobiles, or  using  parts  in  reconditioning  his  own  secondhand  auto- 
mobiles, for  resale,  is  taxable.  The  operator  in  the  latter  case  is 
regarded  as  a  "consumer"  and  not  a  "retailer".** 

A  declaratory  action  will  lie  to  determine  the  liability  of  an 
automobile  dealer  for  a  sales  tax,  and  where  such  dealer  sold  a  new 
automobile,  took  in  a  secondhand  car,  making  an  agreed  allow- 
ance therefor,  and  collected  from  the  buyer  a  sales  tax  at  the  re- 
quired rate  upon  the  total  purchase  price,  including  the  allowance 
as  cash,  for  the  car  taken  in  and  later  sold  the  used  automobile  to 
another  person  for  a  sum  less  than  the  allowance  made,  such  dealer 
is  liable  for  a  sales  tax  upon  the  price  of  the  new  automobile,  in- 
cluding the  allowance  made  for  the  used  vehicle,  and  also  upon 
the  resale  price  of  the  used  automobile.** 

It  has  been  declared,  also,  that  under  the  Wyoming  Sales  Tax 
Statute,  the  sales  of  supplies  and  equipment  actually  used  by  pur- 
chasers in  the  operation  of  producing  oil  wells  and  in  the  produc- 
tion of  crude  oil  constituted  "wholesale  sales"  and  exempt  from 
sales  taxes  as  against  the  contention  that  articles  are  not  actually 
used  in  the  production  of  the  commodity  unless  they  enter  into 
such  commodity.** 

In  a  corporation's  action  for  a  declaratory  judgment  to  the  ef- 
fect that  sales  of  personalty  made  by  the  corporation  to  laundries 
and  dry  cleaning  plants  were  not  subject  to  sales  tax  and  to  enjoin 
a  collection  thereof,  wherein  the  corporation  pleaded  that  such  ma- 
terials sold,  as  cloth,  buttons,  and  thread  became  component  parts 
of  articles  served  by  laundries  and  dry  cleaners  when  delivered  to 
their  customers  who  were  charged  and  paid  for  them;  a  general 
demurrer  to  the  complaint  was  properly  overruled,  since  under  the 
facts  pleaded  the  sales  of  the  materials  were  "wholesale  sales"  ex- 

12.  Ala. — Doby  v.   State  Tax   Com-  zation  of  Wyoming  v.  Oil  Wells 
mission.  234  Ala.  150,  174  So.  233.            Supply  Co..  51  Wyo.  226.  65  P.2d 

Cody  V.  State  Tax  Commission.  1093. 

235  Ala.  47,  177  So.  146.  State  Board  of  Equalization  of 

13.  Colo. — Bedford  v.  Hartman  Bros..  Wyoming  v.  Stanolind  Oil  &  Gas 
104  Colo.  190.  89  P.2d  584.  Co..  51  Wyo.  237,  65  P.2d  1095. 

14.  Wye— State  Board  of  Equaliza- 
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empt  from  the  tax  laws,  regardless  of  whether  other  sales  made  by 
the  corporation  were  exempt.** 

It  has  been  adjudicated  in  a  declaratory  action  that  a  company 
whose  business  consisted  in  building  and  leasing  of  subways  or 
conduits,  for  housing  cables  of  companies  conducting  telephone, 
telegraph  and  low  tension  systems  such  as  police,  fire,  and  water 
departments,  which  company  sold  neither  electric  or  telephone  or 
telegraph  service,  is  not  subject  to  a  sales  tax  under  a  law  impos- 
ing tax  upon  receipts  from  every  sale  of  gas,  electricity,  and  steam, 
and  gas,  electric,  steam,  telephone  and  telegraph  service  for  do- 
mestic or  commercial  consumption.* • 

A  declaratory  action  has  been  granted  to  the  effect  that  under 
a  sales  tax  revenue  act  which  allowed  deductions  from  gross  re- 
ceipts for  the  amount  received  from  business  on  which  a  privilege 
tax  is  levied  by  statute  which  provided  for  a  privilege  tax  on  the 
business  of  mining  coal,  and  authorized  the  lowering  of  the  tax 
in  the  interest  of  preservation  and  promotion  of  industrial  develop- 
ment, a  retail  coal  and  coke  dealer  under  these  provisions  is  not 
exempt  from  a  sales  tax  on  the  basis  of  the  contention  that  a  tax 
on  retail  sales  would  hinder  the  coal  business  and  hence  that  it 
was  the  legislative  intention  to  exempt  retailers.*^ 

A  declaratory  action  will  lie  to  determine  whether  or  not  a  sales 
tax  may  be  levied  against  an  income  derived  from  skill  or  in  the 
exercise  of  a  profession,  and  it  is  held  that  such  tax  is  inapplicable 
thereto,  but  this  rule  does  not  shield  against  the  tax  the  manu- 
facture and  sale  of  glasses  fitted  to  the  eyes  of  the  ultimate  con- 
sumer, notwithstanding  the  value  of  materials  employed  in  such 
manufacture  was  only  20  per  cent,  of  the  total  price  charged  to 
the  buyer.'* 

It  has  been  declared  that  under  a  statute  imposing  a  license  tax 
on  retail  dealers  measured  by  gross  receipts  where  such  dealer  re- 

15.  Colc—Armstrongr   v.    Carman  775,  6  N.Y.S.2d  55. 
Distributing  Co.,   108   Colo.   223,      17.  AUL—Hattemer     v.     State     Tax 
115  P.2d  386.  Commission,  235  Ala.  44,  177  So. 

Craftsman  Painters  &  Decora-  156. 

tors  V.  Carpenter,  111  Colo.  1,  137  18.  Ala.— State   Tax    Commission    v. 

P.2d  414.  Hopkins,   234  Ala.   556,    176  So. 

16.  N.Y.— Empire   City   Subway   Co.  210. 
V.  City  of  New  York,  168  Misc. 
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ceived  an  order  for  a  large  quantity  of  goods  and  directed  a  manu- 
facturer thereof  outside  of  the  state  to  ship  such  goods  directly  to 
the  buyer  within  the  state,  and  the  dealer  carried  in  stock  within 
the  state  and  in  his  place  of  business  goods  of  the  same  kind  as 
those  iticluded  in  the  sale,  the  amount,  under  these  circumstances, 
of  such  sale  was  properly  included  in  dealer's  gross  receipts  for 
the  purpose  of  determining  the  tax.'» 

A  declaratory  action  will  lie  to  obtain  a  judicial  determination 
of  the  rights  of  a  taxpayer  to  rcover  from  the  state  under  a  statu- 
tory provision  authorizing  such  action  money  paid  as  taxes  under 
a  Sales  Tax  Act  that  has  been  declared  unconstitutional  by  the 
Supreme  Court  of  the  United  States.*® 

§  567.    Court  Can  Not  Prescribe  Rules  for  Tax  Collectors 

In  a  proceeding  to  recover  sales  taxes  paid  by  a  seller,  under 
protest,  on  material  allegedly  exempt  under  the  retail  sales  tax  act, 
and  for  a  declaratory  judgment  as  to  the  proper  construction  to 
be  placed  upon  the  act,  the  Supreme  Court  could  not  properly 
consider  the  complaint  as  one  for  declaratory  judgment,  and  under- 
take to  announce  a  rule  for  the  construction  and  otherwise  inter- 


19.  Ala.— Graybar  Electric  Co.  v. 
Curry.  238  Ala.  116,  189  So.  186, 
affirmed  60  S.Ct.  139,  rehearing 
denied  60  S.Ct.  259.  It  was  also 
held  in  the  cited  case, 

'*Under  statute  imposing  license 
tax  on  retail  dealers  measured  by 
gross  receipts,  where  dealer  on 
receipt  of  order  ordered  manu- 
facturer located  outside  of  state 
to  ship  goods  to  Alabama  custo- 
mer and  none  of  goods  ordered 
were  carried  by  dealer  in  stock 
within  Alabama,  amount  of  such 
sales  was  properly  included  in 
gross  receipts  in  determining 
dealer's  tax. 

"Under  statute  imposing  a  li- 
cense tax  on  retail  dealers  meas- 
ured by  gross  receipts,  where 
dealer  receiving  order  for  goods 
which  were  not  stocked  in  Ala- 
bama but  which  were  stocked  in 
dealer's  warehouse  outside  of  state 


ordered  goods  shipped  direct  to 
Alabama  customer  from  ware- 
house from  outside  of  state, 
amount  of  such  sale  was  pro- 
perly included  in  dealer's  gross 
receipts  for  purpose  of  determin- 
ing dealer's  tax." 
20.  Colo. — Priority  of  liens  between 
sale  tax  and  personal  property 
tax  is  a  matter  properly  deter- 
minable in  a  declaratory  action. 
City  and  County  of  Denver  v. 
Armstrong,  Colo.,  97  P.2d  448. 
Ky. — Hurry-Up  Broadway  Co.  v. 
Shannon,  267  Ky.  302,  102  S.W.2d 
30.  However,  in  the  particular 
case  the  recovery  was  denied  as 
being  barred  by  special  statute  of 
limitations. 

See  also,  Kroger  Grocery  & 
Baking  Co.  v.  Lewis,  55  S.Ct.  525, 
294  U.S.  550,  79  L.Ed.  1054. 

See  section  558,  supra. 
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pret  certain  parts  of  said  act.  This  is  true  for  the  reason  that  the 
Supreme  Court  has  no  authority  to  make  rules  for  the  future  guid- 
ance of  the  commissioner  of  finance  and  taxation  who  is  charged 
with  the  duty  of  collecting  such  taxes.*' 

§  568.     Apportionment  of  Taxes 

The  cases  decide  that  in  the  absence  of  malafides,  the  court  will 
not  question  the  principles  of  apportionment  of  taxes  levied  for 
street  improvement  and  paving  which  is  charged  against  adjoining 
owners.  But  if  any  owners  are  omitted  by  mistake,  it  is  proper 
for  the  court  to  entertain  an  action  by  an  aggrieved  owner  that 
the  apportionment  is  invalid,  whether  any  consequential  relief  can 
be  claimed  or  not.**  The  declaration  with  respect  to  apportion- 
ment of  taxes  betwen  taxpayers  includes  the  right  of  a  taxpayer  to 
have  an  apportionment  of  the  part  of  the  taxes  for  which  he  is 
liable. 

So  it  has  been  held  that  the  successors  in  ownership  of  property 
formerly  belonging  to  a  dissolved  corporation,  who  were  willing  to 
pay  franchise  taxes  properly  assessable,  and  charged  up  to  the  time 
of  corporate  dissolution,  with  penalties,  are  entitled,  in  a  declaratory 
action,  to  a  judgment  fixing  the  amount  sought  to  be  paid  by  them. 
In  other  words,  where  it  is  sought  to  collect  such  franchise  taxes 
from  the  successor  owners  of  the  corporate  property  for  a  full 
year,  it  is  proper  that  the  taxes  be  apportioned  up  to  the  time  that 
the  corporate  dissolution  was  effected.**  Likewise  a  declaratory 
action  will  lie  to  determine  the  proper  apportionment  of  taxes 
sought  to  be  raised  for  a  state  function  as  well  as  those  levied  for 
purely  local  purposes.** 


21.  Tenn.— Phillips  &  Buttorff  Man- 
ufacturing Co.  V.  Carson,  188 
Tenn.  132,  217  S.W.2d  1. 

22.  Eng.— Elsdon  v.  Hampstead  Cor- 
poration (1905)  2  Ch.  633. 

23.  N.Y.— Brady  v.  State  Tax  Com- 
mission, 258  App.Div.  739,  IS  N. 
Y.S.2d  109. 

24.  N.Y.— Board  of  Education  of 
Rochester  v.  Van  Zandt,  119 
Misc.    124,    195   N.Y.S.   297,   204 


App.Div.  856,  197  N.Y.S.  899,  af- 
firmed 234  N.Y.  644,  138  N.E.  481. 
Bradford  v.  Suffolk  County,  172 
Misc.  970,  17  N.Y.S.2d  680,  modi- 
fied 257  App.Div.  m,  15  N.Y.S. 
2d  353,  modified  on  other  grounds 
283  N.Y.  503,  28  N.E.2d  932, 
wherein  the  validity  of  apportion- 
ment of  taxes  among  towns  was 
declared. 
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§  569.    Taxes  for  School  Purposes 

A  declaratory  action  lies  to  clarify  uncertainties  relating  to  the 
levying  and  collection  of  taxes  for  school  purposes.*' 

A  declaratory  judgment  is  a  proper  proceeding  to  challenge  the 
validity  and  legality  of  a  tax  when  brought  by  a  taxpayer  against 
taxing  authorities,  and  the  plaintiff  is  not  required  to  resort  to  a 
statutory  proceeding  for  correcting  certain  alleged  misuse  of  funds 
before  bringing  an  action  for  declaratory  relief.** 

§  570.    Distribution  of  Funds  Collected  as  Taxes 

A  declaratory  judgment  will  lie  to  determine  the  manner  of  al- 
locating income  taxes  levied  and  collected  for  the  benefit  of  schools. 
That  is,  whether  the  distribution  was  in  accordance  with  the  law 
as  it  existed  during  the  year  for  which  the  taxes  were  collected  or 
was  governed  by  an  amendment  passed  the  next  succeeding  year.*^ 

Declaratory  action  lies  for  the  purpose  of  obtaining  a  determina- 
tion of  the  rights  of  plaintiff  and  defendants  with  respect  to  the 
surplus  money  in  the  hands  of  a  county  treasurer,  arising,  or  which 
will  arise,  from  the  resale  by  the  defendants,  being  the  county  and 
county  officers,  of  property  acquired  by  the  county  from  the  plain- 
tiff or  his  predecessor  in  interest  through  foreclosure  of  general 
tax  liens,  which  foreclosure  sales  did  raise,  or  will  clearly  raise  in 
the  future  more  than  sufficient  money  to  satisfy  the  taxes  against 
said  property  after  paying  the  expenses  of  such  sales.  Also  it  will 
be  determined  in  connection  with  such  controversy  the  rate  of  in- 


25.  Minn. — Board  of  Education  of 
the  City  of  Duluth  v.  Borgen,  192 
Minn.  367,  256  N.W.  894. 

26.  N.Y.— Diehl  v.  O'Dwyer,  84  N.Y. 
S.2d,  109. 

27.  Minn.— Board  of  Education  of 
City  of  Duluth  v.  Anderson,  205 
Minn,  n,  285  N.W.  80.  In  the 
last  cited  case,  it  was  held  that, 
"The  section  of  the  state  income 
tax  law  providing  that  receipts 
must  be  distributed  to  school  dis- 
tricts according  to  the  number  of 
children  of  compulsory  school  age 
within  them  applied  to  receipts 
derived    from    the    1936    income 


tax,  which  became  due  and  owing 
March  15,  1937,  and  which  were 
collected  in  1937,  or  subsequent- 
ly, despite  amendment  on  July  15, 
1937,  of  the  income  tax  law  pro- 
viding for  a  different  method  of 
distribution,  where  the  amend- 
ment did  not  indicate  a  legisla- 
tive intent  to  change  retroactive- 
ly the  respective  interests  of  the 
various  districts.*' 

See  also,  section  569,  supra. 
Wash. — Longview    Co.    v.    Cow- 
litz County,  1  Wash.2d  64,  95  P.2d 
376. 
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terest  on  the  taxes  that  the  county  is  entitled  to  deduct  from  said 
funds.**  Declaratory  action  will  lie  to  determine  the  rights  of  the 
respective  parties  in  and  to  United  States  custom  duty  refunds.** 

A  complaint  by  a  town  against  a  county,  alleging  that  the 
county  acquired  some  tax  title  lands,  leased  them  to  the  state  con- 
servation commission,  and  claimed  to  own  them,  although  it 
merely  held  them  as  a  trustee  with  a  duty  to  sell  same  and  account 
to  the  town  presented  no  justiciable  controversy,  except  as  to 
the  construction  of  the  statute  governing  the  county's  duties  upon 
taking  a  tax  deed.*® 

§  571.    VaUdity  of  Tax  Sales 

The  validity  of  a  tax  sale  or  deed  issued  thereon  will  be  deter- 
mined in  a  declaratory  action,**  and  will  likewise  be  construed 
therein.**  In  an  action  for  declaratory  relief  as  to  whether  the 
county  treasurer's  practice  of  selling  for  delinquent  taxes  only  a 
single  tract  of  land  daily  and  continuing  the  sale  from  day  to  day 
was  legal,  and  the  question  as  to  the  date  which  several  tax  certifi- 
cates should  bear  and  date  from  which  interest  should  be  computed, 
are  not  proper  subjects  for  declaratory  relief.**  As  to  why  the 
court  reached  this  conclusion  does  not  appear,  and  it  is  submitted 
that  no  good  reason  can  be  advanced  why  declaratory  relief  may 
not  be  granted  in  such  a  case. 

In  any  event,  the  court  is  not  required  to  explore  antecedent 
proceedings  to  ascertain  and  fix  the  validity  or  declare  the  invalidity 

28.  Wash. — Longview    Co.    v.    Cow-  the  fact  that  Arkansas  has  no  dc- 
Htz  Co.,   1   Wash.2d  64,  95   P.2d  claratory  statute. 

376.  Kan.— Colvcr  v.  Miller,  127  Kan. 

29.  CaL— National  Sanitary  Rag  Co.  72.  272  P.  106. 

V.  Lawrence,  33  Cal.App.2d   198,  Collins  v.  Collins,  148  Kan.  569, 

91  P.2d  120.  83  P.2d  691. 

30.  Wis.— Town    of    Remington    v.  N.C.— Edwards  v.  Hair,  215  N.C. 
Wood  County,  238  Wis.  172,  298  662,  2  S.E.2d  859. 

N.W.  591.  32.  U.S.— Bardon   v.   Land   &   River 

31.  U.S. — Bardon   v.   Land   &   River  Improvement  Co.,  Wis.,  15  S.Ct. 
Imp.  Co.,  Wis.,  15  S.Ct.  650,  157            650.  157  U.S.  m,  39  L.Ed.  719. 
U.S.  Zn,  39  L.Ed.  719.  33.  Okla.— Sec  also,  Alexander  v.  G. 
Ark.— Patterson  v.  McKay,  Ark.,            A.   Nichols,  Inc.,  Okla.,  97  P.2d 
134   S.W.2d    543.    Thic    decision            33. 

was     rendered,     notwithstanding  Wit. — State  v.   City  of   Milwau- 

kee, 210  Wis.  336,  246  N.W.  447. 
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of  a  tax  deed.'*  A  mere  prayer  in  an  action  to  enjoin  an  officer 
from  selling  property  for  taxes  for  one  year  will  not  draw  into 
the  controversy  the  validity  of  an  assessment  for  a  prior  year  or 
warrant  the  granting  of  declaratory  relief  with  respect  thereto." 
A  tax  collector  may  have  his  rights  to  make  sales  for  taxes  deter- 
mined and  fixed  in  a  declaratory  action.** 

Since  there  must  be  a  strict  compliance  with  a  statutory  method 
of  selling  property  for  taxes,*^  it  would  seem  in  cases  where  any 
doubt  exists  that  the  tax  collector  should,  for  his  own  protection 
apply  to  the  court  for  a  declaratory  judgment  of  his  rights,  duties, 
and  liabilities. 

§  572.     Redemption  of  Property  from  Tax  Sales 

A  declaratory  action  is  maintainable  to  determine  the  rights 
and  status  of  parties  in  connection  with  redemption  of  property 
from  tax  sales.  Where  a  question  arises  with  respect  to  the  valid- 
ity of  a  tax  certificate  of  purchase  from  the  county  for  taxes  and  the 
right  to  redeem,  between  such  certificate  holder  and  the  owner,  it 
will  be  determined  in  a  declaratory  judgment  action;  and  at  the 
same  time  whether  or  not  the  certificate  holder,  or  purchaser  for 
taxes,  is  entitled  to  a  treasurer's  Jeed  will  likewise  be  settled  in 
such  an  action.'* 

Where  there  was  a  contention  between  the  purchaser  of  a  certifi- 
cate at  a  tax  sale  on  the  one  hand,  who  asserted  the  right  to  a  treas- 
urer's deed  for  property,  and  a  purchaser  from  the  original  owner 
on  the  other  hand,  such  certificate  holder  contending  that  the  con- 
veyance under  which  the  defendant  claimed  the  right  to  redeem  the 
property  was  invalid  because  the  owner,  a  corporation,  had  been 
dissolved  under  the  laws  of  the  state  of  its  domicile,  for  the  non- 
payment of  license  fees,  such  dissolution  could  not  be  relied  upon 
where  not  pleaded,  although  proof  of  such  dissolution  was  made.** 
That  a  mandamus  is  the  proper  remedy,  it  has  been  held,  to  be 
pursued  by  a  landowner  to  secure  from  the  county  auditor  an  of- 

34.  Fla.— Woodman  v.  Jones,  101  Fla.      37.  61  C  J.  1117,  Section  1519. 

177,  133  So.  620.  38.  Colo.—Bcan    v.    Westwood,    lOI 

35.  CaL— Merchants'    Trust    Co.    v.  Colo.  288,  7Z  P.2d  386. 
Hopkins,    103    Cal.App.   473,   284  39.  Colo.— Bean    v.    Westwood,    101 
P.  1072.                                                       Colo.  288,  7Z  P.2d  386. 

36.  Eng.— Mitchell   v.   Hayes    (1926) 
N.Z.  262. 
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ficial  certificate  of  the  amount  required  to  be  paid  to  the  county 
treasurer  in  redemption  of  land  sold  for  taxes,  and  that  such  reme- 
dy has  not  been  supplanted  by  the  enactment  of  the  Declaratory 
Judgment  Statute.-*® 

40.  Minn. — Farmers  &  Merchants  tion  would  not  lie  because  man- 
Bank  of  Cochrane,  Wis.  v.  Bill-  damns  was  a  proper  remedy.  The 
stein,  204  Minn.  224,  283  N.W.  existence  of  another  remedy,  by 
'138.  It  is  submitted,  however,  the  great  weight  of  authority,  is 
that  the  decision  in  the  above-  no  bar  to  the  right  to  seek  a 
entitled  case  is  erroneous  in  that  declaratory  judgment, 
it   holds   that   a   declaratory   ac-  See  section  195,  supra. 
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CHAPTER  11 

QUESTIONS  IN  CONNECTION  WITH  TRUSTS, 
WILLS,  AND  ESTATES 

Sec. 

573.  Construction  and  Validity  of  Trust  Instruments 

574.  Existence  of  a  Trust 

575.  Powers  and  Duties  of  Trustees 

576.  Construction  of  Wills 

577.  Probate  of  Estates 

578.  Contest  or  Cancellation  of  Will  Before  Death 

579.  Construction  and  Exercise  of  Powers  of  Appointment 

580.  Endowments 

581.  Ownership  of  Assets  of  Estates 

582.  Estates — Rights  of  Creditors  and  Validity  of  Claims  Determined 

583.  Liability  of  Decedent's  Estates 

584.  Whether  Remainder  Violates  the  Rule  Against  Perpetuities 

§  573.    Construction  and  Validity  of  Trust  Instruments 

The  rights  and  liabilities  of  beneficiaries,  trustees,  and  other  in- 
terested parties  in  a  trust  created  by  will  or  other  written  instru- 
ment, for  any  purpose,  will  be  construed  in  a  declaratory  judgment 
action  J 


1.  CaL — Houghton  v.  Pacific  South- 
west Trust  &  Savings  Bank,  111 
CaLApp.  509,  295  P.  1079. 

WoUenberg  v.  Tonningsen,  8 
Cal.App.2d  m,  48  P.2d  738. 

Dunbar  v.  Anderson,  CalApp., 
54  P.2d  523,  superseded  Dunbar 
V.  Redfield,  7  Cal.2d  515,  61  P.2d 
744.  In  last-cited  case  a  declara- 
tion of  common-law  trust  was 
construed. 

Ind. — Quinn  v.  Peoples  Trust  & 
Sav.  Co.,  223  Ind.  317,  60  N.E. 
2d  281,  157  A.L.R.  885,  holding 
that  the  trial  court,  being  a  court 
of  record,  had  jurisdiction  of  an 
action  by  a  testatrix'  heirs  for  de- 
claratory judgment  determining 
the  validity  of  a  testamentary 
trust  and  the  heirs'  rights  in  the 
residuary  estate,  and  facts  alleged 


that  the  trust  estate  would  pro- 
duce a  large  excess  income  which 
might  accumulate  in  perpetuity 
were  sufficient  to  justify  the  exer- 
cise of  jurisdiction. 

But  see.  In  re  Louck's  Will,  Pa. 
Orph.,  57  York  Lcg.Rcc.  81. 
Kan.— Shive  v.  Hayes,  132  Kan. 
137,  294  P.  935. 

Ky.— -Fidelity  &  Columbia  Trust 
Co.  v.  Gwynn,  206  Ky.  823,  268 
S.W.  537,  38  A.L.R.  937. 

Grainger's  Ex'rs  and  Trustees 
V.  Pennebaker,  247  Ky.  324.  56 
S.W.2d  1007. 

U.  S.  Trust  Co.  V.  Lee,  272  Ky. 
821,  115  S.W.2d  314. 
N.H.— Eastman    v.     First     Nat. 
Bank,  87  N.H.  189,  177  A.  414. 

Bellows  V.  Page,  88  N.H.  283. 
188  A.  12. 
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In  Pennsylvania,  the  Orphan's  Court  has  jurisdiction  over  the 
subject  matter  of  a  declaratory  action  by  the  settler  of  a  trust, 
seeking  to  have  such  trust  declared  void.* 

Under  the  declaratory  statute,  any  person  interested  may  bring 
a  suit  to  determine  any  question  arising  in  the  administration  of 
a  trust  estate,  including  the  construction  of  wills  or  other  writings, 
and  that  a  certificate  of  trust  was  issued  after  the  death  of  the  set- 
tler did  not  preclude  the  bringing  of  a  declaratory  judgment  action 
which  involved  a  construction  of  the  trust  agreement.* 

A  beneficiary  under  a  trust  is  not  required  to  commence  an  action 
against  the  trustees,  where  they  failed  to  make  payment  in  full 
in  any  one  year.  And  this  would  not  constitute  a  practical  con- 
struction of  the  trust  instrument,  so  as  to  deprive  the  beneficiary 
of  the  right  to  resort  to  a  declaratory  judgment  action  to  obtain 
a  construction.-* 

The  fact  that  a  beneficiary,  under  a  trust  agreement,  might  bring 
an  action  as  soon  as  his  installment  became  due,  would  not  be 
such  an  adequate  remedy  as  to  debar  the  beneficiary  of  the  right 
to  maintain  a  declaratory  judgment  action  for  the  construction  of 
the  trust  agreement."  A  declaratory  action  will  lie  to  procure 
instructions  from  the  court  in  the  administration  of  a  trust  and 
disposition  of  trust  funds  in  the  hands  of  trustees.*  Likewise,  a 
declaration  may  be  sought  with  respect  to  termination  of  a  trust.'' 


N.Y.— Lawrence  v.  De  Rham,  136 
Misc.  518,  240  N.Y.S.  24. 

Osborn  v.  Bankers  Trust  Co., 
168  Misc.  392,  5  N.Y.S.2d  211. 
Ore.—Naney  v.  First  Nat.  Bank 
of  Medford,  135  Ore.  409,  293  P. 
721,  76  A.L.R.  625,  rehearing  de- 
nied 135  Ore.  409,  296  P.  61,  l(s 
A.L.R.  625. 

Pa,— In   re  Mercer's  Estate,  317 
Pa.  237,  177  A.  31. 

2.  Pa.— Miller  v.  Dauphin  Trust  Co., 
46  Dauph.  212. 

3.  Mo.— Spicer  v.  New  York  Life 
Ins.  Co.,  237  Mo.App.  725,  167 
S.W.2d  457. 

4.  N.Y.— Sippell  v.  Hayes,  189  Misc. 
656.  69  N.Y.S.2d  852. 

5.  N.Y. — Sippell  v.  Hayes,  supra. 


6.  Cal. — Bank  of  America  Nat. 
Trust  &  Savings  Ass'n  v.  Stand- 
ard Oil  Co.  of  California,  10  Cal. 
2d  90,  73  P.2d  903. 

Ky.— Hubley's  Guardian  Ad  Lit- 
em V.  Wolfe,  259  Ky.  574,  82  S. 
W.2d  830,  101  A.L.R.  1359.  As 
to  whether  certain  stock  divi- 
dends belong  to  life  tenant  or 
trustee  for  benefit  of  remainder- 
man declared. 

7.  Ky.— Fidelity  &  Columbia  Trust 
Co.  V.  Gwynn,  206  Ky.  823,  268 
S.W.  537,  38  A.L.R.  937. 

U.  S.  Trust  Co.  V.  Lee,  272  Ky. 
821,  115  S.W.2d  314. 
N.H.— Bellows  v.  Page,  88  N.H. 
283,  188  A.  12. 
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The  question  of  whether  or  not  a  trust  created  is  uncertain  will 
be  adjudicated  in  an  action  seeking  a  declaration  of  rights.* 

It  has  been  determined  in  a  declaratory  action  that  a  testamen- 
tary provision  directing  the  trustees  to  disburse  principal  and  in- 
come of  the  trust  estate  for  such  "charitable,  benevolent  and  edu- 
cational and  public  welfare  uses"  as  the  trustees  should  elect  is  not 
void  because  of  uncertainty,  or  objectionable  for  indefiniteness  of 
beneficiaries.  It  seems  a  declaratory  action  lies  to  test  the  validity 
of  a  trust  as  well  as  to  construe  the  instrument  upon  which  the 
trust  is  founded.* 

An  action  for  a  declaration  is  proper  to  adjudicate  the  ques- 
tion whether  losses  arising  from  the  operation  of  the  trust  should 
be  allocated  against  the  principal  account  or  the  income,  which  de- 
termination is  controlled  from  and  guided  by  the  court's  construc- 
tion of  the  trust  instrument.**  It  takes  more  than  a  mere  contro- 
versy between  a  trustee  and  a  cestui  que  trust  as  to  the  wisdom  of 
the  trustee's  suggested  action,  where  there  is  room  for  choice  or 
the  operation  of  discretion,  to  form  the  ground  work  for  the  grant- 
ing of  a  declaration,  in  other  words  a  controversy  having  no  more 
stable  foundation  than  the  mere  selection  of  a  choice  is  not  suffi- 
cient to  warrant  the  court  interfering  through  the  instrumentality 
of  a  declaratory  action." 

Where  a  trust  provided  for  certain  beneficiaries  to  have  benefits 
upon  continuing  in  the  employ  of  a  corporation,  but  if  such  em- 
ployees resigned  or  were  discharged,  then  the  rights  to  benefits 
ceased,  and  where  the  director's  of  the  corporation  were  con- 
templating the  adoption  of  a  system  of  compulsory  retirement,  a 
declaratory  action  would  not  lie  to  determine  the  rights  of  the 
beneficiaries  under  such  testamentary  trust  in  the  event  the  direc- 

8.  U.S.— Chicago    Bank    of     Com-  289  U.S.  736,  77  L.Ed.  1484. 
mcrcc  V.  McPherson,  CCA.,  62  N.H.— Bellows  v.  Page,  88  N.H. 
F.2d  393.  affirming  2  F.Supp.  110            283,  188  A.  12. 

and  certiorari  denied  S3  S.Ct  596,  10.  N.Y. — Newman  v.  Newman,   129 

289  U.S.  736,  77  L.Ed.  1484.  Misc.  784.  223  N.Y.S.  488. 

9.  U.S.— Chicago  Bank  of  Com-  11.  Pa.— Petition  of  Capitol  Bank  & 
merce  v.  McPherson,  CCA.,  62  Trust  Co.,  336  Pa.  108,  6  A.2d 
F.2d  393,  affirming  2  F.Supp.  110.  790. 

and  certiorari  denied  53  S.Ct.  596, 
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tors  of  the  corporation  should  adopt  the  compulsory  retirement 
system  J* 

A  declaratory  action  will  be  denied  where  a  decision  is  sought 
that  will  interfere  with  the  administration  of  an  active  trust,  no 
substantial  reasons  being  made  to  appear  why  there  should  be  an 
interposition  on  the  part  of  the  court.*'  Neither  will  a  court  de- 
clare in  advance  of  the  termination  of  a  trust  who  shall  be  the 
beneficiaries  to  take  the  principal  thereof.** 

The  provisions  of  the  Declaratory  Judgment  Statute  have  no 
application  to  the  circumstances  of  a  case  seeking  a  decree  com- 
pelling a  nonresident  trustee,  appointed  in  a  foreign  state  under  a 
foreign  will,  to  execute  a  trust,  not  for  the  benefit  of  the  cestui  que 
trust,  but  for  the  benefit  of  a  stranger  to  the  instrument ;  the  facts 
of  the  particular  case  being  that  a  former  wife  of  an  incompetent 
beneficiary  of  the  trust  had  no  power  to  subject  the  trust  property 
to  her  judgment  or  claim  for  alimony.*' 

In  attempting  to  arrive  at  the  proper  conclusion  in  a  declaratory 
judgment  action  with  respect  to  whether  or  not  a  trust  has  been 
created,  the  court  may  look  to  a  deed  and  another  instrument,  or 
instruments,  where  they  were  executed  contemporaneously,  where- 
by the  grantor  expressed  a  desire  concerning  the  disposition  of  his 
property.** 

Where,  however,  the  principal  purpose  of  a  complaint  in  a  tax- 
payer's class  action  was  to  obtain  a  construction  of  a  will  bequeath- 
ing sums  in  trust  for  a  city,  and  it  was  alleged  in  a  beneficiary's 
cross-complaint,  which  sought  to  terminate  the  trust  and  to  ob- 
tain possession  of  the  trust  funds;  under  these  circumstances  the 
case  did  not  involve  an  action  for  a  declaratory  judgment,  not- 
withstanding the  fact  that  it  was  necessary  to  determine  the  rights 
of  the  parties  under  the  will.*^ 


12.  Pa.— -In   re   Dravo's   Estate,   360  Misc.  852,  195  N.Y.S.  388. 

Pa.  115,  61  A.2d  337.  16.  Kan.— Shive  v.  Hayes,  132  Kan. 

13.  Pa.— In   re   Achenbach's   Estate,  137,  294  P.  935. 

22  North.  129  (Pa.).  N.H.— Bellows  v.  Page,  88  N.H. 

14.  Mc— Morse  v.    Ballou,    109   Me.  283,  188  A.  12. 

264,  83  A.  799.  17.  Ind.— Barnard  v.  Knizan,  221  Ind. 

15.  N.Y.— Everhart  v.  Provident  Life  208,  46  N.E.2d  238. 
&  Trust  Co.  of  Philadelphia,  118 
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The  statute  authorizing  declaratory  judgments  concerning  trusts 
and  estates  does  not  contemplate  coercive  judgments  J  • 

§  574.    Existence  of  a  Trust 

A  declaratory  action  is  properly  maintainable  to  determine  the 
existence  and  establishment  of  a  trusts*  It  is  within  the  power 
of  the  court  in  a  declaratory  action  to  impose  upon  the  proceeds 
of  property  an  involuntary  trust  as  a  matter  of  law,  where  the  facts 
in  the  particular  case  warrant  it,  since  in  a  declaratory  action,  the 
court  has  broad  and  comprehensive  powers  of  a  court  of  equity  in 
a  proper  case.*®  The  action  we  have  under  consideration  is  main- 
tainable against  a  trustee  of  a  fund  provided  for  in  a  testator's  will 
to  declare  the  existence  of  the  trust  and  fix  the  rights  of  the  parties 
therein.*^ 

An  agreement  between  a  teacher's  welfare  bureau  and  a  build- 
ing and  loan  association  for  the  purpose  of  erecting  a  home  for 
retiring  teachers,  whereunder  the  teachers  made  monthly  payments 


18.  Ind.— Husted  v.  Sweeney,  113  Ind. 
App.  418,  48  N.E.2d  1004. 

19.  U.S.—Arn  v.  Bradshow  Oil  & 
Gas  Co.,  CCA.Tex.,  108  F.2d 
125. 

Eng.--D  a  V  i  e  s  v.  Christakos 
(1930)  2  D.L.R.  870,  (Manit.)  va- 
ried (1931)  1  D.L.R.  1009. 

Walker  v.  Silk  (1930)  4  D.L.R. 
201  (B.C.) 

Ala. — ^Jacksonville  Public  Service 
Corporation  v.  Profile  Cotton 
Mills,  236  Ala.  4,  180  So.  583. 
CaL — Dunbar  v.  Anderson,  Cal. 
App.,  54  P.2d  523,  subsequent 
opinion  Dunbar  v.  Redfield,  7 
Cal.2d  515,  61  P.2d  744. 

Bureau  of  Welfare,  California 
Teachers'  Ass'n,  Southern  Sec- 
tion V.  Drapeau,  21  Cal.App.2d 
138,  68  P.2d  998. 

Larsen  v.  Van  Diekcn,  93  P.2d 
563,  34  Cal.App.2d  352. 
Ky. — Schwartz  Amusement  Co.  v. 
Independent  Order  of  Odd  Fel- 
lows, Howard  Lodge,  No.  15,  278 
Ky.  563,  128  S.W.2d  965. 


Mass. — Liberty    Trust    Co.    v. 

Hayes,  244  Mass.  251.  138  N.E. 

582. 

N.H. — Eastman    v.     First     Nat. 

Bank.  87  N.H.  189,  179  A.  414. 

Bellows  V.  Page,  88  N.H.  283. 
188  A.  12,  wherein  it  is  held  a 
declaratory  action  will  lie  to  de- 
termine whether  a  will  creates  a 
valid  trust  and  if  so  whether  it 
has  been  terminated. 
N.Y. — Hegeman  v.  Woodlawn 
Cemetery,  219  App.Div.  573.  200 
N.Y.S.  379. 

Pa.— In  re  Mercer's  EsUtc,  317 
Pa.  237,  177  A.  31. 
Tenn.— Allen  v.  Folwell,  1  Tenn. 
App.  515. 

20.  CaL— Federal     Farm     Mortgage 

Corp.  V.  Sanberg. Cal.App.2d 

,  209  P.2d  58,  affirmed  

Cal.2d  ,  215  P.2d  721. 

Pa.— McCaw  v.  Brinkcr,  26  West 
141. 

21.  Pa.— In  re  Mercer's   Estate,   177 
A.  31,  317  Pa.  237. 
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to  be  credited  to  the  bureau's  special  account  and  received  interest- 
bearing  investment  certificates  therefor  which  were  to  be  construed 
according  to  an  existing  building  and  loan  association  statute,  did 
not  create  a  trust  but  merely  gave  the  teachers  the  same  status  as 
investors,  and  hence  the  teachers  and  bureau  were  not  entitled  to 
a  preference  among  the  building  and  loan  association's  creditors, 
and  this  question  is  properly  solvable  in  a  declaratory  action.** 

The  owner  of  a  lot  for  burial  purposes,  upon  which  a  mausoleum 
had  been  erected  in  a  designated  cemetery,  executed  under  seal  and 
acknowledged  an  instrument,  and  thereafter  delivered  the  same, 
which  said  instrument  declared  that  the  remains  of  certain  named 
persons  should  be  interred  in  the  mausoleum  on  said  lot,  and  au- 
thorized the  cemetery  company  to  effectuate  this  declaration  of 
trust.  The  document  also  contained  a  clause  that  the  donor  bound 
himself  and  his  heirs.  During  his  lifetime  interments  of  some  of 
the  designated  persons  were  made.  On  his  death  the  lot  and 
mausoleum  descended  to  his  son,  and  upon  his  death,  said  property 
descended  to  the  plaintiff,  in  the  action,  who  was  a  grandson  of  the 
original  donor.  In  the  meantime,  a  substantial  sum  of  money  had 
been  given  by  some  of  the  original  designees  to  the  cemetery  com- 
pany, in  trust  for  the  upkeep  of  the  mausoleum,  which  said  sums 
had  been  so  given  upon  the  faith  of  the  declaration  hereinbefore 
mentioned.  Thereafter,  the  grandson  of  the  original  donor,  and 
the  plaintiff  in  the  action,  made,  executed  under  seal,  and  ac- 
knowledged an  instrument  essaying  to  revoke  the  designations 
made  by  the  original  owner  or  donor  with  respect  to  certain  of  the 
designees  who  were  not  of  the  blood  of  the  original  donor  but  were 
chiefly  related  to  him  by  affinity.  The  cemetery  company  refused 
to  recognize  the  effort  at  revocation  and  it  was  declared  that  said 
revocation  was  futile.** 

A  declaratory  action  will  lie  to  determine  the  existence  of  a 
trust  where  property  is  paid  for  by  the  plaintiff  and  title  is  taken 
in  the  name  of  the  defendant.** 

22.  CaL—Burcau  of  Welfare,  Cali-  24.  Eng.— Davies  v.  Christakos  (1930) 
fornia  Teachers'  Ass'n,  Southern  2  D.L.R.  870,  (Manit.)  varied 
Section  v.  Drapeau,  21  Cal.App.2d  (1931)   1  D.L.R.  1009. 

138,  68  P.2d  998.  Ala.--Jacksonville  Public  Service 

23.  N.Y. — Hegeman     v.     Woodlawn  Corporation     v.     Profile     Cotton 
Cemetery,  219  App.Div.  573,  220  Mills,  236  Ala.  4,  180  So.  583. 
N.Y.S.  379.  Ky.— Schwartz  Amusement  Co.  v. 
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It  is  a  principle  of  law,  even  in  the  absence  of  statute,  that  time 
has  long  honored,  that  where  property  is  paid  for  by  one  and  the 
title  taken  in  another  person,  in  the  absence  of  circumstances  show- 
ing a  different  intention  or  purpose,  it  will  be  declared  to  be  held 
by  the  grantee,  in  trust  for  him  who  has  paid  the  consideration  for 
its  purchase.  This  is  generally  designated  as  a  resulting  trust  and 
a  declaratory  action  will  lie  to  establish  such  a  trust.**  A  declara- 
tory action  is  properly  maintainable  by  the  heirs  of  the  wife  seek- 
ing an  adjudication  whether  funds  delivered  to  the  husband  by  the 
wife  were  a  gift  or  were  held  by  the  husband  in  trust.** 

The  action  we  have  under  discussion  will  be  entertained,  to  not 
only  declare  and  determine  the  existence  of  a  trust,  but  the  courts 
in  such  actions  will  adjudicate  whether  it  is  a  dry  or  active  one. 
In  other  words,  when  the  court  is  called  upon  to  make  a  declaration 
with  respect  to  the  existence  of  a  trust,  the  full  power  of  the  court 
will  be  called  into  action,  and  the  nature  of  the  trust  established.*^ 

In  an  action  by  a  life  beneficiary  of  a  valid  inter  vivos  trust  of 
personalty  for  a  declaratory  judgment  to  terminate  the  trust  upon 
the  settler's  death,  an  amended  complaint  represented  an  attempt 
to  terminate  the  trust  which  was  indestructible,  and  hence  the 
complaint  was  dismissible  for  a  failure  to  state  facts  sufficient  to 
constitute  a  cause  of  action.** 

In  a  declaratory  judgment  action,  where  the  court  determined 
that  a  lease  obtained  by  a  lessee,  a  theater  company's  local  manager, 
was  held  by  him  as  trustee  for  the  theater  company,  however,  the 
theater  company  did  not  ask  that  the  manager  be  adjudged  to  hold 
in  that  capacity  such  judgment  was  not  entered,  but  the  theater 
company  could  make  application  by  petition  either  in  the  declara- 
tory action  or  in  an  independent  suit  or  action  to  avail  themselves 
of  the  lease  by  virtue  of  the  above-mentioned  declaration.** 

Independent  Order  of  Odd  Fel-  27.  Pa.--McCaw  v.  Brinker,  26  West 

lows,  Howard  Lodge,  No.  IS,  278  141. 

Ky.   563,   128   S.W.2d  965.  Tcnn.— Allen  v.  Folwell,  1  Tenn. 

Mass.— Liberty     Trust     Co.     v.  App.  515. 

Hayes,  244  Mass.  251,  138  N.E.  28.  N.Y.— Ridge  v.  Felt,  267  App.Div. 

582.  m,  46  N.Y.S.2d  140. 

^   ^.   __        ,oi    c  tc^  29.  Ky. — Schwartz    Amusement    Co. 

25.  65  C.J.  p.  381,  §  154.  ^  Independent  Order  of  Odd  Fel- 

26.  Eng.— Walker   v.    Silk    (1930)    4  lows,  Howard  Lodge,  No.  15,  278 
D.L.R.  201  (B.C.).  Ky.  563,  128  S.W.2d  965. 
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An  action  for  a  declaration  of  relief  is  properly  brought  by  trus- 
tees of  a  common-law  or  Massachusetts  trust  for  the  purpose  of 
establishing  the  trust  and  its  meaning  and  intent,  which  questions 
will  be  determined  by  resort  to  an  interpretation  of  the  declaration 
of  trust  upon  which  the  common-law  or  Massachusetts  trust  was 
founded.'® 

§  575.     Powers  and  Duties  of  Trustees 

The  declaratory  action  is  an  ideal  proceeding  to  grant  relief  to 
trustees,  when  a  justiciable  controversy  arises,  who  are  uncertain 
as  to  their  duties  and  powers  under  the  trust  instrument,  or  where 
some  uncertainty  exists  whether  acting  under  a  written  instrument 
or  otherwise.*'     The  manifest  purpose  of  the  declaratory  statute 


3a  CaL— R.  G.  Hamilton  Corpora- 
tion V.  Corum,  218  Cal.  92,  21 
P.2d  413. 

Dunbar  v.  Anderson,  CaLApp., 
54  P.2d  523,  subsequent  opinion 
Dunbar  v.  Rcdficld,  7  Cal.2d  515, 
61  P.2d  744. 
31.  Eng. — Williams  v.  Dominion 
Trust  Company,  23  B.C.  461 
(1916). 

In  re  Hollins;  Hollins  v.  Hol- 
lins  (1918)  1  Ch.  503. 

In  re  New  Chinese  Antimony 
Company,  Limited  (1916)  2  Ch. 
115. 

In  re  Saillard;  Pratt  v.  Gamble 
(1917)  2  Ch.  140. 

In  re  Moxon  (1916)  2  Ch.  595. 

Cox  V.  Barker,  3  Ch.D.  359 
(1876). 

In  re  Forster,  17  N.S.W.St.R. 
42  (1916). 

Hawkins  v.  Hawkins,  20  N.S. 
W.St.R.  550  (1920). 
Ala.-— First  Nat.  Bank  v.  City  of 
Jacksonville,  236  Ala.  639,  184  So. 
338. 

Street  v.  Pitts,  238  Ala,  531,  192 
So.  258. 

CaL — Dunbar  v.  Anderson,  Cal. 
App.,  54  P.2d  523,  superseded 
Dunbar  v.  Redfield,  7  Cal.2d  515, 
61  P.2d  744. 


Allen  V.  Blair,  13  Cal.App.2d 
227,  56  P.2d  544. 

Ind. — Zumpfe  v.  Piccadily  Realty 
Co.,  214  Ind.  282,  13  N.E.2d  715, 
124  A.L.R.  1060,  mandate  modi- 
fied 214  Ind.  282,  15  N.E.2d  362, 
124  A.L.R.  1068. 

Kan.— First  Nat.  Bank  v.  Mag- 
nolia Petroleum  Co.,  144  Kan  645, 
62  P.2d  891. 

Ky.— Vandyke  v.  Vandyke,  223 
Ky.  49,  2  S.W.2d  1057. 

Marshall's  Trustee  v.  Marshall. 
225  Ky.  168,  7  S.W.2d  1062,  61 
A.L.R.  1365. 

Black  V.  Elkhorn  Coal  Corpora- 
tion, 233  Ky.  588,  26  S.W.2d  481. 

Hay's  Committee  v.  Hay's 
Guardian,  260  Ky.  586,  86  S.W.2d 
313. 

Lindenberger  v.  Kentucky  Title 
Trust  Co.,  270  Ky.  579,  110  S.W. 
2d  301. 

State  Bank  &  Trust  Co.  of 
Richmond  v.  Madison  County,  275 
Ky.  501,  122  S.W.2d  99. 
Mo.— State  ex  rel.  and  to  Use  of 
Clay  County  State  Bank  v.  Walt- 
ner,  346  Mo.  1138,  145  S.W.2d 
152. 

See  also,  Morgan  v.  Fiduciary 
Trust  Co.  of  New  York,  264  App. 
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is  to  enable  a  guardian,  administrator,  or  other  fiduciary  to  go  into 
court  and  seek  guidance  during  the  administration  of  an  estate  or 
trust,  but  the  statute  does  not  apply  where  the  trust  has  already 
been  terminated  by  the  death  of  the  trustee.'* 

Where  the  pleadings  are  interpreted  with  the  extreme  liberality 
and  they  reveal  by  implication,  rather  than  by  express  averment, 
that  the  plaintiffs  and  defendants  are  in  dispute  as  to  whether  the 
duties  of  one  as  a  surviving  trustee  of  a  testamentary  trust  have 
ceased  as  to  the  respective  interests  given  to  the  plaintiffs  by  will 
and  codicil,  in  certain  property,  then  it  was  proper  for  the  trial 
court  to  take  jurisdiction  and  render  a  declaratory  judgment  cov- 
ering the  matters  raised  by  the  pleading  when  thus  interpreted.** 
However,  a  controversy  betwen  trustees  and  the  cestui  que  trust, 
as  to  the  wisdom  of  a  suggested  course  of  action  by  the  trustees 
where  there  is  a  room  for  choice,  fails  as  a  sufficient  basis  for  the 
formulation  of  a  declaratory  decree.'^ 

It  should  be  noted,  however,  that  the  discretionary  powers  of 
trustees  honestly  exercised  is  not  subject  to  control  by  the  courts, 
in  declaratory  actions  or  otherwise."    The  discretionary  powers 


Div.  902,  35  N.Y.S.2d  800,  af- 
firmed 290  N.Y.  615,  48  N.E.2d 
710. 

N.J. — Traphagen  v.  Levy,  45  NJ. 
Eq.  448,  18  A.  222. 
N.Y.— Chemical  Bank  &  Trust 
Co.  V.  Ott,  248  App.Div.  406,  289 
N.Y.S.  228,  modified  274  N.Y.  572, 
10  N.E.2d  557,  reargument  denied 
274  N.Y.  636,  10  N.E.2d  589. 

In  re  Rogers'  Will,  251  App. 
Div.  478,  296  N.Y.S.  872. 

De  Graff  v.  Joyce,  172  Misc. 
919,  16  N.Y.S.2d  601. 

See  also.  Bank  of  New  York  & 
Trust  Co.  V.  Snedeker,  173  Misc 
126,  16  N.Y.S.2d  930,  affirmed  257 
App.Div.  939,  13  N.Y.S.2d  278, 
holding  that  the  members  of  an 
incompetent  person's  committee 
may  maintain  an  action  for  a  de- 
claratory judgment  establishing 
their  right  to  collect  interest  on  a 
loan  made  by  incompetent  to  the 


defendant  for  the  purchase  of  a 

stock  exchange  seat. 

Pa.— Everts  v.  Kepler,  9  D.  &  C. 

439  (Pa.). 

Tenn.— Read  v.  Citizens'  State  R. 

Co.,  110  Tenn.  316,  75  S.W.  1056. 

Wyo. — State  v.  Underwood,  Wyo., 

86  P.2d  707. 

32.  Ga. — ^Tucker  v.  American  Surety 
Co.  of  New  York,  206  Ga.  533,  57 
S.E.2d  662. 

33.  N.C.— Lide  v.  Mears,  231  N.C 
111,  56  S.E.2d  404. 

34.  N.Y.— City  Bank  Farmers'  Trust 
Co.  V.  Smith,  263  N.Y.  292,  189 
N.E.  222,  93  A.L.R.  598,  affirm- 
ing  238  App.Div.  742,  265  N.Y.S. 
654,  and  affirmed  264  N.Y.  396. 
191  N.E.  217,  93  A.L.R.  601,  re- 
argument  granted  264   N.Y.   512, 

191  N.E.  541. 

Pa.— Petition  of  Capital  Bank  & 

Trust  Co.,  336  Pa.  108,  6  A.2d  790. 
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of  a  trustee  with  respect  to  expenditures  are  not  subject  to  be 
controlled  by  a  declaratory  judgment.'* 

The  proceeding  under  discussion  is  a  proper  remedy  to  deter- 
mine the  disposition  to  be  made  of  funds  held  by  a  trustee,  and 
which  is  a  part  of  the  corpus  of  the  trust  estate.'^  Access  may  be 
had  to  the  courts  through  the  instrumentality  of  a  declaratory  action 
to  determine  whether  or  not  a  trustee  is  liable  for  income  tax 
on  income  produced  by  the  trust  res.'*  A  trustee  will  be  advised 
upon  proper  application  in  a  declaratory  action  as  to  whether  or  not 
he  has  power  to  lease  trust  property  or  renew  a  lease  thereon.** 

Likewise,  the  power  of  a  trustee  to  sell  and  convey  the  trust  res 
is  a  proper  matter  for  determination  in  a  declaratory  action.^®  So, 
too,  the  question  of  whether  or  not  the  trustees  are  authorized  to 
execute  a  mortgage  upon  the  trust   property  will  be  declared.^' 

A  court  of  equity  has  power  to  change  the  method  of  adminis- 
tering a  trust  estate  when  it  is  shown  that  such  a  change  is  neces- 
sary to  prevent  losses  or  destruction  of  the  trust  res  and  resort 
to  a  declaratory  action  may  be  had  for  such  purpose.  The  court 
has  power  to  change  a  declaration  of  trust  of  realty  which  permitted 
the  trustees  to  lease  the  realty  subject  to  sale,  under  the  conditions 
stated,  in  the  trust  agreemnt,  so  as  to  permit  the  trustees  to  en- 
ter into  an  oil  and  gas  lease  to  extend  beyond  the  duration  of  the 
trust,  where  oil  was  discovered  on  property  adjoining  the  trust 
property,  after  the  execution  of  the  declaration  of  trust,  and  the 
trust  property  would  be  rendered  worthless  unless  a  gas  and  oil 
lease  was  executed  and  in  these  circumstances  the  rule  against 
courts  modifying  the  terms  of  a  contract  does  not  apply  to  dedara- 

35.  Pa.— In    re    Carwithen's    Estate,  Title  Trust  Co..  370  Ky.  579,  110 
Z27  Pa.  490,  194  A.  743.  S.W.2d  301. 

In  re  Donovan's  Estate,  327  Pa.  40.  Eng.— Cox  v.  Barker,  3  Ch.D.  359 

496,  194  A.  746.  (1876). 

36.  Conn. — Brennan   v.   Russell,    133  CaL — R.    G.    Hamilton    Corpora- 
Conn.  442,  52  A.2d  308.  tion  v.  Corum,  218  Cal.  92,  21  P. 

37.  Conn.— Home     Trust     Co.     v.  2d  413. 

Beard,  116  Conn.  396,  165  A.  208.  Allen  v.  Blair,  13  Cal.  App.2d 

38.  Eng.— McLeod  v.  City  of  Wind-  227,  56  P.2d  544. 

sor,  52  Ont  L.R.  562  (1922).  N.C.— Johnson  v.  Hardy,  216  N.C 

39.  Kan.— First  Nat.  Bank  v.  Mag-  558,  5  S.E.2d  853. 

nolia    Petroleum    Co.,   144   Kan.      41.  Ky. — Hay's  Committee  v.  Hay's 
645,  62  P.2d  891.  Guardian,  260  Ky.  586,  86  S.W. 

Ky. — Lindenbergcr   v.    Kentucky  2d  313. 
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tion  of  trusts  where  the  purpose  of  the  trust  would  not  be  accom- 
plished by  a  strict  adherence  to  the  terms  of  the  declaration ;  and 
when  it  appears  that  the  benfits  which  the  trustors  desired  to 
confer  on  the  beneficiaries  would  not  accrue  to  them  by  such  strict 
adherence  and  a  declaratory  action  is  the  proper  method  to  bring 
about  these  results.** 

Where  it  appeared  that  on  April  5,  1937,  one  Brinker  died  and 
in  his  will  he  devised  a  life  estate  in  two  lots  of  ground,  with  im- 
provements, to  the  plaintiff,  and  he  appointed  his  sons  as  execu- 
tors of  his  estate  and  letters  testamentary  issued  to  them,  the 
estate  was  administered  and  closed  except  the  collection  of  a  note 
of  $125.  It  was  agreed  among  all  of  the  parties  that  the  proceeds 
of  this  note  should  be  used  to  extinguish  the  taxes  for  the  year 
1937  on  the  property  devised  to  the  plaintiff.  However,  the  taxes 
were  not  paid  and  the  property  had  been  sold  to  the  defendant  on 
July  31,  1942,  at  a  tax  sale.  At  the  time  of  the  sale  he  had  in  his 
possession  2/3  of  the  note  above  mentioned  in  the  sum  of  approx- 
imately $87.  Under  these  circumstances  the  declaratory  judgment 
action  could  be  maintained,  and  it  is  held  that  it  was  the  duty  im- 
posed upon  the  defendant  as  executor  to  pay  the  1937  taxes,  that 
a  trust  relationship  existed  between  him  and  the  plaintiff,  that  the 
duty  devolved  upon  the  defendant  by  reason  of  a  fiduciary  rela- 
tionship of  informing  the  petitioner  that  the  1937  taxes  upon  the 
above  mentioned  property  were  unpaid,  and  that  he  violated  his 
trust  in  permitting  the  real  estate  to  be  sold  at  tax  sale  and  bidding 
it  in  thereafter,  and  that  this  conduct  was  a  fraud  upon  the  peti- 
tioner's rights.*' 

In  the  performance  of  a  trustee's  duty  to  distribute  the  trust 
estate  as  directed  by  the  trustor's  will,  the  trustee  which  was  faced 
with  divergent  claims  of  a  character  possessing  legal  substantial- 
ity, was  entitled  to  safeguard  itself  against  the  legal  liability  caused 
not  by  its  own  acts  but  by  that  of  others,  by  bringing  a  declaratory 
judgment  action. 

Where  an  executor  who  was  also  the  residuary  legatee,  de- 
manded that  the  trustee  assign  and  transfer  the  trust  estate  to 
parties  found  entitled  thereto  by  a  construction  of  the  will   by 

42.  CaL— Adams  v.  Cook.  IS  Cal.2d      43.  Pa.— McCaw  v.  Brinker,  Pa.Com. 
352.  101  P.2d  484.  PL,  26  West  Co.  141. 
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the  probate  court  in  a  proceeding  to  which  the  trustee  was  not 
a  party,  and  a  third  party  contended  that  the  adjudication  of  the 
probate  court  was  void  and  demanded  that  the  trustee  convey  an 
interest  in  the  estate  to  such  third  party,  the  trustee  could  under 
these  circumstances  maintain  a  declaratory  action  for  a  declaration 
of  the  rights  of  the  parties  to  the  trust  estate  and  for  a  declaration 
of  the  trustee's  duties  in  regard  thereto.^* 

As  to  whether  or  not  a  deed  tendered  by  a  trustee  in  a  sale  of 
trust  property  is  sufficient  or  is  in  accordance  with  his  authority 
will  be  adjudged  in  an  action  seeking  a  declaration  of  rights.*' 

The  duty  of  a  trustee  with  respect  to  the  investment  of  trust 
funds  is  a  proper  subject  matter  for  a  declaratory  judgment.**  It 
is  not  a  proper  remedy  of  a  beneficiary  of  a  trust  to  determine 
whether  or  not  the  trust  fund  or  a  bank  should  bear  a  loss  oc- 
casioned by  embezzlement  of  money  by  a  bank  cashier  who  was 
also  trustee  of  the  trust  fund.  The  remedy  of  a  strict  equitable 
proceeding  should  be  resorted  to.*^ 

A  court  will  entertain  an  action  by  a  trustee  seeking,  primarily, 
a  declaratory  judgment  determining  the  ownership  of  certain  trust 
certificates  or  bonds  when  such  trustee  sets  up  his  powers  as  such 
and  also  seeks  the  fixing  of  his  compensation,  together  with  an  al- 
lowance for  attorney's  fees  incident  to  the  execution  of  the  trust.** 
In  an  application  by  trustees,  the  court  will  determine  the  right, 

44.  CaL — Security    First    Nat.    Bank  ciaries*  not  being  necessary  par- 
of  Los  Angeles  v.  Tracy,  21  Cal.  ties  as  there  were  none." 

2d  652,  134  P.2d  270,  prior  opin-  Pa.— M  e  a  d  v  i  1 1  e       Theological 

ion,  Cal.App.,  127  P.2d  12.  School  v.  Hempstead,  290  Pa.  222, 

45.  Ky.--Crigler  v.   Rouse,   209   Ky.  138  A.  747. 

439,  272  S.W.  905,  wherein  it  was  46.  Ky.— State    Bank    &    Trust    Co. 

held  in   the   third  syllabus:    "In  of  Richmond  v.   Madison   Coun- 

action   under    Declaratory  Judg-  ty,  275  Ky.  501,  122  S.W.2d  99. 

ment  Act  to  determine  right  un-  47.  N.H. — Chase     v.     Second      Nat. 

der  a  contract  for  sale  of  land,  Bank,  88  N.H.  275,  188  A.  1. 

where   record  owner  was   desig-  It  is  not  easy  to  harmonize  this 

nated  in  deed  as  trustee,  and  in-  holding  with  the  modern  tendency 

vestigation    had    disclosed    that  to  expand  the  applicability  of  the 

only     beneficial     owners     were  declaratory  action  to  new  situa- 

trustee    and    his    grantor,    pur-  tions   and    to   afford    relief   even 

chasers  under  contract  would  be  though  another  remedy  may  exist, 

required  to  accept  deed  joined  in  48.  Fla. — Griley  v.  Rackley,  135  Fla. 

by   them;    'the   unknown   benefi-  829,  185  So.  734. 
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interest  and  claims  of  the  respective  parties  in  and  to  real  and  per- 
sonal property  described  in  the  will  creating  the  trust.^* 

The  power  of  trustees  of  a  college  to  borrow  money  from  a  fed- 
eral agency  for  the  erection  of  college  buildings  and  for  the  im- 
provement and  beautification  of  the  grounds  and  to  issue  warrants 
therefor  is  a  proper  subject  matter  to  be  determined  in  a  declara- 
tory action.'®  Where  the  state  is  the  beneficiary  and  the  trustee  as 
well,  under  a  will,  but  it  is  thereafter  determined  that  it  cannot  act 
in  the  capacity  of  trustee,  another  trustee  may  be  appointed,  and 
in  these  circumstances  the  state  may  maintain  a  declaratory  action 
to  determine  the  rights  and  duties  of  the  trustee  so  appointed.'* 

While  it  is  true  that  trustees  may  seek  directions  from  the  court, 
in  a  declaratory  proceeding  as  to  what  investments  they  are  au- 
thorized to  make,  still,  if  subsequently  the  wisdom  of  such  invest- 
ments is  challenged,  as  where  a  loss  results,  notwithstanding  the 
directions  given  by  the  court  as  to  such  investments,  the  trustees 
will  be  required  to  justify  the  wisdom  thereof  and  this  may  also  be 
done  in  a  declaratory  action.'*  Where  as  ancillary  to  procedings 
in  a  bankruptcy  court  for  a  reorganization  of  a  railroad,  trustees 
under  a  voting  trust  agreement  to  which  the  railroad  was  a  party, 
brought  suit  for  a  declaratory  judgment  as  to  whether  or  not  the 
voting  trust  had  been  extended  by  reason  of  a  request  made  by 
one  of  the  trustees  in  the  reorganization  proceedings,  the  court's 
finding  and  conclusion  that  the  trust  ag^ement  had  not  been  ex- 
tended is  not  equivalent  of  a  disapproval  or  repudiation  by  the  court 
of  the  trustee's  request,  and  the  question  whether  the  request 
should  be  ratified  by  the  court,  and  the  voting  trust  agreement 
extended,  was  thereafter  held  to  be  an  open  one." 

Persons  appointed  by  the  mayor  of  a  city  as  trustees  of  the 
waterworks  department,  without  the  city  council's  approval,  as 


See    also,     Griley    v.     Marion  lege,  235  Ala.  148,  177  So.  747. 

Mortg.  Co.,  132  Fla.  299,  182  So.  51.  Wye— State    v.    Underwood,    54 
297.  Wyo.  1,  86  P.2d  707. 

49.  N.H.— Eastman     v.     First     Nat.  52.  Pa.— In    re    Carwithen's    Estate, 
Bank,  87  N.H.  189,  177  A.  414.  121  Pa.  490,  194  A.  743. 
N.Y.— In    re    Rogers    Will,     251  53.  U.S.— Western    Pac.    R.    Corpo- 
App.Div.  478,  296  N.Y.S.  872.  ration  v.  Baldwin.  CC.A.Mo.,  89 

50.  Ala.— Harman   v.    Alabama    Col-  F.2d  269. 
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required  by  statute,  who  duly  qualified  as  such  trustees,  and  it  was 
so  stipulated  between  the  parties  in  a  declaratory  action  by  a  bank 
as  to  whether  or  not  such  trustees  could  draw  checks  on  the  water- 
works funds,  the  only  question  being  as  to  the  necessity  of  such 
approval  by  the  municipal  council,  it  was  declared  that  the  trustees 
were  entitled  to  be  recognized  by  the  bank  as  such.»* 

An  agent  of  a  trustee  is  disqualified  from  purchasing  trust  prop- 
erty from  the  trustee,  and  this  matter  is  one  properly  determinable 
in  a  declaratory  action."  In  the  absence  of  an  actual  controversy, 
however,  a  trustee  is  not  entitled  to  a  declaratory  judgment  as  to 
his  powers,  rights,  duties  and  legal  relations.'*  The  exercise  of 
supervisory  control  over  trustees  is  one  of  the  inherent  powers  of 
equity  that  has  long  been  recognized  and  enforced,'^  and  no  doubt 
now  exists  as  to  power  of  equity  to  do  so  through  the  instrumen- 
tality of  a  declaratory  action. 

The  subject  matter  of  this  section  is  merely  another  instance 
where  the  instrumentality  of  a  declaratory  action  has  been  used 
for  the  exercise  of  an  inherent  power  of  the  court,  resort  being  had 
thereto  by  reason  of  the  greater  facility  in  attaining  the  ends  of 
justice. 

Attorney's  fees  were  properly  awarded  to  a  trustee's  attorney 
in  an  action  by  the  trustee  for  declaratory  relief,  where  the  attor- 
neys for  all  of  the  parties  signed  a  stipulation  that  the  action  was 
necessary  by  reason  of  adverse  claims  made  upon  the  trustee.'* 

Where  a  trustee  had  resigned  and  claimed  that  the  plaintiflt  had 
misrepresented  to  her,  as  an  inducement  to  obtain  her  signature 
upon  her  resignation  of  trusteeship,  that  the  other  trustees  would 
vote  the  common  stock  held  by  the  trust  to  elect  certain  indi- 
viduals to  comprise  a  new  board  of  directors,  and  that  an  expert 
bakery  accountant  would  be  employed  by  the  plaintiffs  to  inspect 
all  of  the  company's  bakery  plants  and  report  the  result  of  inspec- 

54.  Ind. — Rogers    v.     Calumet    Nat.  In  re  Carwithen's   Estate,  327 
Bank  of  Hammond,  213  Ind.  576,             Pa.  490,  194  A.  743. 

12  N.E.2d  261.  57.  65  C.J.  p.  676,  §  538. 

55.  Eng. — McLennan    v.     Newton  Sec  section  2,  supra. 

(1928)  1  D.L.R.  189  (Manit).  58.  CaL— Musson  v.   Fuller,  57  Cal. 

56.  Pa.— In  re  Sterrett's  Estate,  300  App.2d  5,  133  P.2d  682. 
Pa.  116,  150  A.  159. 
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tion,  which  alleged  misrepresentations  were  promissory  in  char- 
acter, that  constituted  no  defense  to  the  charge  that  such  resigna- 
tion was  valid.'* 

§  576.     Construction  of  Wills 

It  is  settled  beyond  peradventure  of  doubt  that  a  will  may  be  con- 
strued in  a  declaratory  action.*® 


59.  N.Y.— Spaulding  v.  Hotchkiss,  62 
N.Y.S.2d  151. 

The  court  said:  "Assuming  that 
plaintiff  made  these  statements 
and  that  they  were  false,  they 
were  promissory  statements  and 
are  no  defense  to  this  action.  Mere 
promissory  statements  as  to  what 
will  be  done  in  the  future  arc  not 
actionable." 

60.  Eng. — In    re    Nichols'    and    Von 
Joel's  Contract  (1910)   1   Ch.  43. 

Khaw  Sim  Tek  v.  Chuah  Hooi 
Gnoh  Neoh,  91  L.J.P.C.  36  (1921). 
Ala. — Benners  v.  First  Nat'l  Bank 
of  Birmingham,  21  Ala.  74,  22  So. 
2d  435. 

Montgomery    v.    Montgomery, 
236  Ala.  161,  181  So.  92. 
Ariz.— Hill  v.  Hill,  Zl  Ariz.  406, 
294  P.  831. 

Valley  Bank  &  Trust  Co.  v. 
Williams,  46  Ariz.  20,  46  P.2d  645. 
CaL— In  re  Norrish's  Estate,  125 
CaLApp.  166,  26  P.2d  530. 

In  re  Mooney's  Estate,  25  Cal. 
App.2d  481,  n  P.2d  1098. 
Conn. — Comstock    v.    Bridgeport 
Trust  Co.,  106  Conn.  514,  138  A. 
440. 

Gafiney  v.  Shepard,  108  Conn. 
339,  143  A.  236. 

Lloyd  V.  Weir,  116  Conn.  201, 
164  A.  386. 

West  Haven  Bank  &  Trust  Co. 
V.  McCoy,  117  Conn.  489,  169  A. 
49. 

Peyton  v.  Wehrhane,  125  Conn. 
420,  6  A.2d  313. 
Fla. — ^Jones  v.  Neibergall,  —  Fla. 


— ,  42  So.2d  443,  47  So.2d  605.  The 
question  presented  in  this  case  was 
whether  or  not  a  certain  lot  was 
homestead  property  of  decedent's 
and  not  subject  to  devise,  which  lot 
had  been  devised  to  plaintiff,  and 
the  lower  court  held  it  was  not 
homestead  property,  and  the  judg- 
ment was  afHrmed  on  appeal. 

Van   Roy   v.    Hoover,   96    Fla. 
194,  117  So.  887. 

Roberts  v.  Mosely,  100  Fla.  267, 
129  So.  835. 

Ind.— Weppler  v.  Hoffine,  29  N. 
E.2d  204,  rehearing  denied  30  N. 
E.2d  549. 

Kan.— Chenoweth  v.  Hall,  133 
Kan.  310,  299  P.  645. 

HeflFelinger  v.  Scott,  142  Kan. 
395,  47  P.2d  66. 

Union   Electric  Co.  v.   Brown, 
149  Kan.  443,  87  P.2d  521. 

Sharpe  v.  Sharpe,  164  Kan.  484, 
190  P.2d  344. 

Ky.— Bacon  v.  Dickinson,  199  Ky. 
121,  250  S.W.  807. 

Ensminger  v.  Grimes,  201   Ky. 
494,  257  S.W.  19. 

Jett  V.  Cheeke,  201  Ky.  584,  257 
S.W.   1026. 

Duvall  V.  Duvall,  213  Ky.  213. 
280  S.W.  956. 

Cavin  v.  Little,  213  Ky.  482.  281 
S.W.  480. 

Yancy  v.  Payne,  221   Ky.  335, 
298  S.W.  940. 

Corn  V.  Roach,  225  Ky.  725,  9 
S.W.2d  1074. 

Graves  v.  Jasper,  233  Ky.  388, 
25  S.W.2d  1040. 
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Slack  V.  Downing,  233  Ky.  554, 
26  S.W.2d  497. 

Gooding  v.  Watson's  Trustee, 
235  Ky.  562,  31  S.W.2d  919. 

Owens  V.  Owens'  Ex'r,  236  Ky. 
118,32  S.W.2d  731. 

Grainger's  Ex'rs  and  Trustees 
V.  Pennebaker,  247  Ky.  324,  56 
S.W.2d  1007. 

Auxier's  Ex  x  v.  Theobald,  255 
Ky.  583,  75  S.W.2d  39. 

Biggs  V.  Fidelity  &  Columbia 
Trust  Co.,  273  Ky.  54,  115  S.W.2d 
298. 

Baldwin's  Co-ex'rs  v.  Curry, 
272  Ky.  827,  115  S.W.2d  333. 

Ligget  V.  Fidelity  &  Columbia 
Trust  Co.,  274  Ky.  387,  118  S.W. 
2d  720. 

Gathwright's  Trustee  v.  Gaunt, 
276  Ky.  562,  124  S.W.2d  782,  120 
A.L.R.  1403. 

Blankenship  v.  Blankenship,  276 
Ky.  707,  124  S.W.2d  1060. 

Fidelity  &  Columbia  Trust  Co. 
V.  Cornett,  111  Ky.  619,  126  S.W. 
2d  1079. 

Lane  v.  Railey,  280  Ky.  319,  133 
S.W.2d  74. 

Md.— Staley   v.    Safe    Deposit    & 
Trust  Co.  of  Baltimore,  189  Md. 
447,  56  A.2d  144. 
Minn. — In  re  Hasey's  Estate,  192 
Minn.  582,  257  N.W.  498. 

Radintz  v.   Northwestern   Nat. 
Bank  &  Trust  Co.  of  Minneapolis, 
Minn.,  289  N.W.  111. 
N.J.— Johnson  v.  Talman,  99  N.J. 
Eq.  762,  134  A.  357. 

Morrison  v.  Dawson,  115  N.J. 
Eq.   45,   169  A.  694. 

Cross  V.  Cross,  N.J. Sup.,  20  N. 
J.Misc.  359.  21  A.2d  877. 
N.C.— Weill   V.   Weill,   212    N.C. 
^64,  194  S.E.  462. 

Brinn  v.  Brinn,  213  N.C.  282, 
195  S.E.  793. 

Hood  V.  McElvain,  215  N.C 
568,  2  S.E.2  557. 

Wachovia  Bank  &  Trust  Co.  v. 
Holt,  215  N.C.  644.  2  S.E.2d  894. 
K.D.— In  re  Rusch's  Estate,  62  N. 


D.  138,  241  N.W.  789. 
Pa. — In  re  Lantz's  Estate,  52 
York.  97  (Pa.).  The  cited  case 
holds  that  the  rights  of  unborn 
children  may  be  declared  when 
they  are  properly  represented  on 
the  record. 

B'nai  B'rith  Orphanage  and 
Home  for  Friendless  Children  of 
Dist  No.  3  V.  Roberts,  284  Pa.  26, 

130  A.  298. 

Petition  of  Kariher,  284  Pa.  455, 

131  A.  265. 

In  re  Black's  Estate.  288  Pa. 
525.  136  A.  778. 

Petition  of  Smith,  291  Pa.  129, 
139  A.  832. 

In  re  Kidd's  Estate,  293  Pa.  21, 
141  A.  644. 

Reap  V.  Wyoming  Valley  Trust 
Co.,  300  Pa.  156,  150  A.  465. 

In  re  Simpson's  Estate,  304  Pa. 
396.  156  A.  91.  78  A.L.R.  989. 

In  re  Cryan's  Estate,  301  Pa. 
386.  152  A.  675.  71  A.L.R.  1417. 

In  re  Lusk's  Estate,  336  Pa. 
465,  9  A.2d  363,  125  A.L.R.  787. 

In  re  Becker's  Estate,  31  Erie  dl. 

But  see.  In  re  Fry's  Estate.  25 
Erie  Z%^  holding  that  an  ad- 
visory opinion  can  not  be  obtain- 
ed by  a  testamentary  trustee  as 
to  whether  or  not  the  principal  of 
the  estate  should  be  invested  in 
common  or  preferred  stock  of 
sound  corporations,  and  also  that 
such  application  would  be  denied 
on  the  ground  of  lack  of  justicia- 
ble controversy. 

But  see.  In  re  Seemen's  Estate, 
42  D.  &  C.  708. 

In  re  Gramme's  Estate.  22  Leh. 
L.J.  435.  62  D.&C.  388. 

In  re  Jacobs'  Estate.  58  D.&C. 
577. 

See  also.  In  re  Hartenstine's 
Estate,  61  Montg.  233,  54  D.&C. 
280.  holding  that  the  plain  man- 
dates of  will  can  not  be  altered 
at  the  insistence  of  all  of  the  par- 
ties, because  no  controversy  exists 
in  such  a  case. 
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Where  the  testator  provided  in  his  will  that  upon  termination 
of  the  trust,  the  trustee  shall  "pay,  make  over,  and  convey  all  of 
the  trust  funds  in  the  estate,"  to  the  persons  described  as  then 
entitled  thereto,  the  decree  entered  in  such  case  should  provide 
that  the  real  estate  in  question  is  vested  in  the  persons  and  pro- 
portions in  the  will  set  forth,  subject  to  conveyance  thereof  to 
them  as  provided  for  by  the  testator  in  his  testamentary  direc- 
tions.** 

It  is  proper  for  the  court  to  take  jurisdiction  of  a  declaratory 
action  and  determine  the  title  to  property  under  a  will  with  respect 
to  its  character,  and  as  to  whether  or  not  the  title  is  fee  simple 
or  otherwise,  and  in  connection  with  the  character  of  the  property- 
may  determine  whether  or  not  such  property  was  a  homestead  of 
the  testator.**  As  to  whether  or  not  chancery  courts  have  in- 
herent power  to  construe  a  will  in  an  independent  action  apart 
from  any  question  with  respect  to  a  trust,  has  been  a  fruitful  source 
of  disputation  and  controversy,  with  the  weight  of  authority  falling 
on  the  side  that  such  jurisdiction  does  not  exist.  But  where  a 
mere  trust,  in  connection  with  the  will  or  created  by  its  terms  or 
arising  from  its  provisions,  is  involved,  then  a  court  of  equity  un- 
questionably has  inherent  jurisdiction  to  construe  the  will.** 


In  re  Lantz'  Estate,  52  York  97. 

But  see,  In  re  Louck's  Will,  57 
York  81,  holding  that  where  an 
estate  is  ready,  or  practically 
ready  to  close,  the  Orphan's 
Court  in  Pennsylvania  does  not 
have  jurisdiction  to  construe  the 
will  in  a  declaratory  action  and 
also  holding  that  the  Orphan's 
Court  did  not  have  jurisdiction  of 
a  petition  by  a  testamentary  trus- 
tee seeking  the  construction  of  a 
will  to  aid  him  in  carrying  out  the 
provisions  thereof,  and  that  the 
convenience  of  executor  is  not  a 
sufficient  ground  to  construe  a 
will. 

S.C— Des  Portes  v.  Des  Portes, 
157  S.C.  407,  154  S.E.  426. 

See  also  note  87,  A.L.R.  1224. 
Tenn.— Miller  v.  Miller,  149  Tenn. 
463,  261  S.W.  965. 


Waller  v.  Sproles,  160  Tenn.  11, 
22  S.W.2d  4. 

Nashville  Trust   Co.   v.   Dake, 
162  Tenn.  356,  36  S.W.2d  905. 
Tex.— Rust  V.  Rust.  211  S.W.2d 
262,    Tcx.Civ.App.,    affirmed    147 
Tex.  181,  214  S.W.2d  462. 
Vt.— Phillips  V.  Northfield  Trust 
Co.,  107  Vt.  243,  179  A.  154. 
Wash.— Chapin    v.     Collard,     29 
Wash.2d  788,  189  P.2d  642. 

Horton  v.   Briggs,    176   Wash. 
502,  29  P.2d  925. 

61.  Mats.— Hendrick  v.  Mitchell,  320 
Mass.   155,  69  N.E.2d  466. 

62.  Fla. — ^Jones  v.  Neibergall,  —  Fla. 
— ,  42  So.2d  443,  47  So.2d  605. 

63.  N.J.— Bevans  v.  Bevans,  69  N.J. 
Eq.  1,  59  A.  896. 

69  C.J.  p.  855,  §  1968  ct  acq. 
Tenn. — Commerce  Union  Bank  v. 
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A  declaratory  judgment  construing  a  will  is  proper,  despite  the 
fact  that  two  other  actions  in  equity  had  been  previously  filed  by 
different  parties  for  the  purpose  of  having  said  will  construed, 
which  actions  had  been  dismissed;  one  without,  and  one  with 
prejudice.  And  notwithstanding  the  further  fact  that  the  par- 
ticular estate  is  being  administered  in  the  probate  court  and  that 
court  is  empowered  to  construe  the  will.** 

But  whatever  jurisdiction  courts  of  chancery  possessed  before 
the  enactment  of  declaratory  statutes  was  not  disturbed  thereby, 
and  it  would  seem  that  the  litigant  may  resort  to  either  insrumen- 
tality  to  obtain  the  desired  end  of  the  construction ;  that  is  to  say, 
he  may  either  bring  the  customary  suit  in  equity  or  a  proceeding 
for  a  declaration.*' 

Under  the  declaratory  judgment  act  the  court  will  take  juris- 
diction of  an  actual  controversy  as  to  a  justiciable  question  and 
settle  it,  though  in  doing  so,  it  must  construe  a  will  when  there 
is  no  other  equity  to  confer  jurisdiction  on  the  court.** 

The  question  of  whether  certain  stocks  belonged  to  the  defendant 
as  a  specific  legacy  and  not  to  plaintiff  as  residuary  legatee  has 
been  determined  in  a  declaratory  action.*^ 

That  leasehold  properties  passed  under  a  gift  of  real  estate  in  a 
will  and  not  under  a  gift  of  personalty ;  that  is  to  say,  the  charac- 
ter of  the  property  whether  real  or  personal  which  controlled  the 
devise  will  be  determined  in  a  declaratory  action.**  The  proceed- 
ings under  consideration  will  lie  for  a  construction  of  a  will  and 
declaration  of  rights  arising  out  of  a  contract  by  defendants  to 
purchase  certain  lands  from  the  plaintiffs  where  the  title  of  the 
plaintiffs  depended  upon  such  construction.** 

Gillespie,  178  Tenn.  179,  156  S.W.  289  U.S.  736,  11  L.Ed  1484. 

2d  425,  holding  that  the  chancery  Vt.— O'Rourke  v.  Cleary,  104  Vt. 

court  has  jurisdiction  to  advise  an  312,  158  A.  673. 

executor  respecting  the  execution  66.  Ala. — Fillmore  v.  Yarbrough,  246 

of  his  trust  and  to  make  a  decree  Ala.  375,  20  So.2d  792. 

respecting    such    matters    under  67.  Eng. — In  re  Walker  (1921)  2  Ch. 

the  declaratory  judgment  act.  63. 

64.  Fla.— Caldwell  v.  North,  157  Fla.  68.  Eng.— In   re   Holt    (1921)   2   Ch. 
52,  24  So.2d  806.  17. 

65.  U.S.--Chicago     Bank    of     Com-  But  see.  Pa.,  In  re  Northup's 
merce  v.   McPherson,  C.C.A.,  62  Estate,  46  Lack  Jur.  133. 

F.2d  393,  affirming  2  F.Supp.  110      69.  Ky.— Walters  Guardian  v.  Rans- 
and  certiorari  denied  53  S.Ct.  596,  dell,  218  Ky.  267,  291  S.W.  399. 
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A  construction  of  a  will  may  be  obtained  in  a  declaratory  action 
for  the  purpose  of  determining  the  payment  of  an  inheritance  tax.'^^ 
The  fact  that  the  will  has  long  since  been  probated  does  not  mili- 
tate against  the  resort  to  a  declaratory  action  to  seek  a  construc- 
tion thereof  where  it  affects  title  to  property^' 

A  petition  for  the  interpretation  of  a  will  will  be  treated  as  one 
for  declaratory  relief,  even  though  the  testatrix  died  January  27, 
1925,  and  the  will  was  admitted  to  probate  on  February  27,  1925, 
which  petition  was  presented  by  a  beneficiary  under  the  will,  and 
the  fact  that  the  petition  was  not  presented  until  1947  would  not 
militate  against  the  granting  of  declaratory  relief  in  such  a  case.''* 
If  the  action  is  brought  by  one  charged  with  the  duty  of  carrying 
out  the  directions  contained  in  a  will,  it  may  be  grounded  upon 
the  contention  that  such  duty  cannot  be  discharged  without  the 
court's  direction.'^' 

In  an  action  brought  to  construe  a  will,  it  is  proper  in  order  to 
have  a  complete  determination  of  the  issues  involved  that  judg- 
ment creditors  of  a  beneficiary  therein  be  made  parties."'* 

It  would  likewise  seem  to  follow  as  a  logical  application  of  this 
rule  that  such  judgment  creditors  could  maintain  the  action  for  a 
Construction  of  the  will  to  the  end  that  they  may  know  whether  or 
not  under  the  terms  of  the  will  the  interest  of  the  beneficiaries 
might  be  subjected  to  the  payment  of  their  judgments. 

It  is  proper  for  an  executor  to  obtain  a  construction  of  the  will 
to  the  end  that  he  may  be  advised  of  his  powers,  duties,  responsi- 
bilities and  legal  relations  in  the  discharge  of  his  office."  As  to 
whether  or  not  an  executor  may  make  a  lease  upon  the  real  prop- 
erty of  the  decedent'*  or  sell  such  property  of  the  estate  will  be 

Tillman  v.  Blackburn,  276  Ky.      72.  Mass. — Franklin  Square  House  v. 
550.  124  S.W.2d  755.  Siskind,  322  Mass.  556,  78  N.E. 

70.  Eng.— Daly  v.  State  of  Victoria,  2d  649. 

28  C.L.R.  (Austr.)  395  (1920).  73.  Conn.— Ackerman    v.    Union    & 

N.C.— Wachovia   Bank    &   Trust  New  Haven  Trust  Co.,  90  Conn. 

Co.   V.    Lambeth,   213    N.C.   576,  63,  96  A.  149. 

197  S.E.  179,  117  A.L.R.  117.  Ackerman    v.    Union    &    New 

71.  Ky.— George  v.  George,  283  Ky.  Haven  Trust  Co.,  91   Conn.  500, 
381,  141  S.W.2d  558.  100  A.  22. 

Tenn. — Mullens     v.     Mullens,     5      74.  Pa. — In   re   Singer's   Estate,    116 
Tenn.App.  235.  Pa.Super.  23,  176  A.  519. 
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determined  in  a  declaratory  action.''^  It  is  proper  for  an  executor 
to  file  a  declaratory  action  to  determine  the  validity  of  bequests  in 
a  will7« 

In  order  to  entitle  parties  to  appeal  from  a  decree  of  a  trial  court 
construing  a  will,  the  parties  are  required  to  bring  themselves  within 
the  definition  of  "aggrieved  parties'*  within  the  meaning  of  a  statute 
limiting  the  right  of  appeal  generally  from  the  trial  court  to  such 
parties^* 

Where  the  son  of  a  testator,  whose  will  created  a  trust  in  spec- 
ified sum,  a  residuary  trust  for  the  payment  of   income  to  the 
widow  of  the  testator  for  life  and  principal  on  her  death  went  into 
a  trust  fund  for  the  benefit  of  the  grandchildren  of  the  testator, 
fiuch  son  as  testator's  heir  is  entitled  to  maintain  an  action  for  a 
declaratory  judgment  construing  the  will,  at  least  so  far  as  the 
complaint  seeks  a  decision  as  to  the  vaildity  of  all  trusts,  since  the 
first  trust  fund  falls  into  the  residue,  if  it  is  invalid,  and  the  trust 
property  becomes  intestate  if  the  disposition  of  the  residue  is  in- 
valid, so  as  to  entitle  the  plaintiflF  presently  to  his  share  of  the  prop- 
erty, and  it  was  also  held  that  such  son  was  entitled  to  maintain 
the  action  seeking  a  declaratory  judgment  to  the  eflfect  that  trusts 
eflFective  at  the  widow's  death  were  invalid,  notwithstanding  the 
validity  of  the  trust  for  her  benefit,  since  such  son  had  a  present 
right  to  receive  a  portion  of  the  estate  in  the  future.*^ 

Where  a  will  disposed  of  property  in  contravention  to  the  man- 
dates of  the  constitution  and  statutes  of  the  state,  which  provi- 
sions of  the  will  would  be  voided,  the  mere  fact  that  the  plaintiflFs 
in  a  declaratory  action  had  been  beneficiaries  under  the  will  to 
the  extent  of  one  dollar  each,  would   not  militate  against  their 

75.  Conn. — Ackerman    v.    Union    &  Neb. — In  re  Hunter's  Estate,  132 
New  Haven  Trust  Co.,  91  Conn.  Neb.  454,  272  N.W.  318. 

500.  100  A.  22.  78.  Pa.— In    re    Thompson's    Estate, 

Pa.— B'nai  B'rith  Orphanage  and  304  Pa.  349,  155  A.  925,  76  A.L.R. 

Home  for  Friendless  Children  of  1339 

26%o\  ^m  ^''^'''''  ^^  ^''*  ^''  ^^'^'  ^" '"  ^^^^^"^'^  ^''^''' 

in     re     Grammes'     Estate,    62  ^^^^^  ^89  N.W.  756. 

D.&C.  288,  22  Leh.L.J.  435.  79.  Pa.— In  re  Musser's  Estate,  341 

76.  Ky.— Davis    v.    Bennett's    Ex'x,  Pa.  1,  17  A.2d  411. 

272  Ky.  674,  114  S.W.2d  1150.  80.  Conn.— Hill  v.  Wright,  128  Conn. 

77.  Ky.— Lea  v.  Graves,  258  Ky.  501,  12,  20  A.2d  388. 
80  S.W.2d  534. 
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right  to  maintain  an  action  for  declaratory  relief  as  to  the  illegal 
provisions  of  the  will.*^ 

Where  the  executrices  of  an  estate  were  given  power  to  sell 
real  estate,  and  attempted  to  carry  out  the  authority  so  conferred, 
by  entering  into  a  contract  of  sale,  when  it  was  discovered  that 
the  testatrix  in  her  life  time  had  entered  into  an  option  contract 
for  the  sale  of  the  same  property,  a  declaratory  judgment  would 
not  be  granted  in  such  circumstances  authorizing  the  executrices 
to  carry  out  their  contract  of  sale,  and  thereby  nullifying  the 
option  given  by  the  testatrix.** 

In  the  absence  of  a  declaratory  statute,  however,  it  seems  that 
the  courts  will  not  construe  a  will  under  the  inherent  equitable  pow- 
er, where  the  question  involved  is  as  to  the  vested  or  contingent 
nature  of  certain  remainder  estates  thereunder,  at  the  suit  of  one 
whose  rights  will  attach  only  in  a  case  such  remainders  are  deter- 
mined to  be  contingent,  and  then  only  if  the  contingency  hap- 
pens.*' 

The  probate  Court  of  Massachusetts  has  plenary  power  to  in- 
terpret a  will  and  determine  whether  an  estate  therein  created  is 
vested  or  contingent.  The  powers  conferred  under  the  declaratory 
judgment  statute  extends  to  the  interpretation  of  wills  and  con- 
tains no  express  limitation  as  to  the  question  requiring  interpreta- 
tion of  wills,  which  may  be  determined  under  it.  Indeed  inter- 
pretations of  wills  has  been  from  the  beginning  of  the  development 
of  declaratory  procedure,  one  of  the  principal  fields  in  which  that 
procedure  has  operated.** 

Where  it  is  clear  that  the  pleadings  presented  an  adversary  con- 
troversy, the  trial  court  was  authorized  to  construe  doubtful  clauses 
of  the  will  at  the  instance  of  the  executors,  and  also  to  determine 
the  validity  of  the  testament.** 

A  declaratory  action  is  maintainable  to  determine  the  rights  of 

81.  Fla.— Efstathion    v.    Saucer,    158  Valle,  1  Wall.  1,  68  U.S.  1,  17  L, 
Fla.  422,  29  So.2d  304.  Ed.  515. 

82.  Pa.— In    re   Thompson's    Estate,  84.  Mass.— Nat'l.  Schamutt  Bank  of 
360  Pa.  566.  63  A.2d  55.  Boston  v.  Morey,  320  Mass.  492, 

83.  Md.— Wahl    v.    Brewer,    80    Md.  70  N.E.2d  316. 

2Z1,  30  A.  654.  85.  Tex.— Rust  v.  Rust,  147  Tex.  181. 

However,    see     Cross    v.     De  211  S.W.2d  262,  214  S.W.2d  462. 
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the  parties  under  a  will.**  A  declaratory  action  lies  on  behalf 
of  one  who  claims  an  interest  under  a  will  to  determine  what  that 
interest  is,  if  any.  If  it  turns  out  that  the  claimant  has  no  interest, 
then  the  matter  is  ended,  but  if,  on  the  other  hand,  it  should 
develop  that  the  plaintiff  has  an  interest,  then  that  inerest  ought 
to  be  determined.  A  declaratory  action,  under  these  circumstances, 
is  maintainable  under  the  statutory  provision  providing  that  any 
person  interested  under  a  deed,  will,  written  contract,  or  other 
writings  or  whose  rights,  status,  or  other  legal  relations  are  af- 
fected, etc.  However,  the  relief  that  may  be  granted  to  an  inter- 
ested party  under  a  will  in  a  declaratory  action  is  confined  to  such 
relief,  and  may  not  embrace  such  matters  as  relate  to  an  inchoate 
right  of  dower,  a  separation  agreement  between  decedent  and  the 
surviving  spouse  or  other  related  matters,  and  the  fact  that  such 
are  alleged,  and  the  relief  is  prayed  for,  does  not  change  the  situa- 
tion. In  an  action  of  this  character  the  relief  that  may  be  law- 
fully granted  is  confined  to  the  rights  under  the  will.*^  A  declara- 
tory action  will  be  entertained  to  determine  the  distribution  of  an 
estate  under  a  will.** 


86.  Note-87  A.L.R.  1224. 

Am.— Shattuck   v.    Shattuck,   67 
Ariz.  122,  192  P.2d  229. 
Ky.— Laughlin  v.  Ncelcy's  Ex'x, 
223  Ky.  656,  4  S.W.2d  690. 

Owens  V.  Owens'  Ex'r,  236  Ky. 
118,  32  S.W.2d  731. 

Barnes  v.  Graves,  259  Ky.  180, 
82  S.W.2d  297. 

N.J. — Kutschinski  v.  Bourginy- 
non.  102  N.J.Eq.  89,  139  A.  596. 
N.Y.— In  re  Rogers'  Will,  251 
App.Div.  478,  296  N.Y.S.  872. 

In  re  Watson's  Will,  164  Misc. 
940,  300  N.Y.S.  1126. 
Ore. — Anderson  v.  Anderson,  150 
Ore.  476,  46  P.2d  98. 
Pa.— In  re  Levan's  Estate,  314  Pa. 
274.  171  A.  617. 

Petition  of  Prime,  335  Pa.  218, 
6  A.2d  530. 

T«nn. — Schaffer  v.  Handwerker, 
152  Tenn.  329,  278  S.W.  967. 

87.  Mass.— Nat'l.  Schawmut  Bank  of 
Boston  V.  Morcy,  320  Mass.  492, 
70  N.E.2d  316. 


88. 


Tex. — Bethurum  v.  Browdcr,  Tex. 
Civ.App.,  216  S.W.2d  992. 
W.Va.— Tharp  v.  Tharp,  131  W. 
Va.  529,  48  S.E.2d  793.  It  would 
seem,  however,  that  by  present- 
ing different  counts  or  causes  of 
action,  that  all  relief  to  which  the 
plaintiff  was  entitled  could  be  pre- 
sented in  one  action.  This  would 
particularly  seem  to  be  true  in 
the  code  States. 

In  this  connection  see,  Frances 
V.  Ferguson,  246  N.Y.  516,  159 
N.E.  416.  55  A.L.R.  982. 
Eng.— In  re  Wallace  (1920)  2 
Ch.  274.  123  L.T.R.  343,  89  L.J. 
Ch.  450.  36  T.L.R.  481,  64  Sol. 
Jo.  478. 

Ky.— Ruh's  Ex'rs  v.  Ruh.  270  Ky. 
792,  110  S.W.2d  1097. 

See  also,  Cordon  v.  Gregg,  Ore., 
97  P.2d  732. 

Md.— Staley  v.  Safe  Deposit  & 
Trust  Co.  of  Baltimore,  189  Md. 
447.  56  A.2d  144. 
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Heirship  may  be  determined  under  a  will  in  a  declaratory  ac- 
tion.**  An  action  for  a  declaration  is  proper  when  brought  by 
one  seeking  a  determination  of  his  interest  in  the  estate.*®  The 
property  passing  under  the  residuary  clause  will  be  adjudicated  in 
a  declaratory  action.*'  A  remainderman  before  the  death  of  a 
life  tenant  may  bring  an  action  for  a  declaration  as  to  the  con- 
struction of  a  will.** 

Under  the  declaratory  judgment  statute  requiring  all  persons 
claiming  any  interest  which  would  be  affected  by  a  declaration  to 
be  made  parties  to  the  action,  persons  claiming  stock  as  donees, 
possessors  of  stock,  and  remaindermen  under  a  shareholder's  will 
who  would  benefit  by  a  failure  of  the  gift,  were  properly  joined  as 
parties  defendant  in  a  declaratory  action  by  the  shareholder's  ex- 
ecutors to  determine  the  title  to  the  stock.*^ 

A  declaration  will  lie  to  construe  a  will  as  to  whether  or  not  a 
certain  devisee  is  within  the  operation  of  the  rule  in  Shelley's  case ; 
and  a  devise  in  trust  to  one  for  life,  and  afterwards  in  trust  "for 
his  heirs  at  law  absolutely"  does  not  fall  within  the  rule.  The 
first  taker  was  only  entitled  to  a  life  estate  and  his  heirs  at  law  took 
by  purchase  a  fee-simple  estate.** 

In  a  case  where  a  testator  made  a  will  and  thereafter  wrote  a 


89.  Eng.— In  re  Wallace  (1920)  2  Ch.  state  property  should  be  distrib- 

274.  123  L.T.R.  343,  89  L.J.  Ch.  uted. 

450,  36  T.L.R.  481,  64  Sol.  Jo.  478.  Tcnn.— Sadler    v.    Mitchell,     162 

Ala.— Brantley    v.    Brantley,    251  Tenn.  363,  36  S.W.2d  891. 

Ala.  493,  38  So.2d  8,  holding  that  90.  Pa.— In    re    Lerch's    Estate,    309 

under   the   statute   providing   for  Pa.  23,  159  A.  868. 

a  declaratory  judgment,  a  declara-  In  re  Levan's  Estate,  314  Pa. 

tion  as  to  the  status  of  a  child  274,  171  A.  617. 

with  respect  to  its  alleged  father  91.  Kan. — Nagle  v.  Davison,  124  Kan. 

is  contemplated.  230,  259  P.  962. 

Kan. — Lawrence    Nat.    Bank    v.  92.  CaL — Holman  v.  Holman.  25  Cal. 

Smoot,  145  Kan.  189,  64  P.2d  22.  App.2d  445,  11  P.2d  515. 

Mo.— Menees  v.  Cowgill,  359  Mo.  Ky.— Cavin  v.  Little,  213  Ky.  482, 

697,  223  S.W.2d  412,  338  U.S.  949,  281  S.W.  480. 

94  L.Ed.  585,  70  S.Ct.  488,  214  S.  Md.— Brown  v.  Trustee  of  M.  E. 

W.2d  561.  Church  of  Chestertown,  181   Md. 

Ore.— See  also.  Cordon  v.  Gregg,  80,  28  A.2d  582. 

Ore.,  97  P.2d  732,  wherein  it  is  93.  N.J.— Cross    v.    Cross,    N.J.Sup., 

held  that  declaratory  action  will  20  N.J.Misc.  359,  21  A.2d  877. 

be  to  determine  to  whom  inter-  94.  Eng. — In  re  Hussey  and  Green's 

Contract  (1921)  1  Ch.  566. 
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letter  to  one  of  his  executors  that  he,  the  testator,  desired  a  pay- 
ment of  a  specified  sum  to  be  made  to  another  out  of  his  estate,  the 
rights  and  liabilities  of  the  parties  arising  by  virtue  of  such  letter 
and  terms  and  provisions  thereof  are  determinable  in  a  declaratory- 
action.  Also  whether  or  not  the  letter  operated  to  create  or  impose 
any  sort  of  trust  upon  the  estate,  to  be  carried  out  by  the  execu- 
tor.*' The  construction  sought  in  a  declaratory  judgment  action 
may  embrace  the  whole  will  or  merely  a  paragraph  or  article 
thereof.** 

The  construction  of  a  will  in  a  declaratory  action  is  not  confined 
to  the  rights  of  beneficiaries,  but  may  also  determine  the  liabilities 
with  respect  to  a  lease  made  with  decedent.*^  Where  a  will  pro- 
vided that  the  interest  of  any  devisee,  refusing  to  abide  the  deci- 
sion of  the  executor  with  respect  to  the  sale  of  land,  should  be 
forfeited,  and  where  the  executor  delayed  a  number  of  years  before 
attempting  to  partition  the  land  as  directed  by  the  will  or  make  a 
sale  thereof,  a  declaratory  action  was  proper  defining  the  rights  of 
the  parties  and  the  power  of  the  executor  to  sell  in  the  event  that 
partition  in  kind,  in  his  judgment,  was  not  practicable,  and  to  deter- 
mine whether  or  not  a  devisee  seeking  a  partition  would  forfeit 
his  interest  under  the  will.**  It  is  proper  in  a  declaratory  action 
to  determine  the  interest  under  the  will,  of  a  claimant,  and  whether 
or  not  a  condition  imposed  by  the  will  has  been  violated  by  such 
claimant.**  Where  a  will  provides  that  after  the  death  of  the 
testator's  daughters,  a  trust  estate  therein  created  should  go  to 


95.  Minn.— Ives  v.  Pillsbury,  204 
Minn.  142,  283  N.W.  140. 

96.  Bng. — In  re  Hussey  and  Green's 
Contract  (1921)  1  Ch.  566. 
N.Y.— In  re  Watson's  Will,  164 
Misc.  940,  300  N.Y.S.  1126. 

97.  N.Y.— Francis  v.  Ferguson,  246 
N.Y.  516,  159  N.E.  416,  55  A.L.It 
962. 

The  question  involved  in  the 
cited  case  was  the  authority  of 
the  executors  to  assign  the  lease 
without  the  consent  of  the  lessor 
(the  testator  being  the  lessee), 
and  the  court  held:  "An  ordinary 
covenant  against  assignment  does 
not  bind  the  executors  of  the  ten- 


ant, and  is  not  broken  by  a  trans- 
fer of  the  leased  premises  by  oper- 
ation of  law"  and  held  that  the 
executors  could  assign  such  lease 
in  winding  up  the  estate. 

96.  Tex.— Bethurum  v.  Browder,  Tex. 
Civ.  App.,  216  S.W.2d  992. 

99.  Eng.— In  re  Wallace  (1920)  2 
Ch.  274,  123  L,T.R.  343,  89  LJ. 
Ore. — Anderson  v.  Anderson,  150 
Ore.  476,  46  P.2d  98. 
Pa.— In  re  Levan's  Estate,  314  Pa. 
274.  171  A.  617. 

Petition  of  Prime,  335  Pa.  218, 
6  A.2d  530. 

Tenn. — SchafFler  v.  Handwerker, 
152  Tenn.  329,  278  S.W.  967. 
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their  issue,  and  each  daughter  was  still  alive  and  had  a  life  ex- 
pectancy of  a  considerable  period  of  time,  the  testator's  great- 
grandchildren had  no  present  enforceable  rights  which  would  en- 
title them  to  a  judicial  construction  in  a  declaratory  action.'  The 
rule  is  recognized  in  declaratory  actions  in  construing  a  will  that 
the  court  will  decline  to  deal  with  suppositious  situations.* 

Under  the  operation  of  the  foregoing  mentioned  rule,  with  re- 
spect to  suppositious  situations,  testamentary  trustees  cannot  main- 
tain an  action  for  construction  of  a  will  unless  doubtful  questions 
as  to  the  interpretation  thereof  are  involved,  and  unless  the  duties 
of  the  office  of  such  trustees  cannot  be  safely  discharged  without 
advice  and  protection  from  the  court.* 

A  testamentary  trustee  is  not  entitled  to  a  declaratory  judg- 
ment upon  a  controversial  matter  until  he  is  charged  with  the 
responsibility  as  donee  of  a  trust  power.^ 

It  hardly  need  be  added  that  it  is  essential  to  have  all  of  the 
parties  before  the  court  in  a  case  involving  the  construction  of  a 
will  in  order  to  bind  all  interests,  since  the  rights  of  one  party 
will  not  be  declared,  without  adverse  interests  being  heard.' 

Where  a  will  gave  a  residue  of  an  estate  to  the  wife  with  condi- 
tions imposed  if  she  should  remarry  (the  wife  was  also  an  execu- 
trix), she  could  not  maintain  proceedings  in  her  nonfiduciary  ca- 
pacity for  an  instruction  as  to  the  estates  and  powers  intended  to 
be  vested  in  the  legatees  of  the  residue,  nor  as  to  her  rights  under 
the  will  in  her  individual  capacity.* 


1.  Tex. — Munger  v.  Richards,  Tex. 
Civ.App.,  87  S.W.2d  797,  error 
refused. 

2.  Conn. — Ackerman  v.  Union  & 
New  Haven  Trust  Co.,  91  Conn. 
500,  100  A.  22. 

Fla.— Van  Roy  v.  Hoover,  96  Fla. 

194,  117  So.  887. 

Ky. — Norton  v.   Moren,  206  Ky. 

415,  267  S.W.  171. 

N.H.— Gale  v.  Gale.  85  N.H.  358, 

159  A.  122. 

Pa.— Petition  of  Kariher,  284  Pa. 

455,  131  A.  265. 

3.  Ky.— Norton  v.  Moren,  206  Ky. 
415,  267  S.W.  171. 


T«L — Munger  v.  Richards,  Tex. 
Civ.  App..  87  S.W.2d  797,  error 
refused. 

Tcnn.— Third  Nat.  Bank  v.  Com- 
merce Union  Bank,  181  Tenn.  509, 
181  S.W.2d  759. 

Md.— Brown  v.  Trustee  of  M.  E. 
Church  of  Chestertown,  181  Md. 
80,  28  A.2d  582. 

N.J.— Miers  v.  Persons.  92  N.J. 
Eq.  17,  111  A.  638. 

See  also,  section  153,  supra. 
N.H.— Wallace  v.  Brown.  89  N.H. 
561,  3  A.2d  95.    See  also.  In  re 
Gooding's  Will,  134  Misc.  400,  208 
N.Y.S.  793,  wherein  it  was  held,  in 
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Where  the  testator  willed  his  property  to  his  wife  in  trust  for 
her  support  and  maintenance  during  her  lifetime,  medical  care 
and  burial  at  her  death,  and  directed  how  the  balance  should  go 
at  the  time  of  the  death  of  his  wife,  and  created  a  trust  for  other 
purposes  and  thereafter  his  wife  made  a  will  of  her  estate  to  cer- 
tain trustees  to  manage  the  same  for  the  beneficiaries  therein 
named,  the  trustees  of  the  husband's  estate  could  not  maintain  a 
declaratory  action  by  which  it  was  sought  to  have  an  accounting 
of  the  doings  of  the  wife  during  her  lifetime  with  respect  to  the 
trust  created  by  her  husband^ 

A  court  has  power  in  a  proper  case  to  interpret  a  will  before 
any  decree  of  distribution  is  entered  as  to  questions  about  which 
the  parties  are  in  doubt,  and  concerning  which  there  are  disputes 
and  in  this  connection  the  powers  of  the  court  are  plenary.  And 
this  may  be  true  even  if  there  are  no  pressing  controversies  relat- 
ing to  the  rights  and  duties  of  the  various  parties,  but  if  they  are 
all  before  the  court,  and  there  is  sufficient  contentions  to  amount 
to  a  justiciable  controversy  then  the  court  will  assume  jurisdic- 
tion and  call  into  play  its  broad  powers,  and  determine  rights  of 
the  parties  under  a  proper  construction  of  the  will.^ 

It  has  been  held  that  a  legatee  under  a  will  is  not  entitled  to  a 
declaration  of  construction  of  the  will  where  there  is  a  common- 
law  remedy  open  and  available,  as  ejectment*  However,  it  has 
been  correctly  held  that  a  proceeding  for  payment  of  monthly 
sums  of  money  to  the  plaintiff  under  a  will  is  properly  within  the 
scope  of  administration  proceedings  and  not  within  the  ambit  of 
declaratory   action.'® 

the  first  syllabus  "One  marrying        8.  CaL — Chase  v.   Leiter,  Cal. 

testator's  widow,  who  was  not  a  App.2d. ,  215  P.2d  756. 

creditor   of   testator,   and   whose  See  note  25,  infra, 
claim  as  creditor  of  his  deceased  9.  Pa. — Oberts  v.  Blickens,  131  Pa. 
wife  had  not  been  established  in  Super.  11,  198  A.  481.    It  is  sub- 
Surrogate's   Court,   had   no   such  mitted  however,  that  the  learned 
interest  under  Surrogate's  Court  Pennsylvania  court  was  in  error  in 
Act,  section  145,  as  would  entitle  this  decision,  since  according  to 
him  to  petition  for  a  construction  the  great  weight  of  authority  the 
of  will  for  purpose  of  having  it  existence  of  another  remedy  does 
declared  that  his  wife,  at  time  of  not  militate  against  the  granting 
her  death,  owned  one-half  interest  of  declaratory  relief, 
in  testator's  property."  See  section  195,  supra. 
7.  Mass.— Hendrick  v.  Mitchell,  320  10.  Cal.— In  re  McGirl's  Estate,  125 
Mass.  155.  69  N.E.2d  466.  Cal.App.  310,  13  P.2d  746. 
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While,  as  we  have  already  seen  that  the  enactment  of  the  de- 
claratory statutes  does  not  supplant  the  inherent  jurisdiction  of 
courts  of  equity  when  the  case  is  otherwise  proper  for  the  exer- 
cise thereof  to  construe  a  will,  still,  the  fact  of  the  existence  of 
such  inherent  jurisdiction  does  not  in  any  way  prohibit  or  inter- 
fere with  a  court  of  equity  construing  a  will  by  means  of  a  de- 
claratory action.^  ^ 

Under  a  statute  providing  a  suit  in  equity  in  a  probate  court 
shall  not  be  open  to  objection  on  the  ground  that  a  mere  judg- 
ment, order,  or  decree  interpreting  a  written  instrument,  or  writ- 
ten instruments,  is  sought  thereby,  and  in  such  a  suit,  said  court 
may  make  binding  determinations  of  rights,  interpreting  the  same, 
whether  any  consequential  relief  is,  or  could  be,  claimed.  This 
statutory  authority,  which  is  substantially  the  provision  of  the 
declaratory  judgment  statute,  is  broad  enough  to  permit  the  inter- 
pretation of  wills  without  regard  to  the  kind  of  questions  that 
may  be  presented  in  respect  thereto.'*  This  is  essentially  so  since 
the  interpretation  of  wills  has  been  from  the  beginning  of  declara- 
tory procedure,  one  of  the  principal  fields  in  which  that  procedure 
has  operated.'* 

It  has  been  held  in  England  that  the  court's  power  to  construe 
a  will  in  a  declaratory  action  is  discretionary.'^ 

The  discretion  exercised  by  the  courts  in  the  construction  of 
wills  extends  to  a  determination  of  whether  or  not  remainder  in 
a  trust  fund  is  contingent  or  vested." 

It  is  proper  in  a  declaratory  action  to  construe  a  will  to  deter- 
mine whether  or  not  one  mentioned  by  his  Christian  name  only 


11.  S.C.— Des  Portcs  v.  Dcs  Portes,  15.  Mais.— Nat'l   Shawmut  Bank  of 
157  S.C.  407,  154  S.E.  426.  Boston    v.    Morey.    supra,    (320 

12.  Maw.— Nat'l.  Shawmut  Bank  of  Mass.  492,  70  N.E.2d  316). 
Boston  V.  Morey,  320  Mass.  492,  In  the  course  of  opinion,  the 
70  N.£.2d  316.  court  said,  "This  being  a  suit  in 

13.  MaM.-NafI.  Shawmut  Bank  of  f"!*^' **':^  ~"'*  "Pon  appeal  will 

Boston  V.  Morey.  supra.  '''^^!  ''*'"'«  **  .l""*'""  ?^  ^V 

cretion  upon  the  law  and  the  cvi- 

14.  En«.— Bright   v.   Tyndall,   4   Ch.  ^^^^^   ^j^j^^^  ^^^^  weight,  how- 

189  (1876).  gygr,  to  the  action  of  the  trial 

See  section  386  et  seq.,  supra.  judge." 
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was  the  party  intended. '•  A  court  will  not,  however,  enter  upon 
the  construction  of  a  will  in  a  declaratory  action  where  the  decree 
can  only  operate  with  respect  to  land  situated  in  a  foreign  juris- 
diction.* ^  Where  the  construction  of  a  will  was  sought,  which 
devised  an  interest  in  realty,  and  the  question  involved  being 
whether  or  not  the  interest  so  devised  was  subject  to  a  claim  on 
behalf  of  the  testator's  estate  and  it  was  held  that  this  was  not 
germane  to  the  action  seeking  such  construction.** 

In  an  action  for  declaratory  relief,  where  the  parties  stipulated 
that  an  actual  controversy  existed  between  them,  as  to  whether 
plaintiff's  contemplated  actions  in  the  courts  of  California  and 
Texas  for  declaratory  judgments,  determining  the  community  or 
separate  character  of  properties  in  the  estate  of  plaintiff's  deceased 
husband,  would  violate  the  provisions  of  his  will  disinheriting  any 
devisee  or  legatee  unsuccessfully  contesting  or  opposing  the  plan 
of  the  will,  and  defendant  did  not  deny  that  a  controversy  arose  out 
of  a  dispute  as  to  proper  construction  of  the  will,  a  court  of  gen- 
eral jurisdiction  had  jurisdiction  of  the  action,  since  disputes  as 
to  proper  construction  of  wills  may  be  resolved  in  a  declaratory 
action.'* 

In  an  action  for  a  declaratory  judgment  nullifying  a  deed  of 
trust  executed  by  a  deceased  and  a  portion  of  his  will,  a  judgment 
containing  less  liberal  provisions  for  the  future  wife  and  unborn 
children  of  the  deceased's  son  than  the  provisions  made  for  such 
persons  in  the  will  and  deed  of  trust,  was  unauthorized,*^ 

A  suit  for  a  declaratory  decree  construing  the  provisions  of  a 
will  and  codicil  is  not  dismissible  on  the  ground  that  the  probate 
court  is  the  proper  tribunal  for  the  distribution  of  the  estate  be- 
queathed, thereby  precluding  the  exercise  of  equitable  jurisdiction, 
since  a  declaratory  decree  is  not  an  administration  or  the  distribu- 

16.  CotuL — Braman  v.  Babcock,  98  with  respect  to  gifts  of  property 
Conn.  549,  120  A.  150.  by  decedent  in  his  lifetime. 

17.  Conn.— Braman  v.  Babcock,  98  18.  Ind.— Wcppler  v,  Hoffine,  29  N. 
Conn.  549,  120  A.  150,  E.2d  204,  rehearing  denied  30  N. 
Ky.— See     also,     Pikeville     Nat.  E.2d  549. 

Bank  &  Trust  Co.  v.  Shirley,  281  19.  CaL— Golden  v.  Costello,  50  Cal. 

Ky.  150,  135  S.W.2d  426,  wherein  App.2d  363,  122  P.2d  959. 

it  is  held  that  a  declaration  may  20.  N.C.— Duffy  v.   Duffy,  221   N.C. 

be  had  as  to  the  rights,  liabilities,  521,  20  S.E.2d  835. 

and  legal  relations  of  the  parties 
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tion  of  the  estate,  but  its  purpose  is  merely  to  advise  interested 
parties  of  their  rights  under  the  instrument.*^ 

In  a  suit  by  an  executor  and  part  of  the  beneficiaries  opposed  by 
the  other  beneficiaries  for  the  construction  of  a  will  and  codicil 
containing  apparently  conflicting  provisions  where  the  estate  each 
would  take  under  the  will  depended  directly  on  the  construction 
of  one  particular  provision,  but  as  to  other  provisions  claims  of 
the  parties  were  only  for  argumentative  purposes  and  not  for  a 
direct  benefit  from  holding  in  their  favor,  an  "actual,  genuine  and 
live  controversy'^  was  presented  warranting  a  declaratory  de- 
cree.2* 

Where,  however,  the  principal  purpose  of  a  complaint  in  a  tax- 
payer's class  action  was  to  obtain  a  construction  of  a  will  bequeath- 
ing sums  in  trust  for  a  city,  and  it  was  alleged  in  a  beneficiary's 
cross-complaint  which  sought  to  terminate  the  trust  and  to  obtain 
possession  of  the  trust  funds,  under  these  circumstances  the  case 
did  not  involve  an  action  for  a  declaratory  judgment,  notwithstand- 
ing the  fact  that  it  was  necessary  to  determine  the  rights  of  the 
parties  under  the  will.*® 

In  an  action  for  declaratory  judgment  construing  a  will  where 
the  only  issue  was  plaintiflF's  right  to  receive  trust  property,  a  de- 
cree dismissing  the  action  would  not  be  construed  as  a  refusal 
to  take  jurisdiction,  but  as  a  decision  against  the  plaintiff  on  the 
merits  where  the  decree  contained  a  general  finding  in  favor  of  the 
defendant  and  against  the  plaintiff,  and  ordered  that  the  plaintiff 
take  nothing  by  reason  of  his  petition. 

And  even  though  such  a  decree  did  not  specifically  define  the 
rights  of  the  parties,  the  cause  would  not  be  remanded  for  the 
entry  of  a  judgment  in  accordance  with  the  opinion  on  appeal, 
where  the  trial  court's  decree  was  sufficiently  specific  to  advise  the 
plaintiff  of  his  rights.** 

A  bill  to  construe  a  will  or  trust  agreement  for  the  purpose  of 

21.  Md.— Brown    v.    Trustee    of    M.      23.  Ind.— Barnard  v.  Kruzan,  221  Ind. 
E.    Church   of   Chestertown,    181  208.  46  N.E.2d  238. 

Md.  80,  28  A.2d  582.  24.  Mo.— Dyas  v.  Dyas.  Mo.App.,  165 

22.  Md.— Brown  v.  Trustee  of  M.  E.  S.W.2d     317,     transferred    from, 
Church  of  Chestertown,  181  Md.  Sup.,  163  S.W.2d  557. 

80,  28  A.2d  582. 
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present  distribution  or  other  action  by  a  fiduciary,  or  a  bill  to 
quiet  title,  ordinarily  based  on  present  possession,  asking  judg- 
ment but  no  execution,  may  be  prosecuted  under  statutory  au- 
thority as  a  proceeding  in  rem  or  quasi  in  rem  without  personal 
service,  and  this  may  likewise  be  true  of  a  bill  for  declaratory 
judgment  construing  a  will,  even  if  no  present  action  is  necessary, 
if  the  bill  presents  an  actual  controversy  between  adverse  parties 
seeking  a  determination  of  their  legal  rights.^' 

§  577.    Probate  of  Estates 

A  probate  court  has  jurisdiction  to  render  a  declaratory  judg- 
ment determining  the  validity  of  an  antenuptial  contract  entered 
into  between  a  decedent  and  his  widow  where  the  estate  was  in 
process  of  being  settled,  and  the  widow  was  contending  that  the 
antenuptial  contract  was  of  no  effect,  while  the  heirs  of  the  de- 
cedent claimed  that  the  contract  was  binding,  and  the  executor  felt 
insecure  and  that  he  could  not  safely  distribute  the  assets  of  the 
estate  until  there  was  a  final  determination  of  the  question  in- 
volved.** 

Where  a  son  filed  a  motion  in  the  probate  court  for  an  order 
requiring  the  administrator  to  account  and  the  motion  was  grant- 
ed, and  in  pursuance  thereof  a  report  and  final  account  was  duly 
filed  and  the  son  did  not  challenge  its  correctness  or  except  there- 
to, and  the  administration  of  the  estate  was  still  pending,  and  the 
final  account  was  not  yet  approved,  such  son  was  not  entitled  to  a 
declaration  through  which  the  probate  court  would  tell  him  in  ad- 
vance what  the  ruling  of  the  court  would  be  with  respect  to  the 
account,  if  and  when  the  same  is  attacked.*^ 

But  on  the  other  hand  it  has  been  held  that  it  was  never  intended 
by  the  Declaratory  Judgment  Act  to  enable  the  district  court,  or 
other  court  of  general  jurisdiction  to  supercede  the  probate  court's 
functions  provided  in  the  probate  code  as  to  construction  of  wills 

25.  Md—Staley   v.    Safe   Deposit   &  Ohio  App.  488,  24  N.E.2d  603. 
Trust  Co.  of  Baltimore,  189  Md.  Sullivan  v.  Cloud,  62  Ohio  App. 
447,  56  A.2d  144.  462,  24  N.E.2d  625,  and  also  sec- 
See  note  8,  supra.  tion  576,  supra. 

26.  Ohio — Pearson    v.    Pearson,    58  27.  Ohio — Price  v.  Dempsey,  68  Ohio 
Ohio.App.  503.  16  N.E.2d  837.  App.  136,  36  N.E.2d  533. 

See   also,    Ritter  v.    Ritter,   62 
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or  the  ordinary  administration  in  the  decedent's  estate,  and  a  court 
of  general  trial  jurisdiction  has  no  power  to  entertain  an  action 
for  a  declaration  of  rights  in  the  construction  of  wills  and  for  a  de- 
termination of  parties  to  whom  the  estate  should  be  distributed, 
since  only  the  probate  court  has  jurisdiction  to  determine  such 
questions  on  the  final  settlement  of  the  estate ;  and  the  parties  not 
satisfied  therewith,  may  appeal  therefrom  and  raise  such  questions, 
as  shall  seem  to  be  necessary  to  a  complete  determination  of  the 
matters  in  dispute.** 

The  only  time  when  the  probate  court  has  power  to  declare 
rights  and  status  and  legal  relations  of  interested  parties  as  heirs, 
executors,  etc.,  in  a  decedent's  estate  under  the  Uniform  Declara- 
tory Judgments  Act  is  .after  the  administration  of  the  estate  has 
been  commenced  in  the  probate  court  and  while  it  is  still  pend- 
ing.** 

On  the  other  hand,  however,  an  administrator  is  not  entitled  to 
a  judgment  of  declaration  determining  the  inheritance  of  the  de- 
cedent's personal  estate,  since  the  probate  court  in  the  course  of 
administration  had  ample  jurisdiction  to  decree  a  distribution  there- 
of in  accordance  with  the  requirements  of  the  statute  on  descent 
and  distribution.*® 

A  statute  providing  that  a  creditor,  whose  right  of  action  does 
not  accrue  within  nine  months  after  the  date  of  the  appointment 
of  the  executor  or  administrator,  may  present  his  claim  at  any 
time  before  the  estate  is  fully  administered,  is  of  no  substantive 
aid  to  the  plaintiff  who  sought  a  declaration  of  rights,  in  a  court 
other  than  the  probate  court,  construing  the  rights  and  liabilities 
of  the  parties  under  a  lease  to  the  decedent,  since  such  statute  pre- 
scribes a  procedure  to  be  had  in  the  probate  court.** 

An  executor  or  trustee  may  maintain  an  action  to  determine 
when  a  sum  of  money  owing  to  an  estate  is  payable  where  it  is 

28.  Kan.— Pennington  v.  Green,  152  164  Ore.  306,  97  P.2d  732,  101 
Kan.  739,  107  P.2d  766.  P.2d  414. 

29.  Ohio— Radaszewski  v.  Keating,  Pa.— In  re  Lochrie's  Estate,  340 
141  Ohio  St.  489,  49  N.E.2d  167.  Pa.  145,  16  A.2d  133. 

30.  N.H.— Young  v.  Bridges,  86  N.H.  31.  Ohio— Meek  v.  City  Nat.  Bank 
135,  165  A.  272.  &  Trust  Co.,  65  Ohio  App.  349, 
Ore.- But  see  Cordon  v.  Gregg.  30  N.E.2d  347. 
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evidenced  by  an  ambiguous  writing,  as  well  as  the  maturity  dates 
of  interest  on  the  loan.'* 

An  executor  of  an  estate  is  not  required  to  assume  the  risk  of 
deciding  a  question.  He  has  a  right  under  the  declaratory  judg- 
ment law  to  go  into  a  court  of  equity  and  be  advised  as  to  his  duty 
with  reference  to  the  validity  of  a  claim  filed  against  the  estate, 
and  a  court  of  equity  has  jurisdiction  to  advise  and  instruct  him 
with  reference  thereto.  So,  where  a  claim  has  been  filed  and  it  is 
contended  said  claim  is  void  on  its  face,  he  may  go  into  a  court  of 
equity  to  determine  such  question,  even  though  he  filed  no  excep- 
tions to  the  claim  or  raised  any  question  in  respect  thereto  in  the 
probate  court.'* 

A  petition  on  behalf  of  the  estate  of  a  sister,  for  a  declaration  of 
rights  allegedly  received  on  behalf  of  such  sister  by  a  brother  who 
died  intestate,  was  properly  dismissed  without  prejudice,  where 
such  petition  failed  to  show  such  a  real  controversy  and  related  to 


32.  Ky. — Murreirs  Ex'r  v.  Bohannon, 
228  Ky.  13.  16  S.W.2d  455.  The 
writing  was: 

"Due  Mrs.  M.  M.  Murrell,  Two 
Thousand  $2000.00,  in  cash  this 
day  borrowed  from  her.  This  6th 
day  of  October,  1924. 

"(Signed)    J.  H.  Bohannon" 

The  testatrix  had  this  to  say 
with  respect  to  the  obligation, 
"My  brother,  J.  H.  Bohannon,  is 
indebted  to  me  in  the  sum  of 
$2000.00  and  if  the  same  or  any 
part  of  it  shall  remain  unpaid  at 
the  time  of  my  death  it  is  my  will 
and  I  desire  that  the  debt  be  not 
collected  by  the  executor,  but  that 
the  same  be  transferred  to  said 
trustee,  the  Columbia  &  Fidelity 
Trust  Co.,  and  held  by  it  as  an 
investment  of  that  much  of  the 
estate  held  by  it  in  trust  and  I 
desire  that  during  the  life  of  my 
brother  no  suit  be  brought  to  col- 
lect said  debt.  In  order  that  the 
same  may  not  be  barred  by  the 


33. 


statute  of  limitation,  the  trustee 
is  authorized  without  liability  to 
itself  to  renew  said  note  at  any 
time  and  my  said  brother  must  in 
order  to  avail  himself  of  the  ex- 
tension herein  given  renew  the 
same  when  requested  by  said 
trustee."  Under  this  instrument 
it  was  held  that  the  $2,000  was 
due  at  once,  and  that  the  interest 
thereon  was  payable  on  demand 
and  biennially  thereafter. 
N.Y. — Limberg  v.  Limberg,  256 
App.Div.  721,  11  N.Y.S.2d  690,  af- 
firmed 281  N.Y.  821,  24  N.E.2d 
488.  Declaratory  action  lies  to 
determine  whether  or  not  an  heir 
is  required  to  pay  rent  for  occu- 
pancy of  real  estate  owned  by  the 
estate. 

Tenn. — Commerce  Union  Bank  v. 
Gillespie,  178  Tenn.  179,  156  S.W. 
2d  425. 

See  section  582,  infra. 

Miller  v.  Morelock,  185  Tenn. 
466,  206  S.W.2d  427. 
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matters  which  could  well  be  determined  in  a  suit  to  settle  or  in 
settlement  of  the  estate  of  the  brother.^* 

A  declaratory  action  against  an  administrator  and  others,  which 
was  commenced  within  six  months  following  the  qualification  of 
the  administrator  in  so  far  as  the  action  sought  to  have  the  ad- 
ministrator do  anything  at  all,  was  premature  under  the  statute 
in  the  particular  jurisdiction,  and  the  court  should  have  dismissed 
the  action  on  the  administrator's  motion  and  thereafter  properly 
dismissed  it  on  such  administrator's  special  demurrer.*' 

So  where  a  testator's  will  was  probated  in  the  year  1924,  and  the 
testator's  widow  died  in  the  year  1930,  and  a  proceeding  was  com- 
menced in  the  year  1938  under  the  declaratory  judgment  statute 
by  the  testator's  son  against  his  brothers,  sisters,  and  others  by 
which  it  was  sought  to  determine  plaintiff's  interest  in  certain  land 
left  to  him  under  the  will,  such  proceeding  did  not  constitute  "an 
attempt  to  contest  a  will"  within  the  meaning  of  an  '*in  terrorem" 
provision  of  the  will.** 

In  strictly  probate  matters  pending  before  the  probate  court,  it 
is  not  necessary,  required  or  permitted  for  the  probate  court  to 
suspend  procedure  in  the  usual  and  traditional  manner  for  the  pur- 
pose of  making  some  collateral  inquiry  by  a  dcelaratory  judgment 
proceeding.*^ 

§  578.    Contest  or  Cancellation  of  Will  Before  Death 

Until  a  testator's  death,  the  executors  named  in  his  will  acquire 
no  rights  or  powers  under  it,  and  until  the  will  is  probated,  they 
are  only  executors  in  embryo,  and  they  cannot  obtain  a  declaration 
that  the  will  be  probated  during  the  testator's  life  to  protect  an 
oral  contract  in  hostility  to  its  terms.**    It  would  seem  to  follow 

34.  Ky. — Sullcnger's  Adm'r  v.  Sullen-  resentative  since  there  is  nothing 
ger's  Adm'x,  287  Ky.  238,  152  S.  in  the  act  to  indicate  the  purpose 
W.2d  570.  to   repeal   laws  with   relation   to 

35.  Ky. — S  u  1 1  e  n  g  e  r  v.  Sullenger's  restrictions,  prohibitions,  or  limi- 
Adm'x,  287  Ky.  232,  152  S.W.2d  tations,  provided  by  other  laws 
571.  This  case  holds  that  the  de-  for  orderly  procedure,  unless  there 
claratory  judgment  act  did  not  re-  be  a  definite  conflict. 

peal  the  statute  prohibiting  main-  36.  Ky. — George  v.  George,  283  Ky. 
tenance  of  an  action  against  a  381,  141  S.W.2d  558. 

personal  representative  until  the  37.  Pa. — In  re  Gerety*s   Estate,  349 
expiration    of    six    months    after  Pa.  417,  37  A.2d  792. 

qualification  of  such  personal  rep- 
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that  a  declaratory  action  cannot  be  resorted  by  the  executors  to 
procure  a  declaration  in  and  of  any  right  under  the  will  or  to  as- 
sert any  contention  in  contravention  of  its  terms  during  the  life  of 
the  testator. 

So  a  declaratory  or  other  action  will  not  lie  during  the  life  of 
the  testator  to  compel  the  surrender  and  cancellation  of  a  will  in 
the  custody  and  control  of  a  third  party  defendant  on  the  ground 
that  the  testator  did  not  possess  testamentary  capacity  at  the  time 
of  the  making  and  executing  of  the  will.**  The  court  cannot  in  a 
declaratory  action  answer  a  purported  question,  even  on  an  agreed 
statement  of  facts  as  to  the  existence,  revocation,  validity  or  con- 
struction of  a  will,  for  example,  as  to  whether  a  joint  and  mutual 
will  of  husband  and  wife  was  revoked  by  the  husband's  marriage 
after  the  wife's  death  where  the  will  had  never  been  probated.^^ 


38.  N.Y.— Kellogg  v.  White,  103  Misc. 
167,  169  N.Y.S.  989,  modified  186 
App.Div.  911,  172  N.Y.S.  548. 

Edson  V.  Parsons,  155  N.Y.  555, 
50  N.E.  265. 

39.  DL— O'Brien  v.  Bonfield,  220  111. 
219,  n  N.E.  167. 

Ind— Harris  v.. Harris,  61  Ind.  117. 
But  it  is  submitted  that  a  situa- 
tion could  arise,  wherein  a  testa- 
tor could  maintain  an  action  for 
a  declaration  with  respect  to  his 
will,  and  that  is,  in  a  case  where 
the  will  was  in  the  custody  of  a 
third  party  who  refused  to  sur- 
render it  to  its  maker  on  demand, 
it  is  submitted  a  declaratory  ac- 
tion could  be  maintained  to  ob- 
tain a  determination  of  revoca- 
tion. This  would  be  advisable  at 
least  in  those  jurisdictions  where- 
in statutes  are  encountered  pre- 
scribing an  exclusive  method  of 
revoking  a  will,  which  revoca- 
tion could  not  be  resorted  to 
without  possession  of  the  will, 
as  "by  being  burnt,  torn,  canceled, 
obliterated  or  destroyed  with  in- 
tent and  for  the  purpose  of  re-  40. 
voking  the  same."  It  may  be  sug- 
gested that  an  effectual  revoca- 
tion may  be  accomplished  by 
making  a  new  will,  and  that  is 
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true,  but  still  this  course  would 
not  be  a  sure  solution  of  the  sit- 
uation for  the  reason  that  if  the 
last  will  were  adjudged  defective- 
ly made,  or  executed,  or  if  it 
should  be  determined  that  the 
testator  lacked  testamentary  ca- 
pacity, then  the  first  will  would 
stand,  although  it  continued  to 
exist  against  the  desire  of  testator 
and  was  not  a  will  at  the  time  of 
his  death  but  was  not  legally  re- 
voked because  of  the  act  of  the 
custodian.  No  reported  case  has 
been  encountered  within  the  ambit 
of  the  author's  research.  The  au- 
thor encountered  a  situation  sim- 
ilar to  the  foregoing  hypothesis. 
The  will  stood  because  possession 
thereof  could  not  be  obtained — 
being  in  a  third  party's  hands  who 
refused  to  part  with  it. 
Mich. — Lloyd  v.  Wayne,  Circuit 
Judge,  56  Mich.  236,  23  N.W.  28, 
56  Am.Rep.  378. 

Wash.— Pond  v.  Faust,  90  Wash. 
117,  155  P.  776,  Ann.Cas.l918A, 
736. 

N.C.— Poore  v.  Poore,  201  N.C. 
791,  161  S.E.  532,  but,  however, 
see  Sterkx  v.  Sterkx,  193  La.  409, 
190  So.  628. 
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§  579.    Construction  and  Exercise  of  Powers  of  Appointment 

A  declaratory  action  will  He  to  determine  whether  or  not  the 
donee  of  a  power  of  appointment  under  a  will  has  exercised  the 
same.^'  A  remainderman  whose  vested  remainders  in  trust  prop- 
erty were  changed  by  the  donee  of  a  power  of  appointment  in  the 
exercise  thereof  by  segregating  from  the  corpus  a  separate  fund 
in  an  amount  of  present  worth  of  remainders  to  be  accumulated 
during  the  life  of  the  longest  lived  life  tenant,  is  entitled  in  a  de- 
claratory action  to  challenge  the  alleged  power  of  appointment.^* 
The  power  of  appointment  will  be  construed  and  interpreted  in 
a  declaratory  action.^* 

§  580.    Endowments 

A  declaratory  action  will  lie  to  determine  the  duration  of  an 
endowment  bestowed  upon  an  institution  where  it  is  claimed  by 
the  donee  that  the  terms  of  the  endowment  had  become  unprofit- 
able, and  desired  to  be  relieved  of  the  obligations  imposed  under 
the  terms  thereof.^^  A  declaratory  action  is  properly  maintain- 
able to  determine  the  purposes  and  uses  under  a  proper  interpre- 
tation of  the  terms  of  the  instrument  of  endowment,  that  the  same 
may  be  applied  to.*' 

§  581.    .Ownership  of  Assets  of  Estates 

A  declaratory  action  is  maintainable  to  determine  the  disputed 
ownership  of  the  assets  of  an  estate  between  the  real  or  personal 
representative  and  another  claimant.-** 

41.  Ky.— U.  S.  Trust  Co.  v.  Win-  Bennett,  281  N.Y.  115,  22  N.E.2d 
Chester,  277  Ky.  434,  126  S.W.2d  305,  reversing  256  App.Div.  120, 
814.  8  N.Y.S.2d  922. 

42.  Pa.— In  re  McKallip's  Estate,  324  46.  Kan.— Nagle  v.  Davidson,  124 
Pa.  438,  188  A.  343,  109  A.L.R.  Kan.  230,  257  P.  962. 

1095.  N.C.— Johnson  v.  Hardy,  216  N. 

43.  Eng.-Cox  v.  Barker,  3  Ch.D.  C.  558,  5  S.E.2d  853.  Declaratory 
359  (1876)                                                  action  to  have  a  purported  sale  by 

,,   ^       . ,'         .    ,       ,  „ administrator  set  aside  and  de- 

44.  Pa. — Alumnae  Ass'n  of  William  dared  void. 

Penn   High   School  for  Girls  v.  Ore.-Cordon  v.  Gregg,  Ore..  97 

Trustees  of  University  of  Penn-  p.2d   732,   wherein   it   was   held 

^■^^J'^'\}^RA^i^^'''^"^^^  that    a    declaratory    action    was 

306  Pa.  283.  1S9  A.  449.  maintainable     to     determine    to 

45.  N.Y. — St.    Joseph's    Hospital    v.  whom  undistributed  intestate 

1298 


Digitized  by 


Google 


Ch.  11 


TRU&TS,  WILLS  AND  ESTATES 


§  582 


A  non  resident  executor  of  an  estate  may  sue  in  a  declaratory  ac- 
tion to  recover  certificates  of  stock  representing  shares  that  the 
plaintiff's  testator  allegedly  contracted  to  purchase  prior  to  his 
death,  and  in  the  declaration  rights  of  such  foreign  executor  may 
be  included  the  question  of  whether  or  not  the  sale  of  the  stock 
in  question  was  legal,  as  well  as  the  possession  to  the  certificate 
representing  the  stock,  and  the  rights  of  the  beneficiaries  under  a 
trust  wherein  said  stock  is  involved  may  be  determined  and  set- 
tled, but  such  executor  is  not  entitled  to  a  personal  money  judgment 
against  any  of  the  parties  to  the  action.^^ 

It  would  seem  that  in  a  proper  case,  proceedings  for  a  declara- 
tion might  be  maintained  by  an  heir,  if  it  was  sought  to  reopen 
succession  proceedings  in  probate  to  have  such  heir  declared  the 
owner  of  certain  property  and  recover  for  the  rents  and  profits 
collected  from  the  property  in  question.^* 

§  582.    Estates— Rights  of  Creditors  and  Validity  of  Claims  De- 
termined 

An  executor  or  administrator  is  not  required  to  assume  the  risk 
of  determining  at  his  peril  the  rights  of  creditors  or  the  validity  of 
their  claims.  He  has  the  right  under  the  declaratory  judgment  to 
go  into  a  court  of  equity  and  have  the  chancellor  advise  him  as  to 
his  duty  with  reference  to  the  validity  of  claims  or  the  payment 
of  same,  and  the  chancellor  is  under  a  duty  to  advise  and  instruct 
him  with  reference  to  such  matters.  And  this  is  true  even  though 
no  question  has  been  raised  with  respect  to  the  claim  in  the  pro- 
bate court  where  the  administrator  contends  such  claim  is  void 
on  its  face.** 


property  in  the  hands  of  an  ad- 
ministrator descended. 

Wis.^ — Central  Wisconsin  Trust 
Co.  V.  Schumacher,  230  Wis.  591, 
284  N.W.  562. 

47.  U.S.— Becker  v.  Budcr,  88  F.Supp. 
609. 

48.  Ky. — See  also,  George  v.  George, 
283  Ky.  381,  141  S.W.2d  558. 
La. — Succession  of  Hogh,  193  La. 
260,  190  So.  399. 

See  also,  Pikeville  Nat.  Bank  & 
Trust  Co.  V.  Shirley,  281  Ky.  150, 


49. 


135  S.W.2d  426,  holding  that  a 
declaratory  action  lies  to  deter- 
mine the  rights,  liabilities,  and 
legal  relations  of  the  parties  with 
respect  to  gifts  made  by  decedent 
during  his  lifetime. 
TeiML— Miller  v.  Morelock,  185 
Tcnn.  466,  206  S.W.2d  427. 

See  section  577,  note  33,  supra. 

Commerce  Union  Bank  v.  Gil- 
lespie, 178  Tenn.  179,  156  S.W.2d 
425. 
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Where  a  party  was  injured  allegedly  by  the  wrongful  act  of 
another  and  engaged  attorneys  to  recover  for  such  injury  and 
agreed  to  pay  a  certain  percentage  in  case  of  compromise,  and  an 
increase  percentage  in  case  of  suit,  and  after  said  attorneys  had 
done  some  work  upon  the  matter,  the  injured  party  discharged 
such  attorneys,  and  thereafter  the  injured  person  died  as  a  result 
of  the  injuries,  and  an  administrator  was  appointed  and  filed  action 
under  the  wrongful  death  statute,  which  action  was  filed  through 
another  attorney,  of  the  administrator's  own  selection,  and  was 
compromised  and  settled  for  the  sum  of  $3,000;  that  after  the  set- 
tlement of  said  wrongful  death  action,  the  original  attorneys  sued 
the  estate  on  a  quantum  meruit  basis  for  the  work  performed  for 
the  decedent  prior  to  her  death  in  attempting  to  settle  the  claim 
for  personal  injury,  and  recovered  a  judgment  on  such  quantum 
meruit  basis. 

The  estate  possessed  no  assets  other  than  the  sum  of  money 
received  for  the  compromise  for  the  wrongful  death  claim,  there- 
upon the  administrator  filed  an  action  seeking  a  declaration  wheth- 
er or  not  the  judgment  of  such  attorneys  was  payable  from  the 
amount  of  money  received  in  compromise  of  the  wrongful  death 
action,  and  it  was  held  such  action  was  proper,  and  that  the  judg- 
ment was  not  payable  from  such  fund,  since  the  law  is  that  when 
a  decedent  is  survived  by  a  spouse,  child,  or  parent,  the  recovery 
for  death  does  not  become  the  part  of  her  estate  and  is  not  sub- 
ject to  the  payment  of  debts  of  the  estate."® 

§  583.     Liability  of  Decedents'  Estates 

The  matter  of  the  liability  of  estates  of  decedents  for  a  defi- 
ciency in  a  foreclosure  proceeding  is  not  a  proper  subject  for  de- 
termination in  a  declaratory  action,  in  advance  of  an  actual  fore- 
closure and  sale,  since,  whether  or  not  there  would  be  a  deficiency 
depended  upon  the  amount  the  mortgaged  property  would  bring 
at  the  sale  under  the  foreclosure  proceeding."^ 


50.  Ky. — Emerke's   Administrator  v.  that  as  to  the  rights  of  the  parties 
^     de  Nunzio,  302  Ky.  832,  196  S.W.  with  respect  to  the  liability  of  a 

2d  599.  testatrix's  estate  for  balance  due 

51.  Ky. — Fidelity  &  Columbia  Trust  on  a  mortgage  executed  by  her 
Co.  V.  Grabfelder,  282  Ky.  730,  husband,  from  whose  estate  she 
140  S.W.2d  362.   This  case  holds  received   property   exceeding   the 
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Whether  Remainder  Violates  the  Rule  Against  Perpetui- 
ties 


As  to  whether  or  not  a  bequest  or  devise  under  a  will  violates 
the  rule  against  perpetuities  will  be  declared  in  the  proceedings  we 
have  under  discussion.'*  In  an  action  seeking  only  a  judgment 
declaring  a  testamentary  disposition  of  the  residuary  estate  in- 
valid, as  transgressing  the  rule  against  perpetuities,  the  court  need 
only  determine  whether  the  language  of  the  will  shows  that  the 
testator  intended  estates  of  ultimate  remaindermen  to  vest  in  in- 
terest in  the  death  of  the  testator  or  at  the  time  of  the  termination 
of  a  prior  life  estate,  in  which  circumstances  the  provision  postpon- 
ing the  distribution  or  full  enjoyment  would  not  cause  delay  in 
vesting."^ 


amount  due»  after  his  death  would 
not  be  declared,  since  the  matter 
depended  for  solution  on  the 
amount  the  mortgaged  premises 
would  bring  on  a  foreclosure,  and 
if  sufficient  money  was  raised 
from  a  sale  thereof  then  there 
would  be  no  occasion  for  a  deter- 


mination of  liability  with  respect 
to  possible  deficiency. 

52.  Eng.— In  re  Backhouse  (1921)  2 
Ch.  51. 

Pa.— In  re   Brown's   Estate,  289 
Pa.  101,  137  A.  132. 

53.  Pa.— In   re   Brown's   Estate,   289 
Pa.  101,  137  A.  132. 
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CHAPTER  12 

CONTRACTS,  THEIR  CONSTRUCTION, 

REFORMATION,  AND  RECISSION 

UNDER  DECLARATORY  JUDGMENT  ACT 

Sec. 

585.  Validity  and  Construction  of  Contracts 

586.  Domestic  Relations,  Contracts,  Construction 

587.  Validity  and  Construction  of  Labor  Contracts 

588.  Construction  of  Sales  Contracts 

589.  Construction  of  Oral  and  Written  Contracts 

590.  Contracts  Not  Made  or  Modified 

591.  Registration  of  Instruments 

592.  Rescission  and  Cancellation  of  Contracts 

593.  Construction  of  Goodwill  Contracts 

594.  Construction  of  Options 

595.  Whether  Contractor  Has  Complied  With  His  Contract 

§  585.    Validity  and  Construction  of  Contracts 

Declaratory  judgments  have  been  used  to  construe  almost  every 
conceivable  kind  of  contract  and  questions  arising  thereunder 
have  been  solved. 

In  an  action  very  much  involved  between  attorney  and  client 
wherein,  it  appeared  from  the  pleadings  that  the  client  had  em- 
ployed two  attorneys,  and  apparently  it  was  a  joint  employment, 
to  represent  her  in  connection  with  her  rights  under  a  will,  and 
a  compromise  was  effected  by  the  attorneys  and  the  will  permitted 
to  be  probated  without  contest,  whereupon  the  client  signed  an 
agreement  to  pay  the  attorneys  IS9&  of  amount  the  client  would 
receive  but  later  obtained  possession  of  the  agreement  and  later 
settled  with  one  of  the  attorneys  for  $4,000,  and  the  other  attorney 
having  theretofore  died,  the  representatives  of  the  estate  brought 
an  action  to  determine  the  rights  and  liabilities  of  the  parties,  it 
was  held,  however,  that  a  declaratory  judgment  as  a  proceeding 
in  equity  would  not  lie,  and  that  the  matter  was  one  that  should 
be  determined  in  an  action  at  law,  and  a  demurrer  to  the  complaint 
should  have  been  sustained.* 

1.  Md. — Cearfoss  v.  Wolfinger, It  is  submitted,  however,  that 

Md. ,  72  A.2d  763.  the  learned  Maryland  court  erred 
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The  variety  of  instances  in  which  the  Declaratory  Judgment 
Acts  have  been  used  demonstrates  not  only  the  great  value  of  the 
action  to  litigants,  but  also  its  flexibility  in  meeting  the  various 
situations  that  have  been  presented  to  the  courts  under  the  act 
for  determination.  It  has  been  held  that  declaratory  judgment 
action  will  lie  to  determine  the  validity  of  a  contract,  whether 
entered  into  by  public  officer  or  others.* 

Where  a  dispute  centered  upon  the  tenure  of  office  of  defendants 
who  were  at  least  de  facto  public  officers,  and  the  plaintiffs  invoked 
the  aid  of  the  court  in  order  to  determine  whether  the  contracts 
of  employment  made  with  the  defendants  included  tenure  at  the 
discretion  of  the  employing  authorities ;  since  the  determination  of 
contractual  rights  has  been  a  frequent  subject  of  declaratory  judg- 
ment action,  it  was  proper  to  seek  a  solution  of  the  question  in 
this  form  of  procedure.* 

Where  the  question  involved  was  the  legality  of  a  contract 


in  its  holding  and  that  the  trial 
court  was  correct  in  taking  juris- 
diction, and  it  was  a  proper  case 
for  the  rendition  of  the  declara- 
tory judgment  to  the  end  that  the 
parties  might  have  their  rights 
and  liabilities  fixed  and  stabilized. 
U.S. — Lehigh  Coal  &  Navigation 
Co.  V.  Central  R.  of  New  Jersey, 
D.CPa.,  33  RSupp.  362. 

American  Macaroni  Mfg.  Co. 
V.  Niagara  Fire  Ins.  Co.  of  New 
York,  D.CAla.,  43  F.Supp.  993, 
holding  that  under  the  Alabama 
Declaratory  Judgment  Law, 
(which  is  substantially  the  uniform 
act)  that  the  district  court  could, 
in  an  insured's  action  for  a  declar- 
atory judgment  respecting  rights 
under  a  fire  insurance  policy,  con- 
strue the  original  contract  of  in- 
surance and  a  subsequent  sound 
value  and  loss  and  damage  con- 
tract between  the  insured  and  in- 
surance company  to  determine  the 
effect  of  these  contracts  upon  the 
insurance  company's  rights  to  de- 
mand an  examination  of  the  in- 


3. 


sured  under  a  policy  provision 
providing  therefor. 
Arix. — A  u  t  o  m  a  t  i  c  Registering 
Mach.  Co.  V.  Pima  County,  36 
Ariz.  367,  285  P.  1034. 
Minn. — Macdanz  v.  Northern 
States  Power  Co.,  Minn.,  289  N. 
W.  58.  Consideration  for  a  con- 
tract declared. 

Myhre  v.  Severson,  211  Minn. 
189,  300  N.W.  605. 
N.J.— Christiansen  v.  Local  680 
of  Milk  Drivers  and  Dairy  Em- 
ployees of  New  Jersey,  126  N.J. 
£q.  508,  10  A.2d  168. 

Cross  V.  Cross,  N.J.Sup.,  20  N. 
J.Misc.  359,  27  A.2d  877. 
R.I.— Duffy  V.  Reddy,  R.I.,  11  A. 
2d  1.    Validity  of  a  contract  for 
conveyance  of  property,  real  or 
personal,  declared. 
Tex.— Fine    v.     Pratt,    Tex.Civ. 
App.,  150  S.W.2d  308. 
Mau. — School  Committee  of  Cam- 
bridge    V.      Superintendent     of 
Schools  of  Cambridge,  320  Mass. 
516,  70  N.E.2d  298. 
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between  a  professional  boxer  and  his  manager,  both  the  question 
of  the  legality  of  such  contract,  and  the  money  that  had  been  earned 
thereunder  and  not  divided,  could  be  solved  in  a  declaratory  judg- 
ment action.* 

In  order  for  a  declaratory  action  to  be  maintainable  to  determine 
the  validity  and  construction' of  a  contract,  it  is  necessary  that  the 
contract  be  an  existing  one,  and  not  merely  one  in  contemplation, 
since  a  contemplated  contract  can  not,  in  advance  of  an  agreement 
as  to  the  terms  thereof,  present  a  justiciable  controversy.  But  a 
different  situation  is  presented  where  the  contract  has  already  been 
entered  into,  then  the  courts  will  take  jurisdiction  by  resort  to 
declaratory  procedure  and  determine  the  meaning  of  the  contract, 
and  the  rights  and  liabilities  of  the  parties  thereunder." 

The  question  as  to  whether  or  not  there  has  been  a  termination 
of  a  contract  has  also  been  decided,  afcd  so,  too,  of  rights  arising" 
by  reason  of  such  termination  of  the  contract.*  Declaratory  judg- 
ment action  likewise  lies  to  determine,  after  the  breach  of  a 
contract,  whether  such  contract  is  thereby  terminated."^  The  ac- 
tion has  been  used  to  construe  a  contract  between  two  banks  in- 
volving a  sale  of  the  assets  of  one  to  the  other  and  to  declare  rights 
thereunder  when  a  justiciable  controversy  has  arisen  between 
them.* 

The  rights  under  contract  for  sale  of  certain  patented  articles 
will  be  determined  in  a  declaratory  judgment  action.®  In  a  con- 
troversy as  to  the  validity  of  certain  patents  in  which  the  parties 


4.  N.Y.— Baksi  v.  Wallman,  270  App. 
Div.  995,  62  N.Y.S.2.d  26,  affirmed 
270  App.Div.  995,  63  N.Y.S.2d 
215. 

5.  U.S. — Chicago  Pneumatic  Tool 
Co.  V.  Ziegler,  151  F.2d  784. 

Dickinson  v.  General  Accident 
Fire  &  Life  Assurance  Corp.,  147 
F.2d  396. 

Sanders  v.  Louisville  &  N.  R. 
Co..  144  F.2d  485. 

Tennessee  Coal,  Iron  &  R.  R. 
Co.  V.  Muscoda,  Local  No.  123, 
137  F.2d  176,  64  S.Ct.  698,  321 
U.S.  590,  88  L.Ed.  949,  152  A.L.R. 
1014. 


Cold  Metal  Process  v.  United 
Engineering  Foundry  Co.,  83  F. 
Supp.  914. 

Western  Assn.  of  Lumbermen  & 
Loggers  v.  Krug,  79  F.Supp.  345. 
N.Y.— Ufa  Films,  Inc.  v.  Ufa 
Eastern  Division  Distribution, 
134  Misc.  129,  234  N.Y.S.  147, 
affirmed  Ufa  Films,  Inc.  v.  Brill, 
226  App.Div.  869,  235  N.Y.S.  902. 
U.S. — Auto  Mut.  Indemnity  Co. 
V.  Dupont,  D.C.Del.,  21  F.Supp. 
606. 

N.H.— Second  Nat.  Bank  v.  Old 
Guaranty  Sav.  Bank,  84  N.H.  342, 
150  A.  7Z7,  69  A.L.R.  1250. 
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have  brought  various  actions,  one  of  the  parties  as  plaintiff  brought 
an  action  seeking  an  injunction  against  the  prosecution  of  the 
other  actions  brought  by  the  defendants  in  other  federal  districts, 
also  for  a  recision  of  a  licensing  contract  and  a  determination  of 
how  much  was  due  thereunder.  A  recision  was  sought  by  a 
supplemental  pleading,  a  permanent  injunction  against  the  prose- 
cution of  the  actions  in  other  districts  was  granted,  but  a  recision 
was  denied  upon  the  ground  that  it  was  not  a  proper  matter  to  be 
raised  by  a  supplemental  bill  because  it  was  inequitable,  and  that 
plaintiff  knew  all  of  the  facts  at  the  time  of  filing  of  the  original 
complaint,  and  it  was  not  something  that  had  accrued  during  the 
pendency  of  the  action ;  that  the  determination  of  the  amount  due 
under  the  licensing  contract  was  a  proper  subject  matter  to  be 
dealt  with  and  should  be  granted.'®  Contracts  between  a  city  and 
a  water  company  for  the  city's  water  supply  will  be  construed 
under  the  declaratory  judgment  action  and  the  rights  thereunder 
established  by  the  decree.** 

Where  a  plaintiff,  as  a  citizen  and  taxpayer  of  a  municipality, 
brought  an  action  for  declaratory  relief  and  an  injunction  against 
the  municipality  from  carrying  out  the  provisions  of  the  contract 
entered  into  between  said  municipality  on  the  one  hand,  and  the 
federal  government  and  a  water  conservancy  district  on  the  other 
hand,  seeking  to  have  said  contract  declared  invalid,  the  contract 
was  made  to  cover  a  dam  that  the  government  proposed  to  con- 
struct; the  complaint  on  behalf  of  said  taxpayer  presented  a  jus- 
ticiable controversy,  plaintiffs  contention  being  that  the  contract 
was  ultra  vires,  because  the  city  did  not  possess  the  power  to 
execute  the  contract  under  any  statutory  authority;  that  it  con- 

9.  U.S. — Ogden  v.  General  Printing  and  hence  were  not  subject  to  the 

Ink  Corporation,  D.C.Md.,  37  F.  prior  contract. 

Supp.  572,  holding  that  in  an  ac-  CaL — Evans     v.     Citizens     Nat. 

tion  by  an  inventor  for  a  declara-  Trust  &  Savings  Bank  of  River- 

tory  judgment  concerning  rights  side,  29  Ca!.App.2d  133,  84  P.2d 

under  a  contract  selling  an  inven-  218. 

tion  for  a  hand-operated  photo-  10.  U.S. — Cold  Metal  Process  Co.  v. 

graphic  art  lettering  machine,  the  United    Engfineering   &    Foundry 

evidence  was  sufficient  to  estab-  Co.,  83  F.Supp.  914,  see  also  107 

lish  that  subsequent  patents  for  F.2d  27,  43  F.Supp.  375. 

a  mechanically  operated  machine  11.  N.J. — City   of   Bayonne   v.    East 

were  in  a  different  economic  field,  Jersey   Water    Co.,    N.J.Ch.,    108 


A.  121. 
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stituted  a  contraction  of  an  obligation  without  a  previous  appro- 
priation ;  that  the  contract  illegally  hypothecated  the  municipality's 
water  revenue,  and  that  it  constituted  sale  of  certain  real  property 
of  the  city  without  complying  with  the  statute,  and  the  contract 
was  enered  into  without  calling  for  bids,  plans,  specifications,  and 
that  city  was  thereby  deprived  of  the  control  of  the  water  supply 
for  the  municipality.** 

Where  a  municipaliy  had  entered  into  a  contract  with  respect 
to  the  furnishing  of  electric  power  to  the  city  and  thereafter  passed 
an  ordinance  pledging  its  revenues  for  the  payment  of  certain 
bonds,  a  complaint  seeking  a  construction  of  the  contract  and  chal- 
lenging the  validity  of  the  ordinance  presented  an  actual  contro- 
versy authorizing  the  court  to  make  a  declaration.*  •  It  has  like- 
wise been  held  that  declaratory  judgment  action  lies  for  the  purpose 
of  construing  a  contract  for  the  sale  of  real  or  personal  property.** 
As  to  whether  a  specific  port  was  a  "safe  port"  within  the  meaning 
of  a  charter  contract  of  a  ship,  and  as  to  whether  or  not  the  tak- 
ing of  the  vessel  referred  to  in  the  charter  therein  constituted  a 
breach  of  the  contract,  was  held  to  be  determinable  in  a  declara- 
tory judgment  action.*' 

It  has  been  held  that  a  declaratory  action  will  lie  by  a  water 
company  against  a  municipality  in  which  it  operates,  that  the  water 
company  had  the  right,  notwithstanding  its  contract  to  the  contrary 
with  the  municipality,  to  petition  the  State  Public  Utilities  Com- 
mission for  an  increase  in  rates;  that  the  State  Public  Utilities 
Commission  had  jurisdiction  to  grant  such  increase  in  rates,  the 
contract  to  the  contrary  notwithstanding;  and  that  under  the  wa- 
ter company's  contract  with  the  municipality,  the  water  company 
had  the  right  to  be  saved  harmless  by  the  municipality,  for  part  of 
certain  federal  taxes  and  exactions.** 

In  an  action  for  declaratory  relief  with  respect  to  a  contract 
to  furnish  water  to  riparian  land,  allegations  of  the  complaint  show- 

12.  S.D. — Robbins  v.  City  of  Rapid  Limited  v.  Cans  Steamship  Line 
City,  71  S.D.  171,  23  N.W.2d  144.  (1916)  1  K.B.  138. 

13.  U.S.— Tennessee  Valley  Author-  33  CJ.  1102. 

ity  V.  Lenoir  City,  72  F.Supp.  457.  16.  Conn.^New  Haven  Water  Co.  v. 

14.  Cal.— Kenney  v.  Los   Feliz  Inv.  New  Haven,  106  Conn.  562,  139 
Co.,  121  CaLApp.  378,  9  P.2d  225.  A.  99. 

15.  Eng. — Palace  Shipping  Company, 
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ing  that  the  plaintiffs  based  their  claim  to  relief  on  a  contract  that 
had  been  superseded  by  orders  of  the  railroad  commission  did  not 
state  a  cause  of  action  for  declaratory  relief.*^ 

Where  an  action  was  brought  for  declaratory  relief  to  construe 
a  contract  and  to  require  specific  performance,  which  contract  was 
entered  into  between  the  parties  with  respect  to  furnishing  gas, 
and  defendants  had  agreed  to  acquire  additional  acreage  sufficient 
to  make  a  total  of  1500  acres,  on  which  lands  owned  and  to  be 
acquired,  the  defendants  promised  to  drill  gas  wells.  The  action 
being  brought  to  construe  such  contract  it  was  held  not  to  bo 
necessarily  a  demand  to  compel  the  purchasing  of  lands  or  the 
drilli-ng  of  wells.  And  the  plaintiff,  it  was  held,  had  no  right  to 
complain,  so  long  as  it  would  receive  all  it  was  entitled  to  under 
the  contract  in  the  meantime.  But  the  contract  would  be  con- 
strued under  such  circumstances  to  compel  the  defendant  gas 
company  to  furnish  the  gas  provided  for  by  the  contract.** 

Where  the  plaintiff  claimed  that  she  had  entered  into  an  agree- 
ment with  the  defendant  in  contemplation  of  marriage,  although 
she  was  at  the  time  the  wife  of  another,  and  thereafter  the  parties 
married,  and  she  contended  that  the  defendant,  by  such  agreement, 
which  was  oral,  had  agreed  as  an  inducement  for  such  marriage, 
that  the  plaintiff  and  defendant  would  occupy  his  homestead  and 
after  his  death,  the  property  would  pass  to  her  and  his  children, 
by  a  former  marriage,  and  she  further  charged  that  the  inserting 
of  the  names  of  his  daughters  in  the  deeds  was  for  the  fraudulent 
purpose  of  defeating  her  inchoate  dower  right;  she  claimed  that 
she  had  obtained  money  from  a  son  of  hers  by  a  prior  marriage  and 
had  put  said  money  into  the  property  in  question,  and  under  these 
circumstances  it  was  proper  for  the  court  to  consider  the  evidence 
pertaining  to  the  borrowing  of  said  money  and  investing  the  same 
in  the  property  in  question.  But  the  evidence  did  not  bear  out 
the  plaintiff's  contention  that  she  performed  a  certain  amount  of 
work  upon  said  property.  However,  the  court  properly  entered 
a  decree  protecting  her  rights  under  the  contract  entered  into  in 
contemplation  of  marriage.  *• 

17.  CaL— Gillies  v.  La  Mesa  Lemon  Co.,  77  F.Supp.  336. 

Grove  &  Spring  Valley  Irr.  Dist,  19.  Mo. — Scheer  v.  Gerleman,  —  Mo. 

54  Cal.App.2d  756,  129  P.2d  941.  — ,  221  S.W.2d  875. 

18.  U.S.— Imperial  Oil  &  Gas  Prod-  See  section  586,  note  49,  infra, 
uct  Co.  V.  United  Gas  Pipe  Line 
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Where  there  was  uncertainty  as  to  whether  or  not  a  purchaser 
had  complied  with  his  contract  in  regard  to  the  sale  of  real  estate, 
it  was  held  that  a  declaratory  judgment  action  would  lie  to  deter- 
mine such  question.^o 

Where  the  contract  between  the  parties  is  executory,  and  there 
is  no  assurance  that  either  party  will  complete  his  obligations 
under  the  contract,  it  has  been  held  that  where  such  indefinite  state 
of  affairs  exists  between  the  parties  as  to  their  contractual  rights 
and  relationship  a  declaratory  judgment  is  inappropriate.** 

In  regard  to  the  rights  and  liabilities  of  a  public  carrier  and  a 
city  under  the  terms  and  provisions  of  a  contract  providing  for  a 
renewal  and  extension  of  the  franchise  by  the  city,  it  was  held 
that  such  rights  could  be  determined  in  a  declaratory  judgment 
action.**  The  declaratory  judgment  action  has  been  used  to  deter- 
mine whether  or  not  certain  building  restrictions  have  been  waived 
by  a  contract.** 

Where  it  appeared  that  conflicting  claims  as  to  the  ownership 
and  rights  to  mineral  interests  in  the  land  in  question  and  the 
opportunity  to  profit  by  virtue  of  the  ownership  had  been  pre- 
sented in  issue ;  it  was  a  matter  of  importance  covering  the  rights 
of  the  parties,  and  in  order  that  the  property  might  be  dealt  with 
legally  and  safely,  and  that  its  mineral  bearing  possibilities  be 
determined  and  exploited  and  the  revenues  therefrom,  if  any, 
enjoyed  by  those  entitled  to  legally  receive  the  same,  and  under 


20.  Pa. — Meadville  Theological 
School  V.  Hempstead,  290  Pa.  222, 
138  A.  747. 

Scaife  v.  McKee,  298  Pa.  33, 
148  A.  37f  appeal  dismissed  Scaife 
V.  Scaife,  50  S.Ct.  459,  281  U.S. 
771,  74  L.Ed.  1177  and  McKee  v. 
Scaife,  50  S.Ct.  459,  281  U.S.  771, 
74  L.Ed.  1178. 

21.  Tex.— Martin  v.  Martin,  Tex. Civ. 
App.,  230  S.W.2d  547.  It  is  sub- 
mitted, however,  that  the  learned 
court  erred  in  the  holding  above 
enunciated;  that  the  case  should 
have  been  settled  and  the  rights 
determined  and  there  was  not  an 
an    executory    contract    of    such 


22. 


23. 


nature  as  to  have  made  the  judg- 
ment rendered  speculative. 
N.Y.— Manhattan  Bridge  Three 
Cent  Line  v.  New  York,  204  App. 
Div.  89,  198  N.Y.S.  49,  affirmed 
236  N.Y.  559,  142  N.E.  283,  re- 
argument  denied  236  N.Y.  637, 
142  N.E.  315. 

N.Y.— One  and  Three  South  Wil- 
liam St.  Bldg.  Corporation  v. 
Gardens  Corporation,  232  App. 
Div.  58,  248  N.Y.S.  743,  reversing 
133  Misc.  790,  233  N.Y.S.  473, 
affirmed  261  N.Y.  575,  185  N.E. 
744,  reargument  denied  261  N.Y. 
638,  185  N.E.  772. 
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such   circumstances   a   controversy   was    properly    presented    and 
should  be  determined  under  the  declaratory  judgment  action.** 

The  rights  of  the  contracting  parties  were  solved  in  a  declara- 
tory judgment  action  seeking  to  determine  the  rights  under  a  con- 
tract for  sale  of  land  where  the  record  owner  was  designated  in 
the  deed  as  trustee,  and  an  investigation  disclosed  that  the  only 
beneficial  owners  were  the  trustee  and  his  grantor,  and  it  was  held 
that  the  purchasers  under  a  contract  would  be  required  to  accept 
the  deed  executed  by  such  grantor  and  the  trustee.*"  A  burial 
association  contract  was  construed  under  the  declaratory  judg- 
ment action,  and  the  rights  of  the  members  of  the  association  were 
declared.** 

The  above  are  but  a  few  of  the  instances  and  examples  of  how 
the  declaratory  judgment  action  has  been  used  in  the  construction 
of  contracts.  Other  illustrative  cases  with  respect  to  the  subject 
matter  in  declaratory  actions  are  indicated  in  the  footnote.*^ 


24.  Tex. — Montgomery  v.  Ebony 
Hills  Improvement  Co.,  Tex. Civ. 
App.,  229  S.W.2d  830. 

25.  Ky.— Crigler  v.  Rouse,  209  Ky. 
439,  272  S.W.  905. 

Pa.— Scaife  v.  McKee,  298  Pa.  33, 
148  A.  37,  appeal  dismissed  Scaife 
V.  Scaife,  50  S.Ct.  459,  281  U.S. 
771,  74  L.Ed.  1177  and  McKee  v. 
Scaife,  50  S.Ct.  459,  281  U.S.  771, 
74  L.Ed.  1178. 

26.  Ky. — Quinn  v.  Kenton  &  Camp- 
bell Benevolent  &  Burial  Ass'n, 
221  Ky.  750,  299  S.W.  989. 

27.  U.S.— Frost  Ry.  Supply  Co.  v. 
T.  H.  Symington  &  Son,  D.C. 
Md.,  24  F.Supp.  20.  Contract  re- 
lating to  a  license  and  royalty 
payments  under  a  patent  con- 
strued. 

Murphy  v.  North  American  Co., 
D.C.N.Y.,  24  F.Supp.  471,  modi- 
fied Murphy  v.  North  American 
Light  &  Power  Co.,  106  F.2d  74, 
where  the  time  for  performance 
of  the  contract  had  long  since 
passed,  the  court  there  said:  "But 
here  the  contract  has  been  broken, 
and  the  time  for  performance  is 


long  since  past.  The  remedy  to 
be  granted,  therefore,  involves  an 
attempt  to  cure  a  past  wrong,  not 
to  provide  a  prophylaxis  for  the 
continuing  performance  of  a  con- 
tract. 

*The  remedy  to  be  given  is,  in 
so  far  as  possible,  a  reconstruc- 
tion of  the  situation  which  should 
have  existed  if  the  contract — sub- 
ject to  the  waiver  just  mentioned 
— ^had  otherwise  been  properly 
performed.  A  remedy  based  on 
this  principle  was  approved  in  a 
controversy  regarding  the  reor- 
ganization in  Southern  Pac.  Co.  v. 
Bogert,  N.Y.,  39  S.Ct.  533,  250 
U.S.  483,  63  L.Ed.  1099,  leave  to 
present  petition  for  rehearing 
granted  39  S.Ct.  492,  wherein,  as 
here,  the  majority  stockholder  in 
a  company  disregarded  the  rights 
of  other  stockholders  and  sought 
an  advantage  to  which  it  was  not 
entitled.  Indeed,  the  instant  case 
is  perhaps  clearer  than  the  Bogert 
case,  for  here  a  contract  defined 
the  rights  of  the  parties." 

McClintick  v.   Frame,  98   Cal. 
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App.  338,  276  P.  1033.  Declara- 
tory judgment  action  to  deter- 
mine the  indebtedness  of  certain 
parties  and  incidental  construc- 
tion of  contract. 

Lowy  V.  McKeon  Drilling  Co., 
125  CalApp.  367,  13  P.2d  783. 
Contract  for  sale  of  land. 

Loomis  Fruit  Growers'  Ass'n  v. 
California  Fruit  Exchange,  -128 
CaLApp.  265,  16  P.2d  1040.  Sell- 
ing  agency  agreement  construed. 

Mclntyre  v.  Consolidated  Wa- 
ter Co.,  205  Cal.  231,  270  P.  444. 

Mclntyre  v.  Consolidated  Wa- 
ter Co.,  129  CaLApp.  127,  18  P.2d 
397.  Construction  of  a  contract 
for  the  furnishing  of  water. 

Wollenberg  v.  Tonningsen,  8 
Cal.App.2d  722,  48  P.2d  738, 
where  the  parties  sought  a  dec- 
laration as  to  their  rights  under 
a  trust  agreement,  it  was  found 
to  be  invalid,  and  that  the  com- 
plaint did  not  state  a  cause  of 
action  upon  plaintiff's  theory, 
nevertheless  the  court  took  juris- 
diction where  it  appeared  there 
were  adverse  claims  to  certain 
stock,  and  rendered  a  judgment 
thereon. 

Rolapp  V.  Federal  Building  & 
Loan  Ass'n,  11  Cal.App.2d  W,  53 
P.2d  974.  Contract  for  building 
construed  in  a  declaratory  judg- 
ment action.  In  that  instance  the 
court  made  a  declaration  as  to 
present  rights  in  order  to  deter- 
mine future  liabilities. 

Bellesfield  v.  Le  Favor,  19  Cal. 
App.2d  387,  65  P.2d  907.  Action 
construing  contract  for  the  pur- 
chase of  printing  business. 

California  Refining  Co.  v.  Pro- 
ducers Refining  Corporation,  25 
Cal.App.2d  104,  76  P.2d  553.  Con- 
tract to  refine  oil  construed. 

Palm  Springs-La  Quinta  De- 
velopment Co.  V.  Palm  Springs 
Land  &  Irrigation  Co.,  Cal.App., 
98  P.2d  530,  wherein  it  was  held 


that  a  declaratory  action  would 
lie  to  determine  what  property 
was  covered  by  a  contract  be- 
tween the  parties. 
Bng. — Russian  Commercial  and 
Industrial  Bank  v.  British  Bank 
for  Foreign  Trade,  Limited 
(1921)  2  A.C.  438.  Question  to 
determine  whether  or  not  an 
English  Bank  obtaining  a  loan 
from  the  Russian  Bank  on  the 
security  of  certain  bonds,  wheth- 
er the  loan  was  payable  in  Rus- 
sian rubles  or  in  sterling:  It  was 
held  that  the  action  would  lie, 
and  that  the  debt  was  payable  in 
rubles. 

In  re  The  Trustees  of  Hollis' 
Hospital  and  Hague's  Contract 
(1899)  2  Ch.  540.  Construction 
of  a  contract  for  the  sale  of  prop- 
erty by  trustees. 

Coniagas  Reduction  Co.  Ltd.  v. 
Hydro- Electric  Power  Commis- 
mission  of  Ontario  (1931)  4  D.L. 
R.  391  (Ont.).  Contract  for  the 
supplying  of  electric  power;  dura- 
tion of  such  contract  determined. 

Harrison  v.  Walker  (1919)  2 
K.B.  453.  Action  to  determine 
whether  contract  is  terminated, 
where  one  party  asserts  that  it  is, 
and  the  other  party  disputes  such 
claim. 

See  also,  Spettabile  Consorzio 
Veneziano  de  Armamento  e.  Nav- 
igazione  v.  Northumberland  Ship- 
building Company  Limited,  121 
L.T.R.  628  (C.A.  1919). 

Hoffman  v.  McCloy,  38  Ont 
L.R.  446  (1917).  Action  constru- 
ing a  contract  in  regard  to  a 
patent  and  royalties  arising  there- 
from. 

Conn. — ^Town  of  Manchester  v. 
Rogers  Paper  Mfg.  Co.,  121  Conn. 
617,  186  A.  623.  Construction  of 
contract  as  to  disposal  of  sewage. 
Ind. — Rauh  v.  Fletcher  Savings  & 
Trust  Co.,  207  Ind.  638,  194  N.E. 
334.    Contract. 
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Ky.— Potter  v.  Dark  Tobacco 
Growers'  Coop.  Ass'n,  201  Ky. 
441,  257  S.W.  33.  Contract  for 
sale  of  tobacco  construed. 

Henry  Bickel  Co.  v.  Commis- 
sioners of  Sewerage  of  Lx)uisvillc, 
207  Ky.  234,  268  S.W.  1096.  Con- 
tract between  contractor  and  mu- 
nicipality construed. 

Crigler  v.  Rouse,  209  Ky.  439, 
272  S.W.  905.  Action  to  deter- 
mine whether  or  not  one  desig- 
nated a  trustee  in  his  deed  had 
complied  with  contract  of  sale 
where  he  oflFered  deed  of  benefi- 
ciaries, it  being  held  that  the  ten- 
dered deed  was  a  compliance. 

Cawthon  v.  McAlister,  217  Ky. 
551,  290  S.W.  316,  where  the 
court  construed  a  lease  with  op- 
tion to  purchase  and  denied  the 
contentions  of  the  parties  there- 
under. 

Schuster  v.  Caldwell,  280  Ky. 
802,  134  S.W.2d  624.  Deed  de- 
clared  to  be  a  mortgage. 
Mo. — Kellermann  Contracting 
Co.  V.  City  of  St.  Louis,  Mo.App., 
135  S.W.2d  369. 

Declaratory  action  lies  to  con- 
strue a  building  contract  with  re- 
spect to  the  extent  of  painting  to 
be  done  by  plaintiff  in  the  con- 
struction generally.  In  the  cited 
case  it  was  also  held  that  paint- 
ing of  plaster  surface,  not  speci- 
fied in  the  provisions  of  a  build- 
ing contract  that  the  work  should 
include  all  materials,  labor,  etc., 
required  for  painting  of  stated 
portions  of  the  work  shown  or 
specified  as  part  of  the  plastering, 
and  also  certain  plastered  walls 
and  ceilings,  constitute  "extra 
work"  for  which  a  contractor  was 
entitled  to  recover  extra  compen- 
sation from  the  party  having  the 
building  constructed. 
N.H.— Reynolds  v.  Chase,  87  N. 
H.  227,  177  A.  291.  Contract  of 
support  construed. 


N.J. — ^Town  of  Kearny  v.  Bay- 
onne,  90  N.J.Eq.  499,  107  A.  169, 
affirmed  92  N.J.Eq.  627,  114  A. 
550.  Contract  between  two  mu- 
nicipalities in  regard  to  the  fur- 
nishing of  water  construed.  In 
that  instance  the  contract  had 
not  been  and  was  not  to  be  ex- 
ecuted, for  some  time,  but  the 
court  made  a  declaration  as  to 
the  rights  of  the  parties  under 
the  contract. 

N.M. — Key  v.  George  Breece 
Lumber  Co.,  45  N.M.  397,  115  P. 
2d  622,  holding,  that  where  under 
collective  bargaining,  agreement 
entered  into  between  an  employer 
and  a  union  and  the  employees 
were  named  as  third  party  bene- 
ficiary, and  the  agreement  pro- 
vided that  only  members  in  gooa 
standing  with  the  union,  the  em- 
ployees and  union  members 
would  be  regarded  as  one  and  the 
same  so  that  the  members  of  the 
union  could  bring  a  representative 
suit  on  the  agreement  as  a  direct 
and  primary  third  party  benefi- 
ciary, notwithstanding  the  provi- 
sion in  the  agreement  authorizing 
the  employment  of  non-union 
men,  when  qualified  members 
were  not  available  promptly. 

Bank  of  New  York  &  Trust  Co. 
V.  Snedeker,  173  Misc.  126,  16 
N.Y.S.2d  930,  affirmed  257  App. 
Div.  939,  13  N.Y.S.2d  278,  where 
it  was  held  that  in  a  declaratory 
action  to  determine  the  rights  of 
parties  under  a  contract  of  loan, 
where  the  defendant  contended 
that  the  plaintiff's  obligation  was 
subordinate  to  other  obligations 
of  the  defendant,  then  and  in  that 
event  the  most  favorable  con- 
struction of  the  agreement  that  it 
would  permit  would  be  indulged 
in  favor  of  the  lender. 

It  was  also  held  that  in  a  de- 
claratory action  where  an  ambi- 


1311 


Digitized  by 


Google 


§  585 


ACTIONS  FOR  DSCLARATORY  JUDGMENTS 


Ch.  12 


Under  the  declaratory  judgment  act,  a  contract  may  be  con- 
strued either  before  or  after  its  breach,  thus  expressly  recognizing 
that  jurisdiction  under  the  act  is  not  restricted  to  cases  in  which 
either  a  right  of  action  or  cause  for  equitable  relief  has  not  accrued, 
but  that  jurisdiction  under  the  act  includes,  as  well  matters  in 
which  jurisdiction  could  be  exercised  in  either  chancery  or  at  la-w. 
It  can  readily  be  understood  why  a  breach  of  contract  occurring* 
after  the  institution  of  a  declaratory  judgment  proceeding  should 
not  divest  the  court  of  its  jurisdiction  to  function  under  the  act.*^ 

A  declaratory  judgment  action  may  be  resorted  to  to  determine 
rights  arising  out  of  the  termination  of  a  contract  without  plain- 
tiff's consent.*® 

In  an  action  for  declaratory  relief  in  which  the  plaintiff  sought 
to  revoke  a  power  of  attorney  that  had  been  theretofore  granted, 
in  the  event  that  it  had  not  already  been  invoked,  the  court  could 
determine  in  such  a  proceeding  whether  or  not  any  sufficient  cause 
existed  for  the  revocation  of  such  power  of  attorney  either  ab  initio 


guity  is  presented  by  reference  to 
interest  in  an  agreement  by  one 
lending  money  for  the  purchase 
of  a  stock  exchange  seat  to  su- 
bordinate his  right  to  repayment 
thereof  to  the  payment  of  claims 
against  borrower  because  of  busi- 
ness transacted  by  him  while  he 
was  a  member  of  a  stock  ex- 
change and  not  to  sue  for  the 
loan  nor  any  part  thereof  until 
such  claims  were  fully  paid, 
should  be  resolved  in  lender's 
favor  and  against  borrower  and 
exchange,  in  determining  cove- 
nant not  to  sue  precludes  suit  for 
interest  on  loan. 

Watson  V.  Raynolds,  260  N.Y. 
533,  184  N.E.  81.  Affirming  234 
App.Div.  796,  253  N.Y.S.  1026. 
Contract  construed  and  declara- 
tion made  as  to  it  being  binding 
where  an  heir  entered  into  an 
agreement  that  he  would  not  con- 
test a  will. 

Pa.— Scaife  v.  McKee,  298  Pa.  33, 
148  A.  Z7,  appeal  dismissed  Scaife 


V.  Scaife,  50  S.Ct.  459,  281  U.S. 
771,  74  L.Ed.  1177,  and  McKee  v. 
Scaife,  50  S.Ct.  459,  281  U.S. 
771,  74  L.Ed.  1178.  Construction 
of  deed  as  to  whether  it  would 
convey  good  title. 

Com.  ex  rel.  Schnader  v.  Evans, 
304  Pa.  445,  156  A.  139.  Building 
contract. 

Tenn. — Warren  v.  Commerce  Un- 
ion Bank,  152  Tenn.  67,  27 A  S.W. 
539.  Construction  of  a  contract 
for  the  consolidation  of  banks. 
Wyo. — Holly  Sugar  Corporation 
V.  Fritzler,  42  Wyo.  446,  296  P. 
206.  Construction  of  contract 
brought  by  sugar  manufacturer 
against  numerous  beet  growers 
held  proper. 

28.  W.Va.— West  Virginia  Pittsburg 
Coal  Co.  V.  Strong,  129  W.Va, 
832.  42  S.E.2d  46. 

29.  N.Y.— Ufa  Films,  Inc.  v.  Ufa 
Eastern  Division  Distribution, 
134  Misc.  129,  234  N.Y.S.  147, 
affirmed  Ufa  Films,  Inc.  v.  Brill, 
226  App.Div.  869,  235  N.Y.S.  902. 
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or  on  the  date,  on  which  the  declaratory  procedings  was  initiated.*® 

Where  there  was  a  question  in  regard  to  the  consideration  for 
the  execution  of  a  note,  it  was  held  that  a  declaratory  judgment 
action  was  proper  to  determine  that  question.** 

The  courts  will,  in  general,  in  attempting  to  construe  contracts, 
as  heretofore  set  out,  txy  to  ascertain  and  effectuate  the  parties' 
intention  as  manifested  by  the  language  employed  in  the  contract, 
keeping  in  view  the  object  of  the  contract.  Such  is  the  goal  of 
interpretation  of  all  written  agreements  in  dclaratory  actions,** 
since  principles  relating  to  construction  of  contracts  will  be  fol- 
lowed in  a  declaratory  judgment  action.  In  such  action,  the  courts 
will  construe,  but  will  not  supplement  the  contract  of  the  parties.** 
Where  parties,  over  a  period  of  years,  have  placed  a  certain  con- 
struction on  a  contract  by  long  course  of  conduct,  they  will  be 
bound  by  such  construction  and  it  will  be  so  declared.** 

The  general  rule  will  be  followed  in  an  action  for  a  declaration  of 
construction  that  where  a  contract  is  prepared  by  a  party,  it  is  con- 
strued most  strictly  against  him,  in  cases  of  uncertainty.*"  In  a 
declaratory  action,  the  courts  likewise  frown  upon  interpretation 
of  a  contract  which  would  work  a  forfeiture,  since  forfeiture  are 
not  favored.** 

An  action  for  declaratory  judgment  can-not  be  brought  against  the 
agent  of  the  state  for  declaration  as  to  the  meaning  of  the  contract, 
when  an  action  against  the  state  for  substantive  relief  could  not  be 
had  on  the  contract  itself,  nor  upon  the  declaration  of  rights.*^ 

30.  La.— Robinson  v.  Hunt,  211  La.  35.  Colo.— San  Luis  Power  &  Wa- 
1019,  31  So.2d  197.  ter  Co.  v.  Trujillo,  93  Colo.  385, 

31.  Ohio— Schaefer     v.    First     Nat.  26  P.2d  537. 

Bank,  134  Ohio  St.  511,  18  N.E.  N.Y.— Kelley  v.  Prudence  Co.,  144 

2d  263.  Misc.  651,  259  N.Y.S.  59. 

32.  Mats. — Marcelle,  Inc.  v.  Sol  &  36.  CaL — Loomis  Fruit  Growers' 
S.  Marcus  Co.,  274  Mass.  469,  175  Ass'n  v.  California  Fruit  Ex- 
N.E.  83,  74  A.L.R.  1012.  change,  128  Cal.App.  265,  16  P.2d 

33.  Wash.- Schoenwald  v.   Diamond  1040. 

K  Packing  Co.,   192  Wash.  409,  37.  Eng.— Hosier    Brothers    v.    Earl 

73  P.2d  748.  of  Derby,  (1918)  2  K.B.  671. 

34.  CaL— Loomis      Fruit      Growers'  Cal.— Moklofsky  v.  Moklofsky,  93 
Ass'n    V.    California    Fruit    Ex-  Cal.App.2d  585,  209  P.2d  645. 
change,  128  Cal.App.  265,  16  P.2d  See  also.  179  P.2d  628. 

1040. 
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Where  a  contract  has  been  entered  into  because  of  mistake,  fraud, 
or  duress  or  in  violation  of  some  law,  there  is  no  doubt  of  the  right 
of  a  party  thereto  to  seek  its  annulment  in  a  declaratory  action.^* 
In  an  action  to  construe  a  contract,  there  appears  to  be  no  sound 
reason  why  a  reformation  of  the  contract  can  not  be  pleaded  de- 
fensively in  such  an  action.*®  In  other  words,  it  is  not  essential 
that  a  reformation  be  had  of  written  instruments  which  do  not 
represent  the  true  contract  by  reason  of  fraud,  accident,  or  mistake 
in  order  for  a  party  to  rely  thereon,  either  aflSrmatively  or  de- 
fensively.*® So,  too,  a  declaratory  action  will  lie  to  determine 
whether  or  not  a  contract  complies  with  the  statute  of  frauds.-*' 

Where  the  plaintiff  sought  a  declaration  of  the  right  to  cancel  j 

a  contract  which  contained  no  termination  date,  and  the  defendant 
sought  to  enforce  it,  a  "controversy"  existed  within  the  purview 
of  the  federal  declaratory  act.**  The  fact  that  a  contract  may  be 
an  oral  one,  or  a  contract  of  employment,  and  to  pay  upon  consum-  i 

mation  of  the  work,  are  not  factors  that  are  controlling  in  refusing 
the  remedy,  if  the  decree  may  serve  a  practical  purpose.** 

§  586.    Domestic  Relations,  Contracts,  Construction 

Declaratory  judgment  actions  have  been  used  in  several  in- 
stances to  determine  the  rights  of  husband  and  wife  under  various 
contracts  between  them.  In  such  instance  it  has  been  held  that  a 
declaratory  judgment  action  is  proper  to  determine  the  construc- 
tion of  a  contract  and  deed  of  trust  entered  into  during  the  pend- 
ency of  a  divorce  action,  and  which  was  confirmed  by  the  divorce 
decree.**  It  has  also  been  used  by  a  husband  to  have  his  ante- 
nuptial agreement  construed  and  to  sustain  its  validity.**     In  a 

38.  Minn. — Macdanz  v.  Northern  Prested  Miners'  Co.  v.  Garner 
States  Power  Co.,  Minn.,  289  N.  (1910)  2  K.B.  11^. 
W.  58.                                                   42.  U.S.— American   Type    Founders 

39.  U.S. — Metropolitan  Casualty  In-  Inc.  v.  Lanston  Monotype  Mach. 
surance    Co.    of    New    York    v.  Co.,  C.C.A.Pa.,  137  F.2d  728. 
Friedley,  79  F.Supp.  978.                    43.  CaL— Columbia  Pictures  Corp.  v. 

40.  U.S.— Metropolitan  Casualty  In-  DeToth,  26  CaLApp.2d,  753,  161 
surance    Co.    of    New    York    v.  P.2d  217,  162  A.L.R.  747. 
Friedly,  supra.  See  section  587,  note  57. 
Tex.— Fitch  V.  Lomox,  16  S.W.2d  Moklofsky  v.  Moklofsky,  93  Cal. 
530,  66  A.L.R.  758.  App.2d  585,  209  P.2d  645. 

41.  En«.— Coffin   v.   Houlder   (1921)  See  also,  179  P.2d  628. 
124  L.T.R.  145. 
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divorce  action,  where  an  agreement  was  entered  into  which  was 
incorporated  in  the  divorce  decree,  it  has  been  held  that  the  defend- 
ant in  such  action  is  entitled  prior  to  a  breach  thereof  by  him  to  a 
declaratory  judgment  construing  the  agreement  and  as  well  as 
the  decree.-** 

In  an  action  for  a  declaration  of  plaintiff's  rights  and  duties 
under  a  separation  agreement  with  his  former  wife  for  support 
of  herself  and  their  minor  son,  a  municipal  court  judgment  award- 
ing monthly  payments  to  the  wife  on  the  basis  of  such  agreement  in 
her  action  to  recover  the  difference  between  the  amount  thereof 
and  the  reduced  amount  fixed  by  a  decree  of  a  court  of  general 
jurisdiction  modifying  the  divorce  decree  incorporating  such  an 
agreement,  was  not  "res  judicata"  of  the  issue  as  to  plaintiff's 
rights  and  duties  after  the  child  reached  its  majority.*^ 

A  marriage  settlement  was  construed  under  the  Declaratory 
Judgment  Act  after  the  death  of  the  husband,  and  the  rights  of  the 
wife  under  the  settlement  were  determined  and  in  particular  with 
reference  to  her  rights  in  and  to  real  estate,  which  the  wife  was 
seeking  to  sell,  the  real  estate  being  involved  in  the  settlement.^* 

Plaintiff  and  defendant  entered  into  an  agreement  with  respect 
to  their  property  rights  as  husband  and  wife.  The  agreement  pro- 
vided that  the  wife  should  be  paid  the  net  sum  of  $30,000.  At  the 
time  of  making  the  agreement,  this  money,  payable  to  the  wife, 
when  received  by  her  was  not  subject  to  income  tax,  but  thereafter 
both  the  federal  and  local  income  taxing  statutes  were  amended  to 
include  alimony  payments,  and  the  wife  brought  a  declaratory 
judgment  action  seeking  to  have  the  husband  pay  the  income  tax 
on  said  $30,000,  since  the  agreement  provided  for  the  net  sum  in 
that  amount.    However,  the  taxing  authorities  had  made  no  at- 

44.  Va.— Gloth  v.  Gloth,  154  Va.  511,  46.  Ohio— Beach  v.  Beach,  57  Ohio 
153  S.E.  879,  71  A.L.R.  700.  App.  294,  13  N.E.2d  581. 

45.  U.S.— Snow  v.  Snow,  50  App.D.C.  47.  Cal.— Putnam  v.  Putnam,  51  Cal. 
242,   270   F.   364.     In   form   the  App.2d  696,  125  P.2d  525. 

cited   case   involved   the   specific  48.  Eng. — Cox   v.    Barker,    3    Ch.D. 

performance   of  an   ante   nuptial  359  at  370,  (1876).    This  case  is 

contract    entered    into    between  one   of  the   earlier  cases   where 

the  parties,  but  in   substance  it  plaintiff  in  great  measure  sought 

was    an    action    for    declaratory  a  declaration  of  nonliabiHty. 
relief. 
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tempt  to  collect  the  taxes  from  her  in  said  amount  provided  for 
in  the  contract.  In  other  words,  the  issue,  which  the  wife  sought 
to  present,  assumed  that  the  taxing  statute,  as  amended,  was  ap- 
plicable to  her  and  asked  the  court  to  declare  that  the  defendant 
must  save  the  plaintiff  from  the  burden  of  that  tax  on  the  amount 
provided  for  in  the  contract,  but  until  it  should  be  determined 
that  the  amendments  to  the  income  tax  statute  would  exact  that 
tax  from  the  plaintiff,  no  useful  purpose  could  be  served  by  any- 
declaratory  judgment  and  the  relief  was  denied,  as  it  presented  no 
justiciable  controversy.** 

§  587.     Validity  and  Construction  of  Labor  Contracts 

Many  cases  have  arisen  in  recent  years  involving  the  validity 
and  construction  of  contracts  between  master  and  servant  and 
between  the  employer  and  labor  unions.'® 

A  declaratory  action  will  lie  to  determine  the  status  of  a  contract 
for  personal  services  of  a  minor.'^  Declaratory  action  is  an  ap- 
propriate instrumentality  for  settling  disputes  between  an  em- 
ployer and  his  employees,  and  especially  with  respect  to  dealing 
with  a  union  or  other  organization  as  a  bargaining  agent  represent- 
ing the  employees.'^ 


49.  N.Y.— Izrastzowf  v.  Topping,  187 
Misc.  417,  62  N.Y.S.2d  402. 

See  section  585,  note  19,  supra. 

50.  U.S.— -Panhandle  Eastern  Pipe- 
line Co.  V.  Michigan  Consolidated 
Gas  Co.,  177  F.2d  942,  CCA. 
Mich. 

CaL — Cloverdale  Union  High 
School  Dist.  of  Sonoma  County 
V.  Peters,  88  Cal.  731,  264  P.  273. 
Columbia  Pictures  Corp.  v.  de 
Toth,  26  Cal.App.2d  753,  161  P.2d 
217,  162  A.L.R.  747. 
Mass. — S  c  h  o  o  1  Committee  of 
Cambridge  v.  Superintendent  of 
Schools  of  Cambridge,  320  Mass. 
516,  70  N.E.2d  298. 
N.H.-— Internat'l  Brotherhood  of 
Teamsters,  Chauffeurs,  Ware- 
housemen &  Helpers  of  America, 
Local  Union  No.  633  v.  Riley, 
95  N.H.  162,  59  A.2d  476,  336  U.S. 
930,  93  L.Ed.  1091,  69  S.Ct.  111. 


51. 


52. 


N.Y.— Brennan  v.  Del.  L.  &  W. 
R.R.,  91  N.Y.S.2d  yjt. 

Del.  L.  W.  RR.  v.  Slocum,  299 
N.Y.  496,  87  N.E.2d  532. 

Sainer  v.  Affiliated  Dress  Man- 
ufacturers, 168  Misc.  319,  5  N.Y.S. 
2d  855. 

Scarsdale  Supply  Co.  v.  Pearce, 
153   Misc.  296,  274  N.Y.S.   11, 

Strobe  v.  Netherland,  245  App. 
Div.  573,  283  N.Y.S.  246. 
Pa.— Ellis  V.  Johnson,  61   D.&C 
155. 

Pa.— Ellis  V.  Johnson,  61  D.&C. 
155. 

N.Y. — Sainer  v.  Affiliated  Dress 
Manufacturers,  168  Misc.  319.  5 
N.Y.S.2d  855. 

Scarsdale  Supply  Co.  v.  Pearce, 
153  Misc.  296.  274  N.Y.S.  11. 

Strobe  v.  Netherland  Co.,  245 
App.Div.  573,  283  N.Y.S.  246. 
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Where  there  is  a  situation  where  the  dispute  involved  could 
lead  to  cessation  of  transportation,  at  least  for  a  time,  a  situation 
that  includes  the  livelihood  of  many  employees,  and  the  welfare 
and  practices  of  two  unions  involved;  litigation  could  arise  on  a 
number  of  phases  involved  and  could  lead  to  countless  court  ac- 
tions, and  it  is  best  to  dispose  of  such  questions  in  the  form  pre- 
sented by  declaratory  actions  of  court ;  and  where  there  is  a  dispute 
where  two  railroad  unions  disagreed  as  to  the  construction  of  the 
contract  with  the  employer  railroad,  then  one  union  could  bring 
action  against  the  railroad  and  the  other  union  to  have  the  rights 
of  all  of  the  parties  determined.  And  the  fact  that  there  had  been 
proceedings  before  the  National  Railroad  Adjustment  Board  does 
not  militate  against  the  court  taking  jurisdiction  under  a  declara- 
tory judgment  action  and  determine  the  matter,  where  the  order 
of  such  board  left  the  parties  in  the  same  position  that  they  were 
prior  to  the  proceedings  before  the  board.'* 

A  railroad  may  bring  a  declaratory  action  against  two  unions 
to  determine  the  status  of  "crew-callers"  where  there  is  a  dispute 
among  all  of  the  parties  as  to  which  of  the  two  agreements  with 
two  different  unions  covered  the  employment  of  "crew-callers."'* 

A  declaratory  judgment  action  is  proper  to  determine  whether 
or  not  an  agreement  between  an  employer  and  a  labor  union  is 
controlled  by  the  Taft-Hartley  Act,  or  by  an  act  of  the  State 
legislature  known  as  the  Willey  Act,  or  in  other  words,  which  one 
of  these  statutes  determine  the  validity  of  the  contract  between 
the  employer  and  the  employees." 

A  declaratory  action  is  the  proper  remedy  when  the  contract 
between  a  school  district  and  a  teacher  is  drawn  in  question,  and 
it  was  held  that  the  school  board  could  not  validly  employ  a 
teacher  without  a  formal  meeting  at  which  the  matter  should  be 
presented  and  acted  upon.'*  The  fact  that  the  contract  is  an  oral 
one  or  may  be  one  of  employment  involving  personal  services  and, 

53.  N.Y. — Brennan    v.    Delaware    L.  housemen,  and  Helpers  of  Amer- 
&  W.  RR.,  91  N.Y.S.2d  376.  ica.  Local  Union  No.  633  v.  Riley, 

54.  N.Y.— Delaware  L.  &  W.  RR.  v.  95  N.H.  162,  59  A.2d  476,  336  U.S. 
Slocum,  299  N.Y.  496,  87  N.E.2d  930,  93  L.Ed.  1091,  69  S.Ct.  IZl, 
532;  sec  also,  274  App.Div.  950,      56.  CaL— Cloverdale    Union    High 
83  N.Y.S.2d  513.  School  of  Sonoma  County  v.  Pet- 

55.  N.H.— International   Brotherhood  ers,  88  Cal.App.  731,  264  P.  273. 
of  Teamsters,  Chauffeurs,  Ware- 
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hence,  not  subject  to  be  specifically  enforced,  in  no  way  militates 
against  the  granting  of  declaratory  relief  as  is  improper  or  unneces- 
sary; such  a  situation  is  merely  a  factor  to  be  considered  by  the 
trial  court  in  determining  what  declaration  should  be  made  or 
appropriate.'^ 

§  588.    Construction  of  Sales  Contracts 

The  declaratory  judgment  action  fits  perfectly  the  desire  of  liti- 
gants to  determine  their  controversies  arising  over  the  interpreta- 
tion of  various  contracts,  as  where  a  controversy  arose  between 
the  vendor  and  purchaser  as  to  whether  or  not  the  vendor  could 
convey  a  good  title  to  land,  the  vendor  has  been  permitted  to  bring 
a  declaratory  judgment  action  to  determine  whether  his  title  is 
good,  and  to  force  the  purchaser  to  live  up  to  his  contract.'* 

Also,  a  declaratory  judgment  action  lies  to  determine  whether 
there  is  an  error  in  the  quantity  of  land  covered  by  a  conveyance.'* 

Where  a  married  woman  agreed  to  sell  property  vested  in  trus- 
tees for  her  benefit  under  a  will,  and  the  purchaser  objected  to  the 
title  because  she  was  restrained  by  the  will  from  anticipating,  she 
brought  a  declaratory  action  under  the  English  Vendors  and  Pur- 
chasers Act,  of  1874,  and  the  court  held  the  question  as  to  whether 
the  money  would  be  paid  to  her  or  the  trustees  would  not  concern 
the  purchaser,  but  that  the  court  had  no  jurisdiction  to  decide  it 
under  the  Vendor's  and  Purchaser's  Act,  but  that  if  a  declaratory 
action  were  brought  by  her,  the  court's  power  to  construe  the  will 
would  be  exercised. 

57.  CaL— Columbia  Picture  Corp.  v.  See  also,  In  re  The  Trustees 
De  Toth,  26  Cal.2d  753,  161  P.2d  of  Hollis  Hospital  and  Hague's 
217,  162  A.L.R.  747.                                 Contract  (1899)  2  Ch.  540. 

See  section  585,  note  43.  Pa.— Scaife  v.  McKee,  298  Pa.  33, 

58.  Sng. — In  re  Murphy  and  Grif-  148  A.  37,  appeal  dismissed  Scaife 
fin's  Contract  (1919)  1  Ir.R.  187.            v.  Scaife,  50  S.Ct.  459,  281  U.S. 

Sec  also,  Cox  v.  Barker,  3  Ch.D.  771,  74  L.Ed.  1177  and  McKcc  v. 

359,  (1876).  Skaifc,  50  S.Ct.  459,  281  U.S.  771, 

Ky.— Mountjoy  v.  Kassalman,  225  74  L.Ed.  1178. 

Ky.  55,  7  S.W.2d  512.  59.  Eng.— Barron  v.  Morgan  &  Sil- 

Tillman  v.  Blackburn,  276  Ky.  ver   Leaf   Mines    Ltd.    (1930)    4 

550,  124  S.W.2d  755.  D.L.R.  985  (B.C.). 


N.C.— Privott  V.  Graham,  214  N. 
C  199,  198  S.E.  635. 
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The  case  further  held  however  that  she  did  not  possess  good 
title,  and  she  was  not  allowed  to  sell  the  property.*®  So,  too,  it 
has  been  held  in  Pennsylvania  that  a  declaratory  judgment  is  not 
available  to  either  party  as  a  remedy  by  a  contracting  party  in  the 
sale  of  land  to  determine  the  marketability  and  validity  of  the 
title  of  the  land.*'  A  declaratory  judgment  action  however  will 
also  lie  to  determine  upon  whom  the  loss  occasioned  by  fire  shall 
fall  during  the  negotiations  and  consummation  of  the  sale,  whether 
on  the  vendor  or  purchaser.** 

Where  a  motor  vehicle  was  asserted  to  have  been  delivered  in  a 
damaged  condition,  which  was  disputed  by  the  seller,  a  declaratory 
judgment  action  lies  to  determine  such  question,  and  declare  the 
rights  of  the  parties.*'  On  the  other  hand,  where  contract  of  sale 
provided  for  the  execution  of  a  conditional  bill  of  sale,  by  the  pur- 
chaser, which  he  failed  to  do,  and  an  action  was  brought  by  the 
vendor  asking  that  the  contract  of  sale  be  regarded  as  a  conditional 
bill  of  sale,  relief  was  denied  where  such  contract  did  not  comply 
with  an  existing  statute  as  to  the  execution  of  conditional  bills  of 
sale.**  Declaratory  judgment  action  will,  of  course,  lie  to  con- 
strue a  contract  for  the  sale  of  natural  gas,*'  the  same  as  any  other 
commodity  or  piece  of  personal  property  or  parcel  of  realty. 

60.  Eng. — In  re  Tippitt's  and  New-  mined  and  the  court  there  held 
bould's  Contract,  37  Ch.D.  444  that  the  loss  would  fall  on  the 
(1887).  vendor  under  the  contract,  and 

61.  Pa. — In  re  Loughlin's  Estate,  103  also  inasmuch  as  the  title  had  not 
Pa.Super.  409,  157  A.  494.  passed    and    that    the    purchaser 

Crozer  v.  Green,  298  Pa.  438,  could  either  recover  the  money 

148  A.  506.  back  which  he  had  paid,  or  sue  for 

But  see  Scaife  v.  McKee,  298  damages   as   provided   for   under 

P.  33,  148  A.  37,  appeal  dismissed  the  contract. 
Scaife    v.    Scaife,    50    S.Ct.    459,      63.  Pa.— Swank   Motor   Sales    Com- 

281  U.S.  771,  74  L.Ed.  1177  and  pany,  Inc.  v.  Decker,  4  Cambria 

McKec  V.   Skaife,   50  S.Ct.  459,  Co.  R.  28  (Pa.),  where  a  ques- 

281  U.S.  771,  74  L.Ed.  1178.  tion   arose   as   to  whether  at   a 

62.  N.Y. — Brownell  v.  Board  of  Ed-  certain  time  title  to  goods  which 
ucation  of  Inside  Tax  Dist.  of  had  been  sold  had  passed,  a  de- 
City  of  Saratoga  Springs,  123  daratory  judgment  will  lie  to 
Misc.  64,  204  N.Y.S.  150,  affirmed  determine  such  fact. 

211  App.Div.  823,  206  N.Y.S.  887,  64.  Conn.— Deparquet,  Huot  &  Mon- 

reversed  on  other  grounds  239  N.  euse  Co.  v.  Maguire,   114  Conn. 

Y.  369,  146  N.E.  630,  37  A.L.R.  69,  157  A.  411. 

1319,  reargument  denied  240  N.Y.  65.  Kan.— Wood  v.  Ozark  Pipe  Line 

575,  148  N.E.  711.  Co.,  142  Kan.  333,  46  P.2d  614. 

In  that  instance  it  was  deter-  This  was  an  action  instituted  on 
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Where  a  customer  ordered  a  sale  of  wheat  by  a  broker  with  di- 
rection to  deliver  up  such  wheat  to  another  broker  with  whom  the 
seller  had  on  account,  it  was  held  in  a  declaratory  judgment  action 
that  the  customer  was  liable  for  the  loss  sustained  by  the  broker, 
though  the  broker  failed  to  communicate  the  order  as  requested,  in 
that  the  request  of  the  customer  was  merely  a  designation  by  which 
the  broker  might  relieve  himself  from  possible  loss  in  a  transac- 
tion to  be  made.** 

Where  a  dispute  arose  over  the  interpretation  of  a  contract  in 
regard  to  the  amount  to  be  paid  thereunder,  a  declaratory  action 
was  brought  for  a  declaration  of  the  rights  of  the  parties.  The  con- 
troversy arose  when  an  offer  to  sell  certain  stock  was  made  at 
$8,000  -net  cash,  which  was  accepted  by  the  purchaser.  The  pur- 
chaser, who  held  a  note  of  the  vendor,  urged  that  he  should  be 
able  to  offset  the  $8,000  with  the  note  in  the  amount  of  $608.07. 
The  vendors  position  was  that  the  $8,000  net  cash  impliedly  in- 
cluded the  cancellation  of  the  note,  declaratory  judgment  was  final- 
ly brought  to  determine  whether  or  not  the  note  should  be  canceled, 
and  it  was  held  that  the  note  was  not  canceled  by  such  an  agree- 
ment.*^ 

§  589.     Construction  of  Oral  and  Written  Contracts 

From  the  very  beginning  there  has  been  and  still  is  considerable 
confusion  as  to  whether  or  not  controversies  arising  out  of  oral 
contracts  and  agreements  could  be  construed  and  rights  declared 
in  a  declaratory  judgment  action.  In  England  the  same  unfor- 
tunate conflict  prevails — about  half  of  the  English  holdings  being 
that  a  declaratory  judgment  may  be  maintained  only  when  based 
upon  a  writing. •• 

the  part  of  the  plaintiff  seeking      67.  Va. — Sydnor  Howey  &  Co.,  Inc. 

to  terminate  a  contract  between  v.  Sydnor,  172  Va.  545,  2  S.E.2d 

the  parties,   the  court   held  that  309. 

the   method   by   which    the   con-      68.  Bng. — Dowse    v.    Gorton   (1891) 

tract    could    be    terminated    was  A.C.  190. 

set  forth  in  the  contract  itself,  In  re  Amalgamated  Society  of 
"To  sustain  the  contention  of  the  Railway  Servants  (Parliament- 
plaintiff  would  be  to  read  into  ary  Fund  Trusts);  Addison  v. 
the  contract  a  provision  that  by  Pilcher  (1910)  2  Ch.  547. 
its  terms  was  not  intended  to  Mason  v.  Schuppisser,  81  L.T. 
be  there."  R.N.S.  147  (Ch.l899). 
66.  N.Y.— Sartorius  v.  Cohen,  249  N.  Hunt  v.  Hunt,  97  L.T.R.  822 
Y.  31,  162  N.E.  575.  (C.A.  1907). 
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Under  the  declaratory  judgment  rule,  according  to  some  English 
cases,  an  "instrument"  is  construed  to  mean  any  written  instru- 
ment under  which  liability,  either  legal  or  equitable,  exists.  Based 
on  this  definition  of  "instrument,"  some  English  decisions  hold  that 
a  declaratory  judgment  action  must  be  based  upon  a  writing.^* 
But  on  the  other  hand,  there  are  many  English  holdings,  and 
probably  a  majority  thereof,  holding  that  a  declaratory  judgment 
may  be  had  though  not  based  upon  a  writmg."'® 

The  same  conflict  arose  in  the  United  States  after  the  popu- 
larizing of  the  declaratory  judgment  action.  In  the  case  of  Trans- 
port Oil  Co.  V.  Bush,  114  Cal.  App.  152,  1  P.  2d  1060,  the  court 
there  held  that  the  Declaratory  Judgment  Statute  referred  only 
to  written  contracts  and  that  actions  based  on  a  writing  were  the 
only  ones  that  could  be  construed  and  the  rights  thereunder  de- 
clared.''^ However,  the  above  decision  in  regard  to  the  declaratory 
judgment  action  being  applicable  to  written  instruments  only  was 
held  to  be  merely  dicta  and  was  overruled  in  the  later  case  of  Herr- 
lein  V.  Tocchini,  128  Cal.  App.  612,  18  P.  2d  73,  in  which  it  was 
held  outright  that  the  Declaratory  Judgment  Action  would  lie 
as  to  oral  contracts  or  matters  arising  from  transactions  in  regard 
to  which  there  were  no  writings  at  all,  and  this  was  affirmed  in 
a  later  California  case."'* 


Beadle  v.  Perpetual  Trustees 
Estate  and  Agency  Company  of 
New  Zealand  (Limited)  32  N.Z. 
92  (1912). 

69.  Eng. — Mason  v.  Schuppisser,  81 
L.T.R.N.S.  147  (Ch.  1899). 

70.  Eng. — Chapman  v.  Michaelson 
(1908)  2  Ch.  612,  affirmed  (1909) 
1  Ch.  23S, 

Dyson  v.  Attorney-General 
(1911)  1  K.B.  410,  affirmed  (1912) 
1  Ch.  158. 

Guaranty  Trust  Company  of 
New  York  v.  Hannay  &  Company 
(1915)  2  K.B.  536. 

Ruislip-Northwood  Urban  Dis- 
trict Council  V.  Lee,  145  L.T.R. 
208  (K.B.  1931). 

71.  S.C, — See  also,  Daniel  v.  Cone- 
stec  Mills,  183  S.C.  337,  191  S.E. 
76. 


72.  U.S.— See  also,  Western  Cas- 
ualty &  Surety  Co.  v.  Beverfor- 
den,  D.C.Mo.,  17  F.Supp.  928,  re- 
versed on  other  grounds  93  F.2d 
166,  wherein  the  district  judge 
said:  "If  any  legal  relation  ex- 
ists between  the  petitioner  and 
respondent  arising  on  the  con- 
tract, either  because  of  its  terms 
or  because  of  conduct  relating  to 
it,  a  question  for  adjudication 
might  arise,  'other  legal  relations' 
as  here  used  is  rather  compre- 
hensive." 

Ala. — See  also.  Teal  v.  Mixon, 
233  Ala.  23,  169  So.  477,  wherein 
the  court  said,  "So  that  Section 
1  (of  the  declaratory  act)  seems 
to  be  intended  to  provide  that 
when  a  controversy  belongs  to 
the    sphere    of   jurisdiction    ordi- 
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Under  the  declaratory  judgment  statute,  the  court  is  empowered 
to  determine  disputed  questions  of  fact  and,  hence,  the  remedy  is 
not  limited  to  cases  involving  written  instruments.  A  disputed 
oral  contract  may  properly  be  the  subject  of  a  declaratory  judg- 
ment and  as  we  have  already  seen  the  fact  that  the  oral  contract 
may  be  one  of  employment  involving  personal  services  and  hence 
not  specifically  enforcible  does  not  necessarily  render  declaratory 
relief  improper  or  unnecessary.  This  is  merely  a  factor  to  be  con- 
sidered by  the  trial  court  in  determining  what  declaration  would 
be  appropriate.^'  In  other  words,  it  is  now  well  settled  that  a 
declaratory  judgment  may  be  based  upon  an  oral  contract  or 
disputed  questions  of  fact.^*    It  has  been  held  without  question 


narily  exercised  by  a  certain  court 
of  record,  it  will  not  be  barred 
from  making  a  declaration  of 
rights  in  the  exercise  of  that  ju- 
risdiction." 

CaL — Columbia  Pictures  Corp.  v. 
DeToth,  26  Cal.App.  753.  161  P. 
2d  217,  162  A.L.R.  747. 

Moklofsky  v.  Moklofsky,  93 
CaI.App.2d  585,  209  P.2d  645. 

Wollenberg  v.  Tonninger,  8 
Cal.App.2d  722,  48  P.2d  738. 

Zimmer  v.  Gorenik,  42  Cal.App. 
2d  440,  109  P.2d  34. 
FUl— Sheldon  v.  Powell,  99  Fla. 
782,  128  So.  258. 

N.Y. — ^Town  Board  of  Town  of 
Greece  v.  Murray,  130  Misc.  55, 
223  N.Y.S.  606. 

See  also,  33  CJ.  1101;  1  C.J.S. 
1035. 
73.  U.S. — Aetna  Life  Insurance  Co. 
V.  Haworth,  57  S.Ct.  461,  300  U. 
S.  227,  81  L.Ed.  617,  108  A.L.R. 
1000. 

Cal.— Blakeslee  v.  Wilson,  190 
Cal.  479,  213  P.  495. 

Columbia  Pictures  Corp.  v.  De- 
Toth, 26  Cal.2d  753,  161  P.2d  217, 
162  A.L.R.  747. 

See  note  57,  supra. 

Corp.   of  America  v.   Durham 


74, 


Mutual  Water  Co.,  50  Cal.App.2d 
337,  123  P.2d  81. 

Coykendall  v.  Jackson,  17  CaL 
App.2d  729,  62  P.2d  746. 

Herrlein  v.  Tocchini,  128  CaL 
App.  612,  18  P.2d  73. 

Hess  V.  Country  Club  Park,  213 
Cal.  613,  2  P.2d  782.  See  also,  296 
P.  300.       . 

Poultry  Producers  of  Southern 
California  v.  Barlow,  189  Cal.  278, 
208  P.  93. 

R.  G.  Hamilton  Corp.  v.  Co- 
rum,  218  Cal.  92,  21  P.2d  413. 

Universal  Sales  Corp.  v.  Cali- 
fornia Manufacturing  Co.,  20  Cal. 
2d.  751.  128  P.2d  665. 

See  also,  118  P.2d  291. 

Wollenberg  v.  Tonningsen,  8 
Cal.App.2d  722,  48  P.2d  738. 

Zimmer  v.  Gorelnik,  42  Cal.App. 
440,  109  P.2d  34. 

CaL — Columbia  Pictures  Corp.  v. 
DeToth,  supra. 

Maklofsky  v.  Maklofsky,  79  CaL 
App.2d  259,  179  P.2d  628. 

Zimmer  v.  Gorelnik,  supra. 
Mo.— Temm  v.  Temm,  354  Mo. 
814,  191  S.W.2d  629,  holding  that 
a  partnership  may  be  established 
in  a  declaratory  action  where  it 
rests  upon  an  oral  contract  form- 
ing the  same. 
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that  written  contracts  of  all  kinds  may  be  construed  and  the  rights 
thereunder  declared.^' 

That  most  of  the  Declaratory  Judgment  Statutes  and  the  Uni- 
form Act  confer  the  general  power  on  the  courts  to  declare  rights, 
status  and  other  legal  relations,  which  is  not  restricted  in  any 
way,  would  seem  to  make  it  clear  that  the  courts  would  have  power 
under  the  act,  as  well  as  the  other  statutes,  to  construe  rights, 
status  and  other  legal  relations  which  arise  out  of  an  oral  con- 
tract or  some  transaction  which  was  oral  in  its  nature.  Oregon 
expressly  took  care  of  this  situation  by  amending  its  Declaratory 
Judgment  Act  and  expressly  added  to  its  statute  the  right  to  make 
declarations  as  to  enforceable  oral  contracts7«  With  the  right 
given  to  the  courts  to  declare  rights,  status  and  other  legal  re- 
lations there  seems  to  be  little  basis  for  any  contention  that  the 


75.  U.S.— People's  Water  &  Gas  Co. 
V.  City  of  Vancouver,  CCA. 
Wash.,  106  F.2d  909. 
CaL— D  alias  v.  Knox-Powell 
Stockton  Co.,  137  Cal.App.  173, 
30  P.2d  621. 

Morrison  v.  Havens,  24  CaL 
App.2d  504,  75  P.2d  515.  Instru- 
ment construed  out  of  which 
plaintiff  claims  an  equitable  lien 
upon  realty,  but  court  found  oth- 
erwise. 

Sepulveda  v.  Apablasa,  25  Cal. 
App.2d  381,  77  P.2d  526.  An  ac- 
tion to  construe  an  instrument 
which  was  held  to  be  a  convey- 
ance. Other  instruments  were 
construed  in  the  same  action  but 
were  held  to  be  invalid. 

Hamilton  v.  Ferguson,  26  Cal. 
App.2d  390,  79  P.2d  427.  This  is  a 
suit  by  plaintiffs  to  quiet  title  to 
certain  lands  to  obtain  a  decree 
canceling  a  lease  agreement  and 
to  obtain  declaratory  relief  in  the 
interpretation  of  a  written  instru- 
ment, was  held  to  be  maintain- 
able. 

Columbia  Pictures  Corp.  v.  De- 
Toth,  26  Cal.App.2d  753,  161  P.2d 
217,  162  A.L.R.  747. 

Moklofsky    v.    Moklofsky,    79 


76. 


Cal.App.2d  259,  209  P.2d  645. 
Statute,  1931,  ch.  8,  amending 
Laws  1927,  ch.  300,  sec.  2,  An- 
notated Code  1930,  section  2- 
1402.  Idaho  likewise  provided 
for  oral  contracts  on  the  enact- 
ment of  the  statute.  Session  Laws, 
1933,  Chapter  70,  p.  113. 

Both  Idaho  and  Oregon  stat- 
utes are  classified  as  being  the 
uniform  act,  notwithstanding  this 
slight  variation.  Local  statutes 
should  be  consulted  with  respect 
to  such  changes.  The  original  uni- 
form act  is  sufficiently  broad  to 
embrace  in  its  scope  oral  as  well 
as  written  contracts,  agreements, 
or  instruments  which  proves  that, 
"any  person  interested  under  a 
deed,  will,  written  contract  or 
other  writings  constituting  a  con- 
tract, or  whose  rights,  status  or 
other  legal  relations  are  affected 
by  a  statute,  municipal  ordinance, 
contract  or  franchise,  may  have 
determined  any  question  of  con- 
struction or  validity  arising  under 
the  instrument,  statute,  ordinance, 
contract  or  franchise  and  obtain  a 
declaration  of  rights,  status  or 
other  legal  relation  thereunder." 
The    California   statute   provides 
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declaratory  judgment  actions  are  applicable  only  to  writen   in- 
struments.'^^ 

§  590.     Contracts  Not  Made  nor  Modified 

Contracts  are  not  made  nor  modified  in  declaratory  judgment 
actions,  but  will  be  made  to  conform  to  the  parties'  intention.  The 
declaratory  judgment  action  cannot  be  used  to  create  or  to  make  a 
new  contracts*  Neither  can  the  action  be  used  to  determine  in 
detail  the  particulars  in  which  the  contract  was  modified  by  a  sub- 
sequent agreement.^*  Nor  can  the  action  be  used  to  make  the 
terms  of  the  contract  any  more  definite  and  certain  than  they  are 
shown  to  be  in  the  statement  thereof  in  the  pleading  of  the  party 
seeking  to  set  it  up.*®  However,  where  the  parties  had  agreed 
upon  amending  or  changing  the  contract  the  same  may  be  specifi- 
cally enforced  in  a  declaratory  judgment  action.** 

But  it  must  be  understood  in  such  an  action,  a  new  contract  or 
lease  can  neither  be  made  nor  modified  by  declaratory  judgment 
action.*^  However,  the  action  is  fitted  to  accomplish  by  decree  of 
court  the  intention  of  the  parties  where  a  properly  executed  writ- 


that  "any  person  interested  under 
a  deed,  will,  or  other  written  in- 
strument, or  under  a  contract,** 
etc.  Cal.Code  of  Civ.  Procedure, 
S  1060.  Kerr's  Code  same;  Deer- 
ing's  Code  same. 

77.  N.J. — Naugle  v.  Baumann,  96  N. 
J.Eq.  183,  125  A.  489.  But  see 
97  N.J.Eq.  110,  127  A.  263;  97 
N.J.Eq.  118,  127  A.  267. 
Tenn. — Hinchman  v.  City  Water 
Co.,  179  Tenn.  545,  167  S.W.2d 
986. 

78.  U.S. — Thompson  v.  Baltimore  & 
Ohio  RR  Co.,  155  F.2d  767,  (H 
S.Ct.  122,  129,  329  U.S.  762.  91 
L.Ed.  657. 

N.Y.— Villani  v.  National  City 
Bank,  143  Misc.  416,  256  N.Y.S. 
602. 

Ohio — Dayton  Street  Transit  Co. 
V.  Dayton  Power  &  Light  Co.,  57 
Ohio  App.  299,  13  N.E.2d  923. 
Pa.— Girard  Trust  Co.  v.  Trem- 
blay  Motor  Co.,  291  Pa.  507.  140 
A.  506. 


Waih. — Schoenwald  v.  Diamond 
K  Packing  Co..  192  Wash.  409. 
IZ  P.2d  748. 

See  section  585,  note  27  et  seq., 
supra. 

79.  N.Y.— Strobe  v.  Netherland  Co.. 
245  App.Div.  573,  283  N.Y.S.  246. 

80.  N.Y.— Villani  v.  National  City 
Bank.  143  Misc.  416.  256  N.Y.S. 
602. 

81.  Ky.— Pennsylvania  R.  Co.  v.  City 
of  Louisville,  277  Ky.  402.  126  S. 
W.2d  840. 

82.  U.S.— See  also,  Thompson  v.  Bal- 
timore &  Ohio  RR.  Co.,  155  F.2d 
767,  67  S.Ct.  122,  129,  329  U.S. 
762.  91  L.Ed.  657,  involving  the 
dividing  of  revenues  arising  from 
certain  government  traffic  under 
land  grant  agreement  with  rail- 
road and  government. 

Pa.— Girard  Trust  Co.  v.  Trcm- 
blay  Motor  Co..  291  Pa.  507.  140 
A.  506. 
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ten  agreement  to  execute  a  lease  fails  to  conform  to  the  parties' 
intention  through  mistake  of  certain  facts  or  law.  Equity  will  al- 
ways reform  such  a  contract  or  make  it  conform  to  the  actual  in- 
tention of  the  parties,  and  the  same  result  may  be  attained  in  a 
declaratory  action.*'  The  court  has  the  power  to  reform  such  in- 
struments to  correct  these  defects,  and  to  carry  out  the  intention 
of  the  parties,  and  grant  specific  performance.** 

§  591.    Registration  of  Instruments 

Where  the  issue  involved  in  a  declaratory  action  was  a  failure  to 
comply  with  the  statute  with  respect  to  the  registration  of  written 
instruments,  and  where  it  was  made  to  appear  that  such  failure  to 
register  such  instrument  was  intentional,  the  instrument  was  de- 
clared void  in  the  action.*' 

§  592.    Rescission  and  Cancellation  of  Contracts 

In  a  declaratory  judgment  action,  the  right  of  a  vendor  to  re- 
scind a  sale  for  an  alleged  default  on  the  part  of  the  purchaser 
will  be  declared.**  It  is  without  question  that  courts  of  equity  at 
least  concededly  have  inherent  jurisdiction  to  grant  a  cancellation 
or  rescission  of  contracts  and  other  written  instruments,  i.  e.,  con- 
tracts relating  to  real  and  personal  property,  insurance  policies, 
marriage  contracts,  etc.*^  That  declaratory  actions  may  be  main- 
tained for  the  same  purposes,  is  equally  well  established,  so  in 


83.  Ohio— RKO  Distributing  Corpo- 
ration V.  Film  Center  Realty  Co., 
53  Ohio  App.  438,  5  N.E.2d  927. 

M.  Ohio— RKO  Distributing  Corpo- 
ration V.  Film  Center  Realty  Co., 
53  Ohio  App.  438,  5  N.E.2d  927. 

85.  Eng. — Re  Smith  Transportation 
Co.,  Ltd.  (1928)  2  D.L.R.  508 
(Ont.). 

86.  Eng.— Procter  v.  Pugh  (1921)  2 
Ch.  256. 

33  C.J.  1102. 

Also  Younglovc  v.  Hacker,  15 
Cal.App.2d  211,  59  P.2d  451.  In 
this  action  the  court  not  only  re- 
scinded the  contract  but  awarded 
damages  in  the  judgment  in  addi- 
tion. Plaintiffs  were  also  granted 
declaratory    relief    for    any    sum 


that  they  might  be  compelled  to 
pay  on  account  of  an  action  which 
arose  out  of  the  contracts  which 
they  had  executed,  on  which  the 
liability  had  been  determined. 

In  re  Milner  and  Organ's  Con- 
tract (1920)  123  L.T.R.  168,  89 
L.J.Ch.  315,  64  S0I.J0.  463. 

Pearce  v.  Kelly,  20  N.S.W.St.R. 
88  (1919).  Declaration  as  to 
whether  contract  had  been  res- 
cinded and  deposit  forfeited. 

Korman  v.  Abramson,  49  Ont. 
L.R.  9,  58  D.L.R.  609  (1921). 
87.  U.S.— Sharon    v.    Hill,    C.CCal., 
20  F.  1. 

2  Black  on  Rescission  &  Can- 
cellation of  Instruments,  1st  Ed. 
S  643. 
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actions  brought,  asking  for  declaratory  judgments  therefor,  the 
right  of  the  court  to  make  declarations  of  rescission  and  cancella- 
tion of  contracts  exists  without  question.  It  has  been  correctly 
held  that  an  action  to  quiet  title  to  certain  lands,  and  also  to  ob- 
tain a  decree  canceling  a  lease  agreement,  and  to  obtain  declaratory 
relief  in  the  interpretation  of  a  written  instrument  is  maintain- 
able.*« 

§  593.    Construction  of  Goodwill  Contracts 

Where  there  has  been  a  sale  of  good  will,  and  the  contract  stipu- 
lated that  the  vendor  would  refrain  from  engaging  in  the  same 
business  for  fifteen  years,  in  the  general  locality,  an  action  for 
declaratory  judgment  will  lie  to  construe  and  determine  the  validity 
of  the  restriction  on  the  vendor,  and  it  was  held  valid .•• 

Where  an  individual  and  a  corporation  entered  into  a  contract 
by  the  terms  of  which  the  corporation  employed  the  individual  to 
enhance  and  develop  its  business,  which  said  contract  was  deter- 
minable on  a  week's  notice  by  either  party  given  to  the  other,  after 
such  termination  the  employee  was  inhibited  from  engaging  in 
business  in  competition  with  the  employer  within  a  designated  and 
adjoining  counties  for  ten  years;  this  contract,  it  was  held,  would 
be  construed,  its  validity  or  invalidity  determined  in  a  declaratory 
action,  and  the  restrictive  provision  in  respect  to  the  employee  en- 
gaging in  competitive  business  was  declared  invalid,  but  otherwise 
the  contract  was  sustained.*® 

§  594.    Construction  of  Options 
As  to  controversies  arising  out  of  the  interpretation  of  options, 

88.  Ala.— W.    H.    Kirkland    Co.    v.  Grambo  v.  South  Side  Bank  & 

King.  248  Ala.  643,  29  So.2d  141.  Trust  Co.,  40  Lackjur.  47. 
CaL — Hamilton  v.   Ferguson,  26     89.  Eng. — Vancouver  Breweries  Ltd. 

Cal.App.2d  390,  79  P.2d  427.  v.    Vancouver    Malt    and    Sake 

Hoyt     Construction     Co.      v.  Brewing  Co.  Ltd.  (1933)  3  D.L. 

White,  71  Cal.App.2d  526, 163  P.2d  R.  611  (B.C.). 
32,  involving  a  contract  between      90.  N.Y. — Schmidl  v.  Central  Laun- 

vcndor  and  purchaser,  and  it  was  dry  &  Supply  Co.,  Sup.,  13  N.Y. 

held  that  the  vendor  was  not  en-  S.2d  817. 

titled    to    the    declaratory    relief  Pa. — Myers    v.    Blue    Mountain 

sought.  Camp,     Inc.,     Pa.Com.Pl.,     58 

Pa.— Becker  v.  Hughes,  59  D.&C.  Montg.  Co.  364. 
597,  29  West  151. 
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a  declaratory  judgment  is  a  perfect  instrumentality  to  settle  con- 
tentions arising  between  the  parties.  Where  there  is  some  ques- 
tion as  to  whether  one  party  or  the  other  had  exercised  or  per- 
formed the  terms  of  an  option,  it  has  been  held  that  a  declaratory 
judgment  is  maintainable  to  make  a  determination  with  respect 
thereto.* « 

Where  there  is  a  mutual  reliance  on  the  power  of  a  testamentary 
trustee  to  convey  realty  belonging  to  a  trust,  and  the  trustees  leased 
the  property  for  fifty  years  for  a  rental  of  $460.60  per  month  with 
an  option  in  the  lease  to  the  lessee  to  purchase  during  the  term  and " 
apply  the  rents  paid  on  the  purchase  price,  and  the  lessee  expended 
$200,000  in  improvements  on  the  property,  the  trustees  would  be 
required  to  execute  a  deed  pursuant  to  the  option  provision  in  the 
lease,  notwithstanding  that,  under  the  terms  of  the  will,  the  trus- 
tees had  not  been  authorized  to  convey  the  realty  which  belonged 
to  the  corpus  of  the  trust. 

The  decision  in  the  cited  case  was  on  the  basis  that  the  lease  and 
option  were  entered  into  in  reliance  upon  the  trust  instrument,  and 
by  mutual  construction  as  to  its  trems,  the  parties  were  bound 
thereby,  and  that  such  construction  would  be  adopted  in  the  de- 
claratory judgment  action  to  avoid  loss  and  injustice  to  the  plain- 
tiff, while  the  relief  afforded  would  cause  no  loss  to  plaintiff  or 
the  lessor.** 

The  principle  that  may  be  drawn  from  the  authorities  with  re- 
spect to  this  situation  is  that  where  the  parties  have  placed  a  con- 
struction upon  a  written  instrument,  even  though  it  is  erroneous, 
and  acted  in  reliance  thereon,  and  that  by  the  court's  adoption  of 
such  construction  equitable  results  will  flow  therefrom,  but  if  a 
converse  holding  is  declared  an  injustice  would  ensue,  then  the 
court  in  a  declaratory  action  will  follow  the  construction  of  the  in- 
strument that  the  parties  themselves  have  placed  upon  it. 

91.  CaL — Colyear  v.  Tobrincr,  7  Cal.  ciplcs  that  relief  may  be  grant- 
2d  735,  62  P.2d  741,  109  A.L.R.  ed  against  an  inequitable  result 
191.  which     otherwise    would    ensue 

92.  Ore. — Northwestern  Ice  &  Cold  because  a  course  of  conduct  has 
Storage  Co.  v.  £.  Henry  Wemme  been  pursued  in  reliance  upon  a 
Endowment  Fund,  159  Ore.  415,  mutual  mistake  or  misapprehen- 
80  P.2d  881.  The  court  said  in  sion  of  the  law."  (Citing  numer- 
thc   above-cited   case,   "The   fol-  ous  cases.) 

lowing  cases  recognize  the  prin- 
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Where  a  renter  had  the  right  to  renew  a  lease  but  it  was  pro- 
vided in  the  agreement  that  after  a  certain  time  the  rental  should 
be  fixed,  based  on  the  business  which  had  been  transacted  on  the 
leased  premises,  the  court  was  not  authorized  to  fix  the  rentals  for 
the  unexpired  term  of  the  lease.*'  Where  a  controversy  arose 
over  the  terms  of  the  contract,  one  insisting  that  the  contract  was 
one  for  sale  and  the  other  being  the  owner  of  the  property,  in- 
sisting that  it  was  a  lease  with  option  to  purchase,  such  controversy 
may  be  made  the  basis  for  declaratory  judgment  and  the  instru- 
ment would  be  construed  and  the  rights  of  the  parties  decreed.** 

§  595.    Whether  Contractor  has  Complied  with  his  Contract 

The  elasticity  of  the  declaratory  judgment  action  is  perfectly 
suited  to  controversies  which  arise  from  the  execution  of  contracts 
for  various  buildings  or  structures.  Where  a  building  was  about 
80  per  cent  finished,  and  was  still  in  possession  of  the  contractor, 
a  fire  injured  certain  of  the  materials  which  had  been  set  in  place, 
and  the  question  arose  between  the  contractor  and  the  Common- 
wealth of  Pennsylvania,  the  owner,  as  to  whether  the  Common- 
wealth or  the  contractor  should  bear  the  loss  thus  occasioned. 

In  construing  the  contract,  the  court  held  that  the  defendant, 
the  Nelson-Pedley  Construction  Company,  was  liable  for  all  the  loss 
occasioned  by  the  fire,  and  that  without  further  charge  than  the 
price  specified  in  the  contract,  it  must  construct  the  building  in 
strict  compliance  with  its  contract  and  must  deliver  it  to  the 
Commonwealth  in  its  finished  form  according  to  the  conditions 
specified  in  the  contract  to  the  satisfaction  of  the  Department  and 
Supplies  of  the  Commonwealth,  and  it  was  further  adjudged  that 
if  the  Nelson-Pedley  Construction  Company  failed  so  to  do,  the 
Great  American  Indemnity  Company  was  liable  on  its  bond  for 

93.  Cal. — Los  Angeles  Soda  Works  under  the  terms  of  the  instru- 
V.  Southern  California  Aqua-  ment,  holding  that  the  contract 
zone  Co.,  103  CalApp.  105,  284  would  not  become  binding  until 
P.  253.  the  option  was  exercised,  and  that 

94.  Ky. — Cawthon  v.  McAlister,  217  until  such  option  was  exercised, 
Ky.  551,  290  S.W.  316.  it  was  a  mere  lease,  and  that  the 

The  court  construed  it  to  be  a  law  of  landlord  and  tenant  was 

lease  with  an  option  to  purchase  controlling. 
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completion  to  the  full  extent  that  the  Nelson-Pedley  Construction 
Company,  Inc.,  was  declared  liable.*' 

In  an  action  by  one  who  had  had  a  heating  system  installed 
on  his  premises  referred  to  in  the  contract  as  purchaser,  by  one 
of  the  defendants,  which  the  installing  defendant  had  thereafter 
assigned  to  Columbia  Heating  Company,  the  other  defendant,  and 
the  contract  provided  as  followed:  "It  is  hereby  agreed  that  the 
purchaser  herein  named  does  hereby  waive  all  rights  to  defend 
against  the  assignee  in  the  event  said  contract  is  assigned,  on  any 
ground  whatsoever,  and  especially  on  the  ground  of  defective 
work  by  the  contractor  or  vendors  herein  named,  reserving  his 
rights  to  proceed  against  the  assignor  for  any  defective  work  or 
any  other  reason  that  might  constitute  a  legally  sufficient  defense 
to  the  contract  herein  set  forth." 

Likewise,  where  notes  and  trust  deeds  of  a  contractor's  surety 
were  delivered  in  escrow  to  be  returned  to  the  surety  upon  com- 
pletion of  a  building,  the  subject  matter  of  the  contract,  where  a 
dispute  arose  between  the  defendant  owners  and  the  contractor's 
surety  as  to  whether  or  not  the  building  was  completed  according 
to  specification,  an  action  by  the  surety  for  declaratory  relief  that 
such  building  was  completed  according  to  specification,  and  that  he 
was  entitled  to  a  delivery  of  the  notes  and  trust  deeds  held  in 
escrow,  will  lie.** 

The  plaintiff  and  owner  of  the  building  asked  for  declaratory 
judgment  on  the  ground  that  if  he  defaulted  in  his  payments  until 
suit  was  brought  against  him  by  the  assignee  or  the  contractor,  a 
judgment  in  favor  of  the  assignee  would  be  for  the  whole  balance 
due,  and  he  would  lose  the  advantage  of  his  rights  to  make  such 
installation  payments.  He  asked  that  the  clause  in  the  contract 
above  recited  be  construed  and  that  it  be  declared  invalid  to  the 
extent  that  it  protected  the  assignee  from  interposition  of  de- 
fenses against  the  assignee,  on  the  ground  that  the  clause  was 
against  public  policy.  The  court  construed  the  clause  and  held 
that  it  was  not  against  public  policy  and  so  decreed.*^ 

95.  Pa. — Com.  ex  rcl.  Schnader  v.  97.  N.J.— Elzey  v.  Ajax  Heating  Co., 
Nelson-Pedley  Const.  Co.,  303  10  N.J.Misc.  281,  158  A.  851.  In 
Pa.  174,  154  A.  383.  other  words,  it  was  decreed  in  a 

96.  CaL — Gavin  v.  Landfair  Realty  declaratory  action  that  the  waiver 
Corporation,  13  Cal.2d  56,  87  P. 

2d  1012. 
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A  declaratory  judgment  action  will  lie  by  a  contractor  against  his 
subcontractor  where  one  of  the  employees  of  the  subcontractor  was 
injured  in  the  construction  of  a  building,  and  claimed  compensa- 
tion. The  award  of  the  compensation  commissioner  was  against 
both  the  contractor  and  subcontractor.  The  action  for  declara- 
tory judgment  was  brought  to  determine  which  should  satisfy  the 
award  made  against  them.  It  was  held  that  the  defendant  sub- 
contractor should  pay  the  award.** 

It  has  likewise  been  held  that  the  plaintiff,  a  general  contractor, 
was  entitled  to  declaratory  relief  as  to  the  rights  of  the  owners, 
lienors,  or  holders  of  claims  against  the  building  and  subcontrac- 
tor's sureties  in  regard  to  the  execution  of  the  contract  arising  from 
the  construction  of  a  building,  which  had  been  sublet  to  the  sub- 
contractor by  the  contractor.** 


of  defenses  against  the  assignee 
of  a  building  contract  was  not  in- 
volved. 
98.  CotOL — ^Johnson  v.  Mortenson, 
110  Conn.  221,  147  A.  705,  66  A. 
L.R.  1428.  Differently  stated,  a 
declaration  will  lie  as  to  which 
of  two  plaintiffs  is  duty  bound 
as  between  themselves  to  satisfy 
an  award  for  compensation.  No 
reason  suggests  itself  why  the 
same  rule  would  not  obtain  be- 
tween   judgment    defendants,    to 


determine  the  duty  with  respect 
to  the  satisfaction  of  a  judgment 
against  both. 
99.  Eng.— See  also.  Palace  Shipping 
Company,  Limited  v.  Gans 
Steamship  Line  (1916)  1  K.B. 
138.  Whether  port  is  safe  with- 
in contractual  provision  deter- 
mined. 

Conn.— Alfred  E.  Joy  Co.  v.  New 
Amsterdam  Casualty  Co.,  98 
Conn.  794,  120  A.  684. 
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CHAPTER  13 

QUESTIONS  RELATING  TO  LIENS,  DEEDS,  LEASES, 
EASEMENTS,  AND  PROPERTY  RIGHTS 


Sec. 
596. 
597. 
598. 
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600. 
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602. 

603. 
604. 
605. 
606. 
607. 
608. 
609. 
610. 
611. 


612. 
613. 
614. 


Liens  and  Priorities  on  Property 

Duty  With  Respect  to  the  Erection  and  Maintenance  of  Party  Walls 

Character  of  Buildings 

Easements 

Water  Rights 

Construction   and    Removal   of   Restrictive    Covenants    and    Building 

Restrictions 

Restrictive  Covenants  as  to  the  Right  to  Engage  in  Business  After 

Sale  of  Good  Will 

Rights  in  and  Title  to  Property,  Real  and  Personal 

Quiet  Title 

Possession  of  Real  Estate 

Sufficiency  of  Title  Offered  in  Sales  Contracts 

Declaratory  Actions  as  to  Title  Generally 

Construction  of  Deeds 

Construction  and  Validity  of  Leases 

Construction  of  Sublease  with  Respect  to  Rents  Thereunder 

Construction  of  Lease,  Whether  or  Not  Purchaser  From  Landlord 

Had  a   Right  to   Engage  in   Competitive   Business  with  Tenant  in 

Building 

Landlord  and  Tenant,  Rent  Control  Laws  and  Official  Regulation 

Oil  and  Gas  Leases 

Character  of  Property 


§  596.    Liens  and  Priorities  on  Property 

Declaratory  action  is  an  appropriate  remedy  to  determine  and 
adjudicate  the  existence,  validity  and  priority  of  liens.  A  declara- 
tory action  will  lie  to  determine  whether  a  trust  indenture  con- 
stituted a  lien  upon  certain  real  estate  J 


Eng.— In  re  Eden  (1920)  2  K.B. 
333,  123  L.T.R.  134,  64  Soljo.  357. 
Attorneys'  lien  declared. 
CaL— Chapman  v.  Great  Western 
Gypsum  Co.,  216  Cal.  420,  14  P.2d 
758,  85  A.L.R.  917. 
Conn. — Connecticut  Light  &  Pow- 
er Co.  V.  Deering,  125  Conn.  692, 
7  A.2d  924. 

Pla. — Citizens     State     Bank     v. 
Adams,  Fla.,  193  So.  281. 


N.Y. — ^James  v.  Alderton  Dock 
Yards,  256  N.Y.  298, 176  N.E.  401, 
reversing  232  App.Div;  698,  247 
N.Y.S.  1014,  and  reargument  de- 
nied 256  N.Y.  681,  177  N.E.  191. 
Wis.— In  re  Robers,  220  Wis.  547, 
265  N.W.  578,  wherein  the  debtor 
claimed  real  estate  as  exempt 
under  the  homestead  law  and  a 
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Where  the  plaintiffs  and  defendants  had  been  partners  and  own- 
ed a  ranch  in  common  and  an  agreement  of  dissolution  was  entered 
into,  together  with  an  agreement  for  the  settlement  of  accounts, 
and  in  addition  to  the  dissolution  and  settlement  of  the  agreement, 
the  agreement  provided  for  a  transfer  to  the  defendants  the  plain- 
tiff's interests  in  the  ranch,  and  for  which  the  defendants  were  to 
pay  to  the  plaintiffs  the  sum  of  $1500.00  in  cash,  and  a  non-nego- 
tiable promissory  note  in  the  principal  sum  of  $3500.00,  payable 
in  S  years,  bearing  annual  interest  of  5%.  The  defendants,  at  the 
time  of  filing  the  action  were  negotiating  for  a  sale  of  real  estate. 
Under  these  circumstances  the  plaintiffs  were  entitled  to  a  declara- 
tory judgment  establishing  the  fact  that  the  note  representing  the 
deferred  payments  constituted  a  vendor's  lien  upon  the  real  prop- 
erty sold.*  The  issue  of  whether  or  not  a  materialman  has  a  lien 
upon  certain  indebtedness  owing  from  the  county  to  a  private  cor- 
poration will  be  declared.'  A  declaratory  action  is  appropriate  to 
determine  the  validity  of  an  alleged  judgment  lien,  or  whether 
the  property  asserted  to  be  subject  to  the  alleged  lien  is  exempt 
therefrom.* 

In  connection  with  an  application  for  a  declaration  as  to  the 
existence  or  nonexistence  of  a  lien  upon  land,  a  court  will  make 
a  declaration  with  respect  to  whether  or  not  deeds  affecting  the 
same  property  are  fraudulent  and  void."  So,  too,  a  declaratory 
action  will  lie  where  its  object  is  to  seek  a  determination  of  the 
nonexistence  of  a  judgment  or  other  asserted  lien.* 

A  declaratory  action  will  lie,  also,  where  it  is  sought  to  have  it 


declaratory  action  was  recognized 
as  the  proper  remedy  to  determine 
if  it  were  free  from  a  judgment 
lien  by  reason  of  such  claim. 
CaL — LaHue  v.  Dougherty,  34 
Cal.2d  1,  206  P.2d  640,  199  P.2d 
369. 

Neb. — Fremont   Foundry  &  Ma- 
chine Co.  V.  Saunders  County,  136 
Neb.  101,  285  N.W.  115  . 
U.S.— Ackroyd  v.  Brady  Irr.  Co., 
D.C.Mont.,  27  F.Supp.  503. 
Ala. — I.  Trager  &  Co.  v.  Mixon, 
229  Ala.  371,  157  So.  80. 
Fla.— Howell  v.  Bennett,  Fla.,  192 
So.  409. 


Pa. — Klopfenstein  v.  Chadbournc, 
105  Pa.Super.  530,  161  A.  642. 
Wis.—In  re  Robcrs,  220  Wis.  547, 
265  N.W.  578. 

See  also,  citation  of  this  case  at 
note  1,  supra,  this  section. 

5.  Ala.— I.  Trager  &  Co.  v.  Mixon, 
229  Ala.  371,  157  So.  80. 

6.  U.S. — Ackroyd  v.  Brady  Irr.  Co., 
D.CMont.,  27  F.Supp.  503. 
Fla.— Howell  v.  Bennett,  Fla.,  192 
So.  409. 

N.Y.— Philso  Estates  v.  Riordan, 
240  App.Div.  998,  268  N.Y.S.  265. 
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adjudicated  that  the  defendants  had  no  title  to  certain  furniture  and 
furnishings  in  a  hotel,  or  that  any  title  they,  or  either  of  them, 
held  was  subject  and  subordinated  to  the  lien  held  by  the  plain- 
tiff, and  to  have  the  rights  of  the  parties  in  and  to  said  furniture 
and  furnishings  adjudicated,  declared  and  decreed."'  As  suggested 
immediatel)*  preceding,  the  priorities  of  liens  is  a  proper  subject 
matter  for  the  settlement  of  whch  a  declaratory  action  may  be  in- 
voked.* 

Indeed,  independent  of  statute,  courts  have  inherent  power  to 
declare  the  order  and  priority  of  liens  on  property.*  It  seems  to 
be  of  little  importance  as  to  the  character  of  a  Hen,  since  priority 
between  judgment  liens  have  been  declared,^®  as  also  priority  be- 
tween different  liens  of  mortgages  or  deeds  of  trust."  So,  too,  it 
is  unimportant  whether  one  lien  is  of  one  class  and  another  in- 
volved is  of  a  different  character,  as  between  a  mortgage  lien  and 
others,  legal  or  equitable**  and  as  between  a  mortgage  and  tax 


7.  Cal.— Security-First  Nat.  Bank  of 
Los  Angeles  v.  Spring  St.  Prop- 
erties, 20  Cal.App.2d  618,  67  P.2d 
720. 

8.  U.S.— U.  S.  V.  Guaranty  Trust 
Co.,  CC.A.Minn.,  50  S.Ct.  212, 
280  U.S.  478,  74  L.Ed.  556,  af- 
firming SO  S.Ct.  40,  280  U.S.  546, 
74  L.Ed.  605,  granting  certiorari 
33  F.2d  533. 

Bng. — In  re  Rogerstone  Brick 
and  Stone  Co.,  Limited;  Southall 
V.  Wescomb  (1919)  1  Ch.  110. 

Dominion  Iron  &  Steel  Co.  v. 
Canadian  Bank  of  Commerce 
(1928)  1  D.L.R.  809  (Nova  Sco- 
tia). 

In  re  North  Wales  Produce  and 
Supply  Society,  Limited  (1922)  2 
Ch.  340. 

Ala. — Dodson  v.  Protective  Life 
Ins.  Co.,  236  Ala.  Ill,  181  So.  492. 
Cal. — Lanz  v.  First  Mortg.  Cor- 
poration, 121  CaLApp.  587,  9  P.2d 
316. 

Minn.— Reed  v.  Siddall,  94  Minn. 
216,  102  N.W.  453. 

Lowe  v.  Reirson,  201  Minn.  280, 
276  N.W.  224. 


10. 


11. 


12. 


Mo. — Breit  v.  Bowland,  Mo.App., 
127  S.W.2d  71. 

N.D.— State  v.  Divide  County,  68 
N.D.  708,  283  N.W.  184. 
Pa.— -Coral  Gables  v.  Kerl,  334  Pa. 
441,  6  A.2d  275,  122  A.L.R.  903. 
U.S.— U.  S.  V.  Guaranty  Trust 
Co.,  C.C.A.Minn.,  50  S.Ct.  212, 
280  U.S.  478,  74  L.Ed.  556,  af- 
firming 50  S.Ct.  40,  280  U.S.  546, 
74  L.Ed.  605,  granting  certiorari 
33  F.2d  533. 

MixuL— Reed  v.  Siddall,  94  Minn. 
216,  102  N.W.  453. 
N.Y.— Kennedy    v.    Babcock,    19 
Misc.  87,  43  N.Y.S.  832. 
Pa.— Coral    Gables  v.   Kerl,   334 
Pa.  441,  6  A.  275,  122  A.L.R.  903. 
Minn. — Lowe    v.    Reierson,    201 
Minn.  280,  276  N.W.  224. 
Eng. — Dominion  Iron  &  Steel  Co. 
v.  Canadian  Bank  of  Commerce 
(1928)  1  D.L.R.  809  (Nova  Sco- 
tia). 

Mo. — Breit  v.  Bowland,  Mo.App., 
127  S.W.2d  71. 

Ala. — Dodson  v.  Protective  Life 
Ins.  Co.,  236  Ala.  Ill,  181  So. 
492. 
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liens^  also  as  between  a  sales  tax  lien  and  the  lien  of  a  personal 
property  taxJ* 

A  declaratory  action  is  properly  maintainable  for  a  declaration 
of  rights  to  sell  an  interest  or  membership  in  a  stock  exchange 
which  has  been  subjected  to  a  lien  of  a  pledge  or  other  contractual 
lien,  and  in  such  an  action  the  court  will  declare  the  manner  of 
making  such  saleJ*  It  is  the  duty  of  the  court  in  making  a  de- 
claration as  to  the  priority  of  liens  to  make  a  full  and  complete 
determination  thereof. *»  The  fullness  of  such  a  declaration  specifi- 
cally covering  all  matters  involved  is  well  illustrated  by  an  action 
seeking  a  declaration  as  to  priorities  of  liens  upon  an  irrigation 
system,  the  court,  was  even  under  duty  to  declare  the  extent  and 
nature  of  the  upkeep  of  the  system  that  would  be  proper.** 

§  597.    Duty  with  Respect  to  the  Erection  and  Maintenance  of 
Party  WaUg 

In  at  least  one  case,  the  question  with  respect  to  the  duty,  lia- 
bility, and  legal  relations  of  owners  of  a  party  wall  has  been  de- 
clared ;  in  which  case  it  appeared  that  the  plaintiff  and  defendants 
were  the  owners  of  adjoining  four-story  brick  dwelling  houses  and 
that  the  buildings  had  between  them  a  party  wall  consisting  of 
wood,  lath,  plaster,  and  paper.  However,  the  party  wall  did  not 
extend  to  the  top  of  the  four  stories,  but  projected  somewhat  above 
the  third  story,  leaving  an  open  space  between  the  properties  on 
the  fourth  floor.  When  built,  the  party  wall  fulfilled  legal  re- 
quirements. 

The  defendant  in  the  action  took  down  his  dwelling  house  to 
use  his  lot  as  an  open-air  garage.  He  left  the  wall  intact  and  cov- 
ered the  opening  in  the  fourth  floor  wall  on  the  outside  with  fire- 
proof materials.     Subsequently  the  plaintiff  was  notified  by  the 

FU.--Citizens    State    B  a  n  k    v.  15.  N.D.— State  v.  Divide  County,  68 

Adams,  Fla.,  193  So.  381.  N.D.  708,  283  N.W.  184. 

13.  Colo.— City  and  County  of  Den-  Ore.— Jordan  Valley  Irr.  Dist  v. 
vcr  y.  Armstrong,  Colo.,  97  P.2d  Title  &  Trust  Co.,  154  Ore.  Id, 
448.  58  P.2d  606. 

N.D.— State  v.  Divide  County,  68      16.  Ore.— Jordan  Valley  Irr.  Dist.  v. 
N.D.  708,  283  N.W.  184.  Title  &  Trust  Co.,  154  Ore,  %, 

14.  Tenn.— Memphis    Cotton    Ex-  58  P.2d  606. 

change  v.  Pope,  13  Tenn.App.  518.  See  section  500,  supra. 
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building  inspector  to  remove  the  party  wall,  since  it  did  not,  at 
that  time,  comply  with  the  requirements  and  regulations  with 
respect  thereto,  it  appearing  that  the  party  wall  as  repaired  by 
the  defendant  after  taking  down  his  buildings,  fell  short  of  com- 
pliance with  building  regulations.  The  plaintiff  sought  to  have 
it  declared  that  the  defendant  was  under  a  duty  to  erect  a  new 
party  wall  in  such  a  way  as  to  be  approved  by  law.  However,  the 
defendant  in  his  answer  denied  his  liability  to  contribute  to  the 
cost  or  repair  the  party  wall  until  such  time  as  he  wished  to  use 
it 

The  court  declared  in  this  action  that  an  adjoiner  is  not  required 
to  contribute  to  the  cost  of  a  party  wall  until  he  uses  it,  and  that 
an  owner  may,  without  negligence,  take  down  his  building  with- 
out liability  to  his  adjoiner  for  leaving  a  party  wall  exposed.*^ 

§  598.    Character  of  Buildings 

In  England,  the  question  seems  to  have  arisen  with  respect  to 
building  restrictions  as  to  whether  or  not  a  building  or  structure 
was  temporary  or  permanent  in  character,  and  if  temporary,  the 
right  of  the  public  authorities  to  require  its  removal.  For  a  solu- 
tion of  this  question,  the  declaratory  action  has  been  resorted  to.** 

§  599.    Easements 

As  to  the  existence  or  nonexistence  of  an  easement,  or  as  to 
whether  or  not  an  easement  that  had  confessedly  existed  at  one 
time  has  ceased  to  exist  by  reason  of  abandonment  or  otherwise, 
are  questions  solvable  in  declaratory  actions.**     It  is  immaterial 


17.  Pa.— Cronin  v.  Dougherty,  100 
PjuSuper.  463. 

18.  Eng. — Ruislip-Northwood  Urban 
District  Council  v.  Lee,  145  LT. 
R.  208  (K.B.  1931). 

See  section  601,  infra. 

19.  U.S.— Florida  Blue  Ridge  Cor- 
poration V.  Tennessee  Electric 
Power  Co.,  C.CA.Ga.,  106  F.2d 
913.  certiorari  denied  60  S.Ct.  591. 

Bablcr  v.  Shell  Pipe  Line  Cor- 
poration, D.CMo.,  34  F.Supp.  10. 
holding  that  a  contract  granting 


an  easement  which  was  indefinite 
and  uncertain  on  its  face  would 
be  declared  and  made  certain,  in- 
sofar as  the  intent  of  the  parties 
could  be  ascertained,  but  further 
than  that  the  court  would  not  go, 
and  would  leave  the  parties  where 
it  found  them. 

Eng. — Litchfield-Speer  v.  Queen 
Anne's  Gate  Syndicate  (No.  2), 
Limited  (1919)  1  C:h.  407. 

Thornhill   V.   Weeks   (1913)    1 
Ch.  438. 
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whether  the  action  is  brought  by  the  claimant  of  the  easement  or 
the  landowner  whose  property  it  is  asserted  is  subject  thereto.*^ 
The  action  is  maintainable  by  a  vendee  against  his  vendor  wth 
respect  to  an  easement  over  lands  adjoining  those  acquired  by 
the  vendee  in  the  transfer.** 


Westwood  V.  Hey  wood  (1921) 
2  Ch.  130. 

Long  V.  Gowlctt  (1923)  2  Ch. 
177. 

Ankerson  v.  Connelly  (1906)  2 
Ch.  544. 

Yandama  Pastoral  Co.  v.  Mundi 
Mundi  Pastoral  Co.,  36  C.L.R. 
340.  (1925). 

Dabbs  V.  Seaman,  36  C.L.R.  538 
(1925). 

Moore  v.  Attorney- General  for 
Saorstat  Eireann  (1930)  Ir.R.  471. 

Stevens  v.  National  Mutual  Life 
Association  of  Australasia  (Limit- 
ed) 32  N.Z.  1140  (1913). 

Gooderham  v.  The  Corporation 
of  the  City  of  Toronto,  21  Ont. 
120. 

Adamson  v.  Bell  Telephone  Co. 
of  Canada,  48  Ont.L.R.  24  (1920). 

Parry  v.  Parry,  48  Ont.L.R.  103 
(1920). 

Cohen  v.  Boone,  50  Ont.L.R. 
368,  64  D.L.R.  429  (1921),  where, 
however,  the  action  with  respect 
to  an  easement  was  dismissed  on 
the  ground  of  the  absence  of  a 
justiciable  controversy.  But  the 
court  held  that  if  the  dismissal 
of  the  action  should  be  taken  as 
in  itself  constituting  a  cloud  up- 
on the  title  of  the  plaintiff  that 
the  judgment  should  contain  a 
recital  stating  that  all  of  the  par- 
ties to  the  action  admitted  the 
existence  of  the  right  of  way  of 
the  plaintiff. 

Gal.— Rothschild  v.  Wolf,  Cal. 
Sup.,  115  P.2d  801,  reversed  on 
other  grounds,  123  P.2d  483,  20 
Cal.2d  17,  154  A.L.R.  75. 

Rochex  &  Rochex  v.  Southern 
Pac.  R.  Co.,  128  Cal.App.  474,  17 
P.2d  794. 


Conn. — Phoenix  Nat.  Bank  v.  U. 
S.  Security  Trust  Co.,  100  Conn. 
622.  124  A.  540,  34  A.L.R.  963. 

Hawley  v.  McCabe.  117  Conn. 
558,  169  A.  192. 

Sachs  V.  Tokuet,  121  Conn.  60. 
183  A.  22,  103  A.L.R.  677. 
Ky. — Louisville    Chair   &    Furni- 
ture Co.  V.  Otter.  219  Ky.   757, 
294  S.W.  483. 

N.J. — Boundary  Realty  Co.  v. 
Fisher,  109  N.J.Eq.  333.  157  A. 
385. 

Colonial  Building- Loan  Ass'n 
of  Jersey  City  v.  Bergen  Mut. 
Building  &  Loan  Ass'n  No.  4  of 
Jersey  City,  124  N.J.L.  92,  11  A. 
2d  125. 

Pa. — See,  however,  Moore  v. 
Pugh,  Pa.Com.Pl.,  27  North.Co. 
332. 

Vt— West  River  Power  Co.  v. 
Bussino,  Vt,  11  A.2d  263.  The 
action  was  brought  to  establish 
the  right  to  an  irrevocable  ease- 
ment or  license  in  the  land  of  an- 
other. 

20.  Bng. — Litchfield-Speer  v.  Queen 
Anne's  Gate  Syndicate  (No,  2), 
Limited  (1919)  1  Ch.  407. 

N.J. — Boundary  Realty  Co.  v. 
Fisher,  109  N.J.Eq.  333,  157  A. 
385. 

21.  Eng.— Gregg  v.  Richards  (1926) 
Ch.  102,  reversed  (1926)  Ch.  521. 

Dabbs  V.  Seaman,  36  C.L.R. 
538,  (1925). 

Stevens  v.  National  Mutual  Life 
Association  of  Australasia  (Limit- 
ed) 32  N.Z.  1140  (1913). 
CaL— Clough  V.  W.  H.  Heely  Co., 
53  Cal.App.  397,  200  P.  378. 
Pa.— Werry  v.  Sheldon,  148  Pa. 
Super.  13.  24  A.2d  631. 
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As  to  whether  or  not  the  easement  is  public  or  private  will  like- 
wise be  determined  in  a  declaratory  action.**  Whether  or  not  an 
easement  or  way  may  be  used  for  all  classes  of  vehicles  or  merely 
bicycles  is  determinable  in  a  declaratory  action  where  the  claim- 
ant of  such  right  asserted  the  same  and  the  landowner  denied  it.** 
A  city  may  likewise  maintain  a  declaratory  action  to  determine  and 
protect  a  public  easement  in  land  within  its  confines  for  the  benefit 
of  the  public.** 

A  declaratory  action  is  maintainable  to  establish  the  rights  of  a 
lessee  in  an  easement  from  a  street  to  the  leased  premises,  as 
against  the  contention  of  the  defendants  that  the  lessee  had  not 
paid  the  taxes  as  required  by  the  lease,  and  as  against  a  further 
contention  that  the  lessee  was  guilty  of  some  inequitable  conduct 
in  the  dealings  with  the  defendants,  the  action  being  brought  by 
the  lessee  against  the  defendants  for  a  declaration  of  rights  to  a 
valid  driveway  easement  over  the  strip  of  land  in  question,  one  of 
the  defendants  being  a  grantee  of  the  lands  covered  by  the  ease- 
ment and  denied  its  existence,  but  the  plaintiff  was  declared  to  be 
entitled  to  such  easement  and  the  judgment  of  the  trial  court  re- 
versed.*' 

§  600.    Water  Rights 

A  declaratory  action  with  respect  to  water  rights  is  appropriate 
for  the  adjudication  of  questions  respecting  the  same.  This  is 
particularly  true  in  the  arid  sections  of  the  western  states  where 
water  applied  to  land  is  regarded  as  realty.  A  declaratory  action 
will  lie  to  determine  the  rights,  title,  interest,  and  legal  relations 
of  the  parties  in  and  to  water.** 

22.  Eng. — Attorney-General   v.   Mai-  But,  see  Beals  v.  City  of  Los 
lock.  146  L.T.R.  344  (Ch.  1931).            Angeles,  23  Cal.2d  381,  144  P.2d 

Gooderham  v.  The  Corporation  839,  prior  opinion,   Cal.App.,   116 

of  the  City  of  Toronto,  21   Ont.  P.2d  489.    This  case  involved  the 

120.  attempted  closing  a  public  alley 

23.  Eng. — M'Donagh    v.    Mulholland  by  a  city. 

(1931)  Ir.R.  110.  25.  Mo.— S.  S.  Kresge  Co.  v.  Shank- 

24.  Ky.— City  of  Paducah  v.  Katter-  man,  Mo.App.,  212  S.W.2d  794. 
John,  235  Ky.  222,  30  S.W.2d  207.  26.  Eng.— Smith  v.  Kairanga  County 
N.Y.— Barker  v.  A.  I.  Namm  &  (1917)  N.Z.  567. 

Son,  244  App.Div.  483,  279  N.Y.S.  Cal.— Barr  v.  Ream,  216  Cal.  248, 

473,   affirmed  269   N.Y.    540,    199  13  P.2d  920. 

N.E.  525. 
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It  must  not  be  supposed  that  the  use  of  the  declaratory  judg- 
ment action  to  determine  water  rights  is  confined  to  the  western 
states  or  to  those  localities  where  irrigation  is  essential  to  the 
cultivation  of  the  lands,  but  declaratory  actions  with  respect  to 
water  rights  have  been  resorted  to  in  other  states,  and  to  protect 
other  water  rights. 

So  where  a  deed  was  made  by  plaintiff's  vendor  retaining  the 
water  of  a  certain  spring  on  the  premises  sold,  and  which  was  sub- 
sequently conveyed  to  the  defendant,  a  declaratory  action  lies  to 
construe  the  deed  and  determine  the  rights  to  the  water  in  such 
spring.*^  A  declaratory  action  is  proper,  under  a  statutory  pro- 
vision, to  determine  the  rights  between  the  parties  to  waters  aris- 
ing on  the  plaintiff's  lands  but  to  which  the  defendant  asserts  a 
title  and  prior  right.** 

A  declaratory  action  will  lie  to  determine  whether  a  state's 
statute  prescribing  the  minimum  duty  of  water  appropriated  for 
irrigation  has  the  effect  of  limiting  the  quantity  of  water  by  virtue 
of  rights  initiated  under  territoral  laws  and  adjudcated  by  a  decree 
of  the  territorial  courts  prior  to  statehood,  and  it  was  held  in  such 
an  action,  that  the  statutory  limit  of  water  referred  only  to  rights 
adjudicated  under  the  state  laws  and  does  not  control  the  exer- 
cise of  rights  formerly  fixed  by  a  decree  of  the  territorial  court.** 

The  rights  and  liabilities  of  the  parties  under  a  contract  where- 
by the  landowners  have  transferred  their  water  rights  apart  from 
the  land  to  an  irrigation  district  may  be  determined  and  the  con- 
tract construed.*® 

Where  a  city  brought  a  declaratory  action  for  the  purpose  of 
having  its  prior  and  paramount  right  to  the  use  of  waters  in  a 
river  established,  but  neither  pleaded  nor  attempted  to  prove  any 

Colo.— Stratton  v.  Beaver  Farm-  28.  Colo.— Colorado  &  Utah  Coal  Co. 

ers'  Canal  &  Ditch  Co.,  82  Colo.  v.  Walter,  75  Colo.  489,  226  P. 

118,  257  P.  1077.  864. 

Wyo.— Scherck  v.  Nichols,  Wyo.,  29.  Wyo.— Quinn  v.  John  Whitaker 

95  P.2d  74.  Ranch  Co.,  54  Wyo.  367,  92  P.2d 

27.  Eng.— Westwood  v.  Heywood,  90  568. 

L.J.Ch.  515  (1921).  30.  CaL— Aitchison  v.  Bank  of  Amcr- 

Ky. — Stephan  v.   Kentucky  Val-  ica  Nat.  Trust  &  Savings  Ass'n, 

ley  Distilling  Co.,  275  Ky.  705,  122  8  Cal.2d  400,  65  P.2d  890. 
S.W.2d  493. 
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facts  entitling  it  to  any  other  or  further  relief,  an  attempt  of  the 
trial  court  to  give  to  the  city  relief  by  way  of  declaratory  action  is 
erroneous  and  will  be  reversed  on  appeal.** 

One  filing  an  application  with  the  state  engineer  for  appropria- 
tion of  water  from  a  creek  for  power  purposes  had  the  right  to 
sue  for  a  declaratory  judgment  establishing  priority  of  such  filing 
over  the  apparently  conflicting  rights  of  a  city,  though  the  plain- 
tiff's right  was  contingent  on  his  fulfillment  of  the  statutory  re- 
quirements, construction  of  works,  and  putting  of  water  to  a 
beneficial  use.** 

In  a  declaratory  action,  water  rates  that  an  irrigation  concern 
or  other  utility  engaged  in  the  selling  of  water  may  charge  will  be 
fixed  where  the  same  do  not  come  within  the  authority  of  any 
statutory  tribunal  having  exclusive  jurisdiction.**  The  declaratory 
action  may  be  resorted  to  to  determine  the  riparian  rights  of  par- 
ties to  waters  of  a  stream  6r  a  lake.** 

However,  as  respects  the  right  of  riparian  owners  of  land  bor- 
dering on  a  navigable  lake  under  the  Uniform  Declaratory  Judg- 
ment Act  to  prevent  a  golf  club  from  using  the  lake  waters  for  the 
purpose  of  sprinkling  the  golf  course,  the  plaintiffs  were  denied 
relief  upon  the  ground  that  no  rights  of  the  state  or  public  were 
involved.** 

§  601.    Construction  and  Removal  of  Restrictive  Covenants  and 
Building  Restrictions 

A  declaratory  action  will  lie  to  construe  and  invalidate  restric- 

31.  CaL—Cuyamaca  Water  Co.  v.  Su-  dottc  Irr.  Dist,  213  Cal.  514,  2 
pcrior  Court  of  California  in  and            P.2d  803. 

for  San  Diego  County,  193  Cal.  34.  Conn.— Rochester  v.  Barney,  117 

584,  226  P.  604,  33  A.L.R.  1316.  Conn.  462,  169  A.  45. 

City  of  San  Diego  v.  Cuyamaca  N.Y. — Noble  v.  Echo  Lake  Tav- 

Water  Co.,  209  Cal.  105,  287  P.  em,  142  Misc.  427,  254  N.Y.S.  662. 

475,  superseding  278  P.  840.  35.  Minn.— Meyers  v.  Lafayette  Club, 

32.  Utah— Whitmore  v.  Murray  City,  197  Minn.  241,  266  N.W.  861.  But, 
107  Utah  445,  154  P.2d  748.  however,  it  seems  that  the  water 

33.  CaL — Henderson  v.  Oroville-Wy-  involved  in  the  case  of  Rochester 
andotte  Irr.  Dist.,  207  Cal.  215,  v.  Barney,  supra,  was  in  a  navi- 
m  P.  487.  gable  lake,  and  which  was  a  con- 
Henderson   V.    Oroville-Wyan-  trovcrsy  between  private  parties. 
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tive  convenants  and  building  restrictions,  but  there  must  exist  a 
justiciable  controversy  between  the  parties.** 

Where  a  proceeding  is  brought  under  the  declaratory  judgment 
act  to  secure  a  decree  adjudicating  that  restrictive  covenants  were 
of  no  force  or  effect,  such  a  proceeding  differs  from  a  suit  in  equity 


36.  Eng.—Wanek  v.  Thols  (1928)  1 
D.L.R.  873  (Alta)  affirmed  (1928) 
2  D.L.R.  793. 

See  section  598,  supra. 

In  re  Toronto  Gen'l  Trusts 
Corp.  &  Crowley  (1928)  4  D.L.R. 
609  (Ont.). 

CaL— Hess  v.  Country  Club  Park, 
213  Cal.  613,  2  P.2d  782. 

Forman  v.  Hancock,  3  Cal.App. 
2d  291,  39  P.2d  249. 
Fla.— Allen  v.  Avondale  Co.,  135 
Fla.  6,  185  So.  137. 
Ky. — Courts  v.  Courts*  Guardian, 
230  Ky.  141,  18  S.W.2d  957. 
Mass. — ^Jackson  v.  Stevenson,  156 
Mass.  496,  31  N.E.  691. 
Mich. — Henze  v.  City  of  Detroit, 
250  Mich.  957,  231  N.W.  51. 
N.H. — Faulkner  v.  City  of  Keene, 
85  N.H.  147,  155  A.  195. 
N.Y.— Finch   v.    Unity    Fee    Co., 
211  App.Div.  430,  208  N.Y.S.  369, 
affirmed  242  N.Y.  589,  152  N.E. 
439. 

Forstmann  v.  Joray  Holding 
Co.,  216  App.Div.  135,  215  N.Y.S. 
65,  reversed  on  other  grounds  244 
N.Y.  22.  154  N.E.  652. 

One  and  Three  South  William 
St.  Bldg.  Corporation  v.  Gardens 
Corporation,  133  Misc.  790,  233 
N.Y.S.  473,  reversed  on  other 
grounds  232  App.Div.  58,  248  N. 
Y.S.  743,  affirmed  261  N.Y.  575, 
185  N.E.  744,  reargument  denied 
261  N.Y.  638,  185  N.E.  772. 

McCarter  v.  New  Rochelle 
Homestead  Co.,  139  Misc.  672,  249 
N.Y.S.  23,  reversed  on  other 
grounds  238  App.Div.  806,  262 
N.Y.S.  657. 

Bach   V.    Grabfelder,   233   App. 


Div.  m,  250  N.Y.S.  552,  modified 
on  reargument  2iZ  App.  Div.  860, 
250  N.Y.S.  1016. 

Wardrop  Co.  v.  Fairfield  Gar- 
dens, 237  App.Div.  605,  262  N.Y. 
S.  95.  Relief  refused  because  no 
justiciable  controversy. 

Marsh  v.  Adams,  171  Misc.  414, 
12  N.Y.S.2d  691. 

Vogeler  v.  Alwyn  Imp.  Corpo- 
ration, 247  N.Y.  131,  159  N.E.  886. 
reversing  220  App.Div.  829,  222 
N.Y.S.  918. 

Bristol  V.  Woodward,  251  N.Y. 
375,  167  N.E.  444. 

Evangelical  Lutheran  Church 
of  the  Ascension  of  Snyder  v. 
Sahlem,  254  N.Y.  161.  172  N.E. 
455. 

Lacov  V.  Ocean  Ave.  Bldg. 
Corporation,  257  N.Y.  362,  178 
N.E.  559. 

Baddour  v.  City  of  Long  Beach, 
279  N.Y.  167,  18  N.E.2d  18.  af- 
firming 251  App.Div.  834,  297 
N.Y.S.  796,  reargument  denied 
279  N.Y.  794,  19  N.E.2d  90. 

Town  of  Harrison  v.  Cam- 
pagna,  81  N.Y.S.2d  257,  80  N.  Y. 
S.2d  462. 

Pa.— Satterthwait  v.  Gibbs,  288 
Pa.  428,  135  A.  862. 

Brown  v.  Levin,  295  Pa.  530, 
145  A.  593. 

Henry  v.  Eves,  306  Pa.  250,  159 
A.  857. 

Wis.— S.  S.  Kresge  Co.  v.  Rail- 
road Commission,  204  Wis.  479, 
235  N.W.  4,  rehearing  denied  204 
Wis.  479,  236  N.  W.  667. 

See  section  585,  supra,  as  to 
contractual  waiver  of  building  re- 
strictions. 
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to  enjoin  a  breach  of  the  restrictions.  In  the  latter  case  equity 
might  refuse  an  injunction,  and  remit  a  plaintiff  to  an  action  at 
law  for  damages  for  a  breach  of  such  covenant,  basing  the  refusal 
on  the  ground  that  an  injunction  would  do  great  injury  to  the 
defendant  and  be  of  little  value  to  the  plaintiff,  but  the  relief  under 
a  declaratory  action,  if  granted,  would  nullify  the  covenants,  at 
least  as  to  the  plaintiff's  title  for  all  time  and  purpose,  even  though 
future  changes  might  completely  remove  the  ground  for  doing 
so.  More  is  required  to  warrant  such  a  decree  in  a  declaratory 
action,  than  is  necessary,  when  only  the  injunctive  powers  of  a 
court  of  equity  are  called  into  action.  It  must  be  established  in 
the  declaratory  action  that  the  whole  plan  has  become  inoperative 
and  that  its  objects  can  no  longer  be  carried  out.*^  However,  the 
relief  respecting  restrictive  convenants  and  inhibitions  against  the 
erection  of  a  particular  class  of  buildings  in  certain  districts  can- 
not be  obtained  in  a  quiet  title  action.** 

But  even  before  the  enactment  of  the  declaratory  statutes,  it 
was  held  that  where  lots  in  a  subdivision  in  the  residential  part 
of  a  city  were  sold  subject  to  certain  restrictions  as  to  building, 
which  restrictions  were  designed  to  preserve  the  character  of  the 
land  as  residential,  and  after  the  lapse  of  thirty-eight  years,  the 
locality  had  become  a  business  district  and  the  owner  of  one  of 
said  lots  put  up  a  building  contrary  to  the  restrictions  imposed  in 
his  deed,  an  injunction  was  sought  to  prevent  the  construction  of 
such  building  for  business  purposes,  but  this  was  denied  on  the 
ground  that  the  reason  of  the  restriction  had  ceased  to  exist. 
However,  it  was  held  that  an  action  for  damages  would  lie  for 
any  loss  sustained  by  reason  of  the  violation  of  the  restrictive 
covenant.**  A  declaratory  action  will  lie  to  determine  the  effect 
of  a  restrictive  covenant,  and  where  it  was  against  all  but  de- 
tached dwellings,  it  was  held  that  a  duplex  violated  such  cove- 
nant.-^o 

37.  Va.— Booker    v.    Old    Dominion      39.  Fla.— Allen  v.  Avondale  Co.,  135 
Land  Co.,  188  Va.  143,  49  S.E.2d  Fla.  6,  185  So.  137. 

314.  Mass. — Jackson  v.  Stevenson,  156 

38.  Cal— Strong  v.  Hancock,  201  Cal.  Mass.  496,  31   N.E.  601,  32  Am. 
530,  258  P.  60.  St.  Rep.  476. 

See  section  603,  infra.  40.  Eng. — In  re  Toronto  Gen'l  Trusts 

Fla.— Allen  v.  Avondale  Co.,  135  Corp.  &  Crowley  (1928)  4  D.L.R. 

Fla.  6,  185  So.  137.  609  (Ont.). 
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A  declaratory  action  will  not  lie  to  determine  how  a  business  in 
a  building  should  be  conducted  after  it  may  be  erected,  but  the 
most  the  courts  will  do  is  to  determine  whether  or  not  a  business 
building  may  be  constructed  in  a  district  embraced  in  the  territory 
subject  to  a  restrictive  covenant.** 

Where  a  declaratory  action  was  filed  by  the  vendor  of  lands, 
which  had  been  sold  subject  to  restriction,  and  the  pleadings  set 
out  in  detail  the  scheme  for  development  of  a  highly  restricted 
residential  community,  provided  that  restrictions  with  certain  ex- 
ceptions could  be  annulled,  waived  or  modified  by  the  vendor  as 
to  any  property  held  by  him,  and  without  consent  of  the  then  own- 
er of  any  property  sold ;  that  all  restrictions  and  covenants  should 
run  with  the  land  and  that  the  provisions  of  the  restriction  should 
bind  and  inure  to  the  benefit  of  the  vendor  and  owners  of  any 
property  shown  upon  a  specified  map,  or  their  representatives, 
heirs,  successors,  and  assigns;  under  these  circumstances,  the 
purchasers  had  a  vested  right  in,  and  to  have  the  restrictions  con- 
tinued, and  the  vendor's  successor  in  interest  could  not,  without 
the  purchaser's  consent,  permit  the  construction  of  an  apartment 
house  on  such  tract.** 

In  a  declaratory  action  involving  a  restrictive  clause,  reciting, 
"All  buildings  erected  on  lots  abutting  on  Bywood  Avenue"  shall 
not  be  "constructed  nearer  curb  line  than  25  feet."  The  words 
"curb  line"  applied  to  the  street  named  in  the  restriction,  and  did 
not  embrace  curb  lines  of  streets  intersecting  Bywood  Avenue, 
especially  where  the  street  named  was  the  only  one  in  the  develop- 
ment dedicated  to  commercial  purposes,  and  the  intention  to  re- 
strict buildings  to  25  feet  from  the  curb  lines  on  side  street  is 
negatived.** 

A  grantee  may  be  relieved  of  the  restrictive  provisions  of  his 
deed  limiting  the  use  of  property  to  residential  purposes  before  a 

41.  Pa.— Ladner   v.    Siegal,   294   Pa.  248  N.Y.S.  743,  affirmed  261  N. 
368,  144  A.  274.  Y.    575,     185     N.E.    744.    rcar- 

42.  N.Y.— One  and  Three  South  Wil-  gumcnt  denied  261  N.Y.  638,  185 
liam    St.    Bldg.    Corporation    v.  N.E.   772. 

Gardens   Corporation,   133   Misc.      43.  Pa. — Brown    v.    Levin,    295    Pa. 
790,  233  N.Y.S.  473,  reversed  on  530,  145  A.  593. 

other  grounds  232  App.  Div.  58, 
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breach  thereof  where  a  change  of  conditions  so  affected  the  prop- 
erty, since  the  purchase  as  to  render  the  property  unsuitable  or 
useless  for  residential  purposes,  and  this  relief  is  obtainable  in  a 
declaratory  action.** 

Where  it  appears  in  a  declaratory  action  that  to  remove  the 
restrictive  covenant  would  result  in  damages  that  could  not  be 
determined,  it  is  proper  to  deny  the  application  to  be  relieved 
from  such  covenant.*' 

The  principle  that  may  be  drawn  from  the  foregoing  discussion 
is  to  the  effect  that  a  declaratory  judgment  nullifying  restrictive 
covenants  may  be  sustained  only  because  a  radical  change  has  ren- 
dered restrictions  inoperative,  and  differs  greatly  from  an  equitable 
injunctive  decree  refusing  to  enforce  restrictions  which  may  rest 
upon  lesser  change  of  conditions  and  greater  relative  injury  to  the 
defendant.** 

It  is,  however,  at  this  time  generally  recognized  that  a  declara- 
tory action  will  lie  to  remove  outmoded  building  restrictions.*^ 
Differently  stated,  as  a  general  rule  it  may  be  said  that  a  declara- 

\  tory  action  will  lie  to  annul  building  restrictions  due  to  change  in 

surroundings  where  such  changes  make  such  restrictions  unjust, 

'  oppressive  or  inequitable.** 

I  A  declaratory  judgment  affecting  building  restrictions  will  be 

granted  with  great  caution  in  any  case,  and  only  when  the  moti- 
vating considerations  are  not  only  ample  to  warrant  the  relief,  but 
so  settled  and  lasting  that  the  purpose  of  the  original  restriction 
has  manifestly  been  permanently  frustrated,  and  the  change  must 
be  so  great  as  clearly  to  neutralize  any  anticipated  benefits  of  the 

44.  CaL— Hess  v.  Country  Club  Park,  Synder  v.  Sahlcm,  254  N.Y.  161, 

213  Cal.  613,  2  P.2d  782.  172  N.E.  455. 

Fonnan  v.  Hancock,  3  Cal.App.  Va. — Booker    v.    Old    Dominion 

2d  291,  39  P.2d  249.  Land  Co.,  188  Va.  143,  49  S.E.2d 

41  N.Y.--Lacov  v.  Ocean  Ave.  Bldg.  314. 

Corporation,   257   N.Y.   362,    178  47.  Pa.— Henry  v.  Eves,  306  Pa.  250, 

!^                          N.  E.  559.  159  A.  857. 

sf                      46.  Connw— Bickell    v.    Moraio,    117  48.  Cal— Hess  v.  Country  Club  Park, 

15^                          Conn.  176,  167  A.  722.  213  Cal.  613,  2  P.2d  782;  Id.,  Cal. 

N.Y.— Evangelical    Lutheran  App.,  296  P.  300. 
^                           Church     of     the    Ascension    of 
'i                  • 
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restrictions  to  the  point  of  defeating  the  covenants'  objects  and 
purposes.** 

Whether  building  restrictions  can  be  enforced  by  owners  of 
other  lots  in  a  tract  covered  by  such  restrictions  will  not  be  de- 
termined in  an  action  seeking  a  declaratory  judgment  when  such 
owners  are  not  made  parties  to  the  action.'® 

In  an  action  seeking  a  declaratory  judgment  with  regard  to  a 
restrictive  covenant,  a  party  who  has  no  obligation,  by  contract  or 
otherwise,  to  the  plaintiff  or  to  any  purchaser  of  a  lot  covered  by 
the  restrictive  covenant,  and  claims  no  interest  in  any  property 
involved  and  would  have  no  right  to  question  in  court  the  existence 
or  scope  of  rights  declared,  and  the  plaintiff  has  no  right  against 
such  defendant,  and  there  is  no  controversy  to  form  the  basis  for 
a  declaration  by  the  court  with  respect  to  such  defendant,  then 
it  is  clear  that  such  defendant  is  neither  a  necessary  nor  proper 
party.'^  A  declaratory  action  brought  against  adjoining  property 
owners  for  a  construction  of  a  restrictive  covenant  to  reassure  a 
prospective  customer  as  to  the  use  for  which  the  property  is  avail- 
able is  not  a  proper  invocation  of  such  action,  because  there  is  no 
justiciable  controversy  between  the  then  owners.'*  A  declaratory 
action  lies  to  determine  whether  or  not  building  restrictions  have 
been  waived.'*  It  would  seem  that  a  declaratory  action  would  be 
proper  to  determine  the  rights  of  parties  under  a  restrictive  cove- 
nant relating  to  the  acquisition  or  occupancy  of  property  by  cer- 
tain nationalities  thereafter,  and  persons  of  color.'* 

49.  ConiL—Fidelity  Title  &  Trust  53.  N.Y.— -One  &  Three  South  Wil- 
Co.  V.  Lomas  &  Npttleton  Co.,  Hams  St.  Bldg.  Corporation  v. 
125  Conn.  Z7Z,  5  A.2d  700.  Gardens    Corporation,    232    App. 

50.  N.Y.--Bach  v.  Grabfelder,  233  Div.  58,  248  N.Y.S.  743,  affirmed 
App.Div.  77^,  250  N.Y.S.  552,  261  N.Y.  575,  185  N.E.  744.  re- 
modified  on  reargument  233  App.  versing  133  Misc.  790,  233  N.Y.S. 
Div.  860,  250   N.Y.S.    1016.  473,  reargument  denied  261   N.Y. 

See  also,  section  153.  supra.  638,  185  N.E.  772. 

Town    of    Harrison    v.    Cam-      54.  U.S.— Shelley  v.  Kramer.  334  U.S. 

pagna,  81  N.Y.S.2d  257,  80  N.Y.  1,  68  S.Ct.  836,  92  L.Ed.  1161. 

S.2d  462.  CaL — Claremont   Improvement 

51.  N.Y. — ^Town  of  Harrison  v.  Cam-  Club  v.  Buckingham.  89  Cal.  App. 
pagna,  supra.  2d  32,  200  P.2d  47. 

52.  N.Y. — Wardrop  Co.  v.  Fairfield  It  should  be  noted  that  no  posi- 
Gardens,  237  App.Div.  605,  262  tion  is  taken  in  respect  to  the 
N.Y.S.  95.  validity  or  invalidity  of  such  rc-^ 
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§  602.    Restrictive  Covenants  as  to  the  Right  to  Engage  in  Busi- 
ness After  Sale  of  Good  Will 

Where  there  has  been  a  sale  of  business  and  good  will  therewith, 
and  a  covenant  has  been  coupled  with  the  sale  agreement,  that  the 
seller  will  not  engage  in  business  in  competition  with  buyer  with- 
in a  specified  territory  during  a  specified  time,  a  declaratory  action 
will  lie,  at  the  instance  of  either  party  to  determine  their  rights, 
liabilities,  and  legal  relations  under  such  an  agreement.  The  seller 
may  maintain  the  action  to  determine  whether  or  not  the  restric- 
tive covenant  that  he  has  entered  into  is  against  public  policy,  and 
therefore  void.  The  buyer  may  likewise  appeal  to  the  court  through 
the  instrumentality  of  a  declaratory  judgment  proceeding  to  de- 
termine his  rights  and  liabilities  under  such  a  covenant  and  to  de- 
clare whether  or  not  the  seller  has  a  right  to  engage  in  business 
in  competition  with  the  buyer." 

§  602A.    Declaratory  Judgment  As  to  the  Right  of  Free  Entry  to 
the  Plaintiff's  Property  From  the  Street 

Where  a  petition  in  a  declaratory  action  asked  a  decree  to  the 
effect  that  the  plaintiff  was  entitled  to  an  unimpeded  access  to  his 
house  from  a  street ;  that  no  one  had  a  right  to  interfere  with  such 
access  by  parking  cars  in  front  of  plaintiff's  premises  except  tem- 
porarily ;  that  it  was  the  duty  of  the  police  to  remove  such  obstruc- 
tions on  request  and  that  an  ordinance  permitting  forty-eight-hour 
parking  was  unreasonable  and  void ;  no  violation  of  any  ordi- 
nance or  statute  was  averred  by  the  plaintiff;  the  ordinance  re- 
ferred to,  allowing  forty-eight-hour  parking  vested  in  the  police 
power  to  remove  automobiles  parked  in  the  same  place  for  that 
period  of  time.  Under  such  circumstances,  the  plaintiff  is  not  en- 
titled to  relief.'* 

§  603.     Rights  in  and  Title  to  Property,  Real  and  Personal 
The  declaratory  action   is  an  appropriate  remedy  for  the  set- 

strictive  covenant?,  but  it  is  in-  55.  Conn. — Beit    v.    Beit,    135    Conn, 

tended    to    be    suggested    in    the  195,  63  A.2d  161. 

text  that  a  declaratory  action  will  56.  Mich. — Henze  v.  City  of  Detroit, 

lie    to    determine    the    rights    of  250  Mich.  597,  231  N.W.  51. 
parties    thereunder. 
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tlement  of  controversies  arising  out  of  claims  to  property  and 
interest  therein,  both  real  and  personal,  legal  and  equitable."^  It 
seems  that  long  before  the  enactment  of  the  declaratory  statutes 
the  courts  exercised  the  inherent  jurisdiction  in  them  vested  to 
determine  the  rights,  title  and  interests  in  land  and  to  adjudicate 


57.  U.S.— Clark  v.  Smith,  13  Pet.  195, 
10  L.Ed.  123. 

Stevenson  v.  Fain,  Tenn.,  195 
U.S.  165,  25  S.Ct  6,  49  L.Ed.  142. 

Blair  v.  Chicago,  111.,  201  U.S. 
400,  26  S.Ct  427,  50  L.Ed.  801. 
Eng.— Abbott  v.  Browns,  16  Al- 
berta   L.R.   232,    58   D.L.R.   288 
(1921). 

In  re  Morrell  and  Chapman's 
Contract  (1915)  1  Ch.  162. 

Cochrane  v.  Cochrane  (1922) 
2  Ch.  230. 

West  V.  Lord  Sackvillc  (1903) 
2  Ch.  378. 

See  also.  Parsons  v.  Equitable 
Investment  Company,  Limtied 
(1916)  2  Ch.  527.  Validity  of  bill 
of  sale  declared. 

In  re  Freme's  Contract  (1895) 
2  Ch.  778. 

Provan  v.  Provan,  2  D.  298 
(Scot.  1840). 

Mackenzie  v.  Dame  Mary  Han- 
bury,  8  D.  964  (Scot.  1846). 

Town  of  Lunenburg  v.  Munici- 
pality of  Lunenburg  (1932)  1  D. 
L.  R.  386  (Nova  Scotia). 

Stevens  v.  Skidmore  (1931)  2 
D.L.R.  467  (Ont.). 

Beamish  v.  Whitney  (1908)  1 
Ir.R.  38. 

Barwick  v.  South  Eastern  and 
Chatham  Railway  Companies 
(1921)  1  K.B.  187. 

In  re  Tabor  (1920)  1  K.B.  808, 
122  L.T.R.  799,  36  T.L.R.  191,  89 
L.J.K.B.  352.  Declaration  with 
respect  to  ownership  of  property 
in  possession  of  bankrupt  short- 
ly before  bankruptcy. 

Aksionairnoye  Obschestvo  Dlia 
Mechanicheskoyi  Obrabotky  Di- 
ereva:  A.  M.  Luther  (Company 


for  Mechanical  Woodworking:  A 
M.  Luther)  v.  James  Sagor  & 
Co.,  90  L.J.K.B.  1202  (1921). 

De Vault  v.  Robinson,  48  Ont 
L.R.  34  (1920). 

Gallinger  v.  Gallinger,  48  Ont 
L.R.  590  (1920).  Matter  in  dis- 
pute in  the  above-cited  case  was 
the  right  to  possession  of  certain 
real  estate  by  widow  who  was 
administratrix  and  the  defend^ 
ant  counterclaimed  for  a  decla- 
ration as  to  his  right  to  posses- 
sion, pr  in  lieu  thereof  compensa- 
tion for  improvements.  Plaintiff 
had  judgment  and  counterclaim 
was  dismissed  on  the  merits. 

Fisher  v.  Albert,  50  Ont  L.R. 
68  (1921). 

In  the  Will  of  Sayer,  Deceased 
(1921)  VictL.R.  95. 

Security  Trust  Co.  v.  Wishart 
(1920)  1  W.W.R.  (Aha.)  476. 
Conn. — Spencer    v.     Mack,     112 
Conn.  17,  151  A.  309. 

G.  F.  Heublein  Inc.  v.  Second 
Nat.  Bank,  115  Conn.  168,  160  A. 
898. 

Ky. — Proctor  v.  Avondale  Heights 
Co.,  200  Ky.  447,  255  S.W.  81. 

Shearer  v.  Backer,  207  Ky.  455, 
269  S.W.  543. 

Ezzell  V.  Exall,  207  Ky.  615, 
269  S.W.  752. 

Noell  V.  Webster,  260  Ky.  823, 
86  S.W.2d  1013. 

See  also,  Pikeville  Nat.  Bank  & 
Trust  Co.  V.  Shirley,  281  Ky.  ISO, 
135  S.W.2d  426,  wherein  it  was 
held  that  a  declaratory  action 
lies  to  determine  the  rights,  lia- 
bilities, and  legal  relations  of  par- 
ties with  respect  to  gifts  made  by 
decedent  during  his  lifetime. 


1346 


Digitized  by 


Google 


Ch.  13 


PROPERTY  RIGHTS 


§  003 


and  stabilize  the  claims  asserted  by  the  contending  parties.'* 
An  action  to  quiet  title  is  essentially  an  action  for  declaratory  re- 
lief.«» 

Where  some  money  was  found  in  a  vault  of  a  bank  by  a  lessee  of 
a  box  in  the  vault  and  was  deposited  with  the  property  clerk  of  the 
police  department  of  a  municipality  to  await  a  statutory  period  as  re- 
quired by  local  law,  the  court  would  not  declare  ownership  there- 
of in  advance  of  the  running  of  such  period  of  time,  it  being  con- 
ceded neither  party  was  the  owner  of  the  money  before  it  was 
found  by  the  defendant's  intestate.*® 

Contentions  with  respect  to  boundaries  of  lands  are  matters 
that  the  declaratory  action  is  appropriately  designed  to  settle. 


Bohxner  v.  Bensinger,  280  Ky. 
382,  133  S.W.2d  534. 
Minn. — Fitzpatrick   v.    Simonson 
Bros.  Mfg.  Co.,  86  Minn.  140,  90 
N.W.  378. 

Reed  v.  Siddall,  9  Minn.  216, 102 
N.W.  453. 

Deaver  v.    Napier,    139    Minn. 
219,  166  N.W.  187. 
Ma— Porter   v.    Reed,    123    Mo. 
587,  27  S.W.  351. 
N.H. — Faulkner  v.  City  of  Keene, 
85  N.H.  147,  155  A.  195. 

Knox  V.  Allard,  N.H.,  5  A.2d 
716. 

NJ.— Renwick  v.  Hay,  90  N.J.Eq. 
148,  106  A.  547. 

N.Y. — Dispenza  v.  St.  Johns  Cem- 
etery, N.Y.Sup..  17  N.Y.S.2d  533, 
wherein  it  appeared  that  plain- 
tiff had  bought  a  mausoleum 
and  entombed  therein  the  bodies 
of  his  father  and  mother  and 
then  left  the  state,  and  while 
gone  some  other  person  pur- 
chased a  lot  in  the  name  of  the 
plaintiff,  caused  the  bodies  of 
plaintiff's  father  and  mother  to 
be  removed  from  the  mausoleum 
and  buried  in  the  lot,  and  then 
sold  the  mausoleum  in  the  name 
of  the  plaintiff,  under  these  facts 
the  rights  of  plaintiff  as  between 


plaintiff  and  the  cemetery  corpo- 
ration will  be  declared.  While 
this  was  a  declaratory  action,  it 
was  not  referred  to  in  the  opin- 
ion as  belonging  to  that  proceed- 
ing. 

Okhu— Jefferson  v.  British  Amer- 
ican Oil  Producing  Co.,  145  P.2d 
387. 

Pa.— Walker  v.  Shugert,  292  Pa. 
433,  141  A.  261. 

In  re  Conner's  Estate,  302  Pa. 
534,  153  A.  730. 

58.  U.S. — Stevenson  v.  Fain,  Tenn., 
195  U.S.  165,  26  S.  Ct.  6,  49  L.Ed. 
142. 

Blair  v.  Chicago,  111.,  201  U.S. 
400,  26  S.Ct.  427,  50  L.Ed.  801. 
Minn. — Fitzpatrick  v.  Simonson 
Bros.  Mfg.  Co.,  86  Minn.  140,  90 
N.W.  378. 

Reed  v.  Siddall,  94  Minn.  216, 
102  N.W.  453.  The  last-cited  case 
was  decided  under  the  Torrens 
Act. 

59.  Wye—Holly  Sugar  Corp.  v.  Frit- 
zler,  42  Wyo.  446,  296  P.  206. 

Ohio  Oil  Co.  V.  Wyoming 
Agency,  63  Wyo.  187,  179  P.2d 
773. 

60.  N. v.— Manufacturer's  Safety  De- 
posit Co.  V.  Cohen,  193  Misc.  900, 
85  N.Y.S.2d  650. 
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However,  the  courts  have  exercised  the  same  power  under  their 
inherent  jurisdiction.*^  The  rights  of  an  incompetent  person  in 
property  will  be  settled  by  way  of  a  declaration.**  Action  for 
declaratory  relief  will  lie  to  determine  the  rights  in  connection 
with  the  partition  of  land.*' 

That  rights  asserted  by  a  municipality  were  created  by  statute 
or  by  ordinance  limiting  the  use  of  certain  property  does  not  pre- 
vent the  same  from  being  an  "adverse  claim"  against  property  and 
is  determinable  under  the  Declaratory  Judgment  Act.**  A  de- 
claratory action  lies  to  determine  the  respective  interests  in  land 
where  the  owner  thereof  had  granted  to  a  municipality  **the  use 
forever"  of  a  certain  portion  of  a  building  in  which  the  municipali- 
ty claimed  it  was  a  tenant  in  common  with  the  owner.  It  was  held, 
however,  that  the  fee  was  in  the  owner  plaintiff  with  a  perpetual 
use  in  the  municipality.** 

Declaratory  action  lies  to  determine  as  between  tenants  in  com- 
mon as  to  whether  one  has  obtained  title  by  adverse  possession, 
and  it  was  decided  in  the  cited  case  that  such  title  had  not  been 
acquired.** 

A  declaratory  action  will  not  be  entertained  even  though  all  of  the 
parties  join  in  the  request  therefor.*^  It  would  seem,  however, 
that  in  these  circumstances,  still  there  should  be  present  a  justi- 
ciable controversy,  and  in  this  connection  it  may  be  said  that  where 
the  object  of  a  declaratory  action  was  to  determine  the  ownership 
and  possession  of  a  dwelling  house  and  appurtenances,  the  question 

61.  U.S. — Stevenson  v.    Fain,   Tenn.,"^  judicating   the   boundary   line   of 

195  U.S.   165.  26  S.Ct.  6.  49   L.  New  York  City  as  set  out  in  the 

Ed.    142.    In   the   last-cited   case  Greater  New  York  City  Charter, 

the  court  not  only  declared  the  62.  Pa. — In  re  Conner's   Estate,  302 
boundaries  between  the  lands  of  Pa.  534,  153  A.  730. 

the   contesting  parties,   but   like-  63.  Ky. — Ezzell    v.    Exall.    207    Ky. 
wise    adjudicated    the    boundary  615,  269  S.W.  752. 

lines     between     Tennessee     and  64.  N.H. — Faulkner  v.  City  of  Keene, 
North    Carolina,   in   order  to   do  85  N.H.  147,  155  A.  195. 

so.  65.  Eng. — Town    of     Lunenburg    v. 
Conn. — Spencer     v.     Mack,     112  Municipality  of  Lunenburg  (1932) 

Conn.  17,  151  A.  309.  1  D.L.R.  386  (Nova  ScoHa). 

N. v.— Lawrence  Cedarhurst  Bank  66.  Eng.— Stevens  v.  Skidmore  (1931) 
V.   City  of  New  York,  261   App.  2  D.L.R.  467  (Ont). 

Div.    1089,  26  N.Y.S.2d  994,  ad- 
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was  regarded  as  moot  and  not  determinable  after  a  destruction  of 
such  property.** 

In  harmony  with  the  pronouncements  of  some  courts,  and  in 
accordance  with  the  principles  that  there  must  be  a  justiciable 
controversy,  and  that  the  courts  do  not  decide  moot  questions,  it 
has  been  held  that  the  declaratory  action  is  not  appropriate  to  con- 
firm a  title  to  real  or  personal  property  clear  and  unquestioned.** 

Notwithstanding  the  array  of  respectable  authority  in  con- 
sonance with  the  statement  foregoing,  it  is  submitted  that  the 
sounder  rule  and  better  sustained  by  unquestioned  dialectics  is  to 
the  effect  that  a  bill  of  peace  will  lie  to  establish  one's  title  to  land 
by  adverse  possession,  and  this  is  true  notwithstanding  the  fact 
that  no  contention  is  made  militating  against  plaintiff's  title.''® 
And  that  a  declaratory  action  may  be  maintained  therefor  cannot 
on  reason  or  principle  be  questioned. 

The  reason  for  holding  the  right  to  adjudicate  title,  even  though 
it  is  not  menaced  by  the  assertion  of  an  adverse  claim,  is  to  remove 
a  cloud  on  the  title,  since  an  apparent  though  dormant  defect  in 


67  Pa.— Walker  v.  Shugart,  292  Pa. 
433,  141  A.  261. 

See  section  9  et  seq.,  supra. 

68.  La.~Opelousas-St.  Landry  Se- 
curities Co.  V.  Causey,  La.App., 
185  So.  89,  reinstated  188  So. 
654.  It  should  be  observed  that 
Louisiana  did  not  have  a  de- 
claratory statute  at  the  time  the 
above  case  was  decided. 

69.  Bng. — Miller  v.  Robertson,  35 
Can.S.Ct.  80  (1904). 

Offin  v.  Rochford  Rural  Dis- 
trict Council  (1906)  1  Ch.  342. 

Earl  of  Dysart  v.  Hammerton 
&  Co.  (1914)   1  Ch.  822. 

Rooke  V.  Lord  Kensington,  2 
Kay  &  Johnson  753  (1856). 

Faber  v.  Gosworth  Urban  Dis- 
trict Council.  88  L.T.R.N.S.  549 
(Ch.  1903). 

The  Lord  Provost  Magistrates, 
and  Council  of  Edinburgh  v.  War- 
render,  1  M.  887  (Scot.  1863). 


Reaume    v.    Cox,    39    Ont.L.T. 
303   (App.Div.  1916). 

Earl  of  Galloway  v.  Lord  Gar- 
lies,  16  S.  1212  (Scot.  1838). 
Ga. — Thompson  v.   Etowah  Iron 
Co.,  91  Ga.  538,  17  S.E.  663. 
70.  U.S.— Sharon    v.    Tucker,    D.C., 

144  U.S.  533,  12  S.Ct.  720,  36  L. 
Ed.  532. 

Eng. — In  re  Acheson's  Estate,  3 
Ir.R.Eq.  105,   (CA.  1868). 
111.— Wyman  v.  Hageman,  318  111. 
64,  148  N.E.  852. 
Mats. — Orthodox  Congregational 
Soc.  of  Greenwich  v.  Greenwich, 

145  Mass.  112,  13  N.E.  380. 
McArthur  v.  Hood  Rubber  Co., 

221  Mass.  372,  109  N.E.  162. 
Pa.— Long  V.  Uhl,  8  D.  &  C.  671 
(Pa.). 

Gibson  v.  Hoffman,  310  Pa.  51, 
164  A.  783. 

W.Va.— Whitehouse  v.  Jones,  60 
W.  Va.  680,  55  S.E.  730,  12  L.R. 
A.,N.S.,  49. 
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the  title  lessens  the  market  value  of  the  property  and  prevents  ob- 
taining a  loan  on  same  secured  by  mortgage  thus  forcing  such 
property  to  be  of  inutility  for  many  purposesJ^  It  is  submitted 
that  no  sound  reason  can  be  urged  against  the  use  of  the  declara- 
tory action  to  make  an  adverse  claimant  assert  any  title  he  has 
to  land  of  which  the  plaintiff  has  possession,  and  even  though 
there  is  no  immediate  threat  against  the  plaintiff's  right,  title,  or 
possession.'''* 

In  deed,  equity  has  inherent  jurisdiction  to  cancel  an  adverse 
instrument  of  title  to  land  at  the  suit  of  one  in  possession  un- 
der good  title  where  such  instrument  is  void  on  its  face7'  The 
right  to  have  the  title  to  real  property  appear  properly  and  clearly 
on  the  public  records  is  of  itself  a  substantial  property  right  for 
the  establishment  of  which  the  inherent  power  of  the  chancery 
court  may  be  called  into  action.  An  application  of  this  principle 
is  found  in  equitable  actions  where  the  court  is  operating  under 
its  inherent  jurisdiction  and  decrees  the  restoration  of  a  lost  deed 
so  that  it  may  be  placed  upon  the  record.^* 

There  would  be  just  as  much  reason  to  deny  the  relief  where  it 
is  sought  to  restore  the  lost  deed  to  real  estate  because  of  the  ab- 
sence of  a  controversy  as  it  is  in  those  cases  where  the  court  re- 
fuses to  lend  its  aid  to  the  title  holder,  because  his  possession  has 
not  been  disturbed  or  his  title  threatened,  yet  clouded.  The  in- 
herent power  of  equity  has  been  applied  to  quiet  a  title  as  against 
one  who  asserts  no  claim  to  the  plaintiff's  property,  but  is  in  a 
position  to  do  so  at  any  time  and  thereby  a  cloud  on  the  plaintiff's 
title  exists.''** 

There  is  more  reason  in  the  position  which  has  been  maintained 
that  a  declaratory  action  will  not  lie  to  determine  the  status  of 

71.  Pa.— Long  v.  Uhl,  8  D.  &  C  671      74.  IlL— Wyman    v.    Hageman,    318 
(Pa.).    Of  course,  there  can  be  111.  64,  148  N.E.  852. 

no  adversary  claim  without  an  op-  See  also,  Sharon  v.  Hill,  CC 

posing  party,  although  such  party  Cal.,  20  F.  1. 

may  not  actively  assert  his  claim.      74a,  Masa.— McArthur  v.  Hood  Rub- 

72.  Pa.— Gibson  v.  Hoffman,  310  Pa.  ber  Co.,  221  Mass.  372,  109  N.E. 
51,  164  A.  783.  162. 

73.  W.Va.— Whitchousc  v.  Jones.  60  See  also,  Sharon  v.  Hill,  CC 
W.Va.  680,  55  S.E.  730,  12  L.R.  Cal.,  20  F.  1. 

A.,N.S.,  49. 
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the  plaintiff's  title  in  the  event  certain  conveyances  should  be  made. 
In  these  circumstances,  a  pure  contingency  is  the  fundamental  basis 
for  seeking  a  declaration,  and  such  contingency  may  never  ma- 
terialize— ^the  conveyances  may  never  be  made.'''" 

A  court  in  a  declaratory  action  has  the  undoubted  power  to  de- 
termine the  rights  or  duties  of  a  litigant  with  respect  to  the  owner- 
ship of  property  even  though  the  adjudication  to  accomplish  the 
result  desired  involves  the  determination  of  the  constitutionality 
of  a  statute  or  ordinance^* 

Persons  who  were  not  occupants  of  government  land  at  the 
time  of  the  issuance  of  patents,  but  merely  claimed  under  applica- 
tions for  homestead  entries  after  patents  had  been  issued  to  third 
parties  are  not  entitled  to  maintain  suits  for  declaratory  judgments 
seeking  a  declaration  that  the  patents  were  invalid,  and  thereby 
adjudging  that  the  lands  were  subject  to  homestead  entry.^^ 

A  declaratory  action  is  an  ideal  proceeding  to  determine  the 
rights  to,  and  to  remove  clouds  upon  the  title  of  real  or  personal 
property,  and  in  recognition  of  the  appropriateness  of  this  proceed- 
ing to  accomplish  the  ends  of  justice,  it  has  been  held  that  a  de- 
claratory action,  rather  than  an  ejectment  or  an  action  of  trespass 
to  try  title  is  the  proper  remedy  to  determine  the  rights  to  royal- 
ties under  oil  leases^* 

A  declaratory  action  is  proper  to  test  the  legality  of  a  convey- 
ance of  a  school  site  by  a  graded  school  district  to  another  school 
district  in  order  to  effect  a  merger  of  the  two7*    Even  remainder- 

75.  Pla.— Tankcrsley  v.  Davis,  128  v.  Ickes,  296  U.S.  612,  56  S.Ct. 
Fla,  507,  175  So.  501.  132,  80  L.Ed.  434.  Thompson  v. 

76.  CaL—La  Franchi  v.  City  of  Santa  Ickes.  296  U.S.  612,  56  S.Ct.  133, 
Rosa,  CaLApp.,  52  P.2d  558,  su-  80  L.Ed.  434.  Hull  v.  Ickes,  296 
perseded  8  Cal.2d  331,  65  P.2d  U.S.  612,  56  S.Ct.  133.  80  L.Ed. 
1301,  110  A.L.R.  639.  434  and  Fordham  v.  Ickes,  296 

77.  U.S.— Putnam  v.  Ickes,  78  F.2d  U.S.  612,  56  S.Ct.  133,  80  L.Ed. 
223,  64  App.D.C.  339,  certiorari  434. 

denied    56    S.Ct.    132,    296    U.S.  78.  CaL— Marra  v.  Aetna  Const.  Co., 

612,    80    L.Ed.    434,    Lassig    v.  15  Cal.2d  375.  101  P.2d  490. 

Ickes,  296  U.S.  612,  56  S.Ct.  132,  Pa.— Omdorff    v.    Consumers' 

80  L.Ed.  434,  Dunn  v.  Ickes,  296  Fuel  Co.,  308  Pa.  165.  162  A.  431. 

U.S.  612,  56  S.Ct.  132.  80  L.Ed.  79.  Ky.— Waller     v.     Georgetown 

434,  Abbot  v.  Ickes.  296  U.S.  612.  Board  of  Education,  209  Ky.  726, 

56  S.Ct  132,  80  L.Ed.  434,  Hill  273  S.W.  498. 

1351 


Digitized  by 


Google 


§  603  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  13 

men  and  reverters  are  entitled  to  have  their  rights  in  an  estate 
settled  and  clouds  removed  from  their  title  by  resort  to  an  action 
for  a  declaration  of  rights,  and  the  fact  that  the  life  tenant  and 
the  holder  of  the  first  estate  is  claiming  an  interest  in  fee  in  the 
property  is  sufficient  to  permit  an  appeal  to  the  court  through  the 
instrumentality  of  the  declaratory  action.*® 

A  declaratory  judgment  action  is  proper  to  determine  whether 
certain  stock  dividends  are  principal  and  belong  to  the  corpus 
of  a  trust,  or  are  income  and  belong  to  the  life  tenant,  it  appearing 
that  the  stock  dividends  had  been  received  by  the  trustee  of  the 
trust  and  the  trustee  was  in  doubt  as  to  whom  such  funds  should 
be  paid.*' 

An  action  for  a  declaration  of  rights  will  lie  at  the  instance 
of  a  life  tenant  to  permit  him  to  determine  his  right  to  demolish 
an  existing  dwelling  for  the  purpose  of  erecting  an  apartment 
house  in  its  place.**  A  probate  court  will  not  determine  the  rights 
between  remaindermen  that  may  arise  in  the  future.*'  There- 
fore the  rights  of  remaindermen  will  not  be  determined  in  advance 
of  the  termination  of  the  life  estate.**  In  any  event,  where  an 
action  is  brought  by  one  who  does  not  assert  an  ownership  in  fee, 
he  must  show  some  interest  in  the  property  in  order  to  maintain 
a  declaratory  action.** 

That  the  title  to  seashore  between  high  and  low-water  mark 
was  vested  in  the  plaintiffs  and  a  clergyman  held  services  on  such 
seashore  without  the  plaintiff's  consent,  is  sufficient  to  entitle  the 


Button     V.     Trimble     County  Misc.  70.  237  N.Y.S.  6,  affirmed 

Board  of  Education,  235  Ky.  771.  231  App.Div.  704.  245  N.Y.S.  402. 

32  S.W.2d  345.  affirmed  256  N.Y.  670.  177  N.E, 

80.  Ala.— Teal  v.  Mixon,  233  Ala.  23,  186. 

169  So.  477.  83.  Ga.— Wright    v.    HeflFernan,    205 

N. v.— Trustees  of  Calvary  Pres-  Ga.  75,  52  S.E.2d  289. 

byterian    Church    of    Buffalo    v.  Ohio— Third  Nat'l  Bank  &  Trust 

Putnam,  249  N.Y.  Ill,  162  N.E.  Co.  of  Dayton  v.  Reibold,   Ohio 

601.  affirming  129  Misc.  506,  221  Prob..  80  N.E.2d  591. 

N.Y.S.  692.  affirmed  221  App.Div.  84.  Ga.— Wright    v.    HeflFernan.    205 

502,  224  N.Y.S.  651.  Ga.  75,  52  S.E.2d  289. 

81.  Conn.— South  Norwalk  Trust  Co.  85.  Conn.— Lloyd  v.  Weir,  116  Conn. 
V.  Knapp,  128  Conn.  426,  23  A.2d  201,  164  A.  386. 

519.  Pa.— Mulligan  v.  Bortz,  9  Fay.L. 

82.  N.Y.— Brokawr   v.    Fairchild,    135  J.  78. 
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plaintiffs  to  obtain  a  declaration  of  rights  as  to  the  holding  of 
services  thereon  without  their  consent;  although  it  was  held  that 
the  matter  was  too  trivial  for  the  issuance  of  an  injunction .•• 

The  matter  of  when  title  will  vest  under  a  certain  deed,  if  ever, 
IS  too  speculative  to  present  an  issue  calling  for  the  making  of  a 
declaration  of  rights.*^ 

Under  the  declaratory  judgment  law,  a  wife  is  not  entitled  to 
a  declaration  of  rights  based  upon  contracts,  assignments,  and 
transfers  relating  to  her  former  husband's  interest  in  land  where 
such  declaration  is  sought  on  the  ground  that  it  is  necessary  to 
protect  the  rights  of  such  former  wife,  and  a  minor  child  of  the 
parties,  in  the  event  that  the  husband,  at  some  future  time,  might 
default  in  alimony  payments,  the  requisite  justiciable  controversy 
being  absent,  and  the  application  being  based  upon  and  sought  by 
reason  of  a  mere  remote  contingency.** 

So  it  follows  that  the  declaratory  action  may  not  be  used  to  de- 
termine remote,  future,  or  contingent  interests.**  Likewise,  where 
infants  were  represented  by  their  guardian  ad  litem  and  did  not 
appeal  from  a  judgment  confirming  a  sale  of  property  of  the  father 
of  such  infants  in  proceedings  to  settle  the  father's  estate,  and 
did  not  take  any  proceedings  under  any  statutory  provision  or 
otherwise,  to  vacate  the  judgment  of  confirmation,  which  judgment 
was  voidable  and  not  void,  proceedings  under  the  Declaratory 
Judgment  Act,  by  the  infants  seeking  a  declaration  of  ownership 
of  the  realty  involved  constitute  a  mere  collateral  attack  on  the 
judgment  of  settlement  of  the  estate  and  confirmation  of  the  sale, 
and  hence  the  action  will  not  lie,  in  so  far  as  the  title  acquired  by 
their  mother  was  affected  by  the  fact  that  she  was  the  admini- 


86.  Eng.— Llandudno  Urban  District 
Council  V.  Woods  (1899)  2  Ch. 
705. 

87.  N.J.— Wight  V.  Board  of  Educa- 
tion of  Town  of  Westfield,  99  NJ. 
Eq.  843,  133  A.  387. 

88.  CaL— Mcrkley  v.  Merkley,  12  Cal. 
2d  543,  86  P.2d  89. 

89.  Eng.— The  Lord  Provost,  Magis- 
trates and  Council,  of  Edinburgh 
V.  Warrender.  1  M.  887  (Scot. 
1863). 


Millar     v.     Millars     Trustees 
(1896)  4  Scot.L.T.  122. 
Fla.~State  ex  rel.  Florida  Bank 
&  Trust  Co.  V.  White,  21   So.2d 
213. 

Ky. — Sullenger  v.  Sullenger's 
Adm'x,  287  Ky.  232,  152  S.W.2d 
571. 

Neb.— Miller  v.  Stolinski,  149  Neb. 
679,  32  N.W.2d  199. 
Ohio— Third  Nat'l.  Bank  &  Trust 
Co.  of  Dayton  v.  Reibald,  supra. 
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stratrix  of  the  father's  and  husband's  estate  when  she  purchased 
the  property  at  the  sale.*® 

However,  where  the  plaintiffs  bought  lots  at  an  executor's  sale, 
who  in  fact  had  no  right  to  sell  the  same,  but  who  made  the  sale 
with  the  assent  of  the  living  devisee  under  the  will,  and  infant 
children  of  a  deceased  devisee,  the  latter  devisee  having  died  after 
the  sale  was  made,  and  the  children  were  claiming  their  father's 
undivided  one-half  interests  in  and  to  such  lots,  it  was  unnecessary 
for  such  plaintiffs  to  wait  until  these  children  sought  to  recover 
possession  of  the  lots  so  sold,  but  the  purchasers  and  plaintiffs 
could  maintain  a  declaratory  suit  in  equity  to  establish  and  ad- 
judge their  title.** 

It  is  immaterial  whether  the  property  involved  in  a  case  where 
it  is  sought  to  have  a  declaration  of  rights  as  to  the  title  thereof 
is  real  or  personal,  as  resort  may  be  had  to  a  declaratory  action 
as  readily  in  the  one  case  as  in  the  other  »» 

§  604.    Quiet  Title 

A  declaratory  action  is  an  appropriate  remedy  to  perform  the 
function  of  the  customery  action  to  quiet  title.**    Indeed,  an  ac- 


90.  Ky. — Grooms  v.  Grooms,  225  Ky. 
228,  7  S.W.2d  863. 

91.  Va.— Patterson's  Ex'rs  v.  Patter- 
son. 144  Va.  113,  131  S.E.  217. 

92.  Conn.— Deparquet,  Huot  & 
Moneuse  Co.  v.  Maguire,  114 
Conn.  69,  157  A.  411. 

Pa.— Allen  V.  Marshall,  294  Pa. 
185,  144  A.  n.  By  statute  the  ac- 
tion to  quiet  title  to  personalty 
exists  (Deering  C.C.P.Cal.  8  738, 
Idaho  Code  §  6-401,  but  inde- 
pendent of  statute,  chancery  has 
inherent  power  to  quiet  title  to 
personalty  of  some  classes. 
Thompson  v.  Emmett  Irr.  Dist., 
Idaho,  227  F.  560,  142  CCA.  192. 
No  doubt  resort  may  be  had  to 
a  declaratory  action  to  accom- 
plish the  same  result.  Thomp- 
son V.  Emmett  Irr.  Dist.,  Idaho, 
227  F.  560,  142  CCA.  192,  was 
indeed  a  declaratory  action. 


93.  U.S.— Colgin  v.  Harris,  D.CLa., 
27  F.Supp.  798. 

Ala.— Teal  v.  Mixon,  233  Ala.  23, 
169  So.  477. 

Wilcoxcn   V.    Owen,   237   Ala. 
169,  185  So.  897. 

Cal.— Chapman  v.  Great  Western 
Gypsum  Co.,  CaLApp..  8  P.2d  486. 

Lynch  v.  Melby,  129  Cal.App. 
646,  19  P.2d  49. 

Fla. — Lassiter  v.  Curtis s-B right 
Co.,  129  Fla.  728,  177  So.  201. 
Ky. — Robson's  Guardian  v.  Rob- 
son,  213  Ky.  625,  281  S.W.  789. 
Md.— Staley  v.  Safe  Deposit  & 
Trust  Co.  of  Baltimore,  189  Md. 
447,  56  A.2d  144.  In  the  last  cited 
case  holding  that  the  action  is  one 
in  rem,  and  if  an  actual  contro- 
versy is  presented,  the  action  may 
be  maintained  although  there  is 
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tion  to  quiet  title  is  essentially  an  action  for  declaratory  relief.** 
The  declaratory  judgment  action  is  especially  apposite  for  the  pur- 
pose of  quieting  title  and  removing  clouds  therefrom  in  actions 
brought  against  unknown  heirs  and  legal  representatives  of  a  desig- 
nated party.*'  The  traditional  quiet  title  action  will  not  lie  to 
remove  building  restrictions  or  terminate  restrictive  covenants  in 
deeds  or  other  muniments  of  title.**  The  traditional  jurisdiction 
of  courts  to  quiet  title  extends  to  granting  the  relief  against  un- 
known owners,  heirs,  or  claimants.*'' 

No  good  reason  can  be  suggested  why  relief  against  unknown 
owners,  claimants  or  heirs  and  the  like  could  not  be  granted  in  the 
modern  declaratory  judgment  proceeding.  It  has  been  held  that 
in  order  to  quiet  title  there  must  be  both  a  legal  title,  and  actual 
possession,**  but  this  has  been  denied.**  Mere  claim  of  strangers 
to  title  who  are  not  in  possession  is  insufficient  to  form  the  basis 
for  a  quiet  title  action.* 


no  immediate  necessity  therefor, 
so  long  as  it  presents  such  actual 
controversy  between  adverse  par- 
ties. 

N.Y.— Schultz  V.  Dry  Dock  Sav. 
Inst.,   135  Misc.  343,  238  N.Y.S. 
149.    See  also,   Pruitt  v.  Porter- 
Wadley  Lumber  Co.,  D.C.La.,  28 
F.Supp.  31,  where  a  slander  of  ti- 
tle action  was  designated  as  jacti- 
tation suit  in  equity. 
N.D.— Wood  V.  Homelvig,  68  N. 
D.  735,  283  N.W.  278. 
Ohio— Joseph    Schonthal    Co.    v. 
Village  of  Sylvania,  60  Ohio  App. 
407,  21  N.E.2d  1008. 
Okhu— Wolfe    v.     Graham,     181 
Okla.  379,  74  P.2d  119. 
Pa. — In  re  Mentzer's  Estate,  Pa. 
Orph.,  49  Lanc.L.Rev.  65. 
W.Va.— Dolan  v.  Hardman,  29  S. 
E.2d  8. 

Wli.— Miller  v.  Currie,  208  Wis. 
199,  242  N.W.  570. 
94.  Wyo. — Holly  Sugar  Corp.  v. 
Fritzler,  42  Wyo.  446,  296  P.  206. 
Ohio  Oil  Co.  V.  Wyoming 
Agency,  63  Wyo.   187,   179  P.2d 


95.  Tex.— Gunther's  Unknown  Heirs 
&  Legal  Representatives  v.  La- 
gow,  Tex.Civ.App.,  191  S.W.2d 
111. 

96.  CaL— Strong  v.  Hancock,  201  Cal. 
530,  258  P.  60. 

But,  see  Marra  v.  Aetna  Const 
Co.,  15  Cal.2d  375,  101  P.2d  490. 

97.  Masa.— Loring  v.  Hildreth,  170 
Mass.  328,  49  N.E.  652,  40  L.R.A. 
127,  64  Am.St.Rep.  301. 

Tyler  v.  Judges  of  the  Court 
of  Registration,  175  Mass.  71,  55 
N.E.  812,  51  L.R.A.  433. 
Tex. — Gunthcr's  Unknown  Heirs 
&  Legal  Representatives  v.  La- 
gow,  Tex.Civ.App.,  191  S.W.2d 
111. 

98.  Ma88.~First  Baptist  Church  of 
Sharon  v.  Harper,  191  Mass.  196, 
77  N.E.  778. 

Pa.~See  also  Appeal  of  Dull,  113 
Pa.  510,  6  A.  540. 

99.  IlL— Coel  V.  Glos.  232  III.  142,  83 
N.E.  529,  15  L.R.A.,N.S.  413. 
Tex. — Gunther's  Unknown  Heirs 
&  Legal  Representatives  v.  Lagow, 
Tex.Civ.App.,  191  S.W.2d  111. 

1.  U.S.— See  also,  Pruitt  v.  Porter- 
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§  605.    Possession  of  Real  Estate 

The  right  to  possession  of  real  estate  is  a  proper  subject  mat- 
ter for  the  exercise  of  jurisdiction  under  the  declaratory  judgment 
law,  especially  where  equitable  principles  are  involved,  and  in 
Pennsylvania  the  court  of  common  pleas  has  jurisdiction  to  make 
such  a  declaration.  However,  the  exercise  of  such  jurisdiction  is 
a  question  calling  for  the  exercise  of  sound  discretion  on  the  part 
of  the  court.* 

Where  the  plaintiff  and  defendant  were  tenants  and  competi- 
tors in  the  same  building,  but  on  different  floors,  after  conferences 
were  had  between  them,  in  which  each  expressed  a  desire  to  lease 
and  occupy  the  space  then  occupied  by  the  other,  and  entered  into 
leases  with  the  landlord,  to  carry  out  such  desire,  and  when  the 
time  arrived  that  the  plaintiff  was  entitled  to  enter  into  the  portion 
of  the  building  occupied  by  the  defendant,  the  defendant  refused  to 
surrender  possession,  it  was  held  that  a  declaratory  action  could 
not  be  resorted  to  to  place  the  plaintiff  in  possession  of  such 
premises.' 

§  606.    Sufficiency  of  Title  Offered  in  Sales  Contracts 

A  declaratory  action  is  a  proper  remedy  to  determine  whether 
or  not  the  vendors  in  a  sale  of  land  could  make  a  good  and  market- 
able title  to  the  interest  therein,  and  whether  or  not  the  purchaser 
is  under  duty  to  take  the  title  offered  to  such  land.*    The  question 

Wadley  Lumber  Co.,  D.C.La.,  28  2.  Ga.— Green   v.   Galucke.  202  Ga. 

F.Supp.   31.    Quiet   title   lies   for  494,  43  S.E.2d  497. 

jactitation  which  ampunts  to  slan-  Pa. — McCaw  v.  Brinker,  Pa.  Com. 

der  of  title.  No  reason  is  apparent  PI..  26  West.  Co.  57. 

why  the  same  result  may  not  be  3.  N.Y.— Dubarry    Bags    v.    Deane. 

accomplished  in  a  declaratory  ac-  55  N.Y.S.2d  808. 

!i^"*  ^.  T.         .     ,  ^-  U.S.— Rex     Co.     V.     International 

Ga.--Thompson  v.   Etowah   Iron  Harvester    Co.,    C.C.A.Tex.,    107 

Co.,  91  ua.  538,  17  b.t.  oo3.  F2d  767 

See,  however,  section  523,  su-  _  ,  '        „  ..  .  ,,      .  • 

Eng. — In  re  Hailes  and  Hutchin- 

P..-Liddick  V.  Louden.  52  D.  &  ^^f,  ^fntract  (1920)   1  Ch.  233. 

C.  402.  wherein  it  is  held  the  rule  f^V  /nJ  I'l  .V-'ISo 

in  Pennsylvania,  under  a  statutory  ^^  T.L.R.  130.  64  Sol.Jo.  209. 
provision,  seems  to  be  a  contro-  I"  re  Aston  and  White.  48  Ont. 

versy   or   threatened   controversy  h.R.  168  (1920). 
involving  an  interest  in  real  estate  See  section  S88,  supra, 

is  sufficient. 
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of  whether  or  not  it  is  necessary  for  the  husband  of  the  vendor 
to  join  in  the  deed  is  determinable  in  a  declaratory  action.' 

So  the  action  will  lie  to  determine  whether  or  not  one  designated 
as  a  grantor  in  the  deed  covering  the  land,  in  the  capacity  of  a 
trustee,  has  complied  with  his  contract  of  sale  where  he  offered 
a  deed  signed  by  himself,  as  such  trustee,  and  signed  also  by  the 
beneficiaries  of  the  trust ;  and  it  is  sufficient  in  these  circumstances 
to  allege  that  the  signers  of  the  deed  are  the  trustee  and  all  of  the 
beneficiaries.*  Where  the  purchaser  of  a  farm  objected  that  the 
title  offered  did  not  cover  the  soil  of  the  land,  but  only  covered 
pasturage  rights,  it  is  a  proper  question  to  be  adjudicated  in  an 
action  for  a  declaration  of  rights.''' 

Where  a  married  woman  agreed  to  sell  property  vested  in  trus- 
tees for  her  under  a  will,  and  the  purchaser  objected  to  the  title 
because  she  was  restrained  by  the  will  from  anticipating  rights 
in  the  property,  it  was  held  in  such  an  action  that  the  question 
of  whether  or  not  the  money  was  to  be  paid  to  her  or  the  trustees 
would  not  concern  the  purchaser;  but  the  court  would  determine 


Kan. — Woodley    v.    Howsc,    133 
Kan.  639,  3  P.2d  475. 
Ky.— Crigler  v.   Rouse,   209   Ky. 
439,  272  S.W.  905. 

Click  V.  Conrad,  216"  Ky.  780. 
288  S.W.  736. 

N.C.— Vestry  and  Legal  Trustees 
of  Property  of  St.  Peter's  Protest- 
ant Episcopal  Church  of  Wash- 
ington, N.  C.  V.  Duke,  N.  C,  4 
S.E.2d  328. 

Williams  v.  Thompson,  216  N. 
C.  292,  4  S.E.2d  609. 
Pa. — See    Paffi    v.    Ryvinsy,    Pa. 
Com.Pl..  41  Lackjur.  109.  • 

Scaife  v.  McKee,  298  Pa.  33, 
148  A.  37,  appeal  dismissed  Scaife 
V.  Scaife.  50  S.Ct.  459.  281  U.S. 
771.  74  L.Ed.  1177  and  McKee 
V.  Scaife,  50  S.Ct.  459.  281  U.S. 
771.  74  L.Ed.  1178. 
5.  Pa.— Scaife  v.  McKee.  298  Pa.  33, 
148  A.  37,  appeal  dismissed  Scaife 


V.  Scaife,  50  S.Ct.  459,  281  U.S. 
771,  74  L.Ed.  1177,  and  McKee 
V.  Scaife,  50  S.Ct.  459.  281  U.S. 
771.  74  L.Ed.  1178.  It  would  un- 
doubtedly be  true  that  a  declara- 
tory action  would  lie  to  deter- 
mine whether  title  offered  by  a 
married  woman  without  her  hus- 
band joining  in  the  conveyance 
was  a  good  and  sufficient  title. 
The  resort  to  the  declaratory  ac- 
tion in  these  circumstances  would 
be  of  great  utility  in  those  states 
where  the  community  property 
law  obtains,  since  it  could  in  this 
manner  be  easily  ascertained 
whether  the  wife  alone  could  con- 
vey good  title. 

Ky.— Crigler  v.    Rouse,   209   Ky. 
439,  272  S.W.  905. 
Eng. — In    re    Burroughs.    Lynn, 
and  Sexton.  5  Ch.D.  601   (1877). 


1357 


Digitized  by 


Google 


§  607  ACTIONS  FOR  DECLARATORY  JUDGMBNTS  Ch.  13 

her  rights  under  the  will;  and  in  the  cited  case  the  court  con- 
cluded that  she  could  not  sell.* 

Where  certain  property  had  been  conveyed  to  trustees  of  a 
hospital  for  the  benefit  thereof,  with  the  proviso  that  if  the  prop- 
erty was  used  for  other  purposes  it  should  revert  to  the  grantor 
or  his  heirs,  and  purchasers  received  notice  from  one  of  the  heirs 
of  the  grantor,  who  had  died  after  making  the  conveyance,  that 
he,  the  heir,  would  not  concur  in  the  sale,  this  matter  will  be  ad- 
judicated in  a  declaratory  action.*  It  is  wholly  immaterial  wheth- 
er the  declaration  of  rights  is  sought  by  the  vendor  or  the  pur- 
chaser.'® 

An  action  to  quiet  title  cannot  be  used  as  an  alternative  remedy 
to  determine  whether  or  not  a  title  offered  in  an  attempt  to  com- 
ply with  the  sales  contract  measures  up  to  the  requirements  of 
the  terms  and  provisions  of  such  contract.'*  Such  question,  it 
seems,  can  only  be  determined  in  an  action  for  a  declaration  of 
rights. 

In  a  declaratory  action,  a  contract  of  sale  will  be  construed  with 
respect  to  whether  or  not  the  conveyance  or  transfer  tendered  com- 
plies therewith.  It  does  not  appear  to  be  material  whether  property 
involved  is  realty  or  personalty.'* 

§  607.    Declaratory  Actions  as  to  Title  Generally 

An  adjudication  of  the  title  to  real  or  personal  property  is  an 
appropriate  subject  for  a  declaratory  decree.'* 

8.  Eng.— In  re  Tippctt's  and  New-  Limited  (1916)  2  Ch.  527,  as  to 
bould's    Contract,   Z7    Ch.D.   444            validity  of  bill  of  sale. 

(1887).  Ky.— Robertsons  Guardian  v. 

Sec  also,  In  re  Nichols'  and  Von  Robertson,  215  Ky.  14,  284  S.W. 

Joel's  Contract  (1910)   1  Ch.  43.  109. 

9.  Eng.— In    re    The    Trustees    of  See  section  588,  supra. 
Hollis'  Hospital  and  Hagues  Con-  See  section  585,  as  to  declara- 
tract  (1899)  2  Ch.  540.  tion  with  respect  to  writing  com- 

10.  Bng. — In  re  The  Trustees  of  Hoi-  plying  with  statute  of  frauds, 
lis'    Hospital   and    Hagues    Con-  See  section  203,  supra. 

tract  (1899)  2  Ch.  540.  13.  MawL— Loyal  v.  City  of  Boston, 

11.  Ga.— Howell  v.  Wilson,  137  Ga.  322  Mass.  709,  79  N.E.2d  713. 
710,  74  S.E.  255.  N.Y.— Abrams  v.  Abrams,  76  N. 

12.  Bng.~See  also,  Parsons  v.   Eq-  Y.S.2d  137. 
uitable     Investment      Company, 
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A  declaratory  action  will  lie  to  determine  the  ownership  of  a  de- 
posit in  a  bank  where  the  deposit  has  been  made  in  the  joint  names 
of  the  husband  and  wife.** 

Such  an  action  can  not  be  converted  into  one  of  replevin,  but 
may  be  brought  as  a  declaratory  action.'^ 

Since  an  action  may  be  brought  to  determine  the  title  to  prop- 
erty, there  would  seem  to  be  little  question  as  to  the  character  of 
title  necessary  to  maintain  an  action  for  declaratory  relief  in  the 
nature  of  a  proceeding  to  quiet  title.** 

§  608.    Construction  of  Deeds 

A  declaratory  action  is  an  appropriate  remedy  for  the  construc- 
tion and  interpretation  of  a  deed  or  other  muniment  of  title.*^ 
This  is  true  only  if  a  justiciable  controversy  is  present  in  the  ac- 
tion.** The  action  has  been  invoked  to  determine  kaleidoscopic 
complicated  questions  arising  from  contentions  and  controversies 


14.  N.Y. — Abrams  v.  Abrams,  supra. 

15.  N.Y. — Abrams  v.  Abrams,  supra. 

16.  See  section  524,  supra. 

17.  Cal.— Greene  v.  Riordan,  97  Cal. 
App.  462,  276  P.  141. 

For  construction  of  contracts 
generally,  see  c.  12,  beginning  with 
section  573. 

Fla.— Howell  v.  Bennett,  Fla.,  192 
So.  409. 

Kan. — Shive  v.  Hayes,  132  Kan. 
137,  294  P.  935. 

Bernatzki  v.  Sinclair  Crude  Oil 
Purchasing  Co.,  137  Kan.  407,  20 
P.2d  450. 

Ky. — Robertson's  Guardian  v. 
Robertson,  215  Ky.  14,  284  S.W. 
109. 

Houston  V.  Pritchett,  216  Ky. 
355,  287  S.W.  936. 

Molloy  V.  Barkley,  219  Ky.  671, 
294  S.W.  168. 

Clay  V.  Clay,  220  Ky.  701,  295 
S.W.  1034. 

Kenmont  Coal  Co.  v.  Hall,  239 
Ky.  686,  40  S.W.2d  301. 
Mich.— Village   of   Grosse   Point 


18. 


Shores  v.  Ayres,  254  Mich.  58,  235 
N.W.  829. 

N.H. — Nashua  Hospital  Ass'n  v. 
Gage,  85  N.H.  335,  159  A.  137. 
N.J.— Hallanan  v.  Hamilton,  104 
N.J.L.  632,  142  A.  27. 

A.  M.  Krantz  Co.  v.  Kort,  109 
N.J.Eq.  150,  156  A.  662. 

Anderson  v.  Greenleaf,  11  N.J. 
Misc.  330,  165  A.  730. 

Yuras  v.  Muscowic,  114  N.J.Eq. 
126,  168  A.  657. 

Cross    V.    Cross,    N.J.Sup.,   20 
N.J.Misc.  359,  21  K2A  877. 
N.C. — Carr  v.  Jimmerson,  210  N. 
C.  570,  187  S.E.  800. 
Pa* — Garvin  &  Co.  v.  Lancaster 
County,  290  Pa.  448,  139  A.  154. 
Tcon,— White    v.     Kelton,     144 
Tenn.  327,  232  S.W.  668. 
W.Va.— Neal    v.     State-Planters 
Bank  &  Trust  Co.,  166  W.Va.  158, 
184  S.E.  203. 

Wye— Jensen  v.  Jensen,  Wyo.,  89 
P.2d  1085. 

Va. — Yukon  Pocahontas  Coal  Co. 
V.  Ratliff,  175  Va.  366,  8  S.E.2d 
303. 


1359 


Digitized  by 


Google 


§  606 


ACTIONS  FOR  DECLARATORY  JUDGMENTS 


Ch.  13 


with  respect  to  the  interpretation  of  deeds,  such  as  to  the  rights 
of  the  parties  with  respect  to  royalties,  or  minerals,  or  oils  under 
a  deed  ;^*  with  respect  to  the  construction  of  a  deed  as  to  the  rights 
of  the  parties  in  coal  and  standing  timber  ;*o  as  to  whether  the 
deed  conveyed  the  fee  to  the  land  or  a  mere  easement  therein;*^ 
as  to  the  existence  of  and  the  rights  in  an  easement;**  to  deter- 
mine the  interest  of  a  husband  in  a  deed  made  to  him  by  his  wife  ;*• 
to  determine  the  correct  interpretation  of  a  deed  and  its  validity 
in  connection  with  a  purchase  and  sale  contract;**  with  respect 
to  the  validity  and  interpretation  of  conditions  in  deeds  ;*■  and  as 
to  whether  or  not  a  deed,  absolute  on  its  face,  is  a  mortgage.** 

Where  a  man  has  title  to  real  estate  and  attempts  to  convey 
it  to  his  wife  and  himself  as  tenants  by  the  entirety,  the  legal 
effect  of  the  deed,  it  has  been  declared,  is  to  convey  the  wife  an 
interest  in  the  entire  estate  equal  to  that  reserved  by  the  husband, 
and  this  situation  is  not  affected  by  the  fact  that  the  husband  and 
wife  bore  the  relationship  of  uncle  and  niece,  said  marriage  in  the 
particular  jurisdiction  not  being  void,  but  voidable.*'' 


19.  Kan.— Bematzki  v.  Sinclair  Crude 
Oil  Purchasing  Co.,  137  Kan.  407, 
20  P.2d  450. 

Ky.—Maynard  v.  McHenry,  271 
Ky.  642,  113  S.W.2d  13. 

20.  Ky.— Kenmont  Coal  Co.  v.  Hall, 
239  Ky.  686,  40  S.W.2d  301. 

Maynard  v.  McHenry,  271  Ky. 
642,  113  S.W.2d  13. 

21.  Tenn.— Nashville,  C.  &  St  L,  Ry. 
Co.  V.  Bell,  162  Tenn.  661,  39  S. 
W.2d  1026. 

See  section  599,  supra. 

22.  Conn.— Kowalski  v.  Mather,  112 
Conn.  594,  153  A.  168. 

See  section  599,  supra. 
N.C.— Walker  v.   Phelps,  202  N. 
C.  344.  162  S.E.  727. 

23.  N.J.— Hallanan  v.  Hamilton,  104 
N.J.L.  632,  142  A.  27. 

24.  Kan. — Kansas  State  Bank  v. 
Wheeler-Kelly  Hagny  Trust  Co., 
145  Kan.  325,  65  P.2d  299. 

Ky. — Robertson's  Guardian  v. 
Robertson,  215  Ky.  14,  284  S.W. 
109. 


Wya— Jensen  v.  Jensen,  Wyo.,  89 
P.2d  1085. 

See  also,  sections  526  and  588, 
supra. 

25.  C<^o. — Union  Colony  Co.  of  Colo- 
rado V.  Gallic,  104  Colo.  46,  88 
P.2d  120. 

26.  CaL— Greene  v.  Riordan,  97  Cal. 
App.  462,  276  P.  141. 

Kan. — Kansas     Sute     Bank     v. 
Wheeler  Kelly  Hagny  Trust  Co.. 
145  Kan.  325.  65  P.2d  299. 
N.J.— A.  M.  Krantz  Co.  v.  Kort, 
109  N.J.Eq.  150,  156  A.  662. 

27.  Fla.— Johnson  v.  Landefeld,  138 
Fla.  511,  189  So.  666.  It  should  be 
observed,  however,  that  the  judg- 
ment of  the  lower  court  so  hold- 
ing was  affirmed  by  reason  of 
the  justices  of  the  appellate  court 
being  equally  divided.  As  to  equal 
division  of  the  justices  with  re- 
spect to  whether  the  judgment  of 
the  lower  court  should  be  af- 
firmed, see  State  ex  rel.  Hampton 
V.  McClung,  47  Fla.  224.  37  So.  51. 
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The  fact  that  the  construction,  in  a  declaratory  action,  of  a  deed 
or  other  evidence  of  title  involves  a  determination  of  the  question 
of  whether  or  not  such  instrument  is  fraudulent  and  void,  does 
not  militate  against  the  exercise  of  the  power  by  the  court,  or  the 
rights  of  the  parties  to  such  construction.**  Where  it  is  sought 
in  the  same  action  to  reform  the  deed  and  also  to  construe  it,  it 
in  no  way  interferes  with  the  right  of  the  court  to  entertain  the 
action.** 

Where  the  state  has  authorized  a  suit  against  it  by  legislative 
enactment,  a  declaratory  action  will  lie  to  determine  the  rights 
between  the  plaintiff  and  the  state  in  and  to  certain  land,  the  title 
to  which  is  vested  in  the  state.'®  A  declaratory  action  will  lie  to 
determine  the  validity  of  title  contained  in  a  deed  of  a  board  of 
directors  of  an  unincorporated  association,  where  it  appears  that 
such  directors  had  not  complied  with  the  statutory  requirements 
respecting  the  right  and  power  to  convey.'* 


28.  AUl— I.  Trager  Co.  v.  Mixon,  229 
Ala.  371,  157  So.  80. 

Mich. — Village  of  Grosse  Pointc 
Shores  v.  Ayres,  254  Mich.  58,  235 
N.W.  829.  In  the  last-cited  case, 
however,  it  seems  the  court  re- 
fused to  pass  upon  the  question 
of  fraud,  but  this  apparently  was 
was  because  of  defective  pleading. 

29.  Cal. — Putnam  v.  Putnam,  51  Cal. 
App.2d  696,  125  P.2d  525,  holding 
that  in  an  action  for  a  declaration 
of  the  plaintiff's  rights  and  duties 
under  a  separation  agreement 
with  his  former  wife,  the  plaintiff 
is  entitled  to  an  interpretation  of 
the  contract,  even  if  such  inter- 
pretation took  on  the  nature  of  a 
reformation  thereof,  since  a  dec- 
laration of  rights  and  obligations 
under  a  contract  which  results  in 
a  reformation  thereof  is  merely  a 
determination  of  the  parties'  in- 
tention and  legal  effect  of  the 
contract,  and  not  a  modification 
of  its  terms. 

Ky.— Clay  V.  Clay,  220  Ky.  701, 
295  S.W.  1034. 


30.  Conn.— Miller  v.  State,  121  Conn. 
43,  183  A.  17. 

See  section  524,  supra. 

31.  Ky.— People's  Sav.  Bank  &  Trust 
Co.  V.  Board  of  Trustees  of  South 
Side  Baptist  Church  of  Coving- 
ton, 220  Ky.  113,  294  S.W.  804. 
In  the  last-cited  case  it  appeared 
that  the  unincorporated  associa- 
tion was  a  church,  and  that  a 
church  site  had  been  conveyed 
to  its  trustees  without  any  power 
on  the  part  of  the  trustees  in  the 
deed  to  convey  the  same.  There- 
after the  church  was  incorporated, 
and  it  was  directed  that  the  trus- 
tees of  the  unincorporated  asso- 
ciation convey  the  lands  to  the 
incorporated  church,  which  direc- 
tion was  complied  with.  The  cor- 
poration attempted  to  place  a 
mortgage  upon  the  church  site 
and  sell  bonds  to  construct  a 
church  building  thereon.  The  pur- 
chaser of  bonds  sought  a  declara- 
tory action  as  to  the  validity  of 
the  title  of  the  incorporated 
church. 
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Th6  proper  construction  of  a  reservation  in  a  deed  is  deter- 
minable in  a  declaratory  action,  and  in  this  connection,  where  the 
grantor  reserved  the  exclusive  right  to  minerals,  underlying  the 
land,  it  will  be  determined  whether  or  not  the  word  "minerals" 
embraces  oil  and  gas;  and  it  was  held  that  unless  the  language 
of  the  deed  discloses  an  intention  to  exclude  them,  they  would  be 
embraced  therein.** 

A  declaratory  action  is  a  proper  remedy  to  determine  the  rights 
of  the  parties  in  and  to  minerals  reserved,  or  created  in  a  deed, 
and  also  the  manner  of  the  use  of  the  surface  to  extract  and  remove 
such  minerals,  and  in  such  a  case  the  appellate  court  held  it  was 
error  for  the  trial  court  to  refuse  permission  to  file  an  answer  that 
raised  the  question  of  the  manner  of  the  use  of  the  surface  in  the 
operation  of  the  works  to  extract  and  remove  such  minerals,  the 
ground  urged  for  the  objection  to  the  filing  of  such  answer  was 
that  the  proposed  use  to  be  made  of  the  surface  was  oppressive, 
the  appellate  court  holding  that  such  an  issue  was  a  proper  one,  in 
such  a  proceeding,  with  regard  to  the  rights  created  or  reserved  in 
and  to  the  minerals.'* 

A  declaratory  action  is  proper  to  determine  whether  or  not  an 
instrument  creates  an  estate  contrary  to  the  rule  against  perpetui- 
ties.** 

The  legal  effect  of  the  execution  of  a  deed  and  its  delivery  in 
escrow  in  one  state  by  a  corporation  organized  under  the  laws  of 
another,  with  regard  to  whether  or  not  creditors  could  be  preferred 
by  an  insolvent  corporation,  will  be  determined  in  a  declaratory 
action ;  and  in  such  case,  the  laws  of  the  domicile  of  the  company 
forbidding  preferences  to  creditors  by  an  insolvent  corporation 
have  no  extra-territorial  force,  but  control  only  with  respect  to 
property  subject  to  the  jurisdiction  of  the  court  of  the  state  of  the 
domicile  of  the  corporation.*" 

The  question  of  whether  or  not  a  deed  has  been  delivered  will 
be  determined  in  a  declaratory  action.**    An  action  by  bondholders 

32.  Ky.— Maynard  v.  McHenry,  271  759,  41  S.E.2d  137. 

Ky.  642,  113  S.W.2d  13.  35.  Cal.— McLean  v.  Tucker,  26  Cal. 

33.  Ky.— Treadway    v.    Wilson,  301  App.2d  126,  78  P.2d  1168. 
Ky.  702,  192  S.W.2d  949.  See  section  245,  supra. 

34.  Ga.— Brown  v.   Mathis,  201  Ga. 
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to  compel  a  city  to  include  additions  to  waterworks  covered  by  a 
trust  deed  for  their  benefit  constitutes  a  claim  of  right  under  the 
deed,  and  will  not  be  regarded  as  merely  an  action  seeking  a  con- 
struction.*^ 

An  action  where  a  married  woman  brought  suit  against  her 
husband  for  damages  for  deceit,  alleging  that  he  had  induced  her 
to  enter  into  a  deed  of  separation  and  to  abstain  from  claiming 
a  proper  allowance  by  way  of  alimony  is  properly  maintainable 
as  a  declaratory  action,  since  she  was  not  suing  her  husband  for 
a  tort,  and  the  court  will,  in  such  an  action,  decree  that  the  deed 
be  rescinded,  and  make  a  declaration  that  the  plaintiff  was  not 
bound  by  it.** 

A  declaratory  action  will  lie  to  construe  a  deed  conveying  land 
for  school  purposes,  containing  the  following  recital :  "So  always 
nevertheless  that  a  school  shall  be  kept  upon  the  premises  for  the 
instruction  and  education  of  the  children  aforesaid  in  manner 
aforesaid,"  and  it  was  held  not  to  constitute  a  conditional  or  de- 
terminable fee,  but  rather  a  limitation  in  trust.** 

However,  a  deed  will  not  be  construed  where  such  construction 
will  not  accomplish  the  final  termination  of  the  litigation.*® 

Where  the  grantee's  successsors  in  title  seeking  a  declaratory 
judgment  as  to  the  rights  under  a  mineral  deed  specifically  al- 
leged in  the  complaint  the  amount  of  bottom  land  in  an  entire  tract 
conveyed  and  within  the  boundaries  of  a  particular  leasehold,  they 
could  not  contend  that  the  reservation  of  the  overland  privileges 
over  the  bottom  land  along  a  named  river  was  invalid  because  of 
Its  unascertainable  boundaries.** 

A  grantee  in  a  deed,  that  clearly  creates  in  such  grantee  a  life 
estate,  may  not  resort  to  a  declaratory  action  to  have  it  determined 
that  he  owns  the  fee  and  thereby  eliminate  the  remaindermen.** 

36.  Ore.— Nallcy  v.  First  Nat.  Bank,  7  NJ.Misc.  528,  146  A.  881. 

135  Ore.  409,  293  P.  721,  U  A.L.  40.  Eng.— Lewis  v.   Green   (1905)   2 

R.  625,  rehearing  denied  135  Ore.  Ch.  340. 

409,  296  P.  61, 16  A.L.R.  625.  41.  Va.— Yukon  Pocahontas  Coal  Co. 

37.  Wis.— Morris  v.  Ellis,  221   Wis.  v.  Ratliff,  181  Va.  195,  24  S.E.2d 
307,  266  N.W.  921.  559. 

38.  Eng.— Hulton  v.   Hulton   (1917)  42.  Kan.— Epperson  v.   Bennett,   161 
1  K.B.  813.  Kan.  298,  167  P.2d  606. 

39.  N.J. — Hewitt  v.  Camden  County, 
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§  609.     Construction  and  Validity  of  Leases 

The  declaratory  action  is  an  appropriate  remedy  to  reach  the 
proper  construction  and  interpretation  of  leases*'  and  to  determine 
the  validity  thereof.** 

43.  U.S. — Pan  American  Production 
Co.  V.  United  Lands  Co.,  CCA. 
La.,  96  F.2d  26.  As  to  whether 
a  lease  has  been  abandoned  or 
forfeited  will  be  declared. 

See  section  536. 

S.  S.  Kresge  Co.  v.  Sears,  D.C 
Mass.,  15  F.Supp.  522,  affirmed 
87  F.2d  135,  110  A.L.R.  583,  cer- 
tiorari  denied  57  S.Ct.  512,  300  U. 
S.  670,  81  L.Ed.  876. 

Chase  Nat.  Bank  of  City  of  New 
York  V.  Citizens  Gas  Co.  of  In- 
dianapolis, CCA.Ind.,  113  F.2d 
217,  certiorari  granted  61  S.Ct.  73, 
311  U.S.  636,  85  L.Ed.  405,  and  61 
S.Ct.  74,  three  cases,  311  U.S.  636, 
85  L.Ed.  405.  Reversed  for  want 
of  federal  jurisdiction  62  S.Ct.  15, 
314  U.S.  63,  85  L.Ed.  47,  rehear- 
ing denied  62  S.Ct.  355,  356,  three 
cases,  314  U.S.  714,  86  L.Ed.  569.' 
Bng. — In  re  Handman  and  Wil- 
cox's Contract  (1902)  1  Ch.  599. 

Jackson  v.  Turnley,  1  Drew. 
617  (1853). 

Hoffman  v.  McCloy,  38  Ont.L. 
R.  446  (1917). 

Cal.--First  Nat.  Bank  of  Redon- 
do  V.  Standard  Oil  Co.  of  Cali- 
fornia, 91  CaLApp.  705,  267  P. 
548. 

Thatcher  v.  G.  &  M.  Concrete 
Co..  100  Cal.App.  424.  280  P.  211. 

McFadden  v.  Lick  Pier  Co.,  101 
Cal.App.  12.  281  P.  429. 

Pacific  States  Corporation  v. 
Pan-American  Bank,  213  Cal.  58, 
1  P.2d  4,  rehearing  denied  213 
Cal.  58,  1  P.2d  981. 

Los  Angeles  Land  &  Water  Co. 
V.  Consumers*  Rock  &  Gravel  Co., 
3  Cal.2d  11,  43  P.2d  281. 

Wells  V.  Union  Oil  Co.  of  Cali- 
fornia, 25  Cal.App.2d  165,  1(i  P. 
2d  696. 
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Texas  Co.  v.  Wieczorek,  36  Cal. 
App.2d  560,  98  P.2d  547. 
Conn. — Hamre  v.   Michael   Etzel 

6  Sons,  120  Conn.  129,  179  A.  647. 
Fku — Mayfair  Operating  Corp  v. 
Bessemer  Properties,  150  Fla.  132, 

7  So.2d  342. 

Haw.— Pires  v.  Phillips,  31  Haw. 
720. 

Ind. — Owen  v.  Fletcher  Savings 
&  Trust  Bldg.  Co.,  99  Ind.App. 
365,  189  N.E.  173. 

Cassidy  v.  Montgomery  Ward 
&  Co.,  Ind.,  25  N.E.2d  235. 
Iowa— Minot  v.  Pelletier  Co.,  207 
Iowa  505,  223  N.W.  182. 
Kan. — Wright  v.  Wright  Mining 
&  Royalty  Co.,  137  Kan.  619,  21 
P.2d  350. 

Chapman  v.  Continental  Oil  Co., 
149  Kan.  822,  89  P.2d  833. 
Ky. — Foreman  Automobile  Co.  v. 
Morris,  198  Ky.  1,  248  S.W.  486. 

Parsons  v.  Ball,  205  Ky.  793, 
266  S.W.  649. 

Williamson  v.  Williamson,  223 
Ky.  589,  4  S.W.2d  392. 

Koppers  Co.  v.  Asher  Coal  Min- 
ing Co..  226  Ky.  492,  11  S.W.2d 
114. 

Savin  V.  Delaney,  229  Ky.  226, 
16  S.W.2d  1039. 

Hall  V.  Eversole's  Adm'r,  251 
Ky.  296,  64  S.W.2d  891. 

Davenport  v.  National  Fluor- 
spar Co.,  267  Ky.  713,  103  S.W.2d 
84. 

Gay  V.  Hardman,  276  Ky.  624, 
124  S.W.2d  1048. 
N.H.— Pulsifer  v.  Walker,  85  N. 
H.  434,  159  A.  426,  81  A.L.R.  1052. 

May  bury  Shoe  Co.  v.  Rochester 
Factory  Holding  Co.,  88  N.H.  172. 
185  A.  654. 

N.J. — McCrory  Stores  Corpora- 
tion V.  S.  M.  Braunstein,  Inc.,  102 
N.J.L.  590,  134  A.  752. 
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In  an  action  for  declaratory  judgment  to  declare  the  rights  of 
the  parties  under  a  lease  with  special  reference  to  the  effect  there- 
on of  rent  control  laws,  it  is  a  proper  subject  for  the  exercise  of 
the  court's  discretion  in  granting  relief  determining  and  fixing  the 
rights  of  the  parties  under  the  lease,  in  view  of  the  enactment  of 
the  rent  control  laws.*"  However,  in  order  for  the  parties  to  ob- 
tain declaratory  relief  with  respect  to  their  rights  under  lease  in 
view  of  the  rent  control  law,  it  seems  that  there  must  be  a  com- 
pliance therewith.**  A  court  will  not  lend  its  aid  to  evading  the 
rent  control  law  in  a  declaratory  action,  where  the  parties  seek 
a  declaration  from  the  court  as  to  their  right  to  make  a  particular 


Union  County  Trust  Co.  v. 
Gocrke  Co.,  105  N.J.Eq.  190,  147 
A.  439. 

N.Y. — Schmidt  v.  Louis,  Inc.,  122 
Misc.  249,  203  N.Y.S.  515. 

Kings  County  Trust  Co.  v. 
Melville,  127  Misc.  374,  216  N.Y. 
S.  278. 

Eighteenth  St.  Realty  Corpora- 
tion V.  Maxthan  Realty  Co.,  233 
App.Div.  687,  249  N.Y.S.  405. 

Eraser  v.  Carton,  140  Misc.  881, 
252  N.Y.S.  163,  affirmed  235  App. 
Div.  651,  254  N.Y.S.  1042. 

Foreman  v.  Ruth  Elaine  Realty 
Corporation,  240  App.Div.  490, 
270  N.Y.S.  625. 

Leibowitz  v.  Bickford's  Lunch 
System,  241  N.Y.  489,  150  N.E. 
525,  affirming  213  App.Div.  874, 
209  N.Y.S.  865. 

Pa.— Aaron  v.  Woodcock,  283  Pa. 
33,  128  A.  665,  33  A.L.R.  1251. 

Sloan  V.  Longcope,  288  Pa.  196, 
135  A.  717. 

Orndoff  v.  Consumers'  Fuel  Co., 
308  Pa.  165,  162  A.  431. 
Va.— Cohen  v.  Rosen.  157  Va.  71, 
160  S.E.  36. 

Wis.— -Gray  v.  Stadler,  228  Wis. 
596,  280  N.W.  675,  rehearing  de- 
nied 228  Wis.  596,  281  N.W.  280. 


44.  Am.— Woodward  v.  Fox  West 
Coast  Theatres,  36  Ariz.  251,  284 
P.  350. 

CaL— Tolle  v.  Struve,  124  Cal. 
App.  263,  12  P.2d  61. 
Ky.— Jones  v.  City  of  Corbin,  227 
Ky.  674,  13  S.W.2d  1013. 
N.Y.— Kings  County  Trust  Co.  v. 
Melville,  127  Misc.  374,  216  N.Y. 
S.  278. 

Parthey  v.  Beyer,  228  App.Div. 
308,  238  N.Y.S.  412. 

Ball  V.  Ball,  137  Misc.  693,  244 
N.Y.S.  300. 

Farlou  Realty  Corp.  v.  Wood- 
sam  Associates,  N.Y.Sup.,  180 
Misc.  629,  42  N.Y.S.2d  309,  af- 
firmed 266  App.Div.  989,  44  N.Y. 
S.2d  540. 

Wash. — Peoples  Park  &  Amuse- 
ment Ass'n  V.  Anrooncy,  200 
Wash.  51,  93  P.2d  362. 

45.  N.Y. — Greenburg  v.  Refined  Gas 
Stations,  85  N.Y.S.2d  721. 

Simco  Retail  Stores  of  New 
York  V.  Gross  Construction  Co., 
273  App.Div.  825,  76  N.Y.S.2d  332. 

Zora  Realty  Co.  v.  Green,  60 
N.Y.S.2d  440. 

46.  N.Y.— Alpert  v.  Hilker,  Harris,  & 
Horrax,  191  Misc.  549,  78  N.Y.S. 
2d  901. 
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lease  in  view  of  such  law,  which  would  result  in  an  evasion  of 
such  law.*^ 

A  declaratory  action  will  not  lie  at  the  instance  of  a  tenant  to 
determine  his  right  to  a  return  of  his  deposit  after  the  expiration 
of  the  lease  even  though  he  remains  in  possession  under  the  rent 
control  law,  since  the  rent  control  statute  does  not  operate  to  re- 
new the  lease,  but  the  tenant  merely  remains  in  possession  on  the 
same  terms  as  before,  except  as  to  duration  and  rent,**  Likewise, 
in  such  a  case,  where  it  appeared  that  the  declaratory  action  would 
not  be  heard  until  after  the  expiration  date  of  the  lease,  the  de- 
claration would  not  be  granted,  since  the  reason  generally  ob- 
taining for  granting  relief  that  its  effect  would  be  to  avoid  future 
disputes  or  quiet  present  ones  would  not  be  presented  in  such 
case.** 

Where  the  basis  of  a  declaratory  action  was  a  lease  contract 
between  the  plaintiff  and  defendant,  and  involved  a  regulation  that 
had  been  issued  by  the  railroad  commission,  and  while  the  court 
did  not  have  jurisdiction  of  a  determination  of  the  validity  of  the 
regulation  of  the  commission,  but  the  court  did  have  the  right, 
and  it  was  its  duty  as  between  the  parties  under  the  lease  agree- 
ment, to  interpret  the  regulation  issued  by  the  commission  in  the 
light  of  the  lease  and  declare  whether  it  was  applicable  to  the 
situation  before  the  court,  which  contract  involved  the  resale  of 
electric  current  by  one  of  the  parties  to  the  lease  agreement  to  the 
other.*®  The  action  for  a  declaration  may  be  brought  either  by 
the  lessor  or  the  lessee.** 

The  declaratory  relief  with  respect  to  the  rights  of  landlord  and 
tenant  under  a  lease,  should  be  sought  before  the  termination  of 
the  tenancy,  and  where  an  injunction  was  sought  in  connection 

47.  N.Y.— Alpcrt  v.  Hilker,  Harris,  &  R.  Commission,  70  Cal.App.2d  816, 
Horrax,  supra.  161  P.2d  827. 

Preferred  Oil  Co.  v.  Atco  Tank      51.  Eng. — ^Jackson     v.     Tumley,     1 

Service,  273  App.Div.  977,  78  N.  Drew.  617  (1853). 

Y.S.2d  410.  N.J.— Union  County  Trust  Co.  v. 

48.  N.Y.— Aylward  Riding  Academy  Goerke  Co.,  105  NJ.Eq.  190,  147 
V.  Dilliard,  68  N.Y.S.2d  670.  A.  439. 

49.  N.Y. — Aylward  Riding  Academy  N.Y. — Claubcrman  v.  University 
V.  Dilliard,  supra.  Place  Apartments,  188  Misc.  277, 

50.  CaL— Independent  Laundry  v.  R.  66  N.Y.S.2d  335,  297  N.Y.  587,  70 


N.Y.S.2d  139,  74  N.E.2d  558. 
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with  a  declaratory  action  against  the  landlord  evicting  the  tenant, 
the  tenant  should  tender  into  court  with  his  complaint  the  money 
claimed  by  the  landlord  or  offer  to  do  equity  by  asking  an  adjudi- 
cataion  of  the  amount  due,  if  any,  and  offering  to  give  indemnity 
to  secure  such  an  amount  as  a  condition  to  the  issuance  of  an  in- 
junction against  the  landlord  dispossessing  the  tenant."*  A  de- 
claratory action  will  lie  not  only  to  determine  the  validity  of  a 
lease,  but  likewise  a  sublease.  The  validity  of  both  a  lease  and  a 
sublease  will  be  tested  and  determined  in  the  same  action."'  The 
right  of  the  tenant  to  assign"*  or  sublet  may  be  appropriately  de- 
termined in  an  action  for  declaration  of  rights."" 

The  object  of  the  declaratory  statute  is  to  supplement  and  en- 
large procedural  relief  in  a  field  not  wholly  or  adequately  occupied 
by  subsisting  remedies  at  law  or  in  equity,  and  is  especially  suited 
to  the  needs  of  a  landlord,  or  tenant  in  a  dispute  between  them, 
and  a  bill  quia  timet  in  equity,  in  many  cases  would  not  be  ap- 


52.  Fla.— Kennedy  v.  DeLong,  

Fla.  ,  24  So.2d  703. 

Masser  v.  The  London  Oper- 
ating Co.,  106  Fla.  474,  145  So.  72. 

53.  CaL— Tolle   v.    Struve,    124    Cal. 
App.  263,  12  P.2d  61. 

54.  U.S.— S.S.  Kresge  Co.  v.  Sears, 
D.C.Mass.,  15  F.Supp.  522,  af- 
firmed 87  F.2d  135,  110  A.L.R. 
583,  certiorari  denied  57  S.Ct.  512, 
300  U.S.  670,  81  L.Ed.  876. 
Eng.— Evans  v.  Levy  (1910)  1 
Ch.  452. 

West  V.  Gwynne  (1911)  2  Ch.  1. 

Young  V.  Ashley  Gardens  Prop- 
erties, Limited  (1903)  2  Ch.  112. 

In  re  Marshall  and  Salt's  Con- 
tract (1900)  2  Ch.  202. 

Jenkins  v.  Price  (1907)  2  Ch. 
229. 

Cal.— Kendis  v.  Cohn,  90  Cal.App. 
41,  265  P.  844. 

Lane  Mortg.  Co.  v.  Crenshaw, 
93  Cal. App.  411,  269  P.  672. 
Fla. — Southern    Food    Stores    v. 
Palm  Groceries,  134  Fla.  838,  184 
So.  502. 


N©b.— Towle  V.  Morrell,  129  Neb. 
398,  261  N.W.  827. 
N.Y.— Butterick  Pub.  Co.  v.  Ful- 
ton &  Elm  Leasing  Co.,  132  Misc. 
366,  229  N.Y.S.  86. 

New  York  Business  Bldgs.  Cor- 
poration V.  James  McCutcheon  & 
Co.,  229  App.Div.  681,  243  N.Y.S. 
255,  affirmed  257  N.Y.  554,  178 
N.E.  792. 
55.  Eng.— West  v.  Gwynne  (1911)  2 
Ch.  1. 

Young  V.  Ashley  Gardens  Prop- 
erties, Limited  (1903)  2  Ch.  112. 

Jenkins  v.  Price  (1907)  2  Ch. 
229. 

Dufaur  v.  Kencaley,  28  N.Z.  269 
(1908). 

N.Y.— Sarner  v.  Kantor,  123  Misc. 
469,  205  N.Y.S.  760. 

Fidelity  &  C.  Trust  Co.  v.  Lev- 
in, 128  Misc.  838,  221  N.Y.S.  269, 
affirmed  221  App.Div.  786,  223  N. 
Y.S.  866,  affirmed  248  N.Y.  551. 
162  N.E.  521. 

Butterick  Pub.  Co.  v.  Fulton  & 
Elm  Leasing  Co.,  132  Misc.  366, 
229  N.Y.S.  86. 
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propriate  for  the  granting  of  such  relief,  for  example  the  plaintiff 
would  not  be  in  possession  of  the  property  in  dispute.'* 

Where  the  plaintiff  and  defendant  were  tenants  and  competitors 
in  the  same  building,  but  on  different  floors,  after  conferences 
were  had  between  them  in  which  each  expressed  a  desire  to  lease 
and  occupy  the  space  then  occupied  by  the  other,  and  entered  into 
leases  with  the  landlord  to  carry  out  such  desire  and  when  the 
time  arrived  that  the  plaintiff  was  entitled  to  enter  into  the  por- 
tion of  the  building  occupied  by  the  defendant,  the  defendant  re- 
fused to  surrender  possession,  it  was  held  that  a  declaratory  action 
could  not  be  resorted  to  to  place  the  plaintiff  in  possession  of  such 
premises.'^ 

The  action  may  be  brought  before  or  after  assignment  of  a  lease 
or  subletting  of  the  premises  to  determine  the  rights  of  the  parties 
thereunder.'*  Where  a  landlord  unreasonably  refuses  to  consent 
to  an  assignment  or  subletting  of  premises  under  the  lease,  where 
such  consent  is  necessary,  a  court  will  declare  the  rights  of  the 
parties  and  the  duty  of  the  landlord  to  consent,  or  sustain  his  re- 
fusal as  the  facts  and  equities  warrant.'* 


56.  MA—Schultz  v.  Kaplan,  189  Md. 
402.  56  A.2d  17. 

57.  N.Y. — DuBarry    Bags   v.    Deane, 
58  N.Y.S.2d  808. 

58.  U.S.— S.  S.  Kresge  Co.  v.  Sears, 
D.CMass.,  15  F.Supp.  522,  af- 
firmed 87  F.2d  135,  110  A.L.R. 
583,  certiorari  denied  57  S.  Ct. 
512,  300  U.S.  670,  81  L.Ed.  876. 
Cal.— Kendis  v.  Cohn,  90  Cal. 
App.  41.  265  P.  844. 

Neb.— Towle  v.  Morrell,  129  Neb. 
398,  261  N.W.  827. 

59.  Eng.— Evans    v.    Levy    (1910)    1 
Ch.  452. 

West  V.  Gwynne  (1911)  2  Ch.  1. 

Young  V.  Ashley  Gardens  Prop- 
erties, Limited  (1903)  2  Ch.  112, 
wherein  it  was  held  that  the  les- 
sor in  refusing  to  consent  to  sub- 
letting or  assignment  is  not  re- 
quired to  give  any  reason  for  such 
refusal,  yet  if  in  granting  his  con- 
sent he  should  attach  an  unrea- 


sonable condition,  the  court  will 
make  a  declaratory  order  that  the 
lessor  is  not  entitled  to  impose 
such  unreasonable  condition. 

In  re  Marshall  and  Salt's  Con- 
tract (1900)  2  Ch.  202. 

Jenkins  v.  Price  (1907)  2  Ch. 
229. 

N.Y.— BoskowiU  v.  Cohn.  197 
App.Div.  776,  189  N.Y.S.  419. 

See  also,  Symonds  v.  Hurlbut, 
208  App.Div.  147,  203  N.Y.S.  223. 
dismissed  on  condition  239  N.Y. 
624,  147  N.E.  222,  and  reversed  on 
other  grounds,  240  N.Y.  96.  147 
N.E.  540. 

Sarner  v.  Kantor,  123  Misc.  469. 
205  N.Y.S.  760.  In  the  last-cited 
case,  the  court  said,  "Plaintiff 
urges  that  this  construction  im- 
poses upon  the  leasee  the  risk  of 
forfeiture  if  he  subleased,  and 
points  out  the  practical  difficulty 
of  finding  a  sublessee  under  such 
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While  it  is  true  there  is  a  division  of  authorities  with  regard  to 
the  right  to  obtain  a  declaration  of  rights  with  respect  to  assigning 
or  subletting,  under  a  lease,  still  it  is  submitted  that  the  sounder 
rule  is,  that  a  court  will  make  such  a  declaration,  if  the  facts  war- 
rant it.  A  landlord  should  not  be  permitted  to  withhold  his  con- 
sent to  an  assignment  of  the  lease  or  subletting  of  the  premises 
unreasonably,  yet  the  courts  in  declaratory  actions  involving  con- 
struction, validity  and  rights  under  leases  will  not  attempt  to  make 
a  new  lease  for  the  parties  nor  modify  the  existing  one.*® 

The  rights  of  the  assignor  or  sublessor  and  the  assignee  or  sub- 
lessee will  be  determined  in  a  declaratory  action,*'  as  will  also 
the  rights,  liabilities  and  legal  relations  between  lessees,  where 
they  hold  under  mesne  leases  from  the  owner.** 

Where  it  appeared  that  the  plaintiff  had,  by  conveyance  from 
the  former  owner,  acquired  title  to  certain  premises  together  with 
the  fixtures,  furnishings,  and  personal  property  therein;  that  the 
premises  had  less  than  twenty-five  rooms  which  were  rented  as 
furnished  apartments  and  rooms  by  the  defendant,  who  was  in  pos- 
session of  the  whole  premises  under  an  expired  lease  from  the 
former  owner;  that  the  defendant  himself  occupied  one  of  the 
apartments,  but  the  plaintiff  expressly  disclaimed  any  desire  to 
secure  physical  possession  thereof ;  that  the  plaintiff  merely  sought 
a  declaratory  judgment  by  which  she  might  be  put  in  contructive, 

circumstances.     Young  v.  Ashley  Butterick  Pub.  Co.  v.  Fulton  & 

Gardens    Properties,    Limited  Elm  Leasing  Co.,  132  Misc.  366, 

(1903)    2   Ch.D.    112,    shows    the  229  N.Y.S.  86. 

remedy.     There   plaintiff   sought  Allen  v.  Carsted  Realty  Co.,  223 

a  declaratory  judgment  that  de-  App.Div.    869,    229    N.Y.S.    829. 

fendant  had  no  right  to  withhold  However,  see  Ogden  v.  Riverview 

consent.      Cozens-Hardy,    L.    J.,  Holding  .Corporation,    134   Misc. 

writes  *I  cannot  imagine  a  more  149,  234  N.Y.S.  678,  affirmed  226 

judicious    or    beneficial    exercise  App.Div.  882,  235  N.Y.S.  850. 

of    the    jurisdiction    to    make    a  60.  Pa, — Girard  Trust  Co.  v.  Trem- 

declaratory  order  than  that  which  blay  Motor  Co.,  291  Pa.  507,  140 

has  been  adopted   ♦  ♦   ♦  in   this  A.  506. 

case.'    Under  Civil  Practice  Act,  See  section  585  et  seq.,  supra, 

section  473,  plaintiff  may,  if  the  61.  Fla. — Southern    Food    Stores    v. 

facts  warrant,  seek  a  similar  dec-  Palm  Groceries,  134  Fla.  838,  184 

laration  in  the  instant  case."    See  So.  502. 

also,  Jones  v.  Interstate  Oil  Cor-  62.  Conn. — Hamre  v.   Michael   Etzel 

poration,  115  Cal.App.  302,  1  P.2d  &   Sons,   120  Conn.   129,   179  A. 

1051.  647. 
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as  distinguished  from  actual,  possession  of  the  property  and  there- 
by collect  the  rent  from  the  occupants  of  the  apartments  and  rooms 
instead  of  the  defendant  doing  so,  and  under  such  circumstances 
it  was  held  that  the  plaintiff  was  entitled  to  a  declaratory  judg- 
ment.*' 

It  is  immaterial  whether  questions  arising  with  respect  to  the 
rights  and  legal  relations  of  the  parties  under  a  lease  are  drawn 
into  the  action  by  the  original  complaint  or  a  cross-pleading.** 

It  will  not  be  held,  in  this  form  of  action,  that  a  covenant  in  a 
lease  against  assignment  or  subletting  is  violated  by  the  making 
of  a  moHgage  thereon. •■  A  declaratory  action  is  the  proper  reme- 
dy to  determine  the  right  of  a  tenant  to  renew  an  existing  lease 
under  option  provision  contained  in  lease.** 

A  declaratory  action  will  lie  to  determine  whether  or  not  a 
lease  has  been  ratified  by  the  acceptance  of  rent,  where  the  lease 
was  entered  into  by  a  real  or  personal  representative  of  an  estate.*^ 

Where  the  lease  by  its  terms  provided  that  the  term  of  the  lease 
should  expire  in  October,  1949,  but  according  to  a  written  modifi- 


es. 


64. 


65. 


N.Y. — ^Matthews  v.  Mahoney,  84 
N.Y.S.2d  176. 

N.Y.— New  York  Business  Build- 
ing Corporation  v.  James  Mc- 
Cutchcon  &  Co.,  229  App.  Div. 
681,  243  N.Y.S.  255,  affirmed  257 
N.Y.  554,  178  N.E.  792. 

See  section  313,  supra. 
CaL — Chapman  v.  Great  Western 
Gypsum  Co.,  216  Cal.  420,  14  P.2d 
758,  85  A.L.R.  917. 

See  also,  35  C.J.  991. 
66.  Eng.— Gray  v.  Spycr  (1921)  2  Ch. 
549,   reversed  on   other  grounds 
(1922)  2  Ch.  22,  21. 

Hogg  V.  Midland  Railway  Com- 
pany, 4  Eq.  310  (1867). 

New  Plymouth  Borough  Coun- 
cil V.  Bonner  (1929)  N.Z.  217. 
CaL — Braun    v.     Leo     G.     Mac- 
Laughlin    Co.,   93    Cal. App.    116, 
269  P.  191. 

Jones  V.  Fcichtmeir,  95  Cal.App. 
2d  341,  212  P.2d  933. 
Conn. — Carrano    v.    Shoor,     118 
Conn.  86,  171  A.  17. 


67. 


Ga.~Grecn  v.  Golucke,  202  Ga. 
494,  43  S.E.2d  497. 
Ky. — Murray  Motor  Co.  v.  Over- 
by,  217  Ky.  198,  289  S.W.  307. 

Edwards  v.  Bernstein,  231  Ky. 
100,  21  S.W.2d  133. 

Edwards  v.  Bernstein,  238  Ky. 
38,  Z^  S.W.2d  (i(a. 
N.H.— Pulsifcr  v.  Walker,  85  N. 
H.   434,   159   A.   426,  81    A.L.R. 
1052. 

N.Y. — Raynolds  v.  Browning, 
King  &  Co.,  123  Misc.  367,  205 
N.Y.S.  748,  affirmed  217  App.Div. 
443,  217  N.Y.S.  15,  affirmed  245 
N.Y.  623,  157  N.E.  884. 

Fidelity  &  C.  Trust  Co.  v.  Lev- 
in, 128  Misc.  838,  221  N.Y.S.  269, 
affirmed  221  App.Div.  786.  223  N. 
Y.S.  866,  affirmed  248  N.Y.  551, 
162  N.E.  521. 

Pa.--Sloan  v.  Longcope,  288  Pa. 
196,  135  A.  717. 
Ga. — Green  v.  Golucke,  supra. 
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cation  entered  into  between  the  parties,  the  landlord  gave  the  ten- 
ant an  option  to  renew  for  a  further  five  year  period,  on  condition 
that  the  tenant,  within  a  specified  period  would  erect  upon  the 
premises  a  certain  type  of  structure,  set  out  in  the  agreement,  and 
which  was  to  be  constructed  of  cement  blocks,  and  it  was  con- 
ceded by  the  tenant  that  while  the  structure  was  erected,  that  cin- 
der blocks  were  used.  The  controversy  between  the  parties  was 
whether  or  not  this  was  such  compliance  with  the  agreement  as 
modified,  as  would  entitle  the  tenant  to  an  additional  term  of  five 
years,  and  this  question  is  properly  resolved  in  a  declaratory  action, 
and  the  court  held  that  a  complaint  setting  forth  the  facts  set  out 
above,  stated  a  cause  of  action.** 

Where  an  action  is  brought  to  determine  the  right  of  the  tenant 
to  renew  his  lease,  even  though  his  pleading  may  not  be  as  full 
as  it  should  be,  still  if  the  complaint  states  a  cause  of  action,  a 
declaration  of  rights  of  the  parties  under  the  contract  will  be  made 
and  the  entire  controversy  will  be  disposed  of,  and  when  the  court 
finds  that  the  tenant  is  entitled  to  exercise  his  option  for  renewal  of 
the  lease,  there  is  no  reason  to  expect  him  to  institute  another  ac- 
tion to  compel  acceptance  of  the  option,  but  full  relief  will  be 
granted  in  the  same  action,  and  acceptance  by  the  landlord  will  be 
declared.** 

Not  only  will  the  declaratory  action  lie  to  determine  the  right 
of  renewal  of  a  lease,  but  it,  likewise,  may  be  maintained  to  de- 
termine the  sufficiency  of  attempted  renewals  and  as  to  the  time 
of  the  renewal;  that  is,  before  or  at  the  expiration  date  of  the 
existing  lease,  as  well  as  the  construction  of  the  notice  and  of  the 
exercise  of  the  right  of  such  renewal  and  the  legal  effect  thereof® 
The  construction  of  a  lease  with  respect  to  the  term  or  duration 
thereof  may  be  the  foundation  for  declaratory  action,  as  well  as 
other  questions  of  construction.^^ 

68.  N.Y. — Braunstein   v.    Mctalab  Conn. — Carrano    v.    Shoor,     118 
Equipment    Corp.,    90    N.Y.S.2d  Conn.  86,  171  A.  17. 

506.  N.H.— Pulsifcr  v.  Walker,  85  N. 

69.  CaL— Jones  v.  Fcichtmeir,  supra.  H.   434,    159   A.   426,   81   A.L.R. 

70.  CaL— Braun  v.  Leo  G.  MacLau-  1052. 

ghlin,  93  Cal.App.  116,  269  P.  191.      71.  Eng.— Gray  v.  Spyer  (1921)  2  Ch. 
Tay-Holbrook  v.  Tutt,  218  Cal.  549,   reversed   on   other  grounds 

600,  24  P.2d  463.  (1922)  2  Ch.  22,  27. 
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So,  too,  the  action  may  be  maintained  to  determine  if  a  lease 
has  expired^*  The  declaratory  action  is  proper  when  brought  by 
a  tenant  against  the  landlord  where  it  appears  that  the  tenant  was 
notified  that  his  lease  was  terminated  because  of  his  failure  to  pay 
rent  and  taxes,  the  lease  providing  for  payment  of  taxes  by  the 
tenant,  as  well  as  rent,  but  where  it  further  appeared  that  the  land- 
lord had  not  procured  an  apportionment  of  the  tenant's  aliquot 
part  of  the  taxes  which  the  tenant  was  under  duty  to  pay  and  the 
evidence  showed  that  the  landlord  had  extended  the  time  of  pay- 
ment of  the  rent  until  the  tax  situation  was  adjusted,  it  was  de- 
clared that  the  landlord  was  estopped  from  holding  the  tenant,  in 
the  circumstances,  to  strict  performance  in  the  payemnt  of  rent."'* 
A  declaratory  action  is  maintainable  to  determine  whether  or  not 
a  cancellation  of  the  lease  by  either  party  is  effectual;  that  is, 
whether  the  provision  for  such  cancellation  has  been  complied 
with7* 

In  a  situation,  where  it  is  made  to  appear  that  the  lessor  has 
granted  an  option  to  a  third  party,  resort  to  an  action  for  a  declara- 
tion of  rights  under  the  lease,  as  between  the  optionee  and  the 
lessee  is  proper."^' 


CaL— Philadelphia    Shoe    Co.    v. 

Elberg,  98  Cal.App.  218,  276  P. 

623. 

Ky. — Foreman  Automobile  Co.  v. 

Morris,  198  Ky.  1,  248  S.W.  486. 

Allen  V.  Whitely,  209  Ky.  234, 
272  S.W.  724. 

N.Y.— Miller  v.  E.  &  M.  Theatre 
Corporation,  134  Misc.  634,  235 
N.Y.S.  595. 

Feldman  v.  Sheridan  Ware- 
house Coop.  Corporation,  247 
App.Div.  82,  285  N.Y.S.  1033. 
Tcnn. — Southern  Style  Shops  v. 
Mann,  157  Tenn.  1,  4  S.W.2d  959. 
Va. — Antrim's  Ex'rs  v.  Parker, 
158  Va.  1,  163  S.E.  71. 
72.  En«.— Elliott  Steam  Tug  Com- 
pany, Limited  v.  John  Payne  and 
Company,  (1920)  2  K.B.  693,  90 
L.J.K.B.  89,  90.  (1920)  W.N.  152, 
25  Com.Cas.  208,  36  T.L.R.  401. 

Direct     United     States     Cable 
Company  Limited  v.  Western  Un- 


ion Telegraph  Company,  123  L.T. 
R.  232,  36  T.L.R.  402  (1920). 
Fla. — ^Jacksonville  Land  Holding 
Co.  V.  American  Oil  Co.,  136  Fla. 
491,  188  So.  809. 

N.Y.— Feldman  v.  Sheridan  Ware- 
house Coop.  Corporation,  247 
App.Div.  82,  285  N.Y.S.  1033. 

73.  N.Y.— Wisser  Oil  Co.  v.  Gan- 
frank  Holding  Corporation,  163 
Misc.  357,  296  N.Y.S.  806. 

74.  Eng. — Bebington  v.  Wildman 
(1921)  1  Ch.  559,  124  L.T.R.  661, 
(1921)  W.N.  62,  37  T.L.R.  409,  90 
L.J.Ch.  269;  65  Sol. Jo.  343. 

Fla. — Jacksonville  Land  Holding 
Co.  V.  American  Oil  Co.,  136  Fla. 
491,  188  So.  809. 

Ky. — Ideal  Furniture  Co.  v.  Maz- 
er, 234  Ky.  665,  28  S.W.2d  974. 
Tenn. — Pickens  v.  Kizer,  11  Tenn. 
App.  551. 

75.  Ky.— Savin  v.  Delaney,  229  Ky. 
226,  16  S.W.2d  1039. 
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Likewise,  in  an  action  for  a  declaratory  judgment  to  the  effect, 
that  the  corporate  defendant's  option  under  a  covenant  in  a  deed  to 
purchase  the  premises  conveyed  by  it  to  the  plaintiff,  if  the  plain- 
tiff decided  to  sell,  had  terminated  because  defendant's  failure  to 
notify  plaintiff  of  the  intention  to  exercise  the  option,  a  pleading 
averring  only  that  the  option  had  expired  in  the  opinion  of  the  plain- 
tiff and  her  counsel,  it  not  being  alleged  that  the  defendant  had 
asserted  any  claim  under  the  option,  or  that  the  plaintiff  had  taken, 
or  contemplated  the  taking  of  any  steps  which  would  be  affected 
by  what  the  plaintiff  thought,  was  properly  dismissed,  as  not  pre- 
senting an  "actual  controversy"  or  the  rights  thereof  by  merely 
seeking  the  decision  of  future  rights,  in  anticipation  of  events 
which  might  never  happen.^* 

Where  the  plaintiff  was  ordered  by  a  municipal  department  to 
thoroughly  cleanse  and  paint  with  light  colored  paint  the  surface 
of  a  certain  apartment  in  an  apartment  house  owned  by  the  plain- 
tiff, and  where  the  occupants  of  the  apartment  refused  to  pay  the 
expenses  necessary  to  move  the  furniture  around  in  order  to  paint 
same,  and  to  protect  the  furniture  from  damage  during  the  course 
of  painting,  the  plaintiff  is  entitled  to  maintain  an  action  against 
the  tenant  as  well  as  the  department  of  the  municipality  requiring 
the  painting  to  be  done,  under  such  case  the  landlord  is  not  re- 
quired to  submit  to  a  prosecution  for  a  violation  of  the  ordinance 
requiring  the  painting  to  be  done  on  the  issuance  of  such  an  order, 
and  the  landlord's  only  remedy  is  a  declaratory  action,  but  it  is 
necessary  to  make  both  the  tenant  and  the  municipal  department 
issuing  the  order,  parties  defendant  to  the  actionj^ 

Where  an  original  lease  provided  for  arbitration  of  the  rental 
under  a  renewal  provision,  but  the  lease  was  modified,  so  it  was 
indefinite  and  uncertain  as  to  the  powers  of  the  arbitrators  to  fix 
such  rental  under  the  lease  as  modified,  and  under  these  circum- 
stances a  declaratory  action  was  proper  to  determine  the  effect  of 
the  modification  upon  the  arbitrator's  powers  under  the  original 
leased* 


76.  Pa.— Kahn  v.   William   Goldman  78.  N.Y.— McKay  v.  Corporate  Prop- 
Theatres,  341  Pa.  32,  17  A.2d  340.  erties,  276  App.Div.  351,  94  N.Y. 

77.  N.Y.— Ben-Su-Si  Realty  Corp.  v.  S.2d  599. 
Wagner,  72  N.Y.S.2d  765. 
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Many  questions  with  respect  to  the  rights  of  the  parties  under 
leases  requiring  the  payment  of  royalties  for  the  mining  of  min- 
erals and  extraction  of  oil  have  been  determined  in  declaratory 
actions.^*  A  declaratory  action  will  lie  to  construe  a  lease  of 
mineral  rights*®  and  to  determine  whether  or  not  "custom  mill- 
ing" could  be  done  under  the  lease  on  the  leased  land.** 

An  action  may  be  maintained  having  for  its  accomplishment  the 
dual  aspect  of  construing  a  lease  and  having  an  accounting.**  In 
passing  on  a  lease,  the  court  will  not  only  construe  the  lease,  but 
will  determine  whether  or  not  the  lessors  have  the  title  to  enable 
them  to  enter  into  the  proposed  lease.**  A  declaratory  action  will 
likewise  lie  to  determine  the  right  of  the  tenant  under  a  lease  to 
use  certain  walls  of  the  building  for  advertising  purposes.** 

A  declaratory  action  is  maintainable  for  the  purpose  of  making 
effectual  a  clause  in  the  lease  contracting  for  the  right  of  ar- 
bitration between  the  parties,  and  where  it  provides  for  each  of 
the  parties  to  appoint  an  arbitrator  and  the  two  to  appoint  the 
third,  to  compose  a  board  of  three,  but  the  arbitators  appointed 
by  each  of  the  contending  parties  could  not  agree  upon  the  third 
arbitrator,  neither  could  they  agree  upon  an  award,  the  court  will 
make  the  appointment  and  retain  jurisdiction  of  the  action  until 
the  award  is  brought  in.** 


79.  U.S. — Pan  American  Production 
Co.  V.  United  Lands  Co.,  CCA. 
La..  96  F.2d  26. 

CaL— First  Nat.  Bank  of  Radondo 
V.  Standard  Oil  Co.  of  California, 
91  CaLApp.  705,  267  P.  .548. 
Kan.— Wright  v.  Wright  Mining 
Royalty  Co.,  137  Kan.  619,  21  P. 
2d  350. 

Ky. — Williamson  v.  Williamson, 
223  Ky.  589,  4  S.W.2d  392.  In  the 
last-cited  case,  the  question  was 
determined  whether  or  not  the 
instrument  granting  the  right  to 
mine  coal  constituted  a  lease  or 
a  sale. 

Koppers  Co.  v.  Asher  Coal  Min- 
ing Co.,  226  Ky.  492,  11  S.W.2d 
114. 

PiL — OrndoflF  v.  Consumers'  Fuel 
Co.,  308  Pit.  165,  162  A.  431. 


80. 


81. 


82. 


83. 


84. 


85. 


Tenn.— Pickens  v.  Kizer,  11  Tenn. 
App.  551. 

Ky. — Davenport  v.  National  Flu- 
orspar Co.,  267  Ky.  713,  103  S.W. 
2d  84. 

CaL— Thatcher  v.  G.  &  M.  Con- 
crete Co.,  100  CaLApp.  424,  280 
P.  211. 

Wells  V.  Union  Oil  Co.  of  Cali- 
fornia, 25  Cal.App.2d  165,  76  P.2d 
696. 

Pa.— Petition  of  Kariher,  284  Pa. 
455,  131  A.  265. 

N.Y.— Schmidt  v.  Louis,  Inc..  122 
Misc.  249,  203  N.Y.S.  515. 
U.S. — Lehigh  Coal  &  Navigation 
Co.  V.  Central  R.  of  New  Jersey, 
D.CPa.,  ZZ  F.Supp.  362,  holding 
that  where  the  agreement  under 
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An  action  for  a  declaration  of  rights  may  be  maintained  to  con- 
strue a  lease  with  respect  to  rights,  duties  or  obligations  of  the 
parties  to  alter,  repair  or  change  the  physical  aspect  of  a  building 
covered  by  a  lease.**  The  right  of  the  landlord  to  enter  the  prem- 
ises to  make  repairs  is  a  proper  subject  for  declaration.*^ 

The  duty  of  the  lessee  to  vacate  and  surrender  part  of  the  prem- 
ises to  make  room  for  the  installation  of  a  heating  plant  is  de- 
terminable in  a  declaratory  action,  where  the  lease  provided  that 
if  heat  were  cut  off  from  the  building  the  lessor  would  "use  all 
reasonable  effort  to  have  the  heat  restored  as  soon  as  possible" 
will  be  declared  and  it  was  determined  that  such  provision  im- 
posed no  obligation  on  the  tenant  to  surrender  part  of  the  leased 
premises  constituting  the  only  available  space  for  installation  of 
the  plant  by  lessor  after  discontinuance  of  heating  service  by  a 
company  that  had  theretofore  furnished  the  same.** 


which  a  railroad  was  leased  by  a 
corporate  lessor  to  a  corporate 
lessee  obligated  the  lessor  to  ship 
coal  over  the  leased  railroad,  and 
provided  for  arbitration  of  certain 
controversies  which  might  arise 
concerning  the  lessor's  obliga- 
tions, and  subsequently  notified 
the  lessor  of  the  lessee's  intention 
to  submit  matters  to  arbitration 
and  a  disagreement  arose  con- 
cerning the  scope  of  the  matters 
to  be  submitted,  the  lessor  con- 
tending that  under  the  contract 
arbitration  was  limited  to  a  certain 
year,  the  lessee  contending  that 
the  arbitration  was  not  so  limit- 
ed, this  situation  presented  an  ac- 
tual controversy  warranting  the 
entertainment  of  a  declaratory 
judgment  action. 

Hunkin-Conkey  Const.  Co.  v. 
Pennsylvania  Turnpike  Commis- 
sion, D.C.Pa.,  34  F.Supp.  26,  hold- 
ing that  federal  courts  will  not 
give  effect  to  arbitration  clauses 
in  building  contracts  to  the  ex- 
tent of  refusing  to  take  jurisdic- 
tion of  the  cause  where  arbitra- 


tion has  not  been  instituted. 
Iowa— Minot  v.  Pelletier  Co.,  207 
Iowa  505,  223  N.W.  182. 
86.  CaL— Spring    St.    Realty    Co.   v. 
Trask,  126  Cal.App.  765,  15  P.2d 
195. 

N.Y.— Klein's  Rapid  Shoe  Repair 
Co.  v.  Sheppardel  Realty  Co.,  136 
Misc.  332,  241  N.Y.S.  153,  affirm- 
ed Klein's  Rapid  Shoe  Repair 
Co.  v.  120-122  East  14th  St.  Cor- 
poration, 228  App.Div.  688,  239 
N.Y.S.  790. 

Sanka  Coffee  Corporation  v. 
Ramcadis  Realty  Corporation,  136 
Misc.  919,  242  N.Y.S.  630,  affirm- 
ed 232  App.Div.  653,  249  N.Y.S. 
867.  The  question  involved  in  the 
cited  case  was  whether  or  not  the 
withholding  of  such  consent  of 
the  landlord  for  the  tenant  to 
make  repairs  was  reasonable  or 
unreasonable. 

Eng. — Barber  v.   Mayor,   etc.   of 
Petome,  28  N.Z.  609  (1909). 
Ky.— City  Nat.  Bank  of  Paducah 
V.  Rudy,  209  Ky.  269,  272  S.W. 
734. 


87. 


88 
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Where  the  dispute  between  a  landlord  and  tenant,  where  the 
tenancy  was  one  of  from  month  to  month,  as  to  the  right  of  the 
tenant  to  erect  a  television  aerial  on  the  roof  of  the  building  in 
which  his  apartment  was  located,  may  be  properly  solved  in  a 
declaratory  action,  where  it  is  claimed  by  the  tenant  that  he 
erected  the  aerial  with  the  consent  of  the  landlord,  but  thereafter 
the  landlord  demanded  a  15%  increase  in  rent  and  upon  the  ten- 
ant's refusal  to  pay  such  rent  the  landlord  directed  him  to  remove 
the  aerial.'* 

A  declaratory  action  has  been  sustained  requiring  the  lessee  of 
an  oil  well,  to  drill  such  well  to  a  greater  depth  or  permit  a  re- 
ceiver of  the  lessor  so  to  do,  although  such  depth  was  in  excess 
of  that  required  by  the  lease.*® 

A  declaratory  action  lies  to  determine  the  validity  of  an  oil  and 
gas  lease,  where  it  is  desired  to  know  the  rights  of  the  parties  in 
advance  of  a  drilling  of  a  test  well.*' 

A  declaratory  action  will  lie  to  determine  the  basis  for  compu- 
tation for  royalties  under  an  oil  and  gas  lease.** 

Where  the  parties  entered  into  a  lease  and  upon  the  arrival  of 
the  date  that  the  lessee  was  entitled  to  enter,  the  entire  premises 
could  not  be  occupied  by  the  tenant,  for  the  reason  that  a  former 
tenant  held  over  under  the  rent  control  law,  and  the  question  was 
whether  or  not  the  tenant  should  enter  the  premises  in  so  far  as 
possible,  or  whether  the  lease  would  be  in  a  state  of  suspension 
during  the  time  that  the  tenant  was  unable  to  have  all  that  he 
contracted  for,  the  rights  of  the  parties  under  these  circumstances 
was  properly  determinable  in  a  declaratory  action.*' 

89.  N.Y.— Perlov  v.  Loric  Holding  P.2d  885,  and  in  the  cited  case 
Corp.,  191  Misc.  835,  82  N.Y.S.2d  the  evidence  sustained  the  trial 
531,  81   N.Y.S.2d  289.  court's  finding  that  the  lessee  im- 

90.  Cal. — ^Jones  v.  Interstate  Oil  Cor-  properly  attempted  to  charge  les- 
poration,  115  Cal.App.  302,  1  P.2d  sors  with  a  proportionate  share  of 
1051.  its  overhead  and  with  other  ex- 

91.  Tex. — Hoover  v.  General  Crude  penses  of  injecting  distillate  into 
Oil  Co.,  147  Tex.  89,  212  S.W.2d  wells  for  the  purpose  of  increas- 
140.  ing  product.   But  see  95  Cal.App. 

See  also,  206  S.W.2d  139.  2d  402.  212  P.2d  927. 

92.  CaL— El  Rio  Oils  (Can.)  Limited  93.  N.Y.— Bond  Stores  v.  Marbridge 
V.    Chase,    —    Cal.App.2d— ,    207  Building  Co.,  58  N.Y.S.2d  13. 
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In  a  declaratory  action  where  it  appeared  that  the  lessor  had 
notified  the  lessee  that  he,  the  lessor,  elected  to  terminate  the 
lease  for  lessee's  failure  to  comply  with  an  order  of  the  city  fire 
department  of  the  city  where  the  premises  were  located,  directing 
structural  alterations,  which  it  was  the  lessee's  obligation  to  make 
under  the  lease,  but  such  alterations  were  necessitated  because  of 
an  encroachment  on  adjoining  premises  existing  when  the  lease 
was  executed  and  for  the  consequences  of  which  the  lessor  was 
liable,  the  lessee  was  entitled  to  a  declaratory  judgment  deter- 
mining his  rights  under  the  lease  and  for  consequential  relief. 

Any  supposed  remedy  of  his  by  counterclaim  for  damages  in 
a  summary  proceeding  that  might  be  brought  againt  him  would 
not  militate  against  the  entertainment  of  the  declaratory  action.** 

Where  it  appeared  that  fourteen  individuals  were  tenants  occu- 
pying fourteen  separate  apartments  in  five  different  buildings  own- 
ed by  separate  corporations,  who  had  been  made  parties  defend- 
ant in  the  action,  it  was  proper  for  the  court  to  entertain  its  juris- 
diction and  declare  the  rights  of  the  fourteen  plaintiffs  at  one  time 
rather  than  to  relegate  them  to  fourteen  separate  summary  pro- 
ceedings, which  might  in  the  future  be  brought  against  them, 
and  in  which  they  might  be  able  to  have  their  respective  rights 
determined  by  way  of  defense  of  each  of  such  proceedings,  there 
being  a  common  question  among  all  of  the  parties  to  the  action  in 
dispute,  between  the  tenants  on  the  one  hand  and  the  landlords  on 
the  other.*" 

Among  the  kaleidoscopic  situations  calling  for  the  interposition 
of  the  hand  of  the  court  through  the  instrumentality  of  the  declara- 
tory action,  questions  in  connection  with  leases  are  frequently 
encountered  in  the  reported  cases  and  particularly  as  to  whether 
or  not  they  have  been  breached.** 

The  question  of  the  ownership  of  rentals  and  the  authority  of 
contending  parties  to  collect  the  same  from  the  tenant  may  be 

94.  N.Y.— Simkin  v.  Blum,  131  Misc.  Ky.— Gambill's    AdmV    v.    Ellser 
365,  226  N.Y.S.  702.  Coal  Co.,  230  Ky.  553,  20  S.W.2d 

95.  N.Y.— Archer     v.     Ambraz,     190  286. 

Misc.  87,  74  N.Y.S.2(1  460.  Pa.— Elkin,  In  re,  289  Pa.  327,  137 

96.  Eng. — Saunders-Jacob    v.     Yates  A.  459,  where  tenant  wrongfully 
(1933)  1  K.B.  392.                                     dispossessed. 
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appropriately  adjudicated  in  a  declaratory  action.^^  The  appor- 
tionment of  insurance  premiums  between  the  parties  to  a  lease 
is  properly  solvable  in  a  declaratory  action,  in  a  situation  calling 
therefor.^*  The  rights  of  the  landlord  and  tenant  will  be  declared 
after  the  destruction  of  the  building  by  fire  and  the  same  has  been 
rebuilt,  where  a  controversy  between  them  arises  with  regard  to 
their  respective  rights,  duties,  obligations  and  legal  relations.** 

A  declaratory  action  is  proper  to  determine  the  amount  of  rent 
the  tenant  should  pay  where  the  lease  provides  for  rather  a  com- 
plicated system  of  computation  of  the  rentals  to  be  paid.* 

Where  the  landlord  and  tenant  entered  into  two  argreements, 
one  for  the  leasing  of  the  premises,  and  the  other  for  the  purchase 
thereof,  and  thereafter  the  tenant  repudiated  the  purchase  agree- 
ment, the  landlord  is  entitled  to  declaration  construing  the  two 
agreements  and  determining  the  rights  and  liabilities  of  the  par- 
ties.* 

A  declaratory  action  is  the  proper  remedy  to  solve  the  question 
of  how  much  rent  should  be  paid  by  the  tenant  after  a  portion  of 
the  property  has  been  condemned  by  the  public  authorities  or 
taken  under  the  power  of  eminent  domain.*  So,  too,  the  action  is 
appropriate  to  determine  whether  or  not  a  tenant  is  entitled  to  an 


97.  CaL— Lane  Mortg.  Co.  v.  Cren- 
shaw, 93  CaLApp.  411,  269  P.  672. 
But,  however,  see  Appeal  of  Kim- 
mell,  96  Pa.Super.  488,  where  it 
was  held  a  bill  in  interpleader  was 
proper. 

Ohio— Trustees  of  Ohio  Wesleyan 

University  v.  Liggett,  Ohio  App., 

62  N.E.2d  898. 

Pa.— Easton  Transit  Theatre  Co. 

v.  Pomfret  Realty  Co.,  30  North 

251. 

Orndoff  v.  Consumers'  Fuel  Co., 
308  Pa.  165,  162  A.  431. 

98.  N.Y.— Eighteenth  St.  Realty  Cor- 
poration V.  Maxthan  Realty  Co., 
233  App.Div.  687,  249  N.Y.S.  405. 

99.  Conn.— Sigal  v.  Wise,  114  Conn. 
297,  158  A.  891. 

Pa.— Girard  Trust  Co.  v.  Trem- 
blay  Motor  Co.,  291  Pa.  507,  140 


A.  506.  As  to  sufficiency  of  recon- 
structed building  after  a  fire  to 
meet  the  requirements  of  the  sit- 
uation will  be  declared. 

Schnee  v.  Elston,  299  Pa.  100, 
149  A.  108.  The  right  of  a  tenant 
to  have  money  arising  from  fire 
insurance  policy  applied  on  the 
purchase  price  of  the  property 
covered  by  the  lease  will  be  de- 
clared, where  the  lease  contained 
an  option  to  purchase  even  though 
the  option  was  not  exercised  until 
after  the  fire. 

1.  Ga. — Shippen  v.  Folsom,  200  Ga. 
58,  35  S.E.2d  915,  in  the  cited  case, 
it  was  held  the  question  was  one 
for  the  determination  of  the  jury. 

2.  N.Y.— Zora  Realty  Co.  v.  Green, 
60  N.Y.S.2d  440. 

3.  N.Y.— United    Cigar    Stores    of 
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apportionment  of  the  rent  by  reason  of  not  being  able  to  use  vaults 
and  space  under  a  sidewalk,  where  the  landlord's  right  thereto 
was  subject  to  revocation  by  the  city,  which  right  the  municipality 
exercised. 

In  such  an  action,  the  court  will  determine  whether  or  not  the 
lessor  concealed  the  fact  that  such  space  and  vaults  were  not  in- 
cluded in  the  lease.*  Where  it  appeared  that  the  tenant  was  al- 
lowed a  sum  of  money  by  the  municipality  in  which  the  premises 
was  located,  in  a  condemnation  suit,  the  landlord  is  entitled  to 
have  determined  in  a  declaratory  action  his  right  to  said  money, 
which  had  been  deposited  with  the  clerk  of  the  court." 

In  a  declaratory  judgment  suit  to  determine  the  respective  in- 
terests of  parties  in  an  award  made  in  a  highway  condemnation 
proceeding  for  a  strip  of  land  subject  to  a  lease,  the  evidence  justi- 
fied a  finding  of  waiver  of  the  provision  in  the  lease  for  payment 
of  taxes  by  the  lessee,  where  no  separation  of  the  leased  tract  from 
the  remainder  was  made  for  tax  purposes  and  no  right  of  re-entry 
for  default  of  lessee  was  asserted.* 

A  declaratory  action  will  lie,  and  the  court  may,  in  its  discre- 
tion, determine  whether  or  not  a  tenant  should  be  compelled  to 
vacate  the  premises  and  the  court  will  in  the  same  action  make  a 
declaration  as  to  the  right  of  the  landlord  to  recover  damages  for 
breach  of  the  lease  agreement.^  The  duty  of  the  lessee  to  pay  a 
federal  corporation  income  tax  assessed  against  the  property  cov- 

America  v.  Norwood,   124  Misc.  able  under  a  lease  of  real  estate 

488.  208  N.Y.S.  420.  in  effect  at  the  time  of  the  pur- 

4.  N.Y. — Rosenblatt  v.   Surprise  chase. 

Bldg.  Co.,  223  App.Div.  426,  228  Cal.— Orton  v.  Daigler,  120  Cal. 

N.Y.S.  369,  motion  to  dismiss  ap-  App.  448,  8  P.2d  161. 

peal  denied  249  N.Y.  515,  164  N.      6.  Minn.— Hockman  v.  Lindgren,  212 

E.  566,  affirmed  250  N.Y.  606,  166  Minn.  321,  3  N.W.2d  492. 

N.E.  342.  7.  N.Y.— Woollard  v.  Schaffer  Stores 

5.  Eng.— In  re  Lync-Stephens  and  Co.,  246  App.Div.  867,  247  App. 
Scott-Miller's  Contract  (1920)  1  Div.  844,  285  N.Y.S.  68,  motion 
Ch.  472,  123  L.T.R.  8,  89  L.J.  denied  272  N.Y.  513,  4  N.E.2d  424, 
Ch.  287,  36  T.L.R.  307,  64  Sol.  modified  272  N.Y.  304,  5  N.E.2d 
Jo.  341.  Declaration  will  be  grant-  829,  109  A.L.R:  1262,  amendment 
ed  to  determine  whether  or  not  of  remittitur  denied,  273  N.Y.  527, 
the  purchaser  of  the  property  is  7  N.E.2d  did,  109  A.L.R.  1262. 
entitled  to  receive  moneys  pay- 
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ered  by  the  lease  was  properly  determinable  in  a  declaratory  ac- 
tion.' 

Where  the  sub-lease  obligated  a  sub-tenant  to  pay  the  tax  as- 
sessed against  the  tenant's  income  derived  from  the  rent  did  not 
specify  the  matter  of  allowances,  credits  and  other  items  of  de- 
duction entering  into  the  determination  of  the  tenant's  net  tax- 
able income  derived  from  such  rent,  the  court  in  construing  the 
sub-lease  properly  set  up  certain  practices  as  to  deductions  to  be 
followed  in  the  future. 

And  in  such  case  where  the  court  construed  the  sub-lease  to 
obligate  the  sub-tenant  to  pay  the  tax  assessed  under  the  present 
existing  law  against  the  tenant's  income  derived  from  the  rent, 
the  court  as  a  condition  of  entering  a  decree  of  denial  of  forfeiture 
of  the  sub-lease  because  of  the  sub-tenant's  breach  of  obligation 
was  authorized  to  compute  and  order  the  sub-tenant  to  reimburse 
the  tenant  for  taxes  for  previous  years  and  taxes  accruing  after 
the  trial.* 

A  declaratory  action  is  maintainable  to  determine  the  interest 
of  landlords,  there  being  a  number  of  such  as  tenants  in  common, 
at  the  expiration  of  a  lease  on  the  property.^^ 

Where  the  plaintiff  suing  for  an  accounting  for  gas  taken  from, 
and  for  a  judgment  declaring  their  rights  in,  oil  and  gas  leases 
and  gas  purchase  contracts  on  the  theory  that  the  defendant  natural 
gas  company  had  in  its  oil  operations  been  using  great  quantities 
of  gas  for  "jetting",  repressuring  and  similar  operations  without 
accounting  to  the  plaintiffs  for  their  royalty  thereon  did  not  make 
out  a  case  for  declaratory  judgment." 

In  an  action  for  declaratory  judgment  construing  a  contract  for 
the  lease  of  a  public  market,  which  required  the  lessee  to  imme- 
diately commence  to  sublease  spaces  in  the  market,  it  was  im- 
proper for  the  court  to  incorporate  new  obligations  in  the  con- 
tract or  to  couch  interlocutory  decree  in  terms  of  a  decree  in  spe- 

8.  N.H.--Boston  M.  R.  R.  v.  Peter-  10.  Tenn.— See  Pickens  v.  Kizer,  11 
borough  R.  R.,  86  N.H.  217,  166  Tenn.App.  551. 

A.  275.  11.  U.S.— Dunn  v.  Republic  Natural 

9.  Mo.— J.  E.  Blank  Inc.  v.  Lennox  Gas  Co..  C.C.A.Tex.,  124  F.2d 
Land  Co.,  351  Mo.  932,  174  S.W.  128,  certiorari  denied  62  S.Ct.  915, 
2d  862.  315  U.S.  821,  86  L.Ed.  1218. 
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cific  performance  by  giving  lessee  a  specified  time  within  which  to 
perform. 

And  it  is  improper  in  a  declaratory  judgment  action  to  decree 
specific  performance  of  a  contract  where  the  contract  is  actually 
one  for  the  performance  of  personal  service  which  neither  party 
can  be  required  to  specifically  perform.'* 

§  610.     Construction  of  Sublease  With  Respect  to  Rents  There- 
under 

Where  a  written  agreement  between  a  sub-lessee's  assignors 
and  the  lessee,  antedating  the  sublase,  provided  that  the  rent  under 
the  sublease,  when  paid,  should  be  the  same  as  that  under  the 
original  lease,  but  the  provisions  was  not  repeated  in  the  sublease, 
and  the  lessees  thereafter  procured  a  reduction  of  the  rent  from 
the  lessor  without  granting  a  like  reduction  to  the  sublessee, 
whether  an  agreement  that  the  rentals  under  the  two  leases  should 
be  the  same  was  to  be  read  into  the  sublease  is  a  proper  subject- 
matter  to  be  presented  for  an  adjudication  in  a  declaratory  ac- 
tion.«» 

§  611.  Construction  of  Lease  Whether  or  not  Purchaser  From 
Landlord  Had  a  Right  to  Engage  in  Competitive  Business 
With  Tenant  in  Building 

Where  a  lease  was  entered  into  between  a  landlord  and  tenant 
for  a  term  of  five  years  and  provided  that  such  premises  were  to  be 
used  for  making  and  retailing  of  ice  cream,  lunches,  cigarettes, 
cigars,  confectionaries,  and  such  items  generally  sold  in  a  store  of 
this  character,  together  with  the  privilege  of  selling  legal  bever- 
ages for  off  premise  consumption,  and  further  provided  that  the 
landlord  would  not  rent  any  other  store  in  the  same  building  where 
the  demised  premises  were  located  for  the  same  business  mentioned 
in  the  lease  during  the  term  thereof,  and  where  a  purchaser  subse- 
quently bought  the  property  and  desired  to  engage  in  business  in 
competition  with  the  tenant,  this  was  a  proper  subject-matter  for 

12.  CaL — Lyon  v.  Goss,  19  Cal.2d  659,  tion  v.  Mandy  Amusement  Cor- 
123  P.2d  11.  poration,  262  App.Div.  lid,  27  N. 

13.  N.Y.— Levco    Theater     Corpora-  Y.S.2d  785. 

1381 


Digitized  by 


Google 


S  612  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  13 

the  new  landlord  to  have  determined  in  a  declaratory  action.'* 

§  612.    Landlord  and  Tenant   Rent   Control   Laws  and   Official 
Regulation 

A  declaratory  judgment  action  is  proper  to  stabilize,  fix,  and 
settle  the  rights  of  the  parties  where  the  relationship  is  that  of 
landlord  and  tenant,  or  a  lease  is  involved  and  it  is  a  proper  sub- 
ject for  the  exercise  of  the  court's  discretion  in  granting  relief 
determining  and  fixing  the  rights  of  the  parties  under  a  lease 
which  was  in  existence  at  the  time  of  the  enactment  of  rent  con- 
trol laws.'"  It  is  hardly  necessary  to  add  that  the  courts  will  not, 
in  dealing  with  the  landlord  and  tenant  relationship,  lend  its  aid 
to  evading  the  rent  control  law  or  any  other  official  regulation.'* 
And  it  would  follow  as  an  illative  result  of  this  holding  that  in  or- 
der for  the  party  to  come  into  court  and  have  relief  by  way  of  de- 
claratory judgment  in  connection  with  the  lease,  it  must  be  made 
to  appear  that  there  has  been  a  compliance  with  the  rent  control 
laws.'^ 

Where  the  landlord  and  tenant  entered  into  a  lease  of  hotel 
premises  and  provided  for  a  stipulated  rental,  together  with  a 
percentage  of  the  profits,  and  thereafter  a  municipal  ordinance  was 
passed  which  made  it  necessary  for  certain  repairs  or  alterations 
to  be  made  upon  the  premises,  a  declaratory  judgment  will  lie  to 
determine  as  to  whether  the  landlord  or  tenant  or  both  should  bear 
the  expenses  made  necessary  by  such  municipal  enactments* 

§  613.    Oil  and  Gas  Leases 

Declaratory  action  is  maintainable  to  fix  and  determine  the  rights 
of  the  parties  under  an  oil  and  gas  lease,  and  in  such  a  proceed- 
ing a  judgment  may  be  rendered  fixing  and  determining  the  rights 
and  liabilities  of  the  parties  requiring  a  lessee  to  drill  an  oil  well 

14.  N.Y.—Banos  v.  Winkelstein,  78  16.  N.Y.— Alpert  v.  Hilkcr,  Harris, 
N.Y.S.2d  832.  It  was  held  in  the  Horrax,  191  Misc.  549,  78  N.Y.S. 
cited  case  that  the  landlord  could            2d  901. 

not  engage  in  business  in  com-  17.  N.Y. — Alpert  v.  Hilker,  Harris,  & 

petition  with  the  tenant.  Horrox,  supra. 

15.  N.Y.— Simco  Retail  Stores  of  N.  18.  Ga,— Shippen  v.  Georgia  Better 
Y.  V.  Gross  Construction  Co.,  273  Foods,  Inc.,  79  Ga.App.  813,  54 
App.Div.  825,  U  N.Y.S.2d  332.  S.E.2d  704. 
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deeper  than  that  provided  for  in  the  lease,  where  it  is  already 
known  that  such  additional  drilling  will  result  in  a  profitable  oil 
wellJ* 

The  declaratory  judgment  procedure  is  especially  well  adapted  to 
implied  covenant  disputes  arising  from  oil  and  gas  leases,  particu-, 
larly  to  those  wherein  the  dispute  relates  primarily  to  the  present 
duties  rather  than  to  liabilities  arising  out  of  past  misdeeds.^** 

§  614.    Character  of  Property 

Declaratory  action  lies  with  respect  to  the  determination  of  is- 
sues arising  regarding  the  character  of  property,  so  where  the 
question  becomes  material,  and  a  justiciable  controversy  has  arisen, 
a  declaration  may  be  obtained  as  to  whether  property  partakes  of 
realty  or  personalty,  particularly  by  reason  of  fixtures  having  been 
attached  to  real  estate.*® 

So  a  declaration  will  be  made  between  a  lessor  and  lessee  to 
determine  whether  or  not  the  plaintiff  under  the  terms  of  the  lease 
had  a  right  to  remove  buildings,  or  trade  fixtures,  as  personal 
property  within  a  reasonable  time  after  the  expiration  of  the  lease, 
or  whether  such  right  terminated  at  the  expiration  date,  and  in  the 
particular  case  cited  in  the  footnote,  it  was  held  that  the  lessee  had 
such  right.*' 


19.  CaL  —  Jones  v.  Interstate  Oil 
Corp.,  115  CalApp.  302,  1  P.2d 
1051. 

19a.  Merrill,  Covenants  Implied  in 
Oil  &  Gas  Leases,  2d  Ed.,  Section 
174. 

20.  Eng.— In  re  Holt  (1921)  2  Ch.  17. 

Fess  Oil  Burners  Ltd.  v.  Mu- 
tual Investments  Ltd.  (1932)  2  D. 
L.R.  16  (Ont.). 

CaL— Cone  v.  Western  Trust  & 
Savings  Bank,  21  Cal.App.2d  176, 
68  P.2d  981. 

N.J.— St.  John's  Baptist  Soc,  Sub- 
ordinate Assembly  270  v.  Ukrain- 
ian Nat.  Ass'n.,  105  N.J.Eq.  69, 
146  A.  886.  Declaration  with  re- 
spect to  the  change  of  a  benefit 
association  by-laws. 


21. 


N.Y.— Van   Buren  v.   Gallo,   157 

Misc.  289,  283  N.Y.S.  453. 

Pa, — Penn    Anthracite    Collieries 

Co.  V.  Hudson  Coal  Co.,  326  Pa. 

42,  190  A.  913. 

CaL — Cone  v.  Western  Trust  & 

Savings  Bank,  21  Cal.App.2d  176, 

68  P.2d  981. 

See,  however,  Bush  v.  Havird, 
12  Idaho  352,  86  P.  529,  10  Ann. 
Cas.  107,  wherein  it  was  held  that 
trade  fixtures  must  be  removed  by 
tenant  during  continuance  of  his 
term;  and  that  the  right  to  remove 
them  is  lost  after  a  surrender  of 
possession  by  tenant,  or  eviction 
by  the  landlord  by  summary  pro- 
ceedings, and  that  a  mortgagee  of 
the  tenant  was  in  no  better  posi- 
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A  declaratory  action  lies  to  determine  whether  the  lease  hold- 
er's interest  in  property  passed  under  a  gift  of  real  estate  in  a 
will  or  otherwise,  and  not  under  a  gift  of  personal  estate.**  A 
declaration  will  be  made  as  to  whether  or  not  the  proceeds  of  land 
sold  retain  the  character  of  realty,  and  descent  as  such.**  So, 
too,  the  character  of  property  conveyed  to  a  wife  with  respect  to 
whether  it  is  separate  or  may  be  taken  by  her  husband  under  his 
rights  as  such  will  be  determined  in  a  declaratory  action.** 

A  declaratory  decree  must  be  predicated  upon  a  claim  supported 
by  a  rem.*' 

tion  than  the  tenant,  and  as  be-  23.  Eng.— In  re  Alston  (1917)  2  Ch. 
tween  such  mortgagee  of  the  ten-  226. 

ant   and   the  landlord   the   land-  24.  Eng. — C  h  a  1 1  o  n  e  r  v.  Challoncr 
lord's   rights   were   superior   and  (1930)  4  D.L.R.  18  (Noca  Scotia), 

that  he  could  hold  the  fixtures  as  25.  Fla-— Ake   v.   Chancey,    152  Fla. 
against  the  mortgagee.  677,  13  So.2d  6. 

22.  Eng.— In  re  Holt  (1921)  2  Ch.  17. 
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CHAPTER  14 

ACTIONS  WITH  RESPECT  TO  INSURANCE 
GENERALLY 


Insurance  and  Rights  Under  Policies,  Generally 

Premiums  Upon  Insurance  Policies 

Controversies  with  Respect  to  Life  Insurance 

Questions  Arising  From  Fire  Insurance  Business  and  Policies 

Automobile  Insurance  Policies 

As  to  Whether  or  Not  Right  of  Examination  Under   Fire   Insurance 

Policy  Waived 


§  615.    Insiu-ance  and  Rights  Under  Policies,  Generally 

A  declaratory  action  will  lie  to  construe  an  insurance  policy 
without  regard  to  whether  it  is  fire,  life,  health,  accident,  indemnity, 
or  liability  insurance.^ 


1.  U.S. — Stephenson  v.  Equitable 
Life  Assur.  Soc.  of  United  States, 
CC.A.Va.,  92  F.2d  406. 

Universal  Indemnity  Ins.  Co.  v. 
North  Shore  Delivery  Co.,  CCA. 
III.  100  F.2d  618,  certiorari  denied 
North  Shore  Delivery  Co.  v.  Uni- 
versal Indemnity  Ins.  Co.,  59  S. 
Ct.  775,  306  U.S.  658,  83  L.Ed. 
1055. 

Maryland  Casualty  Co.  v.  Con- 
sumers Finance  Service  of  Penn- 
sylvania, C.C.A.Pa.,  101  F.2d  514. 

Johnson  v.  Aetna  Casualty  & 
Surety  Co.,  C.CA.Ga.,  104  F.2d 
22. 

Hinshaw  v.  New  England  Mut. 
Life  Ins.  Co.,  C.CA.Mo.,  104  F. 
2d  45,  certiorari  denied  60  S.Ct. 
106. 

American  Casualty  Co.  of  Read- 
ing, Pa.  V.  Windham,  C.CA.Ga., 
107  F.2d  88,  certiorari  denied  60 
S.Ct.  714. 

Trinity  Universal  Ins.  Co.  v. 
Cunningham,  C.CA.Mo.,  107  F. 
2d  857,  wherein  the  rights,  liabil- 
ities and  legal  relations  between 
the  parties  was  declared  relative 


to  a  motor  carrier's  bond,  exe- 
cuted by  the  insurance  company. 

American  Eagle  Fire  Ins.  Co. 
V.  Gayle,  C.CA.Ky.,  108  F.2d  116. 

Aetna  Casualty  &  Surety  Co.  v. 
Howell,  C.C.A.Ga.,  108  F.2d  148. 

(American)  Lumbermens  Mut. 
Casualty  Co.  of  Illinois  v.  Timms 
&  Howard,  CCA.N.Y.,  108  F.2d 
497.  Declaratory  action  involving 
insurance  company's  allegations 
under  an  ambiguous  advisory  ver- 
dict agreed  to  by  the  parties  can- 
not be  considered  as  a  factor  in 
determination  of  insurance  com- 
pany's liability. 

Monahan  v.  Mutual  Life  Inc. 
Co.  of  New  York,  CCA.Okla., 
108  F.2d  841,  affirming  Monahan 
v.  New  York  Life  Ins.  Co.,  26  F. 
Supp.  859. 

American  Lumbermen's  Mut. 
Casualty  Co.  of  Illinois  v.  Wilcox, 
D.CN.Y.,  16  F.Supp.  799. 

Prudential  Ins.  Co.  of  America 
V.  Pearson,  D.C.Mo.,  24  F.Supp. 
311,  new  trial  denied  24  F.Supp. 
313. 

General  Accident   Fire  &  Life 
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Where  the  plaintiff  brought  an  action  to  have  the  court  deter- 
mine the  plaintiff's  right  under  a  burglary  loss  policy  issued  by 
the  defendant,  and  plaintiff  claimed  that  a  burglary  had  been  com- 
mitted on  his  place  of  business  while  the  policy  was  in  force,  a 
declaratory  action  was  proper  to  determine  the  rights  of  the  par- 
ties, however  the  necessity  for  a  declaration  was  the  more  urgent 


Assur.  Corporation,  Limited  of 
Perth  Scotland  v.  Morgan,  D.C. 
N.Y.,  30  F.Supp.  753. 

Ocean  Accident  &  Guarantee 
Corporation  v.  Hcald,  D.CPa.,  30 
F.  Supp.  991,  wherein  it  was  held 
that  no  actual  controversy  existed 
where  the  insurance  company  was 
defending  state  court  action 
against  assured,  under  a  reserva- 
tion of  its  rights,  since  state  court 
action  might  be  terminated  in  as- 
sured's  favor. 

Pacific  Fire  Ins.  Co.  v.  C.  C 
Anderson  Co.  of  Nampa,  D.C.Ida- 
ho, 42  F.Supp.  917,  holding  that 
insurance  companies  which  had 
issued  identical  policies  insuring 
the  insured's  merchandise  against 
loss  by  fire,  each  policy  containing 
a  provision  that  it  covered  lia- 
bility only  in  the  amount  insured 
should  bear  to  the  total  amount 
of  insurance,  could  resort  to  a 
federal  declaratory  judgment  ac- 
tion to  have  their  rights  as  in- 
surers adjudicated. 
Eng. — Honour  v.  Equitable  Life 
Assurance  Society  of  the  United 
States  (1900)  1  Ch.  852. 

Condogianis  v.  Guardian  Assur- 
ance Co.,  90  L.J.P.C.  168  (1921). 
CaL — Insured  Life  Fund  Co.  v. 
Ward,  25  Cal.App.2d  476,  11  P.2d 
890. 

Fla. — Prescott  v.  Mutual  Ben. 
Health  and  Accident  Ass'n,  133 
Fla.  510,  183  So.  311,  119  A.L.R. 
525. 

Ky. — Mason's  Adm'r  v.  Mason's 
Guardian,  239  Ky.  208,  39  S.W.2d 
211. 


Snowden  v.  Masonic  Life  Ass'n 
of  Western  New  York,  244  Ky. 
286,  50  S.W.2d  569. 

Ex   parte    Hirsch's    Committee, 
245  Ky.  132,  53  S.W.2d  211. 

Pikeville  Nat.  Bank  &  Trust 
Co.  v.  Shirley,  281  Ky.  158,  135 
S.W.2d  431. 

Neb. — Updike  Inv.  Co.  v.  Em- 
ployers Liability  Assur.  Corpora- 
tion, Limited  of  London,  England, 
131  Neb.  745,  270  N.W.  107. 

Continental  Casualty  Co.  v. 
Buxton,  88  N.H.  447,  191  A.  1. 

Aetna  Life  Ins.  Co.  v.  Chan- 
dler, 89  N.H.  95,  193  A.  233. 

American  Fidelity  Co.  v.  Pro- 
vencher,  N.H.,  3  A.2d  824. 

Merchants   Mut.   Casualty  Co. 
V.  Goodall,  N.H.,  10  A.2d  253. 
N.M.— National  Liberty  Ins.  Ca 
of  America  v.  Silva,  43  N.M.  283, 
92  P.2d  161. 

N.Y.— New  York  Casualty  Co.  v. 
Barbieri,  90  N.Y.S.2d  107. 

Post  V.  Metropolitan  Casualty 
Ins.  Co.  of  New  York,  227  App. 
Div.  156,  237  N.Y.S.  64.  affirmed 
254  N.Y.  541,  173  N.E.  857. 
N.C. — Green  v.  Inter-Ocean  Cas- 
ualty Co.  of  Cincinnati,  Ohio,  203 
N.C.  l(n,  167  S.E.  38. 
Pa.— Fidelity  &  Casualty  Co.  of 
New  York  v.  American  Surety 
Co.  of  New  York,  313  Pa.  145, 169 
A.  226. 

TeniL — Phifer  v.  Mutual  Ben, 
Health  &  Accident  Ass'n,  24 
Tenn.App.  600,  148  S.W.2d  17. 
Wis.— United  Order  of  Foresters 
V.  Miller,  178  Wis.  299,  190  N.W. 
197,  29  A.L.R.  1526. 
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because  the  plaintiff  was  in  the  dry  cleaning  business  and  many  of 
his  customers'  clothing  was  alleged  to  have  been  taken  by  the  burg- 
lars, and  the  insurance  company  refused  to  pay  on  the  ground  that 
the  policy  did  not  cover  such  losses ;  this  presented  a  situation  that 
left  the  plaintiff  at  sea,  since  he  was  threatened  with  separate  law 
suits  by  customers  who  had  lost  their  garments  and  he  was  at  a  loss 
to  know  whether  he  should  settle  the  claims  or  stand  trial  on  them, 
and  if  settled,  the  insurance  company  could  claim  that  the  insured 
had  paid  too  much  in  settlement,  and  having  to  face  suits  would 
naturally  anger  the  plaintiff's  customers  and  cause  a  loss  to  his 
business.* 

Where  a  contractor  entered  into  a  contract  to  construct  an 
underpass  for  a  highway  under  railroad  tracks,  and  which  said 
contract  was  made  with  a  municipality  and  state  highway  depart- 
ment and  the  contractor  gave  a  performance  bond,  and  thereafter 
an  insurance  company  issued  a  liability  insurance  policy,  and  an 
action  was  brought  to  recover  damages  to  a  place  of  business, 
growing  out  of  the  construction  of  said  underpass,  which  said  ac- 
tion was  brought  against  the  municipality,  state  highway  depart- 
ment, contractor,  and  the  surety  on  the  performance  bond;  the 
insurance  company  has  a  right,  under  these  circumstances,  to  have 
its  rights,  liabilities,  and  legal  relations  established  and  also  to 
have  it  determined  whether  or  not  it  is  required  to  defend  said 
action,  and  is  liable  for  a  judgment  rendered  thereon.  The  reason 
for  holding  that  such  insurance  company  may  maintain  the  action 
is  that  the  question  of  its  liability  could  not  be  determined  in  the 
state  court  action  seeking  damages,  and  its  only  remedy  is  to  re- 
sort to  a  declaratory  action,  and  where  the  requisite  amount  is  in- 
volved and  diversity  of  citizenship  exists,  this  determination  may 
be  sought  and  had  in  the  federal  court.' 

Where  an  action  was  brought  for  a  wrongful  death  against  a 
landlord,  and  the  basis  of  the  action  was  that  the  deceased  was  the 
son  of  a  tenant  in  the  premises  owned  by  the  landlord,  and  that 
the  landlord  failed  and  neglected  to  provide  the  tenant's  apart- 
ment with  sufficient  and  proper  heat,  and  that  by  reason  of  such 

2.  Ohio— Aiuto  v.  American  Casual-        3.  U.S. — Lumbermen's  Mutual  Cas- 
ty  Co.,  Ohio  Common  Pleas,  89  ualty  Co.  v.  C.  Y.  Thomason,  87 

N.E.2d  313.  F.Supp.  889. 
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neglect  the  tenant's  infant  son,  two  and  one  half  years  old,  became 
ill  with  a  severe  cold  which  developed  into  pneumonia  and  re- 
sulted in  his  death,  and  it  further  appeared  that  the  landlord  had 
obtained  a  policy  of  insurance  which  covered  liability  caused  by  ac- 
cident and  arising  out  of  the  hazards  defined  in  the  policy,  under 
these  circumstances  the  insurance  company  is  entitled  to  bring  a 
declaratory  action  to  determine  its  rights  and  liabilities  under  the 
policy  issued  with  respect  to  such  action  brought  against  the  land- 
lord; and  this  is  true  in  spite  of  the  fact  that  the  landlord  urged 
that  there  was  another  remedy  available  to  the  insurance  company, 
since  it  could  await  the  outcome  of  the  litigation  involving  liability 
for  the  death  of  the  infant,  but  such  procedure,  the  court  pointed 
out,  was  fraught  with  danger  by  refusing  to  defend  the  death  ac- 
tion and  thereby  the  insurance  company  might  subject  itself  to 
possible  liability,  and  since  a  justiciable  controversy  existed  be- 
tween the  insurance  company  and  the  insured  as  to  the  coverage, 
declaratory  action  was  proper  to  determine  the  rights  and  liabilities 
of  the  policies.**  Likewise  a  declaratory  action  will  lie  to  deter- 
mine whether  a  life  insurance  policy  has  been  forfeited,  cancelled 
or  the  rights  thereunder  otherwise  terminated.' 

A  declaratory  action  is  appropriate  to  determine  the  rights  be- 
tween an  insurance  company  and  the  insured,  where  the  insur- 
ance company  brought  the  action  and  claimed  that  a  life  policy 
had  been  procured  by  fraud,  and  sought  a  declaration  that  it  should 
be  surrendered  for  the  purpose  of  deleting  therefrom  the  pro- 
visions with  reference  to  permanent  and  total  disability  and  double 
indemnity,  the  cancellation  of  certain  clauses  and  an  injunction 
against  the  defendant  from  commencing  an  action  of  any  kind  or 
nature  upon  any  of  the  disability  provisions  or  double  indemnity 
provisions  of  the  policy.* 

4.  N.Y.— New  York  Casualty  Co.  v.  Kan.— Bank  Sav.  Life  Ins.  Co.  v. 
Barbieri,  90  N.Y.S.2(1  107.  Baker,  120  Kan.  756,  244  P.  862. 

5.  U.S. — Stephenson  v.  Equitable  6-  U.S. — Equitable  Life  Assurance 
Life  Assur.  Soc.  of  United  States,  Society  of  United  States  v.  Killan. 
C.C.A.Va.,  92  F.2d  406.  70  F.Supp.  640,  see  also,  Gillan  v. 

Builders  &  Manufacturers  Mut.  Equitable  Life  Assurance  Society 

Casualty    Co.    v.    Paquette,    D.C.  of  United  States,   142   Neb.   497, 

Me..  21  F.Supp.  858.  6  N.W.2d  782,  143  Neb.  647.  10  N. 

Eng.— Brooking  v.  Maudslay,  Son,  W.2d  693,  148  A.L.R.  496. 
&  Field.  38  Ch.D.  636  (1888). 
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Resort  to  a  declaratory  action  may  be  had  to  determine  whether 
or  not  the  insurance  company  issuing  a  policy  was  induced  to  do 
so  by  fraud,  and  whether  or  not  such  fraud  if  any  avoided  the 
policy.'^ 

A  declaratory  action  may  be  maintained  to  determine  the  classi- 
fication, rights,  duties  and  liabilities  between  members  of  a  mu- 
tual benefit  association.'  A  declaratory  judgment  may  be  sought 
to  obtain  the  advice  of  the  judge  or  chancellor  relative  to  the  dis- 
position of  the  proceeds  of  a  war  risk  insurance  policy.*  In  an 
action  against  a  foreign  insurance  society,  the  court  will  not  de- 
clare the  rights  of  the  parties  where  the  pleading  does  not  disclose 
the  place  of  execution  or  performance  of  the  policy,  or  whether 
the  society  was  doing  business  in  the  state  or  not.'®  It  has  been 
held,  however,  that  the  declaratory  action  may  not  be  resorted  to 
to  recover  future  installments,  as  for  total  disability."  The  de- 
claratory action  is  proper  to  determine  the  beneficiary  under  an 
insurance  policy.'*  Resort  to  declaratory  action  is  appropriate  to 
determine  the  rights,  liabilities  and  legal  relations  of  the  parties 
under  an  insurance  policy  for  the  payment  of  annuities."  As  to 
whether  an  insurance  policy  issued  to  an  employer  covers  certain 
employees   is   a   matter   determinable   in   a   declaratory   action.'* 


7.  Eng. — Clarkson  v.  Canadian  Acci- 
dent &  Fire  Assurance  Co.  (1931) 
4  D.L.R.  769  (Ont.). 

8.  Wia.— United  Order  of  Foresters      12. 
V.  Miller,  178  Wis.  299,  190  N.W. 

197,  29  A.L.R.  1526. 
5-  Ky. — Mason's  Adm'r  v.  Mason's 
Guardian,  239  Ky.  208,  39  S.W.2d 
211. 

10.  Ky. — Snowden  v.  Masonic  Life 
Ass'n  of  Western  New  York,  244 
Ky.  286,  50  S.W.2d  569. 

Minn. — Hutchinson    Gas    Co.    v. 
Phoenix    Indemnity    Co.,    Minn., 
288  N.W.  847.   As  to  whether  or      13. 
not  a  policy  covered  deaths  caused 
by  carbon-monoxide  gas  declared. 

11.  CaL— See  also.   Brix  v.   People's 
Mut.  Life  Ins.  Co.,  2  Cal.2d  446.      14. 
41  P.2d  537. 

N.C.-  -Green  v.  Inter-Ocean  Cas- 
ualty Co.  of  Cincinnati,  Ohio,  203 
N.C.  767,  167  S.E.  38.   No  sound 
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reason  is  apparent  why  such  ques- 
tion could  not  be  adjudicated  in 
a  proper  case. 

Ky. — Ex  parte  Hirsch's  Commit- 
tee, 245  Ky.  132,  53  S.W.2d  211. 
However,  in  this  case,  relief  was 
denied  because  of  the  absence 
of  a  necessary  party — the  insur- 
ance company. 

Pikeville  Nat.  Bank  &  Trust 
Co.  v.  Shirley,  281  Ky.  158,  135 
S.W.2d  431. 

Neb. — Federal  Trust  Co.  v.  Dam- 
ron,  124  Neb.  655,  247  N.W.  589. 
U.S. — Hinshaw  v.  New  England 
Mut.  Life  Ins.  Co.,  C.CA.Mo., 
104  F.2d  45,  certiorari  denied  60 
S.Ct.  106. 

U.S. — Maryland  Casualty  Co.  v. 
Consumers  Finance  Service  of 
Pennsylvania,  C.CA.Pa.,  101  F. 
2d  514. 
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Where  an  insurance  policy  provided  that  no  action  should  lie 
against  the  insurance  company  unless  the  insured  should  have 
fully  complied  with  all  of  the  conditions  of  the  policy,  nor  until 
the  amount  of  the  assured's  obligation  to  pay  shall  have  been 
finally  determined,  either  by  a  judgment  against  the  assured  after 
actual  trial,  or  by  written  agreement  of  the  assured,  the  claimant, 
and  the  company,  nor  in  either  event  unless  suit  is  instituted  with- 
in two  years  after  the  date  of  such  judgment  or  written  agreement, 
but  which  policy  also  provided  that  in  case  of  conflict  between  it 
and  statutory  provisions  in  the  jurisdiction  where  issued  that  the 
policy  would  yield,  and  where  the  insurance  company  denied 
liability,  then  the  insured,  or  a  third  party  claimant  against  the 
insured  could  have  the  matter  determined  in  a  declaratory  judg- 
ment action,  fixing  and  settling  the  rights  and  liabilities  of  the  par- 
ties." 

It  is  error  for  the  court  to  refuse  to  construe  a  policy  and  de- 
clare the  rights,  liabilities  and  legal  relations  of  the  parties  there- 
to upon  the  ground  of  the  existence  of  another  adequate  remedy." 
Construction  of  an  assignment  of  a  life  insurance  policy  is  with- 
in the  ambit  of  the  function  of  a  declaratory  action.'^  It  has  long 
been  recognized  that  the  rights,  liabilities,  duties,  and  legal  rela- 
tions with  respect  to  insurance  policies  and  as  to  whether  or  not 
such  policies  are  in  force  or  have  been  canceled  or  valid,  will  be 
determined  in  declaratory  action  in  the  absence  of  statute." 


Johnson  v.  Aetna  Casualty  & 
Surety  Co.,  C.C.A.Ga.,  104  F.2d 
22. 

15.  N.Y. — Brooklyn  Yarn  Dye  Co.  v. 
Empire  State  Warehouse  Corp., 
96  N.Y.S.2d  738. 

16.  U.S. — Maryland  Casualty  v.  Tin- 
dall,  D.C.N.Y.,  30  F.Supp.  949, 
affirmed,  CCA..  117  F.2d  905. 

U.  S.  Fidelity  &  Guaranty  Co. 
V.  Nauer,  D.CMass.,  1  F.R.D.  547. 

See  section  190,  note  94,  supra. 

Maryland  Casualty  Co.  v.  Con- 
sumers Finance  Service  of  Penn- 
sylvania, CCA.Pa.,  101  F.2d  514. 

See  section  195,  supra. 

See  also,  Aetna  Life  Ins.  Co. 
of  Hartford,  Conn.  v.  Martin,  C. 


C.A.Ark.,  108  F.2d  824. 

Maryland  Casualty  Co.  v.  Tin- 
dall,  D.CMo.,  30  F.Supp.  949. 
N.M.— National  Liberty  Ins.  Ca 
of  America  v.  Silva,  43  N.M.  283, 
92  P.2d  161. 

See  also,  section  195,  supra. 

17.  Bng. — Honour  v.  Equitable  Life 
Assurance  Society  of  the  United 
States  (1900)  1  Ch.  852. 

18.  U.S.— Maryland  Casualty  Co.  v. 
Tindall,  D.CMo.,  30  F.Supp.  949, 
wherein  it  was  held  that  plaintiff 
insurance  company  was  not  en- 
titled to  have  its  declaratory  ac- 
tion in  the  federal  court  tried  in 
advance  of  a  damage  action  in 
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In  an  action  brought  by  a  fire  insurance  company  against  an- 
other, and  it  was  claimed  that  the  policies  of  the  two  companies 
were  in  force  on  the  date  of  the  destruction  of  the  property  by 
lire,  and  sought  a  solution  of  the  question  of  the  status  of  the 
plaintiff  and  defendant,  each  of  which  had  issued  a  policy  against 
the  same  hazard,  and  sought  a  declaration  that  they  were  each 
proportionately  and  severally  liable  for  the  loss  at  the  ratio  which 
the  amount  of  their  respective  policies  bore  to  the  whole,  insur- 
ance covering  the  property  against  the  perils  involved,  properly 
presented  a  case  for  the  intervention  of  the  court  through  the  in- 
strumentality of  a  declaratory  action.'* 

§  616.    Premiums  upon  Insurance  Policies 

It  is  generally  held  that  a  declaration  of  rights  is  proper  with 
respect  to  controversies  as  to  payment  of  premiums  upon  insur- 
ance policies.  In  consonance  with  the  general  rule  immediately 
hereinbefore  enunciated,  the  question  of  whether  or  not  the  pay- 
ment of  premium  to  a  solicitor  of  an  insurance  company  was  pay- 
ment to  the  insurance  company  itself  will  be  determined.*® 

A  declaration  with  respect  to  the  right  of  a  life  insurance  as- 
sociation to  change  the  rate  of  premium  or  dues  was  denied,  not 
because  of  the  lack  of  power  on  the  p^rt  of  the  court  to  adjudicate 
such  question,  but  by  reason  of  a  defect  in  the  pleadings.*'  The 
question  as  to  whether  or  not  the  premium  on  a  life  insurance 
policy  was  paid,  so  as  to  make  insurance  policy  in  effect  at  time 
of  the  death  of  insured  within  the  extended  insurance  period  will 
be  determined  in  an  action  for  a  declaration  of  rights.**    So,  too, 

the  state  court  and  out  of  which  See  also,  section  2,  supra,  and 

the  declaratory  action  arose.  section  617,  note  24,  infra. 

Eng.— Piper  v.  Spence   (1925)   1  19.  Ala.— Louisville    Fire   &    Marine 

D.L.R.  334  (Manit),  wherein  it  Insurance  Co.  v.  St.  Paul  Fire  & 

was  held  that  the  cause  of  action  Marine  Insurance  Co.,  Ala. 

could  not  be  split  and  where  it  ,  41  So.2d  585. 

was  found  that  this  was  necessary  20.  CaL — Frasch  v.  London  &  Lan- 

in  order  to  grant  a  declaration  it  cashire  Fire  Ins.  Co.,  213  Cal.  219, 

would  be  refused.  2  P.2d  147. 

N.Y. — Cohen  v.  New  York  Mut.  21.  Ky. — Snowden   v.    Masonic   Life 

L.  Ins.  Co.,  10  Am.Rcp.  522,  50  Ass'n  of  Western  New  York.  244 

N.Y.S.  610.  Ky.  286,  50  S.W.2d  569. 

Meyer   v.    Knickerbocker   Life  22.  U.S. — Prudential     Ins.     Co.     of 


Ins.  Co.,  29  Am.Rcp.  200,  73  N. 
Y.  516. 
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where  the  first  or  initial  premium  is  not  paid,  but  notwithstanding 
such  failure,  the  policy  is  issued,  a  declaratory  action  will  lie  to 
determine  whether  or  not  such  policy  is  effective.***  As  to  wheth- 
er not  a  premium  has  been  paid  and  in  case  of  nonpayment  the 
effect  upon  the  existence  of  the  insurance  will  be  determined  even 
in  the  absence  of  statute.** 

§  617.    Controversies  with  Respect  to  Life  Insurance 

The  rights,  liabilities,  and  legal  relations  of  the  parties  under  a 
policy  of  insurance  have  long  been  held  to  be  proper  subjects 
for  the  issuance  of  a  judgment  of  declaration  of  rights.  This  is 
an  inherent  power  existing  in  the  courts  in  the  absence  of  any 
statutory  authority.**  The  availability  of  a  declaratory  action,  in 
view  of  the  procedural  statutes  with  respect  thereto,  is  clearly 
within  the  power  of  the  courts  to  adjudicate  questions  arising 
under  life  insurance  policies.*' 


America  v.  Pearson,  D.C.Mo.,  24 
F.Supp.  311,  new  trial  denied  24 
F.Supp.  313. 
22a.  CaL — Insured  Life  Fund  Co.  v. 
Ward,  25  Cal.App.2d  476.  11  P.2d 
890. 

23.  N.Y.— Cohen  v.  New  York  Mut. 
L.  Ins.  Co.,  10  Am.Rep.  522,  SO 
N.Y.S.  610. 

See  also,  section  2,  section  536 
note  18,  and  section  538,  note  24, 
supra. 

Meyer  v.  Knickerbocker  Life 
Ins.  Co:,  IZ  N.Y.  516,  29  Am.Rep. 
200. 

24.  Conn. — Day  v.  Connecticut  Gen- 
eral Life  Ins.  Co.,  29  Am.Rep.  693, 
45  Conn.  480. 

See  section  536,  note  18,  supra. 
111.— Beddow  v.  Hicks,  303  111. 
App.  247,  25  N.E.2d  93.  Courts 
have  assumed  inherent  power  to 
grant  declarations  of  relief  with 
respect  to  insurance  policies. 
Iowa — Wall  V.  Mutual  Life  Ins. 
Co.  of  New  York,  Iowa,  289  N.W. 
901. 


Rainsbarger  v.  Mutual  Ben. 
Health  &  Accident  Ass'n,  Iowa, 
289  N.W.  908.  Courts  have  as- 
sumed inherent  jurisdiction  to 
make  declarations  with  respect  to 
the  construction,  rights,  and  lia- 
bilities under  insurance  policies. 
N.Y.— Cohen  v.  New  York  Mut. 
L.  Ins.  Co.,  10  Am.Rep.  522,  50 
N.Y.S.  610. 

Meyer  v.  Knickerbocker  Life 
Ins.  Co.,  29  Am.Rep.  200,  IZ  N.Y. 
516.  It  is  generally  held  that  the 
declaratory  acts  are  procedural. 

See  sections  7  and  246,  supra. 
25.  U.S.—Aetna  Life  Ins.  Co.  of 
Hartford,  Conn.  v.  Haworth,  Mo., 
57  S.Ct.  461,  300  U.S.  227,  81  L. 
Ed.  617,  108  A.L.R.  1000,  revers- 
ing 84  F.2d  695,  affirming  11  F. 
Supp.  1016,  certiorari  granted  57  S. 
Ct.  190,  299  U.S.  536,  81  L.Ed. 
395,  rehearing  denied  57  S.Ct.  667, 
300  U.S.  687,  81  L.Ed.  889. 
Ohio — Madget  v.  Madget,  85 
Ohio  App.  18,  87  N.E.2d  918. 
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Where  it  appeared  that  a  husband  and  wife  entered  into  a  sepa- 
ration agreement  duly  executed,  and  by  a  separate  instrument, 
but  as  a  part  of  the  same  agreement,  the  husband  agreed  that  he 
had  not  and  would  not  change  the  beneficiary  in  a  certain  life  in- 
surance policy,  and  the  plaintiff  brought  a  declaratory  action  seek- 
ing to  have  herself  declared  the  beneficiary  in  such  policy,  which 
the  husband  in  violation  of  his  agreement  had  attempted  to  change, 
the  husband  having  died,  the  substituted  beneficiary  claimed  that 
the  only  remedy  which  the  plaintiff  might  assert  was  an  action  for 
damages  for  breach  of  contract,  but  it  was  held  that  the  plaintiff 
was  not  limited  to  such  action,  and  that  a  declaratory  action  was 
proper  to  assert  and  determine  the  rights  of  the  plaintiff  in  the 
said  insurance  policy.**  So  it  is  proper  for  the  court  to  render  a 
declaration  of  rights  as  to  whether  or  not  the  insured  has  become 
totally  and  permanently  disabled,  where  he  assert  his  rights  to 
benefits  on  that  ground,  in  the  way  of  money  payments,  or  asserts 
a  claim  to  be  relieved  of  the  payment  of  premiums.*^  Contro- 
versies with  respect  to  the  payment  of  proceeds  under  a  policy  of 
life  insurance  are  clearly  within  the  province  of  the  court  in  a  de- 
claratory action.** 


26.  N.Y.— Salinas  v.  Salinas,  187 
Misc.  509,  62  N.Y.S.2d  385,  67 
N.Y.S.2d  692. 

27.  U.S.— Aetna  Life  Ins.  Co.  of 
Hartford,  Conn.  v.  Haworth,  Mo., 
57  S.Ct.  461,  300  U.S.  227,  81  L. 
Ed.  617,  108  A.L.R.  1000,  revers- 
ing 84  F.2d  695,  affirming  11  F. 
Supp.  1016,  certiorari  granted  57 
S.Ct.  190,  299  U.S.  536,  81  L.Ed. 
395,  rehearing  denied  57  S.Ct.  667, 
300  U.S.  687,  81  L.Ed.  889. 

Travelers  Ins.  Co.  v.  Helmer, 
D.C.Ga.,  15  F.Supp.  355. 

New  York  Life  Ins.  Co.  v.  Lon- 
don, D.C.Mass.,  15  F.Supp.  586, 
but,  however,  see,  apparently  con- 
tra, Green  v.  Inter-Ocean  Casual- 
ty Co.  of  Cincinnati,  Ohio,  203  N. 
C  767,  167  S.E.  38. 

Columbian  Nat.  Life  Ins.  Co. 
V.  Goldberg,  C.C.A.Ohio,  138  F. 
2d  192,  certiorari  denied  64  S.Ct. 


28. 


524,  321  U.S.  765,  88  L.Ed.  1062. 
CaL— Brix  v.  People's  Mut.  Life 
Ins.  Co..  2  Cal.2d  446,  41  P.2d  537. 
Ky. — Supreme  Tent  of  Knights  of 
Maccabees  of  the  World  v.  Du- 
priest,  235  Ky.  46,  29  S.W.2d  599. 
Pikeville  Nat.  Bank  &  Trust 
Co.  V.  Shirley,  281  Ky.  158,  135  S. 
W.2d  431.  The  rights,  liabilities, 
and  legal  relations  under  a  life 
insurance  policy  after  the  death  of 
the  insured  is  a  proper  matter  to 
be  determined  in  a  declaratory 
action. 

Mo. — Blair  v.   Acacia    Mut.    Life 
Ins.  Co.,  Mo.,  121  S.W.2d  193. 
Kan. — Bussey  v.  Praetorians  Life 
Ins.   Co.,   138  Kan.  575,  27  P.2d 
275. 

Neb. — Federal  Trust  Co.  v.  Dam- 
ron,  124  Neb.  655,  247  N.W.  589. 
This  is  an  action  wherein  the  pol- 
icy was  taken  out  by  a  corpora- 
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In  a  controversy  between  parties  who  were  husband  and  wife, 
and  had  entered  into  an  agreement  of  separation ;  that  the  husband 
had  not  and  would  not  change  the  beneficiary  in  a  certain  insur- 
ance policy,  and  where  in  violation  thereof,  the  husband  had  at- 
tempted to  change  such  beneficiary  substituting  a  son  for  the  ex- 
wife,  and  the  wife  brought  an  action  for  declaratory  relief,  such 
action  is  properly  triable  in  equity.** 

A  declaratory  action  is  maintainable  at  the  instance  of  a  burial 
association  against  the  director  of  insurance  of  the  state  for  a 
declaration  of  rights  under  a  statute  prohibiting  contracts  by 
burial  associations  to  pay  benefits  to  a  designated  undertaker,  and 
it  was  held  the  relief  should  be  granted  freeing  the  association 
from  any  interference  by  the  insurance  director.*® 

A  declaratory  action  is  maintainable  to  determine  whether  or 
not  the  assured  in  a  life  insurance  policy  has  the  right  after  the 
death  of  the  designated  beneficiary  therein  named,  to  dispose  of 
the  proceeds  of  said  policy  by  will,  where  the  policy  provided  the 
insured  could  change  the  beneficiary  at  his  pleasure,  and  it  was 
declared  in  the  action  that  the  insured  had  such  right.*'  As  to 
whether  or  not  the  death  of  the  insured  is  accidental  within  the 
terms  of  the  policy,  with  the  consequent  result  that  the  beneficiary 
is  entitled  to  double  indemnity,  will  be  declared.** 

The  court  declared  that  it  did  not  have  jurisdiction  to  control 
the  right  to  exercise  an  option  to  have  policies  of  insurance  paid 
in  a  lump  sum,  or  in  monthly  payments,  where  it  appeared  that 


tion  on  the  life  of  the  assured,  its 

president. 

Ohio— Voight  v.   Southern   Ohio 

Savings   Bank   &   Trust   Co.,   63 

Ohio  App.  56,  25  N.E.2d  304. 

29.  N.Y. — Salinas  v.  Salinas,  supra. 

30.  Ky. — Goodpaster  v.  Kenton  & 
Campbell  Benev.  Burial  Ass'n, 
279  Ky.  92,  129  S.W.2d  1033. 

31.  U.S.— Kline  v.  Central  Life  Ins. 
Co.,  C.C.A.I11.,  103  F.2d  130. 
Ky.— U.S.  Trust  Co.  v.  Winches- 
ter, 277  Ky.  434,  126  S.W.2d  814. 

32.  U.S. — Equitable  Life  Assurance 
Soc.  of  United  States  v.  Gillan, 
70  F.Supp.  640. 


See  also,  Gillan  v.  Equitable 
Life  Assurance  Soc.  of  United 
States,  142  Neb.  497,  6  N.W.2d 
782,  143  Neb.  647,  10  N.W.2d  693, 
148  A.L.R.  496. 

Monahan  v.  Mutual  Life  Ins. 
Co.  of  New  York,  C.C.A.Okla., 
108  F.2d  841,  affirming  Monahan 
V.  New  York  Life  Ins.  Co.,  25 
F.Supp.  859. 

Colo. — Equitable  Life  Assur.  Soc 
of  United  States  v.  Hemenover, 
100  Colo.  231,  67  P.2d  80,  110  A. 
L.R.  1270. 
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the  insurance  policy  was  payable  to  the  executors  or  administra- 
tors of  the  estate  of  the  insured,  but  under  a  testamentary  pro- 
vision, it  was  directed  that  said  policies  should  go  to  the  plaintiff 
who  was  the  insured's  wife.** 

Where  the  insured  has  a  right  of  action  against  the  insurance 
company  under  a  policy  of  insurance,  the  company  has  a  corre- 
sponding right  to  maintain  a  suit  for  a  declaration  of  rights  de- 
termining the  obligations,  liabilities,  and  legal  relations  of  the  par- 
ties, since  the  character  of  the  controversy  and  of  the  issues  to 
be  determined  are  essentially  the  same  whether  they  are  pre- 
sented in  an  action  or  suit  by  the  insurance  company  or  the  in- 
sured** 

An  insurance  company  under  a  policy  of  insurance  providing 
that  liability  thereon  should  be  scaled  down  if  the  insured  changed 
his  occupation  to  a  more  hazardous  one,  is  entitled  to  a  declaratory 
judgment  settling  the  rights,  liabilities  and  legal  relations  of  the 
parties,  after  the  insured  had  been  killed  in  a  collision  between 
an  automobile  and  a  street  car,  which  occurrence  happened  after 
the  change  of  occupation  from  an  advertising  salesman  to  a  more 
hazardous  employment  of  a  filling  station  attendant  or  manager, 
and  where  the  beneficiary  claimed  the  full  amount  of  the  policy  on 
the  theory  that  the  liability  was  not  reduced  unless  the  death  re- 
sulted from  the  increased  hazards  of  the  occupation,  while  the  in- 
surance company  maintained  that  its  liability  was  limited  to  that 
provided  for  in  an  extrahazardous  occupation  of  filling  station  at- 
tendant." 

Where  under  a  life  insurance  policy  the  beneficiary  has  the  right 
to  elect  on  the  death  of  the  insured  whether  the  proceeds  of  the 
policy  may  be  accepted  or  left  with  the  insurance  company,  and 
that  it  will  pay  three  per  cent,  interest  thereon,  and  a  controversy 
arising  under  such  policy,  the  rights  and  duties  of  the  parties  will 
be  declared  in  an  action  such  as  we  have  under  consideration.** 

33.  N.J.— Aronson  v.  Prudential  In-  Hams,  C.C.AMo.,  88  F.2d  929. 
surance  Co.  of  America,  21  NJ.  See  also,  Equitable  Life  Assur- 
M.  258,  33  A2d  575.  See.  of  United  States  v.  Hemen- 

34.  U.S.— Aetna  Life  Ins.  Co.  v.  Wil-  over,  100  Colo.  231,  67  P.2d  80, 
Hams.  CCAMo.,  88  F.2d  929.  110  A.L.R.  1270. 

35.  U.S.— Aetna  Life  Ins.  Co.  v.  Wil-  36.  Minn.— First    Trust    Co.    of    St 
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However,  where  it  appears  that  no  question  exists  as  to  the 
validity  of  three  policies,  but  that  the  insured  intends  to  sue  three 
times  and  prosecute  three  separate  suits  to  collect  thereon  for  the 
purpose  of  harassing  the  insurance  company,  this  ipso  facto  does 
not  entitle  the  company  to  a  declaration  as  to  whether  it  was  ob- 
ligated to  waive  disability  benefits,  since  the  declaration  would  be 
no  bar  to  subsequent  claims.*^  The  result  of  this  ruling  seems  to 
be  that  a  mere  multiplicity  of  suits  alone  does  not  give  rise  to  a 
right  to  a  declaration.*^* 

An  insurance  company  is  not  entitled  to  maintain  a  declaratory 
action  against  the  beneficiary  seeking  to  limit  its  liability  on  a 
life  policy  on  account  of  insured's  suicide  within  on  year  (suicide 
within  a  year  rendered  company  not  liable)  nor  to  enjoin  a  suit 
by  the  beneficiary  in  any  other  forum  on  account  of  the  suicide 
of  assured,  nor  to  secure  any  affirmative  relief  on  account  of  that 
issue,  since  such  issue  is  defensive  and  can  be  asserted  only  in  a 
suit  by  the  beneficiary  seeking  to  enforce  liability  on  the  policy 
and  such  facts  do  not  present  a  sufficient  case  for  relief  by  way  of 
declaration.** 

For  the  wrongful  cancellation  of  an  insurance  policy,  a  declara- 
tory action  will  lie,  and  thereby  compel  the  company  to  reinstate 
the  policy.*® 

A  declaratory  action  is  maintainable  to  determine  whether  or 


Paul  V.  Northwestern  Mut.  Life 
Ins.  Co.,  204  Minn.  244,  283  N.W. 
236. 

37.  U.S.— Metropolitan  Life  Ins.  Co. 
V.  Hobeika,  D.C.D.C,  23  F.Supp. 
1. 

See  section  219,  supra. 

See,  however,  Continental  Cas- 
ualty Company  v.  National  House- 
hold Distributors,  D.C.Wis.,  32 
F.Supp.  849. 
37a.  Mich.— Abel  v.  Behrendt,  320 
Mich.  616,  32  N.W.2d  4. 

38.  Tcnn. — Aetna  Life  Ins.  Co.  v. 
Bellos,  158  Tenn.  554,  13  S.W.2d 
795,  rehearing  denied  158  Tenn. 
554,  14  S.W.2d  961. 


39. 


Wash.- But  see,  New  York  Life 
Ins.  Co.  V.  Newport,  Wash.,  96 
P.2d  449,  wherein  it  is  held  that 
an  insurance  company  is  entitled 
to  maintain  a  declaratory  action 
as  to  whether  assured  committed 
suicide.  Also,  the  opinion  con- 
sidered an  instruction  to  the  jury 
with  respect  to  the  law  dealing 
with  the  alleged  suicide  of  as- 
sured. 

U.S.— Vann  v.  Bankers  Life  Co.. 
CCA.N.C,  107  F.2d  136.  This 
was  a  declaratory  action,  but  the 
statute  was  not  referred  to  in  the 
opinion. 
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not  a  life  insurance  company  may  use  its  reserve  for  the  purchas- 
ing of  real  estate  upon  which  to  erect  an  office  building.*® 

In  a  declaratory  action  where  it  appeared  that  the  defendant  was 
the  beneficiary  in  two  life  insurance  policies  aggregating  $10,000 
issued  by  the  plaintiff  in  1934,  and  that  each  ot  the  policies  con- 
tained a  provision  that  if  the  death  of  the  insured  resulted  directly 
or  indirectly  from  operating,  or  being  in,  or  riding  in  any  kind  of 
air-craft  whether  as  a  passenger  or  otherwise,  the  amount  payable 
should  be  limited  to  the  reserve,  less  any  indebtedness;  it  further 
appeared  that  at  the  time  of  bringing  the  action  the  reserve  on  each 
of  the  policies  was  a  little  in  excess  of  $700 ;  it  further  appeared 
that  on  January  1943,  the  insured  being  in  the  army,  started  with 
others  on  an  airplane  trip  in  the  line  of  duty,  from  Puerto  Rico 
to  Waller  field  on  the  island  of  Trinidad,  and  disappeared  and 
neither  he  nor  anyone  on  it  had  been  heard  from  since;  that  the 
war  department  reported  to  the  defendant  her  husband  was  miss- 
ing, then  that  he  was  dead;  but  the  latter  report  was  withdrawn 
on  the  ground  that  there  were  small  islands  on  the  line  of  flight, 
and  that  the  death  was  not  proven;  that  at  the  end  of  the  year 
there  still  being  no  news,  the  war  department  declared  him 
presumed  dead  for  the  purpose  of  terminating  pay  and  allow- 
ances and  settling  accounts  and  death  gratuities;  that  the  de- 
fendant probated  her  husband's  estate  and  qualified  as  executrix 
under  the  will  and  made  a  claim  against  another  insurance  com- 
pany, stating  the  facts  set  out  above;  that  the  plaintiff  insurance 
company  tendered  her  a  settlement  on  the  basis  of  the  reserve  on 
the  policies  above  mentioned,  which  she  refused  and  elected  to 
continue  the  policies  by  charging  the  premiums  against  the  sur- 
render values  as  provided  in  the  policies,  and  this  would  auto- 
matically carry  them  beyond  seven  years  from  her  husband's  dis- 
appearance, she  hoping  that  he  would  re-appear,  or  that  it  would 
turn  out  that  he  had  not  died  from  riding  in  an  air-craft;  under 
these  circumstances,  the  court  held  that  the  company  was  not  en- 
titled to  a  declaration  that  the  insured  was  dead  and  that  it  could 
not  force  a  settlement  as  tendered.*^ 

40.  Kan.— National  Reserve  Life  Ins.      41.  U.S.— Smith  v.  Mass.  Mutual  Life 
Co.  V.  Moore,  114  Kan.  456,  219  Insurance  Co..  167  F.2d  990. 

P.  261. 
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All  of  the  parties  interested  in  the  proceeds  of  a  policy  of  in- 
surance issued  under  the  Federal  National  Service  Life  Insurance 
Act  are  necessary  parties  to  a  declaratory  action  to  determine  who 
is  entitled  to  receive  the  proceeds  of  the  policy  issued  under  said 
act,  and  this  includes  contingent  beneficiaries  as  well  as  those 
designated  by  the  insured.** 

§  618.    Questions  Arising  from  Fire  Insurance  Business  and  Pol- 
icies 

The  right  of  a  lessee  to  have  money  arising  from  a  fire  insur- 
ance policy  on  a  building  on  land  covered  by  a  lease  to  be  applied 
on  the  purchase  price  of  the  property  will  be  adjudicated  in  a 
declaratory  action  where  the  lease  contained  an  option  in  favor 
of  lessee,  giving  him  the  right  to  purchase,  and  the  lessee  is  en- 
titled to  have  the  insurance  money  applied  on  the  purchase  price 
even  though  the  option  is  not  exercised  until  after  the  fire  oc- 
curred.*' So,  too,  in  an  action  where  the  controversy  arises  be- 
tween the  landlord  and  tenant  with  respect  to  the  apportionment 
of  the  insurance  premiums,  the  dispute  will  be  adjudicated  in  a 
declaratory  action.**  The  action  will  lie  to  determine  whether 
or  not  by-laws  of  a  fire  insurance  association  are  valid  and  en- 
forceable as  against  a  member  without  the  violation  of  any  of  such 
member's  vested  rights  and  privileges;  that  is,  in  such  an  action 
it  will  be  determined  whether  the  association  may  regulate  the 
rate  of  commissions  that  a  member  may  contract  for  and  receive 
from  fire  insurance  companies  represented  by  such  member.*' 


42.  U.S.— Wolynski  v.  United  States, 
80  F.Supp.  78. 

See  section  615,  note  6,  supra. 

43.  Ohio — Voight  v.  Southern  Ohio 
Savings  Bank  &  Trust  Co.,  63 
Ohio  App.  56,  25  N.E.2d  304, 
wherein  it  was  held  that  owner- 
ship of  and  proper  disposition  of 
the  proceeds  of  a  fire  insurance 
policy  would  be  declared  in  the 
actions  we  have  under  discussion. 
Pa.— Schnee  v.  Elston,  299  Pa. 
100,  149  A.  108.  The  lease  involved 
in  the  above-cited  case  provided 
for  the  tenant  to  have  the  build- 
ing insured  in  the  name  of  the 


landlord,  the  tenant  was  to  pay 
the  costs  thereof,  and  in  case  of 
fire,  and  if  the  building  should 
be  reconstructed  and  the  costs 
thereof  should  be  less  than  the 
insurance  collected,  then  the  land- 
lord was  entitled  to  the  difference 
between  the  reconstruction  costs 
and  the  insurance  so  collected. 
This  provision  was  not  directly 
drawn  into  the  controversy,  but, 
a  solution  of  a  dispute  with  re- 
spect thereto  would  readily  be 
accomplished,  undoubtedly  in  a 
declaratory  action. 
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Where  action  in  the  state  court  is  merely  imminent,  but  not 
actually  pending,  at  the  time  the  threatened  defendant  acted  to  in- 
voke the  jurisdiction  under  the  Federal  Declaratory  Judgment 
Statute  this  would  not  in  any  way  militate  against  the  right  of 
such  threatened  defendant  to  seek  a  declaration  in  the  federal 
court.** 

The  rights,  liabilities,  and  legal  relations  of  the  parties  to  a 
guaranty  contract  issued  by  the  vendor  of  lightning  rods,  where 
such  vendor  undertook  to  make  good  any  damage  caused  by  fire 
originating  from  lightning,  will  be  declared.*^  As  to  whether  or 
not  an  insurance  company  may  issue  a  certain  class  of  policy  of  in- 
surance will  be  determined  in  a  declaratory  action.** 

In  an  action  by  insurance  companies  against  their  insured  for 
a  declaratory  judgment  determining  the  legal  relations  of  the  par- 
ties under  fire  insurance  policies,  where  the  insured  filed  counter- 
claims, and  under  the  court's  findings  and  conceded  facts  the  in- 
surance company's  liability  was  for  the  face  of  the  policies  less 
what  had  been  paid  to  the  insured's  mortgagee,  a  judgment  inad- 
vertently entered  for  the  face  amount  should  be  corrected  by  a  re- 
duction thereof  to  the  extent  of  the  amounts  paid  to  the  above 
mentioned  mortgagee.** 

Ordinarily  when  the  defense  of  fraud  may  be  interposed  to  an 
action  on  a  policy  of  insurance  and  such  action  is  imminent  or 
pending,  there  is  no  occasion  for  equitable  relief,  and  the  parties 
will  be  left  to  their  rights  as  determined  in  an  action  at  law.*® 

44.  N.Y.— Eighteenth  St.  Realty  Cor-     47.  N.H.-— Holmes    v.     Schnocbclen, 
poration  v.  Maxthan  Realty  Co.,  87  N.H.  272,  178  A.  258. 

233  App.Div.  687,  249  N.Y.S.  405.      40.  Eng.— Australian    Mutual   Provi- 

45.  N.Y, — Buffalo  Ass'n  of  Fire  Un-  dent  Society  v.  Attorney- General 
derwriters  v.  Noxsel-Dimick  Co.,  (1916)  N.Z.  179. 

141    Misc.    333,    253    N.Y.S.    40,  49.  U.S.— Home    Ins.    Co.    of    New 

modified  235  App.Div.  92,  256  N.  York  v.  Trotter,  C.CA.Mo.,  130 

Y.S.  263,  affirmed  260  N.Y.  678,  F.2d  800. 

184  N.E.  142.  50.  U.S.— Piedmont  Fire  Ins.  Co.  v. 

46.  U.S.— Aetna    Insurance    Co.    v.  Aaron,  C.C.A.Va.,   138  F.2d  732, 
Busby,  87  F.Supp.  505.  certiorari  denied  64  S.Ct  789,  321 

Crosley  Corp.  v.  Westinghouse  U.S.  789,  88  L.Ed.  1079. 

Elect.  &  Mfg.  Co.,  130  F.2d  474. 
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§  619.    Automobile  Insurance  Policies 

Where  the  validity  of  an  automobile  insurance  policy  is  drawn 
in  question  and  its  cancellation  sought  in  a  declaratory  action,  such 
proceeding  is  similar  to  a  suit  in  equity  to  cancel  a  written  instru- 
ment.'^ Where  an  insured  had  warranted  that  the  automobiles 
listed  in  a  policy  belonged  to  him,  and  the  list  included  one  owned 
by  his  wife  which  was  involved  in  an  accident,  in  an  action  by  the 
insurance  company  for  a  declaration  under  the  policy,  in  the  ab- 
sence of  allegations  of  either  fraud  or  mistake,  the  insured  and  his 
wife  were  not  entitled  to  a  reformation  of  the  policy  so  as  to  in- 
clude the  wife  as  an  insured.'*  The  validity  and  interpretation 
of  an  automobile  insurance  policy  will  be  determined  in  a  declara- 
tory action  in  the  same  manner  as  policies  of  insurance  in  gen- 
eral.'*   Where  there  is  a  dispute  as  to  the  legal  effect  and  con- 


51.  U.S. — Builders  &  Manufacturers 
Mut.  Casualty  Co.  v.  Paquctte, 
D.C.Me.,  21  F.Supp.  858. 

Hartford  Accident  &  Indemnity 
Co.  V.  Segreto,  D.C.Mass.,  ZJ  F. 
Supp.  614,  holding  that  where  an 
indemnity  liability  insurance  pol- 
icy permitted  cancellation  on  a 
written  notice  of  not  less  than  fif- 
teen days,  and  on  March  25  the 
insurance  company  notified  the 
insured  of  the  cancellation  of  the 
policy  for  nonpayment  of  unpaid 
balance  of  premium,  which  can- 
cellation was  to  become  effective 
April  16,  and  the  insurance  com- 
pany at  the  same  time  sent  a 
notice  to  the  Registrar  of  Motor 
Vehicles  in  accordance  with  local 
law,  whereupon  the  insured  then 
made  a  further  partial  payment 
on  the  premium  but  was  informed 
by  the  insurance  company  that 
the  balance  would  have  to  be  paid 
before  the  above  mentioned  date 
of  April  16  to  reinstate  the  policy, 
and  no  further  payments  being 
made  the  policy  was  cancelled  on 
the  above  mentioned  date  of  April 
16,    the   insurance   company   was 


entitled  to  a  declaratory  judgment 
to  that  effect. 

52.  U.S.— Trinity  Universal  Ins.  Co. 
v.  Woody,  D.C.NJ.,  47  F.Supp. 
Z27, 

53.  U.S. — Southern  Underwriters  v. 
Dunn,  C.CA.Tex.,  96  F.2d  224. 

Aetna  Casualty  &  Surety  Co.  v. 
Yeatts,  C.C.A.Va.,  99  F.2d  665. 

Maryland  Casualty  Co.  v.  Con- 
sumers Finance  Service  of  Penn- 
sylvania, C.C.A.Pa.,  101  F.2d  514. 

Farm  Bureau  Mut.  Automobile 
Ins.  Co.  V.  Daniel,  C.C.A.Va.,  104 
F.2d  477. 

American  Lumbermen's  Mut 
Casualty.  Co.  of  Illinois  v.  Wil- 
cox, D.C.N.Y.,  16  F.Supp.  799. 

Maryland  Casualty  Co.  v.  Hub- 
bard, D.C.Cal.,  22  F.Supp.  697. 
Ala.— U.S.    Fidelity   &    Guaranty 
Co.  V.  Hearn,  233  Ala.  31,  170  So. 
59. 

American  Mut.  Liability  Ins. 
Co.  V.  Agricola  Furnace  Co.,  236 
Ala.  535,  183  So.  677. 

N.H.— Utica  Mut.  Ins.  Co.  v. 
Langevin,  87  N.H.  267,  177  A.  549. 

American  Motorists  Ins.  Co.  v. 
Kopka.  88  N.H.  182,  186  A.  335. 
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stniction  of  an  automobile  liability  insurance  policy,  the  question 
with  respect  to  such  matters  may  be  readily  solved  in  a  declaratory 
action."* 

Where  an  insurance  company  is  called  upon  under  its  policy  to 
defend  actions  brought  against  the  insured,  growing  out  of  the 
operation  of  an  automobile,  whether  the  injured  persons  were  em- 
ployees or  others  will  be  determined  in  an  action  for  a  declaration 
of  rights,  as  well  as  the  rights,  liabilities  and  relationships  of  the 
parties  generally.'" 

Where  a  father  permitted  his  son  to  drive  the  father's  automo- 
bile, and  the  son  permitted  another  to  drive  said  automobile,  and 
while  the  latter  was  driving,  an  accident  occurred  and  injured  the 
driver  and  killed  a  girl  passenger  in  the  car,  the  driver  of  the  car 
was  the  owner  of  an  automobile  and  he  had  a  policy  of  insurance 
with  a  different  company  than  the  company  that  had  issued  a 
policy  on  the  wrecked  car ;  under  these  circumstances  a  declaratory 
action  is  maintainable  by  the  insurance  company  that  had  issued 
a  policy  on  the  automobile  of  the  driver  of  the  wrecked  car,  against 
all  of  the  other  parties  involved  in  the  matter,  including  the  insur- 


Continental     Casualty     Co.     v. 
Buxton,  88  N.H.  447,  191  A.  1. 

Sec  also,  Aetna  Life  Ins.  Co.  v. 
Chandler,  89  N.H.  95,  193  A.  233. 

American  Fidelity  Co.  v.  Pro- 
vencher,  N.H.,  3  A.2d  824. 

Merchants  Mut.  Casualty  Co.  v. 
Kennett.  N.H.,  7  A.2d  249. 

See  section  615,  supra. 

But  see,  Ohio  Farmers  Ins.  Co. 
V.  Heisel,  143  Ohio  St.  519,  56  N. 
E.2d  151,  holding  that  an  insurer 
may  not  obtain  a  declaratory 
judgment  with  reference  to  its 
insurance  policy  where  no  ques- 
tion of  the  validity  thereof  is 
raised. 
54.  U.S. — American  Casualty  Co.  of 
Reading,  Pennsylvania  v.  How- 
ard, 173  F.2d  924,  reversed  80  F. 
Supp.  983. 

Mo. — Pennsylvania  Casualty  Co. 
V.  Suburban  Bus  Co.,  Mo.App., 
211  S.W.2d  524. 


55.  U.S.— U.  S.  Fidelity  &  Guaranty 
Co.  V.  Pierson,  CCA. Ark.,  97  F. 
2d  560,  reversing  21  F.Supp.  678. 

Maryland  Casualty  Co.  v.  Hub- 
bard, D.C.Cal.,  22  F.Supp.  697. 

London  &  Lancashire  Indem- 
nity Co.  of  America  v.  Redding, 
D.COkla.,  24  F.Supp.  462. 

Glens  Falls  Indemnity  Co.  v. 
Brazen,  D.CPa.,  27  F.Supp.  582. 

Commercial  Standard  Ins.  Co. 
V.  Central  Produce  Co.,  D.C 
Tenn.,  42  F.Supp.  31,  affirmed  C 
CA.,  122  F.2d  1021. 
Ala.— U.  S.  Fidelity  &  Guaranty 
Co.  V.  Hearn,  233  Ala.  31,  170  So. 
59. 

N.H.— Utica    Mut.    Ins.    Co.    v. 
Langevin,  87  N.H.  267,  177  A.  549. 

American  Motorists  Ins.  Co.  v. 
Rush,  88  N.H.  383,  190  A.  432. 
N.Y.— Utica  Mut.  Ins.  Co.  v.  Glen- 
nie,  132  Misc.  899,  230  N.Y.S.  673. 
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ance  company  that  had  issued  a  policy  of  insurance  on  the  wrecked 
automobile,  to  determine  the  rights  and  liabilities  growing  out  of 
the  occurrence.'* 

Where  an  insurance  company  had  issued  automobile  liability 
policies  to  two  corporations,  and  likewise  a  policy  covering  work- 
men's compensation  to  each  of  the  corporations,  and  it  was  asserted 
by  the  insurance  company  that  an  employee  of  the  corporations,  had 
been  injured  in  an  automobile  collision  of  two  motor  vehicles  of  the 
corporations,  and  had  brought  an  action  against  both  corporations 
seeking  damages  for  injuries  growing  out  of  said  collision ;  it  was 
further  contended  that  if  the  plaintiff  in  the  damage  action  had  any 
rights,  it  would  be  to  claim  compensation  under  the  workmen's 
compensation  policy,  and  it  was  held  that  such  charges  presented  a 
proper  case  for  a  declaratory  action.'^  As  to  whether  or  not  a 
particular  accident  is  covered  by  an  insurance  policy,  will  be  de- 
clared.'* 


56.  U.S.— Farm  Bureau  Mutual  Au- 
tomobile Insurance  Co.  y.  Pre- 
ferred Accident  Insurance  Co.,  78 
F.Supp.  561. 

57.  N.Y. — New  Amsterdam  Casualty 
Co.  V.  Kirschenbaum,  85  N.Y.S.2d 
866. 

58.  U.S. — Central  Surety  &  Insurance 
Corporation  v.  Caswell,  CCA. 
Fla.,  91  F.2d  607. 

Southern  Underwriters  v. 
Dunn,  CCATex.,  96  F.2d  224. 

Aetna  Casualty  &  Surety  Co.  v. 
Yeatts,  CCA.Va.,  99  F.2d  665. 
This  case  did  not,  however,  in- 
volve an  automobile  liability  pol- 
icy. 

Maryland  Casualty  Co.  v.  Con- 
sumers Finance  Service  of  Penn- 
sylvania, CCA.Pa.,  101  F.2d  514. 

Farm  Bureau  Mut.  Automobile 
Ins.  Co.  v.  Daniel,  CCA.Va.,  104 
F.2d  477. 

Associated  Indemnity  Corpora- 
tion V.  Manning:,  CCA.Wash., 
107  F.2d  362. 

Western  Casualty  &  Surety  Co. 
V.  Odom,  D.CTex.,  21  F.Supp. 
574. 


Maryland  Casualty  Co.  v.  Hub- 
bard, D.CCal.,  22  F.Supp.  697. 

However,  see  Maryland  Casual- 
ty Co.  V.  Tindall,  D.CMo.,  30  F. 
Supp.  949,  wherein  it  was  held 
that  the  insurance  company  was 
not  entitled  to  declaratory  relief 
where  it  was  defending  the  only 
action  involved,  which  was  in  the 
state  court  under  a  reservation  of 
its  rights,  in  advance  of  trial  of 
the  state  court  damage  action, 
since  the  latter  action  might  term- 
inate in  favor  of  the  assured. 

Maryland  Casualty  Co.  v.  Tin- 
dall, D.CN.Y.,  30  F.Supp.  949, 
affirmed,  CCA.,  117  F.2d  90S. 
N.H. — American  Motorists  Ins. 
Co.  V.  Kopka,  88  N.H.  182,  186 
A.  335. 

American  Motorists  Ins.  Co.  v. 
Rush,  88  N.H.  383,  190  A.  432. 

Merchants  Mut.  Casualty  Co.  v. 
Kennett,  N.H.,  7  A.2d  249. 

Merchants  Mut.  Casualty  Co.  v. 
Goodall,  N.H.,  10  A.2d  253. 
N.Y.— Lagowitz  v.  United  States 
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An  action  for  a  declaratory  judgment  of  the  rights  of  the  par- 
ties under  an  automobile  liability  policy,  with  reference  to  the  ques- 
tion whether  under  a  statute  the  policy  covered  a  husband  as 
against  liability  for  the  death  of  his  spouse  was  held  to  be  war- 
ranted, where  a  determination  of  the  question  might  settle  in  one 
action  the  litigation  against  the  husband  and  between  the  repre- 
sentative of  the  wife's  estate  and  the  insurance  carrier.^* 

Where  the  driver  of  an  automobile  claims  that  he  was  injured 
by  reason  of  a  defect  therein,  which  was  being  driven  at  the  in- 
stance and  request  of  the  insured,  and  has  brought  an  action  against 
the  insured  growing  out  of  an  accident  alleged  to  have  resulted 
from  said  defect,  the  insurance  company,  not  being  a  party  to  the 
action,  is  entitled  to  maintain  a  declaratory  action  to  determine 
the  policy  coverage.*® 

Where  there  has  been  a  demand  made  upon  an  insurance  com- 
pany that  it  pay  claims  or  defend  actions  brought  against  its  in- 
sured, the  situation  is  ripe  for  such  company  to  appeal  to  the 
courts  for  a  declaration  of  rights.*'  Where  a  controversy  arises 
as  to  the  liability  of  an  insurance  company  under  an  automobile 
policy,  a  determination  of  that  question  is  proper  in  a  declaratory 
action.*^  An  insurance  company  is  entitled  to  maintain  a  declara- 
tory action  regarding  its  duty  to  defend  actions  against  its  insured, 


59. 


Fidelity  &  Guaranty  Co.,  281  N. 
Y.  876,  24  N.E.2d  505,  affirming 
256  App.Div.  1087,  11  N.Y.S.  338. 
Declaration  will  be  granted  to  de- 
termine whether  or  not  insurance 
company  is  liable  to  the  assured 
for  judgments  rendered  against 
him. 

N.C. — Lumber  Mutual  Casualty 
Insurance  Co.  of  New  York  v. 
Wells,  225  N.C.  547,  35  S.E.2d 
631.  In  the  last  cited  case  the 
action  was  brought  to  determine 
whether  or  not  the  accident  was 
within  an  exception  contained  in 
the  policy. 

N.Y. — Standard  Ace.  Ins.  Co.  v. 
Newman,  N.Y.Sup.,  47  N.Y.S.2d 
804,  affirmed  268  App.Div.  967,  51 
N.Y.S.2d  1^1,  appeal  denied  268 
App.Div.  1039,  52  N.Y.S.2d  948. 


60. 


61. 


62. 


U.S.— Hawkeye  Cas.  Co.  v.  Rose, 
85  F.Supp.  361,  8  F.R.D.  586. 
U.S. — Employers'  Liability  As- 
sur.  Corporation,  Limited,  of  Lon- 
don, England  v.  C.  E.  Carnes  & 
Co.,  D.C.La.,  22  F.Supp.  259. 

Maryland  Casualty  Co.  v.  Hub- 
bard, D.C.Cal.,  22  F.Supp.  697. 
U.S. — Sun  Insurance  Co.  v.  Rupp, 
64  F.Supp.  533. 

Trinity  Universal  Ins.  Co.  v. 
Cunningham,  CCA.Mo.,  107  F.2d 
857.  Rights  and  liabilities  of  an 
insurance  company  as  surety  de- 
clared. 

(American)  Lumbermens  Mut 
Casualty  Co.  of  Illinois  v.  Timms 
&  Howard,  C.C.A.N.Y.,  108  F.2d 
497,  wherein  it  was  held  that  an 
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in  which  the  insurance  company  asserted  that  the  assured's  infant 
son  was  operating  the  motor  vehicle  in  violation  of  the  law.** 

In  a  recent  decision  by  the  Supreme  Court  of  the  United  States, 
the  more  or  less  well  settled  rule  that  an  insurance  company  could 
go  into  court  to  determine  its  duty  in  a  declaratory  action  to  de- 
fend a  suit  brought  against  its  insured,  has  been  rendered  uncer- 
tain upon  the  theory  that  it  would  be  uneconomical  to  allow  a 
question  to  be  litigated  in  the  federal  court  that  was  already  in- 
volved in  an  action  in  a  state  court. 

It  is  submitted,  however,  that  this  decision  by  the  Supreme 
Court  of  the  United  States  is  unsound  in  that  the  same  issues 
would  not  be  involved  in  the  federal  court  action  as  those  being 
litigated  in  a  state  court  suit,  and  that  this  decision,  on  the  part 
of  the  highest  court  in  the  United  States,  can  only  render  unstable 
and  uncertain  that  which  was  theretofore  stabilized  and  certain.** 

A  suit  for  declaratory  judgment  should  not  be  entertained  for 
the  purpose  of  trying  in  federal  court  litigation  properly  pending 
in  a  state  court,  as  in  cases  where  the  only  defense  of  the  insurance 
company  against  the  liability  under  its  policy  is  the  same  as  that 
asserted  by  the  defendant  in  the  state  court  as  a  defense  to  liability 
for  tort.  This  reasoning  does  not  apply,  however,  where  there  is 
a  real  controversy  between  the  company  and  the  assured,  which 
could  not  be  determined  by  litigation  pending  in  the  state  court, 
or  which  it  was  important  to  determine  before  such  litigation  in 
the  state  court  was  brought  to  a  hearing.*' 

ambiguous  advisory  consent  ver-  N.Y. — Travelers  Indemnity  Co.  v. 

diet  could  not  be  considered  as  a  Burg.  253  App.Div.  43.  1  N.Y.S.2d 

determinative    factor   in    the   de-  172. 

claratory  action.  63.  N.C. — Lumbermen's  Mut.  Casual- 
Maryland      Casualty     Co.      v.  ty  Co.  v.  De  Lozier,  213  N.C  334, 

Aguayo,  D.C.Cal.,  29  F.Supp.  561.  196  S.E.  318. 

D.C. — Hepburn    v.    Pennsylvania  64.  U.S. — Brillhart  v.  Excess  Ins.  Co. 

Indemnity   Corporation,   71    App.  of  America,  Kan.,  62  S.Ct.  1173. 

D.C  257,  109  F.2d  833.  316  U.S.  491,  86  L.Ed.  1620,  re- 

But  see,  National  Grange  Mut.  hearing  denied  63  S.Ct.  23,  317  U. 

Liability  Co.  v.  Steere,  264  App.  S.  704,  87  L.Ed.  562. 

Div.  929,  36  N.Y.S.2d  114,  appeal  65.  U.S.— -Farm    Mutual    Automobile 

denied  264  App.Div.  960,  Z7  N.Y.  Insurance  Co.  v.  Preferred  Acci- 

S.2d  284.  dent    Insurance    Co.,    78    F.Supp. 

N.H. — American    Motorists*    Ins.  561. 

Co.  V.   Central   Garage.  86   N.H.  Indemnity     Insurance     Co.    v. 

362,  169  A.  121.  Schrieffer,  142  F.2d  851. 
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Where  the  insurance  company  contends  that  it  is  being  threatened 
with  a  suit  wrongfully  in  connection  with  an  automobile  liability 
insurance  policy,  that  is  sufficient  to  make  a  prima  facie  case  for 
a  declaration  of  rights.** 

A  policy  holder  may  as  readily  resort  to  a  declaratory  action  to 
determine  the  duty  of  the  insurance  company  to  defend  an  action 
brought  against  him  as  the  insurance  company  can  do  to  deter- 
mine its  lack  of  duty  to  defend  an  action  brought  against  its  policy 
holder*^ 

An  insurer  having  sought  a  declaration  of  exoneration  from  lia- 
bility under  a  binder  for  an  automobile  liability  insurance  could 
not  question  the  federal  district  court's  jurisdiction  to  enter  a 
declaration  on  the  ground  that  any  rights  of  injured  third  persons 
were  contingent  upon  their  first  obtaining  a  judgment  against  the 
insured.** 

The  question  as  to  which  of  two  insurance  companies  should 
defend  a  suit  brought  against  an  assured  holding  several  policies 
issued  by  both,  will  properly  be  determinable  in  a  declaratory  ac- 
tion, and  such  action  may  be  brought  by  either  insurance  com- 
pany or  by  the  party  asserting  the  liabilities  of  one  or  the  other 
of  them.** 


66.  U.S.— Maryland  Casualty  Co.  v. 
Havens,  D.C.Pa.,  24  F.Supp.  460. 
However,  see  Maryland  Casual- 
ty Co.  V.  United  Corporation  of 
Massachusetts,  D.C.Mass.,  29  F. 
Supp.  986,  where  it  was  held  an 
insurance  company  seeking  a  de- 
termination of  its  duty  to  defend 
impending  actions  against  insur- 
ed did  not  present  a  justiciable 
controversy  and  that  it  must  wait 
until  judgment  had  gone  against 
insured. 

See  also,  Ohio  Casualty  Ins.  Co. 
V.  Miller,  D.C.Mich.,  29  F.Supp. 
993,  where  it  was  held  whether 
insurance  company  owed  any  duty 
to  insured  where  he  gave  no  no- 
tice of  accident  until  approxi- 
mately 66  days  after  it  had  hap- 


pened presented  a  justiciable  con- 
troversy, though  no  judgment 
against  insured  had  been  obtained. 
But,  see,  Maryland  Casualty 
Co.  V.  United  Corporation  of  Mas- 
sachusetts, C.C.A.Mass.,  Ill  F.2d 
443. 

67.  N.Y.— Bradford  v.  Utica  Mut.  Ins. 
Co.,  179  Misc.  919,  39  N.Y.S.2d 
810. 

68.  U.S. — Pennsylvania  Cas.  Co.  v. 
Upchurch,  C.C.A.Ga.,  139  F.2d 
892. 

69.  U.S.— Farm  Bureau  Mutual  Au- 
tomobile Insurance  Co.  v.  Pre- 
ferred Accident  Insurance  Co.,  78 
F.Supp.  561. 

Maryland  Casualty  Co.  v.  Hub- 
bard, D.C.Cal.,  22  F.Supp.  697. 
See  section  172,  supra. 
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Where  a  death  action  was  pending  against  the  insured  whose 
new  truck  caused  the  death  and  the  insured's  new  and  old  trucks 
were  covered  by  automobile  liability  insurance  policies  issued  by 
two  different  companies,  the  insured  was  entitled  to  maintain  a 
declaratory  judgment  action  to  determine  which  of  the  companies, 
if  either,  was  liable  for  damage  and  was  required  to  defend  such 
an  action.^^ 

A  complaint  alleging  that  the  defendant  issued  to  the  plaintiff 
a  motor  vehicle  liability  policy ;  that  the  plaintiff's  wife  was  killed 
in  an  accident  while  a  passenger  in  the  plaintiff's  automobile,  and 
that  the  administrator  of  the  wife's  estate  was  suing  the  plaintiff 
but  that  the  defendant  had  refused  to  defend  the  action  on  the 
ground  that  no  liability  was  incurred  imder  the  policy,  presented 
a  justiciable  controversy  and  stated  a  good  cause  of  action  for  a 
declaratory  judgment 7^ 

General  questions  of  insurance  coverage  may  be  determined  in  de- 
claratory actions,  where  such  questions  have  not  been  adjudi- 
cated.''* 

Where  there  were  two  partners  in  a  laundry  business  and  one 
of  the  partners  was  engaged  in  a  towel  supply  business  under  an 
assumed  name,  and  the  latter  had  a  truck  that  he  had  leased  to 
the  partnership,  engaged  in  the  laundry  business ;  both  the  laundry 
partnership  and  the  partner  engaged  in  the  towel  supply  business 
had  separate  policies  of  insurance  in  different  companies,  and  while 
a  driver  of  the  partnership  was  driving  the  leased  truck  an  acci- 
dent occurred,  and  suits  were  brought  against  the  driver,  the  part- 
ners in  the  partnership,  and  the  owner  of  the  truck,  it  is  proper  for 
one  of  the  insurance  companies  under  these  circumstances  to  bring 
a  declaratory  action  against  all  of  the  parties  concerned,  includ- 
ing the  injured  persons  and  the  other  insurance  company  to  de- 
termine the  rights  and  liabilities  in  the  case7'    Where  there  were 

70.  Ala.— U.S.  Guarantee  Co.  v.  Har-  CaL— Chrysler  Motor  Co.  of  Cal. 
rison  &  Owen  Produce  Co.,  240  v.  Royal  Indemnity  Co.,  78  Cal. 
Ala.  186,  198  So.  240.  App.2d  785,  174  P.2d  318. 

71.  N.Y.— Bradford  v.  Utica  Mut.  Ins.  73.  U.S.— United  Pacific  Insurance 
Co.,  179  Misc.  919,  39  N.Y.S.2d  Co.  v.  Ohio  Casualty  Insurance 
810.  Co.,  172  F.2d  836. 

72.  U.S. — Sun    Insurance    Office    v. 
Rupp,  64  F.Supp.  533. 
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five  judgments  rendered,  growing  out  of  an  automobile  accident, 
and  an  insurance  company  had  a  policy  upon  a  truck  involved  in 
the  accident,  it  is  proper  for  the  insurance  company  to  bring  a  de- 
claratory action  against  all  adverse  parties,  including  the  insured, 
to  determine  the  insurance  company's  rights  and  liabilities  with 
respect  to  the  five  judgments.^*  So,  too,  a  determination  will  be 
had  in  a  declaratory  action  whether  the  insurer  of  the  employer 
of  the  plaintiff  was  bound  by  contract  to  defend  a  suit  brought  by 
the  plaintiff  against  the  employer."^* 

The  question  of  whether  or  not  a  driver  of  an  automobile  was 
operating  the  same  with  the  consent  of  the  insured  within  a  policy 
provision  so  as  to  obligate  the  insurance  company  to  defend  a  suit 
against  the  insured  constitutes  an  actual  controversy  in  a  declara- 
tory action.^'  Where  the  cost  to  the  insurance  company  in  de- 
fending a  suit  under  a  policy  would  be  about  the  same  as  determin- 
ing its  liability  under  the  policy  and  all  questions  but  one  would 
be  determined  in  the  state  court  in  an  action  brought  against  the 
insured,  the  insurance  company  is  notwithstanding  these  circum- 
stances, entitled  to  declaratory  relief,  in  the  federal  or  other 
court7^  A  substantial  contention  by  the  insurance  company  that 
the  assured  has  failed  to  co-operate  in  the  defense  of  actions 
brought  against  such  insured,  where  it  is  asserted  by  a  claimant 
that  the  assured's  liability  is  covered  by  the  policy  issued  by  the 
insurance  company,  is  sufficient  to  entitle  an  insurance  company 
to  a  declaration  of  rightsJ*  As  to  whether  or  not  an  insurance 
policy  was  in  force  at  the  time  of  the  accident,  thus  making  the 

74.  U.S. — Farm  Bureau  Mutual  In-  Lumbermens  Mut  Casualty  Co. 
surance  Co.  v.  Hammer,  83  F.  of  Illinois  v.  Cieri,  D.C.Pa.,  23  F. 
Supp.  383.  Supp.  435. 

75.  Ala. — American  Mut.  Liability  78.  U.S. — Farmers  Underwriters 
Ins.  Co.  V.  Agricola  Furnace  Co.,  Ass'n  v.  Wanner,  D.CIdaho,  30 
236  Ala.  535,  183  So.  677.  F.Supp.  358,  wherein  it  was  held 

76.  U.S.— American  Casualty  Co.  of  that  under  the  Federal  Declara- 
Reading,  Pa.  v.  Windham,  C.C.  tory  Judgment  Statute,  28  U.S. 
A.Ga.,  107  F.2d  88,  certiorari  dc-  C.A.  §  400  (now  §  2201  et  scq.),  the 
nied,  60  S.Ct.  714.  insurance  company  could  maintain 

Travelers   Ins.   Co.   v.   Young,  an  action  to  determine  its  liability 

D.C.NJ.,  18  F.Supp.  450.  ""dcr  a  policy  insuring  against  ac- 

77.  U.S.-Maryland  Casualty  Co.  y.  ^^^^t^^^  ^^^f  operation  of  an  auto- 
Consumers  Finance  Service  of  Tf  ^^!  ^V  '  /  •  *,  ^1 
Pennsylvania,  101   F.2d  514;  re-  ^^^^^^^^  *^f,.,*f^"  .^"  ;^;  *"\^ 

•       T^  /-  T>«     oi  u  c.,^«.   A21  would  not  mihtate  agamst  its  right 

versing  D.CPa.,  23  F.Supp.  433. 
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insurance  company  liable,  is  a  question  determinable  in  a  declara- 
tory action^* 

Where  it  is  contended  that  fraud  was  committed  in  obtaining^ 
the  policy,  or  in  seeking  to  fasten  liability  upon  the  insurance 
company  under  a  policy  covering  an  automobile  accident,  a  de- 
termination of  the  liability  of  such  insurance  company  in  these 
circumstances  is  properly  determinable  in  a  declaratory  action.*® 

An  insurance  company  is  entitled  to  maintain  an  action  for  a 
declaration  of  rights  where  a  number  of  persons  were  hurt  in  an 
automobile  accident,  and  the  defendant  admitted  liability,  but 
such  company  insisted  that  the  injured  persons  were  passengers 
for  pay,  which  its  policy  did  not  cover.*^  Declaratory  action  is  an 
appropriate  remedy  where  judgments  have  been  entered  against 
an  automobile  owner  and  both  he  and  the  judgment  plaintiffs  were 


so  to  do,  while  the  case  was  pend- 
ing on  appeal. 

N.H. — Glens  Falls  Indemnity  Co. 
V.  Keliher,  88  N.H.  253,  187  A. 
473. 

Pa,  —  Pennsylvania  Manufactur- 
ers' Ass*n  Casualty  Ins.  Co.  v. 
Mack.  30  DeLCo.  301.  41  Pa.Dist. 
&  Co.  629,  holding,  however,  that 
the  burden  is  on  the  insurance 
company  to  show  prejudice. 
79.  U.S.— Pacific  Indemnity  Co.  v. 
McDonald,  D.COrc.,  25  F.Supp. 
522. 

See  also,  Farmers  Underwriters 
Ass'n  V.  Wanner.  D.C.Idaho,  30 
F.Supp.  358. 

Eng. — Croxford  v.  Universal  In- 
surance Company,  Limited  (1935) 
2  K.B.  409.  In  England  it  seems 
that  a  statute  has  been  enacted 
particularly  dealing  with  the  lia- 
bility of  insurance  companies 
under  automobile  policies. 
Road  Traffic  Act  (1934). 
N.H. — Great  American  Indemnity 
Co.  of  New  York  v.  Richard,  N. 
H.,  5  A.2d  674. 


80. 


Wash. — ^Trinity  Universal  Ins. 
Co.  V.  Willrich,  13  Wash.2d  263, 
124  P.2d  950,  142  A.L.R.  1,  hold- 
ing that  in  an  action  for  declara- 
tory judgment,  the  court  may  de- 
termine questions  of  fact  when 
necessary  or  incidental  to  a  dec- 
laration of  legal  relations.  So  an 
insurer  could  maintain  an  action 
for  a  declaration  as  to  its  liability 
under  an  automobile  liability  pol- 
icy, notwithstanding  that  the 
court  was  required  to  determine, 
as  a  question  of  fact,  whether  the 
insurer's  notice  of  cancellation 
was  actually  mailed  to  the  in- 
sured before  the  court  could  pass 
on  the  legal  sufficiency  of  the 
notice,  which  was  not  received  by 
the  insured,  where  the  fact  of 
mailing  was  incontrovertibly  es- 
tablished by  the  evidence. 
U.S. — Pacific  Indemnity  Co.  v. 
McDonald.  D.C.Ore.,  25  F.Supp. 
522. 

Eng. — Merchants'  and  Manufac- 
turers* Insurance  Company,  Lim- 
ited V.  Davies  (1938)  1  K.B.  196. 


1408 


Digitized  by 


Google 


Ch.  14  INSURANCB  §  619 

demanding  payment  of  the  insurance  company,  which  liability  the 
said  company  disputed.*^ 

As  to  whether  or  not  the  assured  in  an  automobile  insurance 
policy  gave  the  notice  required  by  the  terms  of  the  policy  to  the 
insurance  company  of  the  occurrence  of  an  accident  will  be  de- 
termined in  a  declaratory  action.**  The  injured  parties  in  an 
automobile  accident  and  the  insured  in  a  policy  covering  an  in- 
volved motor  vehicle  are  necessary  parties  to  an  action  by  the  in- 
surance company  seeking  to  be  relieved  of  liability.** 

Where  a  judgment  is  rendered  against  the  driver  of  the  as- 
sured's  automobile  involved  in  accident,  but  not  against  the  in- 
sured, the  insurance  company  that  issued  the  policy  on  the  auto- 
mobile is  entitled  to  maintain  an  action  for  a  declaration  of  rights, 
with  respect  to  its  liability  for  the  judgment  under  its  policy  ob- 
ligations.*' 

The  insurer  had  a  right  to  proceed  under  the  Federal  Declara- 
tory Judgment  Act  to  determine  its  liability  under  a  policy  cover- 
ing the  insured's  operations  as  a  contract  carrier  for  an  injury  to 
a  member  of  the  public  resulting  from  alleged  negligence  of  the 
insured  while  operating  the  covered  motor  vehicle,  otherwise  than 
in  the  course  of  insured's  business  as  a  contract  carrier,  where  both 
the  insured  and  injured  persons  were  made  parties  to  the  action.** 

Where  parents  of  a  child  killed  by  a  truck  in  Florida  had  execut- 
ed a  release,  which  release  was  procured  by  the  insurance  company 

81.  U.S.— Central  Surety  &  Insur-  84.  U.S.— Maryland  Casualty  Co.  v. 
ance  Corporation  v.  Caswell,  C.  Consumers  Finance  Service  of 
C.A.Fla.,  91   F.2d  607.  Pennsylvania,    C.CA.Pa.,    101  F. 

82.  U.S.— American   Fidelity  &   Cas-  2d  514. 

ualty  Co.  V.  Igo,  D.C.Ky.,  22  F.  C.  E.  Carnes  &  Co.  v.  Employ- 

Supp.  393.  ers'  Liability  Assur.  Corporation, 

83.  U.S. — Maryland  Casualty  Co.  v.  Limited,  of  London,  England,  C 
Sammons,     C.CA.Ga.,    99     F.2d  C.A.La.,  101   F.2d  739. 

323,  certiorari  denied  59  S.Ct.  463,  85.  Wash. — Associated  Indemnity 

306  U.S.  633,  83  L.Ed.  1035.  Corporation    v.    Wachsmith,    2 

Ohio  Casualty  Ins.  Co.  v.  Mil-  Wash.2d  679.  99  P.2d  420. 

ler,  D.C.Mich.,  29  F.Supp.  993.  86.  U.S.— Commercial   Standard    Ins. 

General  Accident   Fire  &   Life  Co.    v.    Foster,    D.C.Kan.,   31    F. 

Assur.    Corporation.    Limited,   of  Supp.   873,   affirmed,   C.C.A.,    121 

Perth  Scotland  v.   Morgan.   D.C.  F.2d  117. 
N.Y.,  30  F.Supp.  753. 
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that  had  issued  a  policy  of  liability  insurance  on  the  truck,  and  the 
parents,  thereafter,  and  notwithstanding  the  release,  sued  the  truck 
owner  in  the  Florida  state  court  for  damages,  but  made  no  claim 
against  the  insurance  company,  the  latter  could  not,  because  of  its 
diverse  citizenship,  carry  the  controversy  into  the  federal  court, 
by  seeking  a  declaration  that  the  release  barred  the  plaintiffs'  right 
of  action,  and  the  situation  is  not  changed  by  the  fact  that  the  in- 
surance company  is  required,  under  its  policy,  to  defend  the  action ; 
this  state  of  facts  fails  to  show  a  justiciable  controversy  in  behalf 
of  the  insurance  company,  sufficient  to  support  a  federal  declara- 
tory judgment  action.*^ 

§  620.    As  to  Whedier  or  Not  Right  of  Examination  Under  Fire 
Insurance  Policy  Waived 

An  action  for  a  declaration  of  rights  is  a  proper  remedy  to  be 
pursued  by  an  insured  for  a  determination  of  the  question  of  wheth- 
er or  not,  under  a  fire  insurance  policy,  the  insurance  company  had 
waived  its  rights  to  examine  insured,  such  examination  being  pro- 
vided for  in  the  policy  of  insurance.** 

87.  U.S.— Liberty   Mut.    Ins.    Co.   v.  88.  U.S.— American    Macaroni    Mfg. 

Lee,  CCA.Fla.,  117  F.2d  735,  ap-  Co.  v.  Niagara  Fire  Ins.  Co.  of 

peal  dismissed  61  S.Ct.  1087,  313  New  York,  D.C.Ala.,  43  F.Sapp. 

U.S.  601,  85  L.Ed.  1552.  933. 
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DECLARATIONS  AS  TO  VALIDITY  AND  CONSTRUC- 

TION  OF  STATUTES,  ORDINANCES, 

CONSTITUTIONALITY, 

AMENDMENTS  AND  TREATIES 

Sec. 

621.  Validity  of  Statutes,  Ordinances,  etc. 

622.  Vagueness   of   State   Statute  —  Necessity   For   State   Construction   in 
Advance  of  Federal  Court  Action 

623.  Construction  of  Statutes  Generally 

624.  Construction  and  Validity  of  Criminal  Statutes 

625.  Construction  of  Constitutions  and  Amendments  Thereto 

626.  Construction  of  Treaties 

627.  Validity  and  Construction  of  Zoning  Ordinances 

628.  Repeal  of  Statutes  Determined 

§  621.    Validity  of  Statutes,  Ordinances,  etc. 

An  action  for  declaratory  judgment  is  an  especially  appropriate 
method  for  the  determination  of  a  controversy  with  respect  to 
the  constitutionality  or  contsruction  of  statutes  andr  ordinances.' 


1.  U.S.~Mill8  V.  Board  of  Educa- 
tion of  Anne  Arundel  County, 
D.CMd.,  30  F.Supp.  245,  where 
statute  permitted  discrimination 
as  to  salary  between  white  and 
colored  school  teachers  was  de- 
clared unconstitutional. 
Ala. — Klein  v.  Jefferson  County 
Building  &  Loan  Ass'n,  239  Ala. 
460,  195  So.  593. 

Johnson  v.  Robinson,  238  Ala. 
568,  192  So.  412. 

Foreman  v.  Davis,  238  Ala.  666, 
193  So.  161.  In  this  case  the  con- 
stitutionality of  a  statute  creat- 
ing a  special  inferior  court  was 
determined  in  a  declaratory  ac- 
tion. 

Shadix  v.  City  of  Birmingham, 
251  Ala.  610,  38  So.2d  851. 
ArU. — Skinner  v.  City  of  Phoenix, 
Ariz.,  95  P.2d  424. 

Francis  v.  Allen,  Ariz.,  96  P.2d 
277. 


Caldwell  v.  Board  of  Regents 
of  University  of  Arizona,  Ariz., 
96  P.2d  401. 

CaL — Essick  v.  City  of  Los  Ange- 
les, —  Cal.App.2d  — ,  205  P.2d  86. 
But  see  34  Cal.2d  614,  213  P.2d 
492. 

Lord  V.  Garland,  27  Cal.2d  840, 
168  P.2d  5. 

Colo. — Armstrong  v.  Mitten,  95 
Colo.  425,  27  P.2d  757. 

Rinn  v.  Bedford,  Colo.,  84  P. 
2d  827. 

Qa.~Shadrick  v.  Bledsoe,  186  Ga. 
345,  198  S.E.  535. 
Kan. — Hyde  Park  Dairies  v.  City 
of  Newton,  167  Kan.  730,  208  P.2d 
221. 

Ky. — George  v.  Bernheim  Distill- 
ing Co.,  300  Ky.  179,  188  S.W.2d 
321. 

Graves  County  v.  Graves  Fiscal 
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Court.  303  Ky.  707,  199  S.W.2d 
137,  involving  construction  of 
statute  regulating  compensation 
of  justice  of  peace  while  attending 
county  court. 

City  of  Owensboro  v.  Hazel, 
229  Ky.  752,  17  S.W.2d  1031. 

J.  D.  Van  Hooser  &  Co.  v.  Uni- 
versity of  Kentucky,  262  Ky.  581, 
90  S.W.2d  1029. 

Mo. — ^John  Bardenheier  Wine  & 
Liquor  Co.  v.  City  of  St.  Louis, 
Mo.;  135  S.W.2d  345,  holding  the 
state  Supreme  Court  had  juris- 
diction of  such  an  action.  So, 
too,  it  was  held  that  it  is  im- 
material in  a  declaratory  action 
whether  it  is  asserted  the  stat- 
ute or  ordinance  violates  the  state 
or  federal  organic  law.  It  should 
be  borne  in  mind,  however,  that 
it  is  only  where  a  federal  court 
has  jurisdiction  of  the  cause  on 
some  other  ground  that  it  will 
pass  upon  the  constitutionality  of 
a  state  statute  or  ordinance  as  to 
whether  or  not  it  offends  against 
the  State  Consitution.   12  C.J.  779. 

City  of  Joplin  v.  Jasper  County, 
349  Mo.  441,  161  S.W.2d  411. 

Tietjens  v.  City  of  St.  Louis,  359 
Mo.  439,  222  S.W.2d  70,  involving 
validity  of  rent  control  statute. 
Neb.— State  ex  rel.  State  R.  R. 
Commission  v.  Ramsey,  151  Neb. 
333,  37  N.W.2d  502. 

Thorin  v.  Burke,  146  Neb.  94, 
18  N.W.2d  664. 

Nebraska  Mid-State  Reclama- 
tion Dist.  V.  Hall  County,  152 
Neb.  410,  41  N.W.2d  397. 

Tukey  v.  Douglas  County,  129 
Neb.  353,  261  N.W.  833. 

Dill  V.  Hamilton,  137  Neb.  723, 
291  N.W.  62,  129  A.L.R.  743. 

Tukey  v.  Douglas  County,  133 
Neb.  732,  277  N.W.  57. 
N.Y. — Board  of  Education  v.  Van 
Zandt,  119  Misc.  124,  195  N.Y.S. 
297,  affirmed  204  App.Div.  856. 
197  N.Y.S.  899,  affirmed  234  N.Y. 


644,  138  N.E.  481. 

Pathe  Exch.  v.  Cobb.  202  App. 
Div.  450,  195  N.Y.S.  661,  affirmed 
236  N.Y.  539,  142  N.E.  274. 

Pratter  v.  Lascoff,  140  Misc. 
211,  249  N.Y.S.  211.  affirmed  236 
App.Div.  713,  258  N.Y.S.  1002,  af- 
firmed 261  N.Y.  509,  185  N.E.  716. 
certiorari  denied  Lascoff  v.  Prat- 
teV,  289  U.S.  754.  53  S.Ct.  785.  77 
L.Ed.  1498. 

Wingate  v.  Flynn,  139  Misc. 
779,  249  N.Y.S.  351,  affirmed  233 
App.Div.  785,  250  N.Y.S.  917.  af- 
firmed  256  N.Y.  690,  177  N.E.  195. 

W.  H.  H.  Chamberlin.  Inc.  v. 
Andrews,  159  Misc.  124.  286  N.Y. 
S.  242,  modified  271  N.Y.  1.  2  N. 
E.2d  22,  106  A.L.R.  1519,  affirmed 
57  S.Ct.  122,  299  U.S.  515.  81 
L.Ed.  380,  rehearing  denied  57 
S.Ct.  926,  201  U.S.  714.  81  L.Ed. 
1365. 

Lapolla  V.  Board  of  Education 
of  City  of  New  York,  172  Misc. 
364,  15  N.Y.S.2d  149,  affirmed  258 
App.Div.  781,  15  N.Y.S.2d  721. 
"Dual  Job  Law"  of  New  York 
was  held  valid  as  applied  to  school 
teachers. 

Weiner  v.  Valentine.  Sup.,  17 
N.Y.S.2d  355.  In  the  cited  case  it 
was  held  that  in  an  action  to  en- 
join a  police  commissioner  from 
enforcing  traffic  regulations  gov- 
erning public  hack  drivers,  and 
for  a  declaration  of  rights  as  to 
the  validity  of  the  regulation,  the 
reasonableness  of  the  regulations 
would  not  be  determined  on  a 
motion  to  dismiss  the  complaint, 
but  the  determination  thereof 
would  be  deferred  until  the  trial. 

Reed  v.  Littleton,  275  N.Y.  150. 
9  N.E.2d  814,  affirming  249  App. 
Div.  310,  292  N.Y.S.  363.  revers- 
ing  159  Misc.  853.  289  N.Y.S.  798. 

Johnson  v.  Etkin.  279  N.Y.  1. 
17  N.E.2d  401,  affirming  255  App. 
Div.  817,  7  N.Y.S.2d  67. 

Hendon  v.  Board  of  Education 
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A  petition  for  a  declaratory  judgment  is  particularly  appropriate 
to  determine  the  constitutionality  of  a  statute  when  the  parties 
desire,  and  the  public  need  requires,  a  speedy  determination  of  the 
public  interests  involved,  therein.* 


of  City  of  New  York,  281  N.Y. 
757,  24  N.E.2d  20.  Constitution- 
ality  of  statute  as  teacher  holding 
dual  position  and  was  held  in- 
valid. 

De  Matteis  v.  Village  of  Peck- 
skill.  282  N.Y.  98,  25  N.E.2d  383. 
affirming  256  App.Div.  924,  10  N. 
Y.S.2d  673,  reargument  denied, 
256  App.Div.  1002,  11  N.Y.S.  556. 
Validity  of  a  franchise  ordinance 
to  operate  a  bus  line,  and  also 
question  the  granting  power's  au- 
thority to  revoke  the  franchise 
will  be  declared. 

Kobb  V.  McNamara,  82  N.Y. 
S.2d  294,  holding  that  the  remedy 
is  limited  to  constitutional  ques- 
tion, or  the  legality  or  meaning  of 
a  statute,  and  it  is  no  question 
of  fact  involved,  see  also,  Dunn 
&  Bradstreet  v.  City  of  New  York, 
276  N.Y.  198,  11  N.E.2d  728. 

Persky  v.  O'Connell,  65  N.Y.S. 
2d  546. 

N.C—Allison  v.  Sharp,  209  N.C. 
477.  184  S.E.  27. 

pkUu— City  of  McAlcstcr  v. 
Grand  Union  Tea  Co.,  Okla.,  98 
P.2d  924. 

Ore— Lucas  v.  Barfield,  118  Ore. 
437,  177  P.2d  244. 
Pa.— Bell    Tel.    Co.    of    Pennsyl- 
vania v.  Lewis,  313  Pa.  374,  169 
A.  571. 

Tcnn.— Goctz  v.  Smith,  152  Tenn. 
451,  278  S.W.  417. 

Spring  Hill  Cemetery  v.  Lind- 
sey,  162  Tenn.  420,  ^7  S.W.2d  HI. 

Georgia  Industrial  Realty  Co. 
V.  City  of  Chattanooga,  163  Tenn. 
435.  43  S.W.2d  490. 

Bowen  v.  Hannah,  167  Tenn. 
451,  71  S.W.2d  672. 


Grubb  V.  Mayor,  etc.,  of  Morris- 
town,  185  Tcnn.  114,  203  S.W.2d 
593,  involving  validity  of  a  statute 
regulating  permit  to  sell  beer. 
Tex. — Pierce  v.  City  of  Stephens- 
ville,  Tex.Civ.App.,  206  S.W.2d 
848. 

Wash. — Berndson  v.  Gray  stone 
Material  Co.,  —  Wash.  — ,  209 
P.2d  326,  involving  the  validity 
and  construction  of  a  statute  with 
respect  to  deduction  from  wages 
of  an  employee  by  an  employer 
to  go  into  a  disability  compensa- 
tion fund.  One  of  the  grounds  of 
invalidity  was  that  the  statute 
had  not  been  voted  on  by  the  peo- 
ple. 

State  ex  rel.  Lyon  v.  Board  of 
County  Commissioners  of  Pierce 
County,  31  Wash.  366,  196  P.2d 
997. 

Township  of  Opportunity  v. 
Kingsland,  194  Wash.  229,  77  P.2d 
793. 

Wis, — State  ex  rel.  Martin  v. 
Zimmerman.  2ZZ  Wis.  442,  289  N. 
W.  662,  wherein  it  was  held  a  de- 
claratory action  lies  to  determine 
the  validity  of  an  act  that  has  been 
partly  approved  and  party  disap- 
proved by  the  Governor. 
2.  N.H. — Carbonneau  v.  Hoosier  En- 
gineering Co.,  —  N.  H.  — ,  7Z  A. 
2d  802. 

Chronicle  and  Gazette  Publish- 
ing Co.  V.  Attorney  General,  94 
N.H.  148,  48  A.2d  478.  168  A.L.R. 
879.  329  U.S.  835,  91  L.Ed.  707, 
67  S.Ct.  632. 

Tirrell  v.  Johnston,  86  N.H.  530, 
171  A.  641. 

Warren  Kay  Studio  v.  Ports- 
mouth, 95  N.H.  171,  59  A.2d  475. 
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Although  ordinances  and  statutes  are  inherently  proper  subjects 
for  a  declaration,  yet  it  may  not  be  rendered  in  respect  to  them  in 
disregard  of  the  customary  limitations  on  the  granting  of  such 
relief.^ 

The  declaratory  judgment  procedure  is  a  handy  tool  for  use  in 
a  case  where  an  important  constitutional  question  needs  speedy 
determination.*  However,  public  importance  should  not  be  over- 
stressed  to  the  extent  of  losing  sight  of  the  other  requisites  neces- 
sary to  call  for  a  test  of  the  constitutionality  of  a  statute  or  ordi- 
nance, and  the  matter  of  public  importance  is  not  all  controlling, 
and  is  not  sufficient  in  and  of  itself  to  move  the  court  to  entertain 
an  action  to  determine  the  validity  of  legislation.'  However,  the 
constitutionality  of  a  statute,  it  has  been  held,  cannot  be  made 
the  subject  of  a  declaratory  action  in  a  jurisdiction  where  the 
statute  limits  such  actions  to  the  construction  of  deeds,  wills,  or 
other  written  instruments.' 

It  seems  to  be  immaterial  whether  the  statute  assailed  in  a  de- 
claratory action  found  its  origin  in  an  initiation  and  submission 
to  the  people,  or  is  enacted  by  the  law-making  body.^ 

It  has  long  been  settled  that  courts  have  jurisdiction  under  the 
declaratory  judgment  act  to  determine  the  validity  or  construction 
of  a  statute  or  ordinance  before  a  party  undertakes  to  act  in  ap- 


Woolf  V.  Fuller,  87  N.H.  64, 
174  A.  193,  94  A.L.R.  1067. 

3.  Ala.— Shadix  v.  City  of  Birming- 
ham, 251  Ala.  610,  38  So.2d  851. 
CaL — Conroy  v.  Civil  Service 
Commission  of  City  of  San  Fran- 
cisco, 75  Cal.App.2d  450,  171  P. 
2d  500. 

Monahan  y.  Department  of 
Water  &  Power  of  City  of  Los 
Angeles,  48  Cal.App.2d  746,  120 
P.2d  730, 

Neb. — State  ex  rcl.  Railroad  Com- 
mission V.  Ramsey,  151  Neb.  333, 
37  N.W.2d  502. 

4.  Ccmn. — Spcctor  Motor  Service  v. 
Walsh,  135  Conn.  37,  61  A2d  89. 
N.H.— Woolf  V.  Fuller,  87  N.H. 
64,  174  A.  193,  94  A.L.R.  1067. 

Tirrell  v.  Johnston,  86  N.H.  530, 
171  A.  641. 


Chronicle  &  Gazette  Publishing 
Co.  V.  Attorney  General,  94  N.H. 
148,  48  A.2d  478. 

5.  Idaho— Thomas  v.  Riggs,  dl  Idaho 
223,  175  P.2d  404. 

6.  S.C.— Daniel  v.  Conestee  Mills, 
183  S.C.  337,  191  S.E.  U,  It  is 
submitted,  however,  that  this  de- 
cision is  unsound,  particularly  in 
view  of  the  fact  that  the  courts 
have  inherent  jurisdiction  to  ren- 
der declaratory  judgments,  and 
that  the  declaratory  judgment 
statute  is  determined  to  be  pro- 
cedural in  character  and  not  juris- 
dictional. 

Sections  2  and  246,  supra. 

7.  Colo. — ^Armstrong  v.  Mitten,  95 
Colo.  425,  37  P.2d  757. 
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parent  violation  thereof.  That  is  the  purpose  and  intent  of  the 
beneficient,  remedial  relief  contemplated  by  the  declaratory  judg- 
ment statute.* 

Indeed  it  is  unnecessary  for  the  assailed  statute  to  have  taken 
effect  in  order  to  entitle  one  whose  rights  it  affects  to  contest  the 
same  by  declaratory  action.*  However,  it  is  well  settled  that  the 
court  will  not  entertain  a  declaratory  action  with  respect  to  the 
effect  and  validity  of  a  statute  in  advance  of  its  enactmcsnt.^^ 

It  seems  to  have  been  intimated  that  a  declaratory  action  will 
lie  to  determine  whether  or  not  the  municipal  authorities  may 


Kan. — Hyde  Park  Dairies  v.  City 
of  Newton,  167  Kan.  730,  208  P. 
2d  221. 

U.S-— Pierce  v.  Society  of  the 
Sisters  of  the  Holy  Names  of 
Jesus  and  Mary,  45  S.Ct  571, 
268  U.S.  510,  69  L.Ed.  1070,  39 
A.L.R.  468.  See,  however,  ap- 
parently contrary  decision,  Bare- 
ham  V.  City  of  Rochester,  221 
App.Div.  36,  222  N.Y.S.  141,  mod- 
ifying 128  Misc.  642,  220  N.Y.S. 
66,  modified  246  N.Y.  140,  158  N. 
E.  51. 

But,  see  Ex-Cell-O  Corporation 
V.  City  of  Chicago,  C.C.A.I11.,  115 
F.2d  627. 

AUl— Lisenba  v.  Griffin,  242 
Ala.  679,  8  So.2d  175,  holding  that 
where  members  of  a  city  barber 
board  provided  for  by  ordinance 
regulating  barber  shops  were  pro- 
ceeding to  qualify,  and  would,  if 
the  ordinance  were  upheld,  pro- 
ceed to  enforce  it  as  a  valid  ordi- 
nance, an  action  for  a  judgment 
declaring  the  ordinance  void  was 
not  premature. 

Ind. — Dept.  of  Financial  Institu- 
tions V.  General  Finance  Corp.,  — 
Ind.  — ,  86  N.E.2d  444. 
N.Y.— Kuhn  v.  Curran,  184  Misc. 
788.  56  N.Y.S.2d  737;  see  also. 
183  Misc.  942,  53  N.Y.S.2d  30,  294 
N.Y.  207.  61  N.E.2d  513. 


N.D. — Ginakes  v.  Johnson,  75  N. 
D.  164,  26  N.W.2d  368, 
Ohic^— Gutelius  v.  Gillan,  1  Ohio 
Supp.  178. 

Waah. — Acme  Finance  Co.  v. 
Huse,  192  Wash.  96,  73  P.2d  341, 
114  A.L.R.  1345,  petition  for  clas- 
sification denied  194  Wash.  706, 
77  P.2d  595,  114  A.L.R.  1345. 

Berndson  v.  Graystone  Materi- 
als Co.,  Wash.,  209  P.2d  326. 
10.  U.S.— See  also,  Great  Atlantic  & 
Pacific  Tea  Co.  v.  Grosjean,  La., 
57  S.Ct.  772.  301  U.S.  412,  81  L. 
Ed.  1193.  112  A.L.R.  293,  affirm- 
ing 16  F.Supp.  499,  rehearing  de- 
nied 58  S.Ct.  3,  302  U.S.  772,  82 
L.Ed.  599. 

Eng.— Croxford  v.  Universal  In- 
surance Company,  Limited  (1936) 
2  K.B.  253. 

Mass. — Hodgman  v.  City  of  Taun- 
ton, 323  Mass.  79,  80  N.E.2d  31. 
N.D.— Anderson  v.  Byrne,  62  N. 
D.  218,  242  N.W.  687.  This  is 
true  as  to  a  statute  initiated  and 
submitted  to  a  vote. 
Va. — But  sec,  City  of  Newport  v. 
Elizabeth  City  County.  189  Va. 
825.  55  S.E.2d  56,  where  it  seems 
to  have  been  held  that  the  valid- 
ity of  an  ordinance  may  be  tested 
when  an  actual  controversy  is 
presented,  even  though  the  ordi- 
nance is  not  enacted. 
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finally  properly  pass  a  certain  ordinance  which  is  then  pending 
before  the  municipal  legislative  body  J*  It  should  be  noted,  how- 
ever, that  it  has  been  held  that  the  courts  have  no  place  in  the  de- 
liberation or  proceedings  of  a  municipal  legislative  body,  or  power 
to  supervise  or  superintend  its  proceedings,  and  this  lack  of  power 
extends  to  the  inability  on  the  part  of  the  court  to  prevent  a  city 
council  from  enacting  or  amending  ordinances,  and  a  court  is  with- 
out power  through  instrumentality  of  a  declaratory  judgment  or 
otherwise  to  stay  or  prohibit  validatory  action  by  municipal  coun- 
cil where  the  council  has  enacted  an  invalid  city  ordinance  and  it 
is  beyond  the  ambit  of  the  authority  of  the  courts  to  stay  or  pro- 
hibit the  enactment  of  an  ordinance  by  a  city  council,  and  any  at- 
tempt to  do  so  is  in  excess  of  the  jurisdiction  of  the  court.^* 

The  restrictions  upon  the  propriety  of  the  grant  by  Federal 
court  of  an  injunction  to  restrain  the  institution  or  prosecutions 
for  violation  of  state  or  municipal  penal  laws  are  in  no  wise  re- 
laxed because  the  application  for  an  injunction  may  be  presented, 
along  with  the  request  for  a  declaratory  decree.**  The  reason  of 
this  is  clear,  since  the  indispensable  justiciable  controversy  in  a 
declaratory  action,  as  well  as  in  actions  generally,  must  in  every 
case  be  present.'*    Not  only  is  it  necessary  that  there  be  a  justi- 


11 


Ariz. — See,  however,  City  of  Phoe- 
nix V.  Superior  Court  of  Maricopa 
County,  65  Ariz.  139,  175  P.2d  811. 
Tenn. — McHugh  v.  Mayor,  etc.  of 
Morristown,  186  Tenn.  175,  208 
S.W.2d  1021. 
12.  Ariz.— City  of  Phoenix  v.  Su- 
perior Court  of  Maricopa  County, 
supra. 

U.S. — City  of  Miami  v.  Sutton, 
181  F.2d  644. 

U.S.—Great  Atlantic  &  Pacific 
Tea  Co.  v.  Grosjean,  La.,  57  S. 
Ct.  772,  301  U.S.  412,  81  L.Ed. 
1193,  112  A.L.R.  293,  affirming 
16  F.Supp.  499,  rehearing  denied 
58  S.Ct.  3,  302  U.S.  772,  82  L.Ed. 
599. 

Pan  American  Petroleum  Co. 
V.  Chase  Nat.  Bank  of  City  of 
New  York,  C.C.A.Cal.,  83  F.2d 
447,  affirming  Chase  Nat.  Bank  of 
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14. 


City  of  New  York  v.  Pan  Amer- 
ican Petroleum  Co.,  9  F.Supp.  394. 
Ala. — Norwood  v.  Goldsmith,  168 
Ala.  224,  53  So.  84. 
Idaho — Koon  v.  Bottolfsen,  66 
Idaho  771,  169  P.2d  345. 
N.Y. — Board  of  Education  v.  Van 
Zandt,  119  Misc.  124,  195  N.Y.S. 
297,  affirmed  204  App.Div.  856, 
197  N.Y.S.  899,  affirmed  234  N. 
Y.  644,  138  N.E.  481. 

Kuhn  V.  Curran,  184  Misc.  788, 
56  N.Y.S.2d  737,  see  also  183  Misc. 
942,  53  N.Y.S.2d  30,  294  N.Y.  207, 
61  N.E.2d  513. 

N.D. — Anderson  v.  Byrne,  62  N. 
D.  218,  242  N.W.  687. 
Ore. — Oregon  Creamery  Mfrs. 
Ass'n  V.  White,  159  Ore.  99,  78 
P.2d  572. 

See  section  9  et  seq.,  supra. 
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ciable  controversy  in  order  to  obtain  a  declaration  as  to  the  va- 
lidity of  a  statute,  but  the  necessary  parties  must  be  before  the 
court,  and  only  parties  who  have  an  interest  in  the  determination: 
of  the  question  may  assert  the  right.*' 

It  is  not  to  be  assumed  in  advance  that  a  state  law  will  be  so  con- 
strued as  to  bring  it  into  a  conflict  with  the  Constitution  or  an  Act 
of  Congress,  and  it  is  not  sufficient,  to  justify  a  declaratory  judg- 
ment, to  show  that  a  state  act  might  be  so  construed  and  applied 
as  to  dilute,  impair  or  defeat  the  rights  under  federal  statutes  and 
the  Constitution,  but  all  presumptions  are  to  the  contrary. 

So  where  no  attempt  had  been  made  to  enforce  the  Labor  Peace 
Act  or  any  part  thereof,  the  trial  court  erred  in  rendering  a  de- 
claratory judgment  regarding  the  validity  of  sections  which  make 
picketing,  boycotting,  striking  and  other  existing  union  activities, 
under  certain  circumstances,  unfair  labor  practices.*' 

It  has  been  decided  many  times  that  differences  of  opinion  as 
to  the  meaning  of  a  statute,  or  the  extent  of  governmental  au- 
thority, or  the  possibility  that  a  person  may  at  some  future  time 
be  adversely  affected  by  the  provisions  of  a  statute,  or  by  the  acts 
of  governmental  officials  acting  thereunder,  do  not  give  rise  to  a 
justiciable  controversy  until  an  actual  concrete  controversy 
arises.*^ 

15.  U.S. — Pan  American  Petroleum 
Co.  V.  Chase  Nat.  Bank  of  City 
of  New  York,  CC.A.CaL,  83  F. 
2d  447,  affirming  Chase  Nat.  Bank 
of  City  of  New  York  v.  Pan 
American  Petroleum  Co.,  9  F. 
Supp.  394. 

Eng. — Smith  v.  Attorney- General 
of  Ontario  (1924)  Can.S.C.R.  331, 
(1924)  3  D.L.R.  189.  Also  it  was 
held  justiciable  controversy  to  be 
lacking. 

Ala. — Norwood  v.  Goldsmith,  168 
Ala.  224,  55  So.  84. 

Fla. — Mclnerney   v.    Ervin,   

Fla.  ,  46  So.2d  458,  holding 

that  a  proper  case  for  the  grant- 
ing of  declaratory  relief  was  pre- 
sented. 


Ky. — Worden  v.  City  of  Louis- 
ville, 279  Ky.  712,  131  S.W.2d 
923. 

Pa.— Public  Defense  Ass'n  v.  Al- 
legheny   County,    12    P.L.J.    ZZl 
(Pa.),  6D.&C.  182. 
TcniL— Goetz  v.  Smith,  152  Tenn. 
451,  278  S.W.  417. 

16.  Colo. — American  Federation  of 
Labor  v.  Reilly,  113  Colo.  90,  155 
P.2d  145. 

17.  U.S. — Asbury  Hospital  v.  Cass 
County,  66  S.Ct.  61,  326  U.S.  207, 
90  L.Ed.  6. 

West  v.  Bank  of  Commerce 
Trust  Co.,  CCA.  Va.,  153  F.2d 
566. 

N.Y.— Tobias  v.  Moses,  11  N.Y. 
S.2d  925. 
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In  an  action  involving  a  zoning  ordinance  especially  designed 
to  prevent  negroes  from  living  in  the  districts  set  apart  for  the 
white  race,  it  clearly  appeared  that  the  plaintiffs  and  other  negro 
citizens  would  be  subject  to  punishment  by  fine  and  imprisonment 
under  the  provisions  of  the  ordinance,  if  they  occupied  their  prop- 
erty for  residential  purposes,  and  therefore  the  mere  existence  of 
the  zoning  provisions  attacked  deprived  the  plaintiffs  and  other 
negro  citizens  of  the  free  use  of  their  property  located  in  said  zon- 
ing districts,  as  well  as  their  right  to  sell  it  for  negro  occupancy, 
and  thus  an  actual,  present,  justiciable  controversy  existed  for  a 
declaratory  judgment  to  determine  the  constitutionality  of  said 
zoning  ordinance.  *• 

In  order  to  obtain  a  declaration  with  respect  to  the  constitution- 
ality of  a  statute,  good  faith  requires  that  the  fullest  disclosure 
of  all  factual  matters  be  made,  and  if  this  is  not  done,  the  relief 
will  be  denied.  ••  Where  it  is  determined  that  an  action  seeking^ 
an  injunction  to  declare  the  validity  of  a  statute  is  not  the  proper 
remedy,  it  is  permissible  by  amendment,  or,  possibly  in  the  absence 
of  an  amendment,  where  the  allegations  are  sufficiently  full,  to 
convert  the  action  into  one  for  declaratory  relief.*® 

Where  a  declaratory  judgment,  if  granted,  would  in  effect  be  a 
decision  upon  the  constitutionality  of  a  federal  statute  having  thei 
same  force  as  an  injunction,  the  statute  providing  for  a  three- 
judge  court  and  directing  appeal  to  the  United  States  court  in  an 
injunction  suit  involving  the  constitutionality  of  a  federal  statute 
would  be  applicable .** 

18.  U.S.— Buchanan  v.  Warlcy,  38  S.  Sup.,  17  N.Y.S.2d  353. 

Ct.  16,  345  U.S.  60,  62  L.Ed.  149,  Moritz    v.     United    Brcthrcns 

L.R.A.  1918C,  210,  Ann.Cas.  1918  Church  on  Statcn  Island,  269  N. 

A,  1201.  Y.  125,  199  N.E.  29. 

Euclid  V.  Ambler  Realty  Co.,  47      20.  N.H.— Woolf  v.  Fuller,  87  N.H. 

S.Ct.  114,  272  U.S.  365,  71  L.Ed.  64,  174  A.  193,  94  A.L.R.  1067. 

303,  54  A.L.R.  1016.  However,  see  sections  349  and 

Monk  V.  City  of  Birmingham,  370,  supra. 
87  F.Supp.  538.                                   21.  U.S.— U.  S.  v.  149  Gift  Packages; 

19.  N.Y. — Moritz  v.  United  Brethrcns  More  or  Less,  Labeled  in  Part 
Church  on  Staten  Island,  244  App.  ''Ingredients;  Sugar,  Corn  Syrup, 
Div.  121,  278  N.Y.S.  342,  reversed  Flour,  Malt,  Nuts,  Cocoanut  and 
on  other  grounds  269  N.Y.  125,  Creamery  Butter,"  D.C.N.Y.,  52 
199  N.E.  29.  F.Supp.  993. 

See  also,  Weiner  v.  Valentine, 
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The  Supreme  Court  of  the  United  States  has  declared  that  it 
will  not  decide  constitutional  issues  which  are  hypothetical,  or  in 
advance  for  necessity  for  deciding  them,  or  without  reference  to 
the  manner  in  which  a  statute,  or  ordinance,  whose  constitutional 
validity  drawn  in  question  is  to  be  applied.** 

Although  ordinances  are  expressly  declared  to  be  proper  sub- 
jects of  declaratory  relief,  yet  a  declaratory  judgment  may  not  be 
rendered  in  respect  to  them  in  disregard  of  the  statutory  limitation 
upon  granting  such  relief,  and  therefore  the  mere  allegation  that 
the  petitioner  is  a  resident  citizen  of  a  municipality  does  not  give 
the  court  jurisdiction  to  declare  on  the  validity  or  constructon  of 
an  ordinance  of  the  city.*' 

A  declaratory  action  is  maintainable  to  test  the  constitutionality 
of  the  exercise  of  police  power.*^ 

The  declaratory  action  lies  to  determine  the  validity  of  Blue 
Sky  Laws  as  affecting  the  sale  of  stocks  or  securities  of  a  cor- 
poration.*»  It  is  appropriate  in  a  declaratory  action  to  test  the 
validity  of  statutes  or  ordinances  with  respect  to  taxation  and  the 
requirement  of  licenses  to  engage  in  a  trade,  business,  or  profes- 
sion, or  distribution  of  revenues  arising  therefrom.*^      The  validi- 

22,  U.S. — Asbury  Hospital  v.  Cass  CaL — Conroy  v.  Civil  Service 
County,  66  S.Ct.  61,  326  U.S.  207,  Commission  of  City  of  San  Fran- 
90  L.Ed.  6.  Cisco,  75  CaI.App.2d  450,  171  P.2d 

American   State   Federation  of  500. 

Labor  v.  McAdory,  65  S.Ct  1384,  Monahan  v.  Department  of  Wa- 

325  U.S.  450,  89  L.Ed.  1725.  ter  &  Power  Co.  of  City  of  Los 

Can.— Samson  v.  Kingston,  (1941)  Angeles,  48  Cal.App.2d  746,  120  P. 

4  D.L.R.  42,  O.W.N.  248,  holding  2d  730. 

that  a  declaratory  judgment  ac-  Neb. — State  ex  rel.  Railroad  Com- 

tion  will  not  lie  for  the  invalida-  mission  v.  Ramsey,  151  Neb.  333, 

tion  of  an  ordinance  where  there  37  N.W.2d  502. 

has  been  no  prosecution  instituted  24.  Iowa — Ostrander    v.    Linn,    237 

under  it  for  its  violation.  Iowa  694,  22  N.W.2d  223. 

Va. — Haughton  v.  Lankford,  189  Tenn. — Bowen    v.    Hannah,    167 

Va.  183,  52  S.E.2d  111,  involving  Tenn.  451.  71  S.W.2d  672. 

the   taking  of  oysters  from   the  25.  Colo. — Bedford  v.  Colorado  Fuel 

waters  of  the  Commonwealth  of  &  Iron  Corporation,  102  Colo.  538, 

Virginia,  and  the  discontinuance  81  P.2d  752. 

of  the  issuance  of  permits  for  that  Ore. — American  Trust  Co.  v.  Mc- 

purpose.  Callister,  136  Ore.  338,  299  P.  319. 

23.  Ala.— Shadix  v.  City  of  Birming-  26.  U.S.— Wm.  B.  Scaife  &  Sons  Co. 
ham,  251  Ala.  610,  38  So.2d  851.  v.  Driscoll,  D.C.Pa.,  18  F.Supp. 
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ty  of  an  act  diverting  all  automobile  revenue  distributable  to  a 
county  to  the  control  and  direction  of  county  district  road  over- 
seers, which  is  contrary  to  a  general  highway  act  providing  for  a 
system  of  intersecting  highways  under  the  supervision  of  the 
state  highway  department  will  be  determined  in  a  declaratory  ac- 
tion, and  it  was  held  void  as  discriminatory.*^ 

The  constitutionality  of  a  statute  permitting  only  registered 
pharmacists  to  own  drug  stores  will  be  determined  in  a  declara- 
tory action.**  The  validity  of  a  statute  attempting  to  regulate 
the  employment  of  county  jail  physicians  and  matrons  will  be 
adjudicated  in  a  declaratory  action.**  The  validity  of  a  statute 
with  respect  to  apportionment  of  fees  for  holding  post-mortem 
examinations  by  the  coroner  may  be  tested  in  a  declaratory  ac- 
tion.*^    Likewise,  the  constitutionality  of  a  merit  system  statute 


748,  affirmed  94  F.2d  664,  certi- 
orari  denied  59  S.Ct.  63,  305  U.S. 
603,  83  L.Ed.  383. 
Ala. — City  of  Enterprise  v.  Flem- 
ing, 240  Ala.  460,  199  So.  691, 
holding  an  action  to  test  the  va- 
lidity of  a  paragraph  of  an  ordi- 
nance levying  a  retail  license  on 
retail  dealers  in  motor  fuels  did 
not  present  justiciable  contro- 
versy. 

Houston  County  Board  of  Rev- 
enue V.  Poyner,  236  Ala.  384,  182 
So.  455. 

Curry  v.  Feld,  238  Ala.  255, 
190  So.  88. 

Ga.— Shadrick  v.  Bledsoe,  186  Ga. 
345,  198  S.E.  535. 
Idaho^Century  Distilling  Co.  v. 
Defenbach,  Idaho,  99  P.2d  56. 
Kan.— State  v.  Gardner,  122  Kan. 
508,  252  P.  463. 

Ky. — City  of  Russell  v.   Fannin, 
296  Ky.  236.  176  S.W.2d  384. 
Minn. — Sverkerson  v.  City  of  Min- 
neapolis. 204  Minn.  388.  283  N.W. 
555,  120  A.L.R.  944. 

Johnson  v.  Ervin.  205  Minn.  84, 
285  N.W.  n. 
N.H.— Woolf  V.   Fuller,  87  N.H. 


64.  174  A.  193,  94  A.L.R.  1067. 
N.Y. — All  American  Bus  Lines  v. 
City  of  New  York,  268  App.Div. 
508,  52  N.Y.S.2d  689,  appeal  grant- 
ed  269  App.Div.  664,  53  N.Y.S.2d 
534. 

27.  Tenn.— Wiseman  v.  Smith,  170 
Tenn.  293,  95  S.W.2d  42. 

28.  N.Y.— Pratter  v.  LascoflF,  140 
Misc.  211,  249  N.Y.S.  211,  af- 
firmed  236  App.Div.  713.  258  N. 
Y.S.  1002,  affirmed  261  N.Y.  509, 
185  N.E.  716,  certiorari  denied 
Lascoff  V.  Pratter,  53  S.Ct  785, 
289  U.S.  754,  11  L.Ed.  1498. 

See  section  727  et  seq.,  infra, 
Lutz  V.  Houck,  263  N.Y.   116, 

188  N.E.  274,  reversing  239  App. 

Div.  828.  264  N.Y.S.  937,  appeal 

dismissed  54  S.Ct.  717,  292  U.S. 

603,  78  L.Ed.  1465. 

Pa. — George    B.    Evans,    Inc.    v. 

Baldridge,  294  Pa.  142,  144  A.  97. 

29.  Ky. — Connors  v.  Jefferson  Coun- 
ty Fiscal  Court,  277  Ky.  23,  125 
S.W.2d  206. 

30.  Ky.— City  of  Louisville  v.  Kean- 
ey,  for  Use  and  Benefit  of  JeflFer- 
son  County,  267  Ky.  557,  102  S.W. 
2d  996. 
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is  determinable  in  a  declaratory  action.'^  A  declaratory  action  is 
a  proper  method  to  determine  the  constitutionality  of  a  statute 
relating  to  the  salaries  of  constables  and  their  deputies  in  certain 
counties.'* 

The  constitutionality  of  a  statute  providing  that  a  county  officer 
shall  be  ex  officio  an  official  of  certain  cities  will  be  declared." 

A  statute  providing  that  employment  agencies  must  deposit  a 
certain  sum  with  a  state  commission,  and  authorizing  such  com- 
mission under  certain  circumstances  to  return  fees  of  applicants 
for  employment  out  of  cash  deposited  after  conducting  a  "hearing" 
was  adjudged  to  be  constitutional  in  a  declaratory  action,  since 
the  statute  by  reasonable  implication  required  that  notice  and  op- 
portunity to  be  heard  should  be  given  before  the  commission 
could  make  an  order  to  pay  out  money  from  the  cash  deposit.'* 
The  validity  of  a  statute  authorizing  the  creation  of  a  new  housing 
authority  in  cities  is  a  proper  matter  to  be  adjudicated  in  a  declara- 
tory action."  A  declaratory  action  lies  to  determine  the  consti- 
tutionality of  a  statute  regulating  the  operation  of  bus  lines.'' 

The  validity  of  an  ordinance  whereby  a  city  and  a  railroad  com- 
pany attempted  to  compromise  differences  in  respect  to  fares  to 
be  charged  within  the  city  is  a  proper  matter  for  an  application 
of  the  declaratory  action.'''  An  action  for  a  declaration  will  lie  to 
determine  the  constitutionality  of  statutory  provisions  for  pay- 
ment into  the  state  treasury  of  gas  and  electrical  corporations' 
consumer  deposits  where  they  are  unclaimed  for  fifteen  years. 

31.  Ala.— Heck  v.  Hall,  238  Ala.  274,  Commission,  53  Ariz.  22,  85  P.2d 
190  So.  280.                                                 54. 

See  section  672,  infra.  See  section  727  et  seq.,  infra. 

32.  U.S.— Mills  V.  Board  of  Educa-  35.  Tenn.— Knoxville  Housing  Au- 
tion  of  Anne  Arundel  County,  thority  v.  City  of  Knoxville,  174 
D.CMd.,  30  F.Supp.  245.     Stat-  Tenn.  76,  123  S.W.2d  1085. 

ute  permitting  discrimination  be-  36.  Ky. — Harrison  v.  Big  Four  Bus 
tween  white  and  colored  school  Lines,  217  Ky.  119,  288  S.W.  1049. 
teachers  declared  invalid.  N.Y. — De  Matteis  v.  Village  of 
Ky.— Jefferson  County  Fiscal  Peekskill,  282  N.Y.  98,  25  N.E.2d 
Court  v.  Thomas,  279  Ky.  458,  130  383,  affirming  256  App.Div.  924, 
S.W.2d  60.  10  N.Y.S.2d  67^,  reargument  de- 
See  section  674,  infra.  nied  256  App.Div.  1002,  11  N.Y.S. 

33.  Ind.— Conter  v.  Post,  207  Ind.  615,  2d  556. 

194  N.E.  153.  37.  Ky.— Scott  v.  Cincinnati  N.  &  C 

34.  Ariz.— McManus     v.      Industrial  Ry.   Co.,  268  Ky.  383,   105  S.W. 

2d  169. 
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The  adjudication  was  in  favor  of  such  statute,  holding  that  it 
was  not  unreasonable  as  to  time,  and  not  confiscatory,  and  did  not 
deprive  the  depositor  of  property  without  due  process  of  law.'* 
An  action  for  a  declaration  is  an  appropriate  remedy  to  test  the 
validity  of  a  statute  conferring  powers  upon  a  state  public  utility 
commission  with  respect  to  the  character  of  the  employees  through 
which  the  public  utility,  as  a  common  carrier,  shall  be  required  to 
render  services.'* 

The  constitutionality  of  an  act  withdrawing  jurisdiction  from 
Federal  District  Courts  of  intrastate  utility  rate  controversies  un- 
der certain  factual  conditions  was  decreed  in  a  declaratory  action, 
and  the  act  was  held  constitutional.*®  The  constitutionality  of  a 
statute  conferring  discretionary  power  on  the  insurance  commis- 
sioner to  approve  special  regulations  of  mutual  or  other  insur- 
ance companies  cannot  be  declared  in  the  class  of  aictions  we  have 
under  discussion  on  refusal  of  permission  to  issue  participating 
policies,  since  no  fire  insurance  policy  other  than  the  standard 
for*m  was  authorized  without  permission  of  the  commissioner.^' 
The  constitutionality  of  a  statute  authorizing  and  legalizing  horse 
racing  is  properly  determinable  in  a  declaratory  action.**  Where 
a  livestock  law  has  been  passed  applicable  to  a  single  county,  its 
validity  will  be  adjudged  in  a  declaratory  action.*' 

An  act  relating  to  the  construction  and  improvement  of  the 
state  highway  system  by  counties,  and  other  persons  and  agencies 
may  be  tested  as  to  validity  in  the  action  we  have  under  dis- 
cussion.** Statutory  enactments  with  respect  to  certain  bridges 
in  the  state  are  subject  to  be  tested  in  an  action  for  a  declaration 
of  rights.**     Statutes  and  ordinances  attempting  to  regulate  the 

38.  N.Y.— Brooklyn  Borough  Gas  Co.  42.  Utah—Utah  State  Fair  Ass'n  v. 
V.  Bennett,  154  Misc.  106,  277  N.  Green,  68  Utah  251,  249  P.  1016. 
Y.S.  203.  43.  TeoiL— Lindsey    v.    Drane,    154 

39.  Tenn.— Nashville,  C.  &  St.  L.  Ry.  Tenn.  458,  285  S.W.  705. 

Co.  V.  Railroad  &  Public  Utilities  44.  Kan.— State    ex    rel.    Smith    v. 

Commission,  159  Tenn.  43,  15  S.  Board  of  Com'rs.  of  Saline  Coun- 

W.2d  751.  ty,  128  Kan.  437,  278  P.  54. 

40.  U.S. — Mississippi  Power  &  Light  45.  Kan. — B*ard  of  Com'rs  of  Wyan- 
Co.  V.  City  of  Jackson,  Miss.,  D.  dotte  County  y.  Kansas  City,  112 
CMiss.,  9  F.Supp.  564.  Kan.  639,  212  P.  70. 

41.  Wyo. — General  Ins.  Co.  of  Ameri-  See  section  697  et  seq.,  infra, 
ca  V.  Ham,  49  Wyo.  525,  57  P.2d 

671. 
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sale  of  various  products  find  solution  as  to  their  validity  in  declara- 
tory actions.*' 

It  may  be  stated  as  a  broad,  general  proposition  that  the  valid- 
ity of  an  ordinance  on  which  a  judgment  of  conviction  is  based 
may  be  challenged  in  an  action  for  declaratory  judgment*^ 

Special  and  general  statutes  with  respect  to  election  contests 
are  subject  to  a  declaratory  action  to  test  their  validity.**  Ques- 
tions in  connection  with  the  validity  of  statute  authorizing  the  use 
of  vote  calculating  machines  by  counties  and  municipalities  are 
properly  determinable  in  a  declaratory  action.** 

Where  the  constitution  of  a  state  required  that  the  matter  of 
creation  of  public  debts  be  submitted  to  the  people,  and  a  statute 
attempted  to  restrict  the  right  to  vote  thereon  to  owners  of  realty 
and  their  wives,  the  validity  of  this  enactment  is  properly  adjudi- 
cated in  a  declaratory  action;  and  in  the  instant  case  it  was  de- 
termined to  be  invalid.'®  The  validity  of  an  ordinance  calling 
an  election  on  the  question  of  incurring  indebtedness  may  be  ad- 
judicated in  a  declaratory  action,  and  the  fact  that  the  call  was 


46.  CaL— La  Franchi  v.  City  of  San- 
ta Rosa,  8  Cal.2d  331,  65  P.2d 
1301,  110  A.L.R.  639. 
Conn.— Shelton  v.  City  of  Shel- 
ton,  111  Conn.  433,  150  A.  811. 
Ky. — ^Jewell  Tobacco  Warehouse 
Co.  V.  Kemper,  206  Ky.  (^1,  268 
S.W.  324. 

Minn. — Barron  v.  City  of  Minne- 
apolis, 212  Minn.  566,  4  N.W.2d 
622,  holding  that  where  plaintiff 
was  engaged  in  business  of  sell- 
ing candy,  gum,  etc.  by  means  of 
coin  vending  machines  was  li- 
censed under  an  ordinance,  but  at 
a  later  time,  a  new  ordinance  was 
enacted  under  which  the  plaintiffs 
right  to  sell,  by  virtue  of  such 
vending  machines  was  denied,  he 
could  maintain  a  declaratory  ac- 
tion to  determine  his  right  to  con- 
duct such  sales,  and  in  order  to 
avoid  the  threatened  risk  of  sum- 
mary proceedings  to  enforce  the 


ordinance  against  him,  and  he  was 
not  required  to  show  the  non- 
existence of  an  adequate  remedy 
at  law. 

N.H.— -Fcrretti  v.  Jackson,  88  N. 
H.  296.  188  A.  474. 

47.  CaL— Portnoy  v.  Superior  Court 
of  Riverside  County,  20  Cal.2d 
375,  125  P.2d  487. 

48.  N.Y.— Metz  v.  Maddox,  121  App. 
Div.  147,  105  N.Y.S.  702,  reversed 
on  other  grounds  189  N.Y.  460, 
82  N.E.  507,  121  Am.St.Rep.  909. 

49.  Ala.— McCall  v.  Automatic  Vot- 
ing Machine  Corporation,  236  Ala. 
10,  180  So.  695. 

See  section  697  et  seq.,  infra. 
Ky. — ^Jefferson    County    ex    rel. 
Grauman  v.  Jefferson  County  Fis- 
cal Court,  273  Ky.  674,  117  S.W. 
2d  918. 

50.  Wyo. — Simkin  v.  Rock  Springs, 
33  Wyo.  166.  237  P.  245. 
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made  after  the  registration  day  for  the  registration  of  voters  had 
passed  does  not  change  the  situation;  and  in  the  instant  case,  the 
validity  of  the  ordinance  was  sustained.'^ 

An  action  in  the  Federal  District  Court  will  not  lie  where  it 
seeks  a  declaratory  judgment  as  to  the  validity  of  an  ordinance, 
and  an  injunction  against  its  enforcement  where  the  ordinance  is 
directed  at  the  holding  of  a  public  auction,  or  conduct  of  business 
similar  to  a  public  auction,  in  the  sale  of  jewelry  during  certain 
hours,  for  the  reason  that  such  ordinance  does  not  violate  any  of 
the  plaintiff's  Federal  Constitutional  rights,  nor  neither  could  there 
be  a  showing  of  any  irreparable  damage,  and  the  fact  that  the  plain- 
tiffs might  be  subjected  to  numerous  prosecutions  for  the  violation 
of  the  ordinance  does  not  afford  any  ground  for  the  invocation  of 
the  Federal  jurisdiction.'* 

Statutes  dealing  with  the  question  of  voting  trusts  and  the 
reduction  of  corporate  capital  stock  are  properly  subject  to  a  de- 
claratory action  determining  their  validity.'*  The  constitutionali- 
ty of  a  statute  providing  for  a  preference  in  favor  of  creditors,  who 
are  manual  or  mechanical  laborers,  for  the  full  amount  due  them 
will  be  determined  in  a  declaratory  action,  and  in  this  case  the  in- 
validity was  adjudged.'* 

The  constitutionality  of  a  statute  attempting  to  require  that  all 
motor  vehicles  operated  within  the  state  be  represented  by  a  cer- 
tificate of  title  issued  in  triplicate  by  a  designated  county  official 
will  be  adjudged  in  a  declaratory  action,  and  was  adjudged  un- 
constitutional in  the  instant  case."  An  ordinance  or  statute  ex- 
panding the  city  limits  is  properly  tested  in  a  declaratory  action 
as  to  validity.'*     So,  too,  the  constitutionality  of  a  statute  pro- 

51.  Ky.— Harris  v.   Morganfield,  201      54.  Ind— McErlain    v.    Taylor,    207 
Ky.  588,  257  S.W.  1032.  Ind.  240,  192  N.E.  260,  94  A.L.R. 

See  sections  697  et  seq.  and  707  1284. 

et  seq.,  infra.  See  section  722  et  seq.,  infra. 

52.  U.S.— City  of   Miami  v.   Sutton,  55.  Tenn.— George  Cole  Motor  Co.  v. 
181  F.2d  644.  McCanless,  174  Tenn.  625,  130  S. 

53.  Ky.— Haggard  v.  Lexington  Util-  W.2d  93. 

ities  Co.,  260  Ky.  261,  84  S.W.2d  56.  Ariz.— Skinner  v.   City  of  Phoc- 

84.  nix,  Ariz.,  95  P.2d  424. 

Tenn.— Life  &  Casualty  Ins.  Co.  Tenn.— Oehmig  v.  City  of  Chat- 

of  Tennessee  v.  McCormack,  174  tanooga,  168  Tenn.  618,  80  S.W.2d 

Tenn.  327,  125  S.W.2d  151.  83. 
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viding  for  redistrictmg  the  state  with  respect   to  congressional 
districts  is  determinable  in  a  declaratory  action.'^ 

Statutes  dealing  with  public  finances  and  the  issuing  of  bonds 
by  the  state  or  subdivisions  thereof,  for  the  purpose  of  repairing 
or  erecting  buildings,  or  otherwise,  may  all  be  tested  as  to  validity 
in  declaratory  actions.*"  Statutory  regulations  with  respect  to 
the  administration  of  public  assistance,  unemployment,  and  re- 
tirement insurance  are  subject  to  a  declaratory  action  to  determine 
their  constitutionality.*' 

Validity  of  statutes  conferring  powers  and  imposing  duties  on 
boards  of  education  and  institutions  of  learning  within  the  state, 
with  respect  to  fiscal  management  of  schools,  classification  of  stu- 
dents, and  financing  and  construction  of  buildings,  and  like  ques- 
tions, will  be  determined  in  a  declaratory  action.*^ 


57.  Ky.— Mahan  v.  Bruce,  246  Ky. 
469.  55  S.W.2d  368. 

58.  Minn. — Board  of  Education  for 
Unorganized  Territory  of  St. 
Louis  County  v.  Borgen,  193 
Minn.  525,  259  N.W.  67. 

Neb. — Southern  Nebraska  Power 
Co.  V.  Village  of  Deshler,  130 
Neb.  133,  264  N.W.  462. 
N.M.— Board  of  Com'rs  of  Gua- 
dalipe  County  v.  State,  43  N.M. 
409,  94  P.2d  515. 

See  section  707  et  seq.,  infra. 
Okla. — In  re  State  Treasury  Note 
Indebtedness,  185  Okla.  10,  90  P. 
2d  19. 

Tcnn.— Caldwell  &  Co.  v.  Lea,  152 
Tenn.  48,  272  S.W.  715. 

59.  Ind.~Meara  v.  Brindley,  207  Ind. 
657,  194  N.E.  351. 

See  section  505  et  seq.,  and  sec- 
tion 532,  supra. 

Minn. — Hessian  v.  Ervin,  204 
Minn.  287,  283  N.W.  404. 
N.Y.— W.  H.  H.  Chamberlin,  Inc. 
V.  Andrews,  271  N.Y.  1,  2  N.E.2d 
22,  106  A.L.R.  1519,  affirming  159 
Misc.  124,  286  N.Y.S.  242,  and  af- 
firmed 57  S.Ct.  122,  299  U.S.  515, 
81  L.Ed.  380,  rehearing  denied  57 


60. 


S.Ct.  926,  301  U.S.  714,  81  L.Ed. 
1365. 

Pa.— Kotch  V.  Middle  Coal  Field 
Poor  Dist.,  329  Pa.  390,  197  A. 
334. 

U.S. — See  also.  Mills  v.  Board  of 
Education  of  Anne  Arundel  Coun- 
ty, D.CMd.,  30  F.Supp.  245, 
wherein  it  was  declared  that  dis- 
crimination between  white  and 
colored  school  teachers  in  county 
schedule  of  minimum  salaries  was 
largely  influenced  by  race  or  col- 
or. A  colored  teacher  was  entitled 
to  declaratory  decree  that  uncon- 
stitutional discrimination  existed. 
Kan.— State  v.  French,  111  Kan. 
820,  208  P.  664. 

State  ex  rel.  Board  of  ComVs  of 
Crawford  County  v.  Crawford 
Tp.,  Crawford  County,  139  Kan. 
553,  32  P.2d  809. 
Ky.— J.  D.  Van  Hooser  &  Co.  v. 
University  of  Kentucky,  262  Ky. 
581,  90  S.W.2d  1029. 

Board  of  Education  of  Wood- 
ford County  V.  Board  of  Educa- 
tion of  Midway  Independent 
Graded  Common  School  Dist., 
264  Ky.  245,  94  S.W.2d  687. 
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A  declaratory  action  is  a  proper  remedy  to  test  the  validity  of 
a  Small  Loan  Act  in  an  action  involving  the  validity  of  a  note 
and  mortgage.'^  Statutory  enactments  relating  to  the  regulation 
and  control  of  burial  associations  are  subject  to  be  determined 
valid  or  invalid  in  a  declaratory  action.'* 

An  action  to  enjoin  the  enforcement  of  a  state  statute  limiting 
the  number  of  cars  that  may  be  contained  in  a  train  is  not  neces- 
sarily a  declaratory  action  and  such  proceeding  was  properly 
brought  in  the  federal  court  prior  to  the  enactment  of  the  United 
States  Declaratory  Judgment  Statute,*'  but  it  would  seem  now 
that  an  action  for  declaration  will  be  an  additional  and  appropriate 
remedy  for  the  speedy  adjudication  of  such  an  important  question. 

It  may  be  generally  stated  that  an  action  for  a  declaration  is 
an  appropriate  method  of  determining  the  validity  not  only  of 
ordinances  and  statutes,  but  of  regulations  promulgated  there- 
under, and  by  virtue  of  the  provisions  thereof.**  Likewise,  a  de- 
claratory action  is  the  proper  method  of  determining  the  validity 
of  an  ordinance  which  it  is  asserted  cotmtervenes  a  statutory 
provision.*' 


Neb.— Taylor  v.  School  Dist  of 
City  of  Lincoln,  128  Neb.  437,  259 
N.W.  168. 

N.Y. — Institute  of  Metropolis  v. 
University  of  Sute  of  New  York, 
274  N.Y.  504,  10  N.E.2d  521,  af- 
firming 159  Misc.  529,  289  N.Y.S. 
660. 

Tenn. — Anderson  v.  Carter  Coun- 
ty, 172  Tenn.  114,  110  S.W.2d 
321. 

61.  Ore. — Wrenn  v.  Portland  Loan 
Co.,  155  Ore.  395,  64  P.2d  520. 

62.  Ky.— Kenton  &  Campbell  Benev. 
Burial  Ass'n  v.  Quinn,  244  Ky. 
260,  50  S.W.2d  554. 

63.  U.S.— Southern  Pac.  Co.  v.  Pe- 
terson, D.CAriz.,  43  F.2d  198. 

64.  U.S.— RoloflF  V.  Perdue,  D.CIowa, 
33  F.Supp.  513. 

Ky.— City  of  Ashland  v.  Steele, 
219  Ky.  341,  292  S.W.  1098. 
N.Y. — Socony- Vacuum  Oil  Co.  v. 
City  of  New  York,  247  App.Div. 
163,  287  N.Y.S.  288,  reargument 


denied  248  App.Div.  723,  290  N. 
Y.S.  141,  affirmed  272  N.Y.  668, 
5  N.E.2d  385. 

McCabc  V.  City  of  New  York, 
170  Misc.  325,  10  N.Y.S.2d  383,  re- 
versed on  other  grounds  257  App. 
Div.  1010,  13  N.Y.S.2d  676,  appeal 
denied  257  App.Div.  1076,  14  N.Y. 
S.2d  996,  reversed  on  other 
grounds  281  N.Y.  349,  23  N.£.2d 
529. 

Dun  &  Bradstreet  v.  City  of 
New  York,  276  N.Y.  198,  11  N.E. 
2d  728,  reversing  Dun  &  Brad- 
street,  Inc.  V.  City  of  New  York, 
251  App.Div.  25,  295  N.Y.S.  351. 
Ore. — Covey  Drive  Yourself  & 
Garage  v.  City  of  Portland,  157 
Ore.  117,  70  P.2d  566. 
65.  Eng. — London  Ass'n  of  Shipown- 
ers and  Brokers  v.  London  and 
India  Docks  Joint  Committee 
(1892)  3  Ch.  242. 
N.Y. — Commission  of  Public 
Charities  of  City  of  Hudson  v. 
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It  seems  that  where  the  validity  of  a  statute  or  ordinance  is  as- 
sailed in  a  declaratory  action  that  the  court  is  under  the  duty, 
in  the  event  that  the  same  is  held  valid,  of  interpreting  the  same, 
to  the  end  that  the  parties  may  have  a  safe  guide  for  a  future 
course  of  conduct.««  The  validity  of  a  statute  which  in  its  op- 
eration delegates  power  of  the  law-making  body  will  be  adjudi- 
cated in  a  declaratory  action.'^ 

Jehovah's  witnesses  were  not  entitled  to  a  declaration  that  city 
ordinances  were  invalid  as  applied  to  them  as  interfering  with  their 
religious  liberties,  where  the  United  States  Supreme  Court  had  in- 
validated similar  ordinances,  and  hence  plaintiffs  no  longer  needed 
such  declaration.'* 

Where  it  was  apparent  that  a  certificate  of  approval  for  the  lo- 
cation of  the  plaintiff's  motor  vehicle  junk  yard  as  required  by 
statute  would  not  have  been  granted  because  of  location  prohibi- 
tion contained  in  a  statute,  even  if  the  plaintiff  had  made  an  ap- 
plication therefor,  the  plaintiff  was  not  under  these  circumstances 
required  to  perform  the  vain  act  of  applying  for  a  certificate  be- 
fore bringing  a  bill  attacking  the  validity  of  the  amended  ordi- 
nance regulating  and  licensing  junk  businesses.** 

Under  the  declaratory  judgment  act  where  results  to  occur  from 
the  enforcement  of  a  statutory  provision  can  be  predicted  with  cer- 
tainty, or  where  the  basic  right  of  the  state  to  enter  legislative 
fields  said  to  be  the  domain  of  the  federal  government  is  questioned, 
a  court  properly  may  declare  with  respect  to  the  validity  of  a  stat- 
ute. However,  under  the  declaratory  judgment  act  the  court  does 
not  have  to  enter  into  a  speculative  inquiry  for  the  purpose  of  up- 
holding or  condemning  statutory  provisions,  the  effect  of  which  in 

Wortman,   255   App.Div.   241,    7  Eng.— See  also,  London  Ass'n  of 

N.Y.S.2d  631,  affirmed  Commis-  Shipowners  and  Brokers  v.  Lon- 

sion  of  Public  Charities  v.  Wort-  don  and  India  Docks  Joint  Com- 

man,  279  N.Y.  711,  18  N.E.2d  325.  mittee  (1892)  3  Ch.  242. 

66.  Mich,— Evans  Products  Co.  v.  68.  U.S.— Whisler  v.  City  of  West 
Fry,  307  Mich.  506,  12  N.W.2d  Plains,  Mo.,  CC.A.Mo.,  137  F.2d 
448.  938. 

Ky. — Dowdy  v.  City  of  Coving-  69.  Vt — Vermont   Salvage   Corp.   v. 

ton,  237  Ky.  274,  35  S.W.2d  304.  Village  of  St.  Johnsbury,  113  Va. 

67.  U.S.— F.  G.  Vogt  &  Sons  v.  Roth-  341,  34  A.2d  188. 
ensies,  D.C.Pa.,  11  F.Supp.  225. 
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concrete  situations  not  yet  developed,  could  not  be  definitely  per- 
ceived."'® 

There  is  no  reason  why  a  declaratory  judgment  action  may  not 
be  maintained  to  test  the  constitutionality  of  legislation  in  virtue 
of  which  the  Civil  Service  Commission  has  passed  rules  and  regu- 
lations with  respect  to  the  removal  of  a  Federal  employee  for  po- 
litical activities."'^ 

§  622.    Vagueness  of  State  Statute — Necessity  for  State  Construc- 
tion in  Advance  of  Federal  Court  Action 

An  objection  that  a  state  statute  is  too  vague  and  uncertain  to 
meet  constitutional  requirements  is  one  which  can  not  appropriate- 
ly be  considered  in  a  declaratory  judgment  proceeding  in  the  fed- 
eral courts  in  advance  of  its  authoritative  construction  by  a  proper 
state  tribunal.  This  is  especially  true  since  it  is  the  duty  of  the 
federal  courts  to  avoid  the  unnecessary  decision  of  constitutional 
questions^* 

§  623.    Construction  of  Statutes  Generally 

It  is  elementary  that  the  courts  have  inherent  power  to  construe 
statutes  and  ordinances  in  any  action  or  proceeding  where  the 
issue  is  justiciably  made."'*     The  inherent  power  of  the  court  to 


70.  Colo. — American  Federation  of 
Labor  v.  Rcilly,  155  P.2d  145. 

71.  U.S.— United  Federal  Workers  of 
America  (CIO)  v.  Mitchell,  67 
S.Ct.  556,  330  U.S.  75,  91  L.Ed. 
754,  56  F.Supp.  621. 

72.  U.S.— Alabama  State  Federation 
of  Labor  v.  McAdory,  65  S.Ct. 
191.  323  U.S.  703,  89  L.Ed.  567, 
1725,  see  also.  246  Ala.  1,  18  So.2d 
810.  See  however,  §  623,  note  82, 
infra. 

73.  U.S.— Livingston  v.  Story,  9  Pet. 
632,  9  U.S.  632,  9  L.Ed  255. 

Chicago  &  N.  W.  R.  Co.  v. 
Whitton,  13  Wall.  270,  13  U.  S. 
270,  20  L.Ed.  571. 

Martin  v.  Hunter's  Lessee,  1 
Wheat.  304,  1  U.S.  304,  4  L.Ed. 
97. 


Smith  V.  Adams,  Dak.,  9  S.Ct. 
566,  130  U.S.  167,  32  L.Ed.  895. 

Holden  v.  Hardy,  Utah,  18  S. 
Ct.  383,  169  U.S.  366,  42  L.Ed. 
780. 

Noble  State  Bank  v.  Haskell, 
Okla.,  31  S.Ct.  186,  219  U.S.  104, 
55  L.Ed.  112,  32  L.R.A.,N.S.,  1062. 
Ann.Cas.l912A,  487,  opinion 
amended  31  S.Ct.  299,  219  U.S. 
575,  55  L.Ed.  341. 

Washington  v.  W.  C.  Dawson 
&  Co.,  Wash.,  44  S.Ct.  302,  264 
U.S.  219,  68  L.Ed.  646. 

Flink  V.  Paladini,  Cal.,  49  S.Ct. 
255,  279  U.S.  59,  73  L.Ed.  613. 

U.S.  V.  Jackson,  50  S.Ct.  143, 
280  U.S.  183,  74  L.Ed.  361. 
N.Y.— New  York  Foreign  Trade 
Zone   Operators  v.   State  Liquor 
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construe  statutes  and  ordinances  of  course  extends  to  the  har- 
monizing of  conflicting  provisions^* 

A  statutory  provision  which  authorizes  reclamation  districts 
to  prosecute  a  special  confirmatory  proceeding,  in  the  nature  of  an 
action  in  rem  in  the  district  court,  where  its  provisions  are  simply 
a  part  of  a  general  act,  complete  within  itself,  will  be  construed 
in  the  light  of  the  holdings  under  the  uniform  declaratory  judg- 
ment act,  and  will  not  be  construed  as  in  any  way  amending  the 
declaratory  statute^' 

So  when  the  Declaratory  Judgment  Statute  was  enacted,  it  was 
found  to  be  a  handy  tool  to  subserve  the  use  of  litigants  desiring 
a  construction  of  statutes.  Its  elasticity  promoted  greater  facility 
in  the  interpretation  of  the  enactments  of  the  law-making  pow- 
ers.^*   The  court,  on  application  of  adverse  parties  with  the  re- 


Authority,  285  N.Y.  272,  34  N.E. 
2d  316. 

Tc3L — Railroad  Commission  v. 
Houston  Natural  Gas  Corp.,  Tex. 
Civ.App.,  186  S.W.2d  117,  error 
refused  without  merit. 

74.  U.S.— Dred  Scott  v.  Sanford,  19 
How.  393,  19  U.S.  393,  15  L.Ed. 
691. 

Miller  v.  Schoene,  Va.,  48  S.Ct. 
246,  276  U.S.  272,  72  L.Ed.  568. 

Marlin  v.  Lewallen,  Okla.,  48 
S.Ct.  248,  276  U.S.  58,  72  L.Ed. 
467,  conformed  to  132  Okla.  32, 
267  P.  625. 

75.  Neb.--Nebraska  Mid-State  Re- 
clamation District  v.  Hall  Coun- 
ty, 152  Neb.  410,  41  N.W.2d  397. 

76.  AUl — State  v.  Tuscaloosa  County, 
233  Ala.  611,  172  So.  892. 

Johnson  v.  Robinson,  238  Ala. 
568,  192  So.  412. 

Ariz. — Francis  v.  Allen,  Ariz.,  54 
Ariz.  2m,  96  P.2d  277. 
Colo. — Hessick  v.   Moynihan,  83 
Colo.  43,  262  P.  907. 

San  Luis  Power  &  Water  Co. 
V.  Trujillo,  93  Colo.  385,  26  P.2d 
537. 

City   of   Sterling  v.   Board   of 


Com'rs  of  Logan  County,  99  Colo. 
n,  60  P.2d  222. 

Idaho — Century  Distilling  Co.  v. 
Defenbach,  Idaho,  61  Idaho  192. 
99  P.2d  56. 

Iowa— State  ex  rel.  Fletcher  v. 
Executive  Council  of  State  of 
Iowa,  207  Iowa  923,  223  N.W.  737. 
Kan. — State  v.  Kaw  Valley  Drain- 
age Dist  of  Wyandotte  County, 
126  Kan.  43,  267  P.  31. 

School  Dist.  No.  19  of  Sheridan 
County  V.  Sheridan  Community 
High  School  of  Sheridan  Coun- 
ty, 130  Kan.  421,  286  P.  230,  re- 
hearing denied,  130  Kan.  749,  288 

P.  m, 

Siefkin  v.  Siefkin,  150  Kan.  396. 
92  P.2d  1005. 

Ky.—Adams  v.  Slavin,  225  Ky. 
135,  7  S.W.2d  836. 

City  of  Louisville  v.  Board  of 
Education  of  Louisville.  229  Ky. 
325,  17  S.W.2d  210. 

Dowdy  V.  City  of  Covington, 
237  Ky.  274,  35  S.W.2d  304. 

City  of  Bowling  Green  v.  Mil- 
liken,  257  Ky.  245.  11  S.W.2d  111. 

Lyttle  v.  Keith,  264  Ky.  652, 
95  S.W.2d  299. 
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quisite  sufficient  interest,  will  construe  an  act  as  it  applies  to  situ- 
ations presented."''' 


Mont — Mulholland  v.  A  y  e  r  s, 
Mont.,  109  Mont.  558,  99  P.2d  234, 
state  statute  construed  with  re- 
spect to  whether  or  not  the  run- 
ning for  another  office  by  a  state 
officer  operated  to  vacate  the  office 
he  was  then  holding. 
N.H.— Tirrell  v.  Johnston,  86  N. 
H.  530,  171  A.  641,  affirmed  55 
S.Ct.  238,  293  U.S.  533,  79  L.Ed. 
641. 

N.J.— Hannan  v.  Wilson,  101  N. 
J.Eq.  743,  139  A.  165. 
N.Y.— Dun  &  Bradstreet  v.  City 
of  New  York,  276  N.Y.  198,  11 
N.E.2d  728,  reversing  Dun  & 
Bradstreet,  Inc.  v.  City  of  New 
York,  251  App.Div.  25,  295  N.Y.S. 
351. 

Donovan  v.  Reynolds,  187  Misc. 
895,  63  N.Y.S.2d  565. 

Persky  v.  O'Connell,  65  N.Y.S. 
2d  546. 

Pa. — Schneider  v.  City  of  Scran- 
ton,  330  Pa.  507,  199  A.  684. 
Tenn.— Goetz  v.  Smith,  152  Tenn. 
451,  278  S.W.  417. 

Pettit  V.  White  County,  152 
Tenn.  660,  280  S.W.  688. 

General  Securities  Co.  v.  Wil- 
liams, 161  Tenn.  50,  29  S.W.2d 
662. 

Tex. — Railroad  Commission  v. 
Houston  Natural  Gas  Corp.,  Tex. 
Civ.App.,  186  S.W.2d  117,  error 
refused  without  merit. 
Wit. — Department  of'  Agriculture 
and  Markets  of  Wisconsin  v. 
Laux,  223  Wis.  287,  270  N.W. 
548. 
77.  U.S. — Mississippi  Power  &  Light 
Co.  V.  City  of  Jackson,  Miss.,  D. 
C.Miss.,  9  F.Supp.  564,  wherein 
it  was  held  words  and  phrases  in 
statutes  would  be  defined  in  a 
declaratory  action,  and  that  ac- 
tion would  lie  therefor. 


Ala.— Teal  v.  Mixon,  233  Ala.  23, 
169  So.  477. 

Tuscaloosa  County  v.  Walker, 
235  Ala.  293,  178  So.  543. 
Ariz.— State  v.  Hunt,  59  Ariz.  256, 
126  P.2d  303,  vacated  on  rehearing 
59  Ariz.  312,  127  P.2d  130,  hold- 
ing that  in  a  mandamus  proceed- 
ing against  the  state  treasurer  in- 
volving the  construction  of  Ari- 
zona laws  of  1941  relating  to  the 
state  hospital,  and  providing  for 
its  administration,  where  the 
question  involved  was  one  in 
which  state  officers  apparently 
differed  as  to  the  correct  inter- 
pretation of  the  statute,  the  case 
was  proper  for  a  declaratory  judg- 
ment, and  in  such  case  the  attor- 
ney general  could  act  without  ap- 
pearing for  both  the  plaintiff  and 
defendant. 

Colo. — City  and  County  of  Den- 
ver V.  Armstrong,  Colo.,  97  P.2d 
448. 

Ky. — Barnes  v.  Indian  Refining 
Co.,  280  Ky.  811,  134  S.W.2d  620. 
Whether  or  not  an  applicant  un- 
der unemployment  compensation 
statute  is  an  employee  or  inde- 
pendent contractor  will  be  de- 
clared. 

Minn. — See  Lundstrom  v.  Mam- 
ple,  205  Minn.  91,  285  N.W.  83. 
N.Y. — Railway  Mail  Ass'n  v. 
Murphy,  N.Y.Sup.,  180  Misc.  868, 
44  N.Y.S.2d  601,  reversed  on  other 
grounds  267  App.Div.  470,  47  N.Y. 
S.2d  404,  affirmed  293  N.Y.  315, 
56  N.E.2d  721,  affirmed  65  S.Ct. 
1483,  holding  where  the  legality 
or  meaning  of  the  statute  or  of 
a  ruling  made  by  an  administra- 
tive official  is  in  dispute,  and  no 
question  of  fact  is  involved,  ac- 
tion for  declaratory  judgment  is 
proper. 
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In  a  declaratory  action  under  the  statute  the  same  as  in  the  ex- 
ercise of  the  inherent  power  of  the  court,  the  court  will  seek  to 
harmonize  conflicting  provisions  of  legislative  enactments.^*  The 
rules  with  respect  to  construction  of  statutes  to  arrive  at  the  de- 
sired goal  of  the  oftentimes  elusive  legislative  intent  are  the  same 
when  the  court  is  attempting  a  construction  in  a  declaratory  ac- 
tion as  in  other  actions^* 

A  fertile  field,  calling  for  the  application  of  the  declaratory 
judgment  action,  in  the  construction  of  statutes,  is  found  in  con- 
nection with  matters  of  taxation  and  licensing.*®  Likewise,  the 
construction  of  a  statute  with  regard  to  tax  sales  will  be  construed 
in  a  declaratory  action.*^  It  seems  that  it  is  immaterial  whether 
the  construction  of  a  statute  in  a  declaratory  action  is  a  state, 
federal  or  municipal  enactment,  and  likewise,  whether  the  con- 
struction is  sought  in  a  state  or  federal  court  since  the  federal 
courts  will  construe  state  statutes  and  vice  versa,  and  it  is  un- 
necessary for  one  class  of  tribunals  to  wait  upon  the  other  for 
movement  in  the  making  of  construction.** 


Tenn.— Buntin  v.  Crowdcr,  173 
Tenn.  388,  118  S.W.2d  221. 
Waih.— Spokane  County  ex  rel. 
Sullivan  v.  Glover,  2  Wash.2d  162, 
97  P.2d  628.  Duties,  rights  and 
liabilities  under  a  statute  declared. 

78.  Ky.— City  of  Sturgis  v.  Christ- 
enson  Bros.  Co.,  235  Ky.  346,  31 
S.W.2d  386. 

79.  N.H.—Faulkner  v.  City  of  Keene, 
85  N.H.  147,  155  A.  195. 

80.  Ala. — City  of  Opp  v.  Brogden, 
236  Ala.  180,  181  So.  752. 

Durr  Drug  Co.  v.  Long,  237 
Ala.  689,  188  So.  873. 
Aiiz. — Moore  v.  Pleasant  Hasler 
Const.  Co.,  50  Ariz.  317,  72  P.2d 
573,  reversed  on  other  grounds 
on  rehearing  51  Ariz.  40,  76  P.2d 
225. 

Idaho— Century  Distilling  Co.  v. 
Defenbach,  61  Idaho  192.  99  P.2d 
56.  In  this  case  it  was  held  that  the 
declaratory  action  relating  to  the 
construction  of  statutes  compre- 
hends an  action  to  determine  a 


81. 


82. 


nonresident's  obligation  to  pay 
tax  on  net  income  with  relation 
to  business  transacted  under  liq- 
uor control  act  of  Idaho. 
Kan.— Topeka  State  Bank  v.  Tax 
Commission  of  Kansas,  114  Kan. 
267,  217  P.  304. 

Mich.— Secretary  of  State  v.  Pot- 
ter, 252  Mich.  460,  233  N.W.  380. 
Neb.— Lincoln  Telephone  &  Tele- 
graph Co.  V.  Albers,  126  Neb.  329, 
253  N.W.  429. 

Nelsen  v.  Tilley,  Neb.,  137  Neb. 
327,  289  N.W.  388.  See  however, 
§  622,  supra. 

Colo.— City  &  County  of  Denver 
V.  Armstrong,  105  Colo.  290,  97 
P.2d  448,  holding  that  sUte  sales 
tax  could  not  be  made  retroactive 
in  its  operation. 

Ky.— Russell  v.  Board  of  Educa- 
tion of  Logan  County,  247  Ky. 
703,  57  S.W.2d  681. 
U.S.— Spokane  County  v.  U.  S., 
Wash.,  49  S.Ct.  321,  279  U.S.  80, 
73  L.Ed.  621. 
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Where  it  is  apparent  that  an  emergency  price  control  act  was 
enacted  for  the  benefit  of  the  farmer,  and  although  the  act  confers 
jurisdiction  upon  the  Federal  district  courts  to  grant  declaratory 
relief,  in  cases  falling  within  the  ambit  of  the  act,  still  one  who  is 
clearly  not  within  the  purview  of  the  legislation  can  not  assert  any 
rights  under  the  act,  by  resort  to  a  declaratory  action  in  the  Fed- 
eral court."* 

So,  within  the  function  of  the  courts  to  construe  statutes  by 
the  use  of  the  declaratory  action,  comes  the  matter  of  the  con- 
struction of  the  municipal  charters.**  Statutes  regulating  the  hold- 
ing of  elections  and  the  dealing  with  cognate  questions  in  respect 
thereto  will  be  construed  at  the  hands  of  the  courts  through  the 
instrumentality  of  the  declaratory  action.*' 

Statutes  regulating  the  conduct  of  places  of  business,  such  as 
dance  halls,  beer  parlors,  restaurants,  and  the  like,  are  properly 
construable  in  a  declaratory  action.**  City  ordinances  and  stat- 
utes relating  to  the  construction  of  public  improvements  and  the 
financing  thereof,  such  as  bond  issues  and  the  like,  are  proper 
matters  for  construction  in  a  declaratory  action.*"'  Questions 
arising  with  respect  to  the  legislative  enactment  for  the  purpose 


Gary  v.  Corporation  Commis- 
sion of  Oklahoma,  D.C.Okla.,  9 
F.Supp.  709,  affirmed  Corporation 
Commission  of  Oklahoma  v.  Cary, 
56  S.Ct.  300,  296  U.S.  452,  80  L. 
Ed.  324. 

Tenn. — Parmer   v.    Lindsey,    157 
Tcnn.  29,  3  S.W.2d  657. 

83.  U.S.— Atlantic  Meat  Co.  v.  Re- 
construction Finance  Corp.,  166 
F.2d  51. 

84.  U.S.— Slaughter  House  Cases,  16 
Wall.  36,  16  U.S.  36,  21  L.Ed. 
394. 

Mich.— City  of  Detroit  v.  Sitter, 
288  Mich.  505,  285  N.W.  40. 

85.  Ky.— Nuetztl  v.  Bradsby,  205  Ky. 
130,  265  S.W.  503. 

Poston  V.  Daily,  210  Ky.  649, 
276  S.W.  554. 
Campbell  County  Election  Com- 


mission V.  Weber.  240  Ky.  373,  42 
S.W.2d  511. 

Board  of  Registration  Com*rs. 
V.  Campbell,  251  Ky.  597,  65  S.W. 
2d  713.  As  to  the  right  of  a  bar 
association  to  conduct  a  plebiscite 
showing  preference  of  the  bar 
with  respect  to  judicial  candidates 
will  be  declartd.  La  Belle  v.  Hen- 
nepin County  Bar  Ass'n,  206  Minn. 
290,  288  N.W.  788. 
Mont — Mulholland  v.  A  y  e  r  s, 
109  Mont.  558,  99  P.2d  234. 
Neb. — ^Thurston  County  Farm 
Bureau  v.  Thurston  County,  136 
Neb.  575,  287  N.W.  180. 
N.Y.— Wingate  v.  Flynn,  139 
Misc.  779,  249  N.Y.S.  351,  affirm- 
ed 233  App.Div.  785,  250  N.Y.S. 
917.  affirmed  256  N.Y.  690,  177 
N.E.  195. 
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of   expansion  of  the  city  boimdary   lines  to  embrace  contiguous 
territory,  will  be  construed  in  a  declaratory  action.*" 

Contentions  with  respect  to  the  interpretation  of  sales  tax  stat- 
utes and  ordinances  will  be  solved  in  declaratory  actions.*' 

A  statute  regulating  the  registration  of  motor  vehicles  will  be 
interpreted,*^  as  will  controversies  with  regard  to  the  construc- 
tion and  meaning  of  old-age  pensions  and  unemployment  com- 
pensation enactments.**  Statutes  regulating  professions  are  con- 
struable  in  an  action  for  declaration.** 

A  declaratory  action  lies  to  obtain  an  interpretation  of  a  statute 
providing  that  no  transfer  of  corporate  stock  shall  be  valid  against 
a  bank  so  long  as  the  registered  holder  thereof  shall  be  liable 
thereon  as  principal,  debtor,  surety,  or  otherwise  to  the  bank.** 
A  statute  dealing  with  the  handling  of  juveniles  and  the  appoint- 
ment of  probation  officers  is  properly  construable  in  a  declaratory 
action.**  Declaratory  action  will  lie  to  interpret  statutes  relating 
to  the  condemnation  of  land  under  the  right  of  eminent  domain.** 

Where  an  act  of  the  legislature  provided  that  a  street  outside  of 
a  city  should  be  a  duly  established  county  highway,  and  it  ap- 
peared that  the  highway,  as  located  on  the  ground,  was  not  in  ac- 

86.  Mich.~Mallach    v.    City   of    Mt.  Growers'    Corp.    Ass*n,    201    Ky. 
Morris,  287  Mich.  666,  284  N.W.            441,  257  S.W.  33. 

600.  90.  Ky.— Martin  v.  Louisville  Motors, 

N.H.— Chung  Mee  Restaurant  v.  276  Ky.  696,  125  S.W.2d  241. 

Healy,  86  N.H.  483,  171  A.  263.  91.  Colo.— City  and  County  of  Den- 

87.  Kan.— State     ex    rel.     Ward    v.  ver  v.  Lynch,  92  Colo.  102,  18  P. 
Board    of    Com'rs    of    Republic  2d  907,  86  A.L.R.  907. 
County,  148  Kan.  376,  82  P.2d  84.  Wash.— Johnson    v.     State,     187 
Ky.— City   of   Jackson   v.    Riffle,  Wash.  605,  60  P.2d  681,  106  A.L. 
219  Ky.  689,  294  S.W.  142.  R.  237. 

N.M. — Board    of    Education    of  92.  Minn.— Gullings   v.    State   Board 

School  Dist.  No.  5  in  San  Juan  of  Dental  Examiners,  200  Minn. 

County  V.   Patton,  43  N.M.   107,  115,  273  N.W.  703. 

86  P.2d  277.  93.  Kan.— Gould    v.     Fidelity    State 

88.  Tcnn.— Johnson   City   v.    Clinch-  Bank  of   Dodge    City,   149   Kan. 
field  R.  Co.,  163  Tenn.  332,  43  S.  422,  87  P.2d  594. 

W.2d  386.  •  94.  Ky.— Beauchamp  v.  Silk,  275  Ky. 

89.  Ala.— Lone  Star  Cement  Corpo-  91,  120  S.W.2d  765. 

ration  v.  State  Tax  Commission,      95.  Tenn. — Georgia    Industrial   Real- 
234  Ala.  465,  175  So.  399.  ty  Co.  v.   City  of   Chattanooga. 

Ky.— Potter    v.    Dark    Tobacco  163  Tenn.  435,  43  S.W.2d  490. 
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cordance  with  the  original  act,  and  a  curative  act  was  pasased 
legalizing  the  highway  as  located  upon  the  ground,  then  the  effect 
of  this  legislation  may  properly  be  declared  in  an  action  brought 
for  that  purpose,  where  a  justiciable  controversy  has  arisen,  wheth- 
er the  highway  should  be  located  as  originally  provided,  or  con- 
firmed in  its  location  in  accordance  with  the  curative  legislation .»• 

So,  too,  a  declaratory  action  is  properly  maintainable  to  con- 
strue a  statute  relating  to  specific  performance.^''  So  far  as  the? 
applicability  of  a  declaratory  action  to  determine  the  proper  in- 
terpretation of  a  statute  is  concerned,  it  does  not  seem  to  be  ma- 
terial whether  such  an  enactment  is  public  or  private  in  charac- 
ter.**  The  action  we  have  under  discussion  will  lie  to  ascertain 
the  meaning  of  a  statute  relative  to  the  conveyance  of  school 
lands.**  Regulations  promulgated  under  statutory  authority  come 
within  the  ambit  of  the  power  of  the  court  to  construe  the  same.* 

Enactments  affecting  the  salary  of  a  public  officer  are  properly 
construed  in  declaratory  actions.*  Statutory  provisions  regulating 
business  such  as  insurance  companies,  and  burial  associations,  as 
well  as  other  lines  of  business,  may  be  construed  in  declaratory 
actions.'  A  statute  having  for  its  object  an  interdiction  against 
the  increase  of  interest  rates  at  maturity  of  obligations  is  subject 
to  be  construed  in  a  declaratory  action.*  Statutory  enactments 
with  respect  to  salary  of  school  teachers  and  compensation  of 
persons  engaged  in  transportation  of  school  children  by  bus  are 
properly  construable  in  declaratory  actions.* 


96.  Ariz.— Calhoun  v.  Moore,  69  Ariz. 
402,  214  P.2d  799. 

97.  N.J.— Hannan  v.  Wilson.  101  N.J. 
Eq.  743,  139  A.  165. 

96.  Tcnn.— Pettit  v.  White  County, 
152  Tenn.  660,  280  S.W.  688. 

99.  Vt — ^Jones  v.  Vermont  Asbestos 
Corporation,  108  Vt  79,  182  A. 
291. 

1.  Tenn. — ^Tennessee  Eastern  Elec- 
tric Co.  V.  Hannah,  157  Tenn. 
582,  12  S.W.2d  372. 

2.  Ala.— Storrs  v.  Heck,  238  Ala. 
196,  190  So.  78. 

3.  Ky. — Goodpaster  v.  Kenton  & 
Campbell    Benev.    Burial    Ass'n, 


279  Ky.  92,  129  S.W.2d  1033. 
Pa.— Simon  v.  City  of  York,  51 
York  117  (Pa.),  30  D.  &  C.  487,  as 
to  whether  or  not  a  city  ordi- 
nance regulating  the  opening  or 
enlarging  of  junk  yards  was  ap- 
plicable to  the  purchase  of  a 
yard  from  the  estate  of  a  dece- 
dent who  had,  before  his  death, 
operated  same,  will  be  determined 
in  a  declaratory  action. 

4.  N.Y.— Ellgan  Realty  Co.  v.  Irv- 
ing Trust  Co.,  252  App.Div.  882, 
300  N.Y.S.  1. 

5.  Colo. — Washington  County  High 
School  Dist.  V.  Board  of  Com'rs 
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The  declaratory  remedy  is  apposite  where  there  is  involved  the 
validity  and  interpretation  of  the  provisions  of  an  act  of  the  legis- 
lature, the  status  of  appropriations  for  the  benefit  of  state  insti- 
tutions and  other  public  purposes,  as  set  up  in  such  act.« 

Where  a  statute  clearly  and  immediately  affects  the  property 
rights  of  the  citizen,  he  has  an  immediate  and  present  controversy 
with  reference  to  the  validity  of  such  a  statute,  without  first  sub- 
jecting himself  to  a  criminal  prosecution  or  other  severe  penalties 
provided  by  the  statute,  and  when  a  party  has  complied  with  the 
valid  provisions  of  a  municipal  building  code,  a  suit  attacking  the 
constitutionality  of  an  ordinance  which  prohibits  the  use  or  oc- 
cupancy of  property  solely  on  the  basis  of  color  is  not  prematurely 
brought^ 

It  seems  sufficient  to  warrant  an  application  to  the  court  by 
means  of  a  declaratory  action  with  respect  to  the  construction 
of  enactments  by  law-making  powers,  that  there  is  a  reasonable 
dispute  between  the  parties  with  respect  to  a  correct  interpretation 
thereof.*  No  reason  appears  why  a  statute  will  not  be  construed 
in  a  declaratory  action  before  its  effective  date,  where  there  is  a 
justiciable  controversy  existing  between  the  parties  with  respect 
thereto.* 


of  Washington  County,  85  Colo. 
72,  273  P.  879. 

Kan.— Waits  v.  Kelley,  118  Kan. 
751,  236  P.  827. 

Mich. — Board    of    Education    of 
City   of   Detroit   v.    Elliott,   319 
Mich.  436,  29  N.W.2d  902. 
U.S. — Mont  V.  City  of  Birming- 
ham, 87  F.Supp.  538. 

Sec  also,  Terrace  v.  Thompson, 
44  S.Ct.  15,  263  U.  S.  197,  68  L.Ed. 
255. 

Pierce  v.  Society  of  the  Sisters 
of  the  Holy  Names  of  Jesus  & 
Mary,  45  S.Ct.  571,  268  U.S.  510, 
69  L.Ed.  1070,  39  A.L.R.  468. 

Village  of  Euclid,  Ohio  v.  Am- 
bler Realty  Co.,  47  S.Ct.  114,  272 
U.S.  365,  71  L.Ed.  303,  54  A.L.R. 
1016. 
,  Ohio— Village  of  Bay  v.  Gclvick, 
58  Ohio  App.  51,  15  N.E.2d  786. 


Va. — Sec  also,  D.  D.  Jones  Trans- 
fer &  Warehouse  Co.  v.  Common- 
wealth ex  rel.  State  Corporation 
Commission,  Va.,  5  S.E.2d  628. 
U.S.— Pierce  v.  Society  of  the 
Sisters  of  the  Holy  Names  of 
Jesus  and  Mary,  45  S.Ct  571,  268 
U.S.  510,  69  L.Ed.  1070,  39  A.L.R. 
468.  See,  however,  Bareham  v. 
Rochester,  221  App.Div.  36,  222 
N.Y.S.  141,  modifying  128  Misc. 
642,  220  N.Y.S.  66,  modified  246 
N.Y.  140,  158  N.E.  51. 
Eng. — Croxford  v.  Universal  In- 
surance Company,  Limited  (1936) 
2  K.B.  253. 

Wash. — Acme  Finance  Co.  v. 
Huse,  192  Wash.  96,  73  P.2d  341, 
114  A.L.R.  1345,  petition  for  clas- 
sification denied  194  Wash.  706, 
77  P.2d  595,  114  A.L.R.  1345. 
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A  gas  company's  suit  for  a  declaration  determining  whether  cer- 
tain statutes  authorized  the  railroad  commission  to  furnish  and 
use  its  employees  and  their  evidence  in  the  preparation  of  and  on 
the  company's  appeal  to  the  commission  for  a  review  of  a  city 
ordinance  reducing  the  gas  rates,  and  for  injunctive  relief,  was 
not  merely  a  suit  to  enjoin  a  pending  incomplete  proceeding  or 
hearing,  but  a  suit  for  a  declaratory  judgment  construing  statutes 
with  a  prayer  for  merely  ancillary  injunctive  relief  and  hence, 
within  the  district  court's  jurisdiction. '^ 

Where  the  plaintiff  is  fearful  of  incurring  a  penalty  under  a  re- 
cently enacted  statute,  if  he  should  bring  an  action  and  there  is 
just  basis  for  such  fear  presented,  then  a  declaratory  action  will 
lie  to  determine  whether  or  not  the  plaintiff  may  safely  present 
such  action  without  incurring  liability  for  a  criminal  prosecution.^^ 

§  624.     Construction  and  Validity  of  Criminal  Statutes 

A  declaratory  action  is  a  proper  remedy  to  test  the  validity  of 
a  criminal  statute  where  it  affects  one  in  his  trade,  business  or 
occupation.'* 

Where  an  ordinance  is  penal  in  its  nature  but  affects  automobile 
dealers  in  their  business,  since  its  purpose  was  to  regulate  the  busi- 


10.  Tex. — Railroad  Commission  v. 
Houston  Natural  Gas  Corp.,  Tex. 
Civ.App.,  186  S.W.2d  117,  error 
refused  without  merit. 

11.  N.J.— Blackman  v.  lies,  4  N.J. 
82,  71  A.2d  633.  In  the  cited  case 
the  plaintiff  was  a  mother  of  a 
daughter  that  had  been  debauched 
by  the  defendants,  the  daughter 
being  14  years  of  age,  and  the 
plaintiff  entertained  apprehensions 
if  she,  as  mother  of  the  daughter, 
brought  an  action  for  loss  of 
service  and  the  like,  she  might  be 
subject  to  a  criminal  prosecution 
because  there  had  been  enacted  a 
statute  abolishing  the  causes  of 
action  commonly  known  as:  Ac- 
tion for  Seduction,  Alienation  of 
Affection,  Criminal  Conversation, 
and  Breach  of  Contract  to  Marry. 

12.  U.S. — Sunshine    Mining    Co.    v. 


Carver,  D.C.Idaho,  34  F.Supp. 
274,  holding  that  under  the  De- 
claratory Judgment  Act  a  transfer 
of  the  interpretation  of  the  stat- 
ute from  the  criminal  to  a  civil 
court  will  be  approved  if  there  is 
a  substantial  controversy  existing. 
Neb.— Dill  v.  Hamilton,  137  Neb. 
723,  291  N.W.  62,  129  A.L.R.  743. 
This  case  involved  the  right  to 
hold  spiritualistic  seances  for 
gain. 

N.J.— Moresh  v.  O'Regan,  120  N. 
J.Eq.  534,  187  A.  6i9,  reversed  on 
other  grounds,  122  N.J.Eq.  388, 
192  A.  831,  194  A.  156. 
Tenn. — Lindsey  v.  Drane,  154 
Tenn.  458,  285  S.W.  705. 

Erwin  Billiard  Parior  v.  Buck- 
ner,  156  Tenn.  278,  300  S.W.  565. 
Tex.— Clark  v.  City  of  Dallas, 
Tex.Civ.App.,  228  S.W.2d  946. 
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ness  of  dealers  in  second  hand  automobiles,  this  does  not  in  any 
way  militate  against  the  right  of  a  dealer,  affected  by  such  ordi- 
nance, to  resort  to  declaratory  and  injunctive  relief  against  the  en- 
forcement of  the  ordinance,  and  the  court  has  ample  jurisdiction 
to  entertain  such  an  action.^' 

An  action  for  declaratory  judgment  is  maintainable  to  test  the 
validity  of  a  penal  statute,  even  after  a  criminal  prosecution  has 
been  instituted  thereunderJ^  But  the  initiation  of  declaratory 
proceedings  of  themselves  do  not  operate  to  stay  the  enforcement 
of  a  penal  statute  during  the  pendency  thereof  J* 

§  625.    Construction  of  Constitutions  and  Amendments  Thereto 

Long  before  the  enactment  of  the  Declaratory  Judgment  Stat- 
utes, the  courts,  of  course,  in  proper  cases  construed  the  Constitu- 
tions of  the  United  States  and  of  the  States  J*  So,  too,  it  has  been 
held  proper  under  the  declaratory  judgment  statutes  to  construe 
State  Constitutions.'^ 

Where  it  is  sought  to  obtain  a  declaration  with  respect  to  the 
proper  construction  of  a  constitutional  amendment,  the  courts 
will  readily  take  jurisdiction  of  an  act,  in  view  of  a  public  interest 
inherent  within  such  questions,  and  where  it  is  doubtful  as  to  the 
expiration  of  the  tenure  of  a  public  officer  under  a  constitutional 
amendment,  then  a  complaint  will  be  treated  as  one  for  declaratory 
relief  even  though  it  is  not  strictly  such,  in  order  that  the  question 

13.  Tex.— Clark  v.  City  of  Dallas,  S.Ct.  14,  211  U.S.  78,  53  L.Ed.  97. 
Tcx.Civ.App.,  228  S.W.2d  946.  Wadley    Southern    R.    Co.    v. 

14.  N.J.— Moresh  v.  O'Regan,  120  N.  Georgia,  Ga.,  35  S.Ct  214,  235 
J.Eq.   534,    187   A.   619,   reversed  U.S.  651,  59  L.Ed.  405. 

on    other    grounds,    122    N.J.Eq.      17.  Colo.— Bedford    v.    Sinclair,    112 

388,  192  A.  831,  194  A.  156.  Colo.  176,  147  P.2d  486. 

15.  Tenn. — Erwin  Billiard  Parlor  v.  Ky. — Kavanaugh  v.  Chandler,  255 
Buckner,  156  Tenn.  278,  300  S.  Ky.  182,  72  S.W.2d  1003,  95  A.L. 
W.  565.  R.  273. 

16.  U.S.— Slaughter  House  Cases,  16  N.Y.— Canteline  v.  McClellan,  171 
Wall.  36,  16  U.S.  36,  21  L.Ed.  394.  Misc.   327,   12   N.Y.S.2d  642,  re- 
Minor  V.  Happersett,  21  Wall.  versed  on  other  grounds  258  App. 

162,  21  U.S.  162,  22  L.Ed.  627.  Div.  314,  16  N.Y.S.2d  792,  affirmed 

Hurtado   v.   California,   Cal.,   4  282    N.Y.    166,    25    N.E.2d    972. 

S.Ct.  Ill,  110  U.S.  516,  28  L.Ed.  However,  see  Hanley  v.  Wetmore, 

232.  15  R.L  386,  6  A.  777. 
Twining  v.  New  Jersey,  N.J.,  29 
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involved  may  be  set  at  rest.^*  Likewise  if  it  is  necessary  to  de- 
termine whether  or  not  police  officers  are  public  officials  under  the 
Constitution,  that  matter  may  be  adjudicated  in  a  declaratory 
action.**  A  cognate  question  to  those  under  discussion  is  whether 
or  not  an  amendment  to  the  Federal  Constitution  has  been  prop- 
erly ratified  by  a  state.*® 

The  fact  that  the  governor  had  certified  to  the  Secretary  of 
State  of  the  United  States  a  copy  of  the  legislative  resolution 
ratifying  a  proposed  amendment  to  the  Federal  Constitution,  does 
not  preclude  the  state  courts  from  determining  whether  the  amend- 
ment was  still  before  the  states  and  does  not  render  a  suit  chal- 
lenging the  validity  of  the  ratifications  moot,  since  the  governor 
was  acting  in  a  purely  "ministerial  capacity",  and  his  act  does  no 
more  than  make  a  record  which  was  prima  facie  evidence  of  the 
action  taken  by  the  state.** 

§  626.    Construction  of  Treaties 

The  federal  courts,  and  probably  in  proper  cases  subject  to  re- 
view of  the  Supreme  Court  of  the  United  States,  state  courts  will 
construe  treaties  made  between  the  United  States  and  foreign 
powers.**  No  reason  appears  why  a  declaratory  action  would 
not  be  a  proper  remedy  for  the  construction  of  such  treaties,  how- 
ever, no  reported  case  dealing  therewith  has  been  encountered. 

§  627.    Validity  and  Construction  of  Zoning  Ordinances 

That  the  validity  of  a  zoning  ordinance  may  be  a  proper  sub- 
ject matter  of  a  declaratory  action  does  not  admit  of  doubt  at 
this  time.*'    Likewise,  a  declaratory  action  is  maintainable  to  as- 

18.  Ind. — Kirkpatrick  v.   King,  22.  U.S. — Nielsen  v.  Johnson,  Iowa, 

Ind.  ,  91  N.E.2d  785.  49  S.Ct.  223,  279  U.S.  47,  73  L. 

19.  N.Y.— Canteline  v.  McClellan,  171  Ed.  607. 

Misc.  327,   12   N.Y.S.2d  642.  re-  23.  CaL— Skalko   v.   City   of  Sunny- 
versed  on  other  grounds  258  App.  vale,  Cal.Sup.,  93  P.2d  93. 
Div.  314,  16  N.Y.S.2d  792,  affirm-  Ind.— -City  of  South  Bend  v.  Marc 
cd  282  N.Y.  166,  25  N.E.2d  972.  kle,  Ind.,  18  N.E.2d  764. 

20.  Ky.--Wise  v.  Chandler,  270  Ky.  Kan.— Hoel  v.  Kansas  City,  131 
1,  108  S.W.2d  1024.  Kan.  290,  291  P.  780. 

21.  Ky.— Wise  v.  Chandler,  270  Ky.  1,  Moore  v.  City  of  Pratt,  148  Kan. 
108  S.W.2d  1024.    However,  see,  .    53,  79  P.2d  871. 

apparently    contrary,    Hanley    v.  N.Y. — Dowsey  v.  Village  of  Ken- 

Wetmore,  15  R.I.  386,  6  A.  777.  sington,  257  N.Y.  221,  177  N.E, 
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certain  the  correct  interpretation  of  a  zoning  ordinance,  the  same 
as  any  other.*^  The  construction  sought  by  a  declaratory  action) 
of  a  zoning  ordinance,  generally  involves  the  character  of  struc- 
ture that  may  be  erected  within  the  zone.*' 

Where  it  appeared  that  the  plaintiffs  were  the  owners  and  oc- 
cupants of  residential  property  in  a  village  outside  of  the  limits  of 
a  municipality,  and  that  prior  to  the  enactment  of  a  then  presently 
existing  zoning  ordinance,  for  the  convenience  of  their  family, 
they  would  construct  and  were  maintaining  in  their  own  back 
yard,  a  swimming  pool,  and  that  the  same  was  in  compliance  with 
all  of  the  laws  applicable  to  the  territory  in  which  said  premises 
were  situated;  and  since  the  enactment  of  the  zoning  statute,  the 
structure  had  complied  with  the  requirements  of  the  statute  and 
lawful  regulations  and  orders  of  the  commission  and  its  officials, 
and  that  the  present  controversy  arose  over  their  desire  to  enlarge 
said  swimming  pool  and  if  enlarged  it  would  bring  upon  them 
criminal  prosecution  for  violation  of  the  zoning  statute,  and  under 
these  circumstances  the  plaintiffs  property  owners  were  entitled 
to  maintain  a  declaratory  action,  as  to  the  applicability  of  zoning 
laws  to  the  proposed  enlargement  of  their  swimming  pool,  and 
they  were  entitled  to  maintain  such  an  action  without  first  being 
compelled  to  resort  to  any  purported  administrative  remedy  be- 
fore the  zoning  authorities.** 

427,  86  A.L.R.  642,  affirming  231  N.Y.— Dowsey  v.  Village  of  Ken- 

App.Div.  746,  245  N.Y.S.  819.  sington.  257  N.Y.  221,  177  N.E. 

Baddour  v.  City  of  Long  Beach,  427,  86  A.L.R.  642,  affirming  231 

279  N.Y.  167,  18  N.E.2d  18,  124  App.Div.  746,  245  N.Y.S.  819. 

A.L.R.  1003,  affirming  251   App.  Pa,— Taylor  v.  Haverford  Tp.,  299 

Div.  834,  297  N.Y.S.  796.  reargu-  Pa.  402,  149  A.  639. 
mcnt  denied  279  N.Y.  794,  19  N.E.      25.  Cal.— Greenfield  v.  Board  of  City 

2d  90,  appeal  dismissed  60  S.Ct.  Planning  Com'rs  of  Los  Angeles, 

n.  6  Cal.App.2d  515,  45  P.2d  219. 

Clifton  Hills  Realty  Co.  v.  City  Midh— C   K.    Eddy   &   Sons   v. 

of  Cincinnati,  60  Ohio  App.  443,  Tierney,  276  Mich.  333,  267  N.W. 

21  N.E.2d  993.  852. 

McCabe  v.  City  of  New  York,  N.C.— Shuford     v.      Town       of 

281  N.Y.  349,  23  N.E.2d  529,  re-  Waynesville,   214   N.C.   135,    198 

versing  257  App.Div.  1010,  13  N.  S.E.  585. 

Y.S.2d  676,  reversing  170   Misc.  Pa,— Taylor  v.  Haverford  To.,  299 

325.  10  N.Y.S.2d  383,  appeal  de-  Pa.  402,  149  A.  639. 
nied  257  App.Div.  1076,  14  N.Y.      26.  Ky.— Goodwin  v.  City  of  Louis- 

S.2d  996.  villc,  309  Ky.  11,  215  S.W.2d  557. 
24.  Kan.— Hoel  v.  Kansas  City,  131 
Kan.  290,  291  P.  780. 

1439 


Digitized  by 


Google 


§  627  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  15 

The  owner  or  lessee  of  property  within  the  zone  may  assail  or 
seek  a  construction  of  a  zoning  ordinance.*^ 

Where  the  zoning  ordinance  applied  to  a  single  block  in  a  great 
area  comprising  approximately  12  square  miles,  and  it  was  at- 
tempted in  this  one  block  in  this  area  to  permit  one  family  house 
units  and  in  the  immediate  vicinity,  other  portions  of  the  area 
were  used  for  apartment  houses,  the  court  should  pass  on  the 
comstitutionality  of  such  an  ordinance  in  so  far  as  it  pertained  to 
the  plaintiff's  property,  and  this  question  could  be  appropriately 
settled  in  a  declaratory  action.** 

Where  it  appeared  that  the  plaintiffs  were  property  owners  in 
an  area  which  was  zoned  for  one  family  dwellings;  that  the  de- 
fendant was  claiming  the  right,  under  an  invalid  zoning  ordinance 
to  use  486  acres  of  its  land  located  in  the  same  zone,  and  within 
approximately  five  and  one  half  miles  from  the  plaintiff's  property 
for  cemetery  purposes,  and  in  view  of  the  fact  that  it  is  a  matter 
of  common  knowledge  that  the  proximity  of  a  cemetery  to  resi- 
dential property  affects  its  value,  it  was  evident  that  the  plaintiffs 
were  entitled  to  maintain  an  action  for  declaratory  relief.** 

Where  the  plaintiff  brought  a  declaratory  action  and  attached 
to  the  complaint  a  diagram  showing  the  block  upon  which  the 
plaintiff's  lot  was  located,  and  by  virtue  of  its  location  the  plain- 
tiff contended  that  the  ordinaaice  presented  an  arbitrary  classifica- 
tion, and  that  the  restriction  against  improvement  by  the  erection 
of  a  stone  building  in  effect  deprived  the  plaintiff  of  his  property 
without  due  process  of  law,  in  violation  of  both  the  state  and 
Federal  Constitutions,  it  was  held  failed  to  present  a  question  proper 
for  decision  under  the  declaratory  judgment  statute,  and  a  judg- 
ment sustaining  a  demurrer  to  plaintiff's  pleading  was  properly 
sustained.'® 

27.  Eng.— Preston  v.  Hilton,  48  Ont.  28.  IlL—Ray  Schools  of  Chicago  v. 

L.R.  172  (1920).  Declaration  with  City  of  Chicago,  337  Ill.App.  312, 

respect  to  the  legality  of  building  86  N.E.2d   139,  see  also  400  111. 

permits  and  whether  or  not  they  539,  81  N.E.2d  456. 

could  be  revoked.  29.  CaL — Essick  v.  City  of  Los  An- 

Mich.— C.    K.    Eddy   &   Sons   v.  gelts,  —  Cal.App.2d  — ,  205  P.2d 

Tierney,  276  Mich.  333,  267  N.W.  86.  See  however,  —  Cal.2d  —,  213 

852.  P.2d  492. 

Pa.--Taylor  v.  Haverford  Tp.,  299  30.  Ala.— Marshall  v.  City  of  Mobile, 

Pa.  402,  149  A.  639.  —  Ala.  — ,  35  So.2d  553. 
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§  628.    Repeal  of  Statutes  Determined 

Intimately  interwoven  with  the  question  of  construction  of 
legislation  is  the  question  of  whether  or  not  a  statutory  enactment 
has  been  repealed  by  a  subsequent  act  of  the  law-making  power.' ^ 
A  litigant  has  an  equal  right  to  maintain  a  declaratory  action,  the 
purpose  of  which  is  to  obtain  a  determination  that  a  statute  has 
or  has  not  been  repealed,  as  to  have  a  construction  of  a  statute  or 
ordinance  fixed  and  settled.'* 


31.  Eng. — Mason  v.  The  Corporation 
of  the  City  of  Victoria,  26  B.C. 
418  (1918). 

See  also,  Equi  v.  City  and  Coun- 
ty of  San  Francisco,  13  Cal.App. 
2d  140,  56  P.2d  590. 
Ky. — Lewis  v.  Coleman,  233  Ky. 
266.  25  S.W.2d  390. 

Stickler  v.  Higgins,  269  Ky.  260, 
106  S.W.2d  1008. 


Utah — Lagoon    Jockey    Club    v. 
Davis  County,  12  Utah  405,  270 
P.  543. 
32.  Ky. — City  of  Harrodsburg  v.  Sou- 
thern   R.    Co.   in    Kentucky,   278 
Ky.  10,  128  S.W.2d  233. 
S.D. — Security     State     Bank     v. 
Breen,  65  S.D.  640,  277  N.W.  497. 
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CHAPTER  16 

DOMESTIC  RELATIONS,  PERSONAL  STATUS, 
AND  GUARDLAN  AND  WARD 

Sec. 

629.  Membership  in  Organizations 

630.  Exemption  From  Military  Service 

631.  Relations  of  Guardian  and  Ward 

632.  Determination  of  Marital  Status  Generally 

633.  Questions  With  Respect  to  Marital  Status 

634.  Right  To  Use  Swimming  Pool 

635.  Property  Rights  of  Husband  and  Wife 

636.  Separation  Agreement 

637.  Coverture  As  Grounds  of  Action  or  Defense 

638.  Religious  Status  and  Church  Controversies 

639.  Nationality  and  Citizenship  Status 

640.  Deportation  of  Aliens,  Injunction,  Declaratory  Action 

641.  Right  to  Attend  Public  Schools 

642.  Right  to  Attend  Public  Schools — Racial  Discrimination 

643.  Status  of  Child 

§  629.    Membership  in  Organizations 

A  controversy  regarding  the  status  of  one  claiming  membership 
in  a  corporation,  club,  society,  association  or  other  organization  is 
a  proper  subject  for  a  declaratory  judgment,  and  the  nature  of  the 
controversy  is  essentially  the  same  whether  it  is  presented  by  the 
claimant  or  by  the  corporation.* 

So,  a  golfer  who  wishes  to  resign  after  paying  all  of  his  obli- 
gations to  a  golf  club,  may  adjudicate  his  rights  so  to  do  in  an 
action  for  a  declaration.* 

It  may  be  stated  as  a  general  rule  that  declaratory  action  is 
maintainable  to  establish  and  fix  the  rights,  duties,  and  liabilities 
of  a  member  in. a  club.' 

1.  Ariz.— Porterfield  v.  Balck  Bill  &  solidated  Mutual  Aid  Soc.  of  Am., 

Doney  Parks  Water  Users  Ass'n,  114  N.J.L.  240,  176  A.  670. 

69  Ariz.  110,  210  P.2d  335.  2.  CaL— Haynes  v.  Annandalc  Golf 

Cal.— Haynes  v.  Annandale  Golf  Club,  4  Cal.2d  28.  47  P.2d  470.  99 

Club,  4  Cal.2d  28,  47  P.2d  470,  99  A.L.R.  1439. 

A.L.R.  1439.  See  also,  Haynes  v.  Annandale 

Maguire  v.  Hibernia  Savings  &  Golf  Club,  Cal.App.,  38  P.2d  447. 

Loan   Ass'n,  23   Cal.2d  719,   146  3.  N.Y.— Krause  v.  Fresh  Meadow 

P.2d  67Z,  Country  Club,  271  App.Div.  1018, 

N.J.— Honetsky  v.  Russian  Con-  69  N.Y.S.2d  768. 
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Such  member  may  also  maintain  a  declaratory  action  to  de- 
termine whether  or  not  he  is  subject  to  payment  of  club  dues  and 
assessments  where  the  club  refused  to  acknowledge  his  resigna- 
tion and  cancel  the  membership  of  such  member  for  the  reason 
that  it  was  ineffective  under  the  by-laws.^ 

Where  most  of  the  officers  and  members  of  a  branch  mutual 
aid  society  through  which  a  member  had  theretofore  paid  his  dues, 
joined  another  society  and  there  was  no  one  to  collect  membership 
dues  which  were  also  refused  by  the  parent  society;  a  declaratory 
action  is  the  proper  remedy  to  determine  the  rights,  liabilities  and 
legal  relations  of  the  parties."  Under  these  facts  it  will  be  de- 
clared that  the  plaintiff  is  not  obliged  to  apply  for  a  new  member- 
ship, since  he  has  never  lost  his  membership  in  the  parent  society.* 

The  disputed  right  of  directors  to  participate  in  a  hospital  or 
other  association  may  be  declared  in  the  class  of  actions  we  have 
under  discussion^ 

Where  there  is  a  dispute  as  to  the  status,  rights,  liabilities,  and 
legal  relations  of  the  plaintiffs  who  assert  a  right  to  membership 
in  a  water  user's  association,  a  declaration  is  an  appropriate  remedy 
to  settle  such  question." 

§  630.    Exemption  from  Military  Service 

While  it  is  probably  true  that  in  a  proper  case  where  the  mili- 
tary authorities  have  acted  in  such  a  manner  as  to  exceed  their 
jurisdiction  and  inducted  one  into  military  service  in  spite  of  his 
right  to  exemption,  which  had  been  presented  to  and  denied  by 
such  authorities  a  habeas  corpus  will  lie;*  it  seems  clear  enough 


4.  CaL — Haynes  v.  Annandale  Golf 
Club.  4  Cal.2d  28,  47  P.2d  470, 
99  A.L.R.  1439. 

See  also,  Haynes  v.  Annandale 
Golf  Club,  CaLApp.,  38  P.2d  447. 

5.  N.J. — Honetsky  v.  Russian  Con- 
sol.  Mut.  Aid  Soc.  of  America, 
114  N.J.L.  240,  176  A.  670. 

6.  N.J. — Honetsky  v.  Russian  Con- 
sol.  Mut.  Aid  Soc.  of  America, 
114  N.J.L.  240,  176  A.  670. 

7.  Conn.— Lehmaier  v.  Bedford,  99 
Conn.  468,  121  A.  810. 

N.J.— Wise  V.   Lansdell,   1921,   1 
Ch.  420,  124  L.T.R.  502,  503,  90 


L.J.Ch.  178,  37  T.L.R.  167. 

Rex  V.  Cheshire  County  Court 
Judge  and  the  United  Society  of 
Boilermakers,  90  L.J.K.B.  772 
(1921).  To  test  the  validity  of  a 
resolution  affecting  a  member 
passed  by  a  trade  union  a  declara- 
tory action  is  maintainable. 
Ariz.— Porterfield  v.  Black  Hill  8c 
Doney  Parks'  Water  Users  Asso- 
ciation, 69  Ariz.  110,  210  P.2d  335. 
U.S.— Franke  v.  Murray,  Mo.,  248 
F.  865,  160  CCA.  623,  L.R.A. 
1918E,   1015,  Ann.Cas.l918D,  98. 

Ex  parte  Tinkoff,  254  F.  222, 
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that  the  matter  of  the  right  of  one  drafted  or  conscripted  into  the 
military  service  to  exemption  may  be  determined  in  a  declaratory 
action.'® 

It  is  an  abuse  of  the  process  of  the  court  for  a  foreigner,  resid- 
ing in  England,  who  has  not  received  from  authorities  any  notice, 
differentiating  him  as  respects  the  military  service  from  any 
other  foreigner  temporarily  commorant  in  England,  to  claim  a 
declaration  as  to  his  nationality,  in  an  action  against  the  attorney 
general  or  other  military  authorities.' ' 

§  631.     Relations  of  Guardian  and  Ward 

A  declaratory  action  will  lie  to  determine  the  right  of  an  in- 
fant's guardian  to  give  binding  consent,  approved  by  the  court, 
for  the  ward's  cancellation  of  a  trust  instrument.'*  A  purchaser 
at  a  judicial  sale  by  a  guardian  is  entitled  to  maintain  a  declaratory 
action  against  the  ward  and  others  to  quiet  the  title  to  land  so 
purchased.'* 

However,  where  infants  were  represented  by  a  guardian  ad 
litem,  duly  appointed,  qualified  and  acting,  and  did  not  appeal 
from  a  judgment  confirming  a  sale  of  the  property  of  their  de- 
ceased father  in  proceedings  to  settle  the  estate,  and  did  not  pro- 
ceed under  any  statutory  provision  to  assail  the  judgment  and  seek 
a  vacation  thereof,  which  judgment  was  voidable  but  not  void, 
proceedings  for  a  declaration  of  rights  will  not  be  sustained  de- 
claring the  infants  to  be  the  owners  of  the  land,  since  such  course 
constitutes  a  mere  collateral  attack  on  the  judgment  and  settle- 
ment of  the  estate.'* 

affirmed  254   F.  225,   165   CCA.  10.  Eng.— Flint  v.   Attorney-General 

513.  (1918)  1  Ch.  216. 

29  CJ.  §  81.  p.  91.  11.  Eng.— Attorney  General  v.  Rosin, 
Napore  v.  Rowe,  Mont,  256  F.  d^lS)  34  T.L.R.  417.  CA. 

832,  168  CCA.  178.  12.  Ky.— Riedlin's  Guardian  v.  Cobb. 
Arbitman  v.  Woodside,  Md.,  258  '^^^  Ky.  654,  1  S.W.2d  1071. 

F.  441,  169  CCA.  457.  13.  Ky.— Robson's  Guardian  v.  Rob- 
Ex  parte  Thieret,  CCA.Ohio.  son,  213  Ky.  625,  281  S.W.  789. 

268  F.  472.  See  section  603,  supra. 

Antrim,  In  re,  D.C.  F.Cas.No.  1^-  Ky.— Grooms  v.  Grooms.  225  Ky. 

495,  5  Phila.  (Pa.)  278.  228,  7  S.W.2d  863. 


See  section  471,  supra. 
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Although  there  is  no  account  of  a  guardian  before  the  court  for 
settlement,  where  the  guardian  has  filed  an  application  for  the 
fixing  and  allowance  by  the  court  of  a  reasonable  sum  to  be  paid 
a  surety  company  as  a  premium  for  becoming  surety  on  his  bond, 
and  also  seeks  a  determination  of  construction  and  validity  arising 
under  such  bond,  and  the  statutes  applicable  thereto,  and  a  de- 
claration of  his  rights  and  legal  relations  in  respect  to  the  ad- 
ministration of  the  guardianship  trust,  such  an  application  is  clear- 
ly within  the  spirit  of  the  declaratory  judgment  statute. '» 

In  such  a  case  the  declaration  may  extend  to  and  embrace  a  con- 
troversy between  the  guardian  and  his  surety  on  his  official  bondJ* 

§  632.    Determination  of  Marital  Status  Generally 

Declaratory  action  lies  to  determine  the  marital  status  of  the 
parties,  and  in  the  same  action,  as  a  corollary  thereto,  the  court 
may  determine  the  validity  of  a  divorce  granted  theretofore  to 
one  of  the  parties.  So,  a  married  woman  may  obtain  a  declara- 
tion as  to  the  validity  of  a  divorce  obtained  in  another  state  and 

the  subsequent  marriage  of  her  former  husband  to  another  wo- 
man. ^^ 


15.  Ohio— In  re  Brown's  Estate,  79 
N.E.  340,  Ohio  Probate. 

16.  Ohio — In  re  Brown's  Estate,  su- 
pra. 

17.  Eng. — D  e  s  p  a  t  i  e  v.  Tremblay 
(1921)  1  A.C  702,  124  L.T.R.  674, 
(1921)  W.N.  67,  37  T.L.R.  395,  90 
LJ.P.C.  121. 

Conn.— Mills  v.  Mills,  119  Conn. 
612,  179  A.  5. 

See  section  530,  supra. 
UL — Grein  v.  Grein,  303  Ill.App. 
398,  25  N.E.2d  409.  A  declaratory 
action  lies,  it  was  held  in  the  last- 
cited  case,  to  determine  the  va- 
lidity of  a  foreign  divorce  decree 
where  the  party  obtaining  the 
divorce  left  the  state  of  his  domi- 
cile and  went  to  a  foreign  juris- 
diction for  the  purpose  of  ob- 
taining a  divorce,  and  a  wife  is 
entitled  to  have  declared  void  in 
a    declaratory    action    a    divorce 


decree  secured  by  defendant  in 
another  state  where  the  evidence 
showed  that  the  defendant  in 
the  declaratory  action — the  hus- 
band— was  not  a  bona  fide  resi- 
dent of  such  state  and  that  he 
was  guilty  of  fraud  and  decep- 
tion upon  the  court  of  the  foreign 
jurisdiction,  particularly  in  failing 
to  acquaint  the  court  therein  of 
a  former  adjudication  in  the  state 
of  his  domicile. 

Ind. — Bowser  v.  Tobin,  Ind.,  18 
N.E.2d  773. 

Kan.— Wulf    v.    Fitzpatrick,    124 
Kan.  642.  261   P.  838. 
Mass. — Corkum     v.     Clark,     263 
Mass.  378,  161  N.E.  912. 
N.Y. — Application    of    Bopp,    58 
N.Y.S.2d  190. 

Chesny  v.  Chesny,  94  N.Y.S.2d 
674. 

Dodge  V.  Campbell,   128  Misc. 
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In  a  declaratory  action  seeking  a  declaration  of  invalidity  of  the 
foreign  divorce  upon  the  ground  it  was  fraudulent  and  void,  it  is 
not  within  the  purview  of  such  an  action,  as  a  general  rule,  to 
award  alimony,  as  such  coercive  relief  would  seem  to  be  entirely 
foreign  to  the  object  of  a  declaratory  judgment  in  cases  involving 
matrimonial  status. ^* 


778,  220  N.Y.S.  262. 

Gold  V.  Gold,  154  Misc.  93,  275 
N.Y.  506,  affirmtd  243  App.Div. 
666,  276  N.Y.S.  900. 

Pignatelli  v.  Pignatclli,  169 
Misc.  534,  8  N.Y.S.2d  10. 

Goldstein  v.  Goldstein,  258  App. 
Div.  211,  15  N.Y.S.2d  782. 

Hollistcr  V.  Hollister,  261  App. 
Div.  693,  26  N.Y.S.2d  1020.  affirm- 
ed 288  N.Y.  528,  41  N.E.2d  931. 

Hertzberg  v.  Hertzberg,  N.Y. 
Sup.,  46  N.Y.S.2d  453,  holding  the 
plaintiff  could  maintain  an  action 
for  a  declaratory  judgment  that 
the  plaintiff  and  defendant  were 
not  husband  and  wife,  in  view  of 
the  alleged  relationship  between 
them,  and  where  a  court  had  de- 
termined that  the  plaintiff  and  de- 
fendant were  husband  and  wife 
and  the  plaintiff  denied  such  rela- 
tionship, a  dispute  as  to  a  jural 
relation  existed  entitling  the 
plaintiff  to  invoke  the  remedy  of 
a  declaratory  judgment. 

Marcourt  v.  Marcourt,  N.Y. 
Sup.,  49  N.Y.S.2d  264. 

Sondheim  v.  Sondheim,  268 
App.Div.  379,  51  N.Y.S.2d  167, 
holding  that  where  a  husband  ob- 
tained a  Mexican  divorce  after  the 
entry  of  a  New  York  judgment  of 
separation  in  favor  of  the  wife, 
the  court  properly  exercised  its 
discretion  in  granting  a  judgment 
declaring  the  Mexican  divorce 
void  and  decreeing  that  the  wife 
was  at  all  times  since  the  date 
of  her  marriage,  the  lawful  wife 
of  the  husband. 


Devletian  v.  Devletian,  N.Y. 
Sup.,  51  N.Y.S.2d  431. 

Hirsch  v.  Hirsch,  N.Y.Sup.,  51 
N.Y.S.2d  432. 

Pantelides  v.  Pantelides,  54  N. 
Y.S.2d  841. 

Spitzer  v.  Spitzer,  191  Misc.  343, 
77  N.Y.S.2d  279,  81  N.Y.S.2d  155. 

Urquhart  v.  Urquhart,  196  Misc. 
664,  92  N.Y.S.2d  484.  The  cited 
case  involved  the  legitimacy  of 
the  plaintiff,  and  it  was  held  the 
action  could  be  maintained  even 
though  he  was  born  3  years  after 
the  divorce  of  his  mother  and 
putative  father,  and  even  though 
the  latter  did  not  any  longer  reside 
within  the  state. 

See,  however.  Walker  v.  Walk- 
er, 97  N.Y.S.2d  208. 
Ohio— Hardin  v.  Davis,  16  Ohio 
Supp.  19. 

Smerda  v.  Smcrda,  Ohio 

App. ,  74  N.E.  751. 

Pa.— Czaczara    v.    Czaczara,    21 
Lch.L.J.  183. 

Liddick  v.  Louden,  52  D.  & 
C.  402. 

Vigilante  v.  Accor,  36  D.  &  C. 
44  (Pa.).  In  this  case  the  ques- 
tion involved  was  the  validity  of 
certain  mortgages,  and  in  order 
to  decide  this  issue  it  was  neces- 
sary for  the  court  to  and  it  did 
determine  marital  status  of  one 
of  the  parties  executing  same. 

But,  however,  see  Lockwood  v. 
Lockwood,  98  Pa.Super.  426. 

Melnick   v.    Melnick,    147    Pa. 
Super.  564.  25  A.2d  111. 
18.  N.Y.— Kaplan  v.  Kaplan,  95  N.Y. 
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It  has  also  been  held  that  in  an  action  for  declaratory  relief,  as- 
sailing a  foreign  divorce,  it  is  not  within  the  jurisdiction  of  the 
court  in  which  such  action  is  brought  to  award  child  support; 
it  is  only  appropriate  for  the  court  to  direct  support  of  child  solely 
as  an  incident  to  a  divorce,  separation,  or  annulment  action.** 

A  declaratory  action  is  the  proper  remedy  to  test  the  validity  of 
a  divorce  granted  in  another  state,  and  it  is  immaterial  whether 
such  foreign  divorce  is  granted  to  the  plaintiff  or  the  defendant, 
and  in  such  a  proceeding  where  there  is  a  justiciable  controversy 
the  marital  status  of  the  parties  may  be  declared,  determined,  fixed, 
and  stabilized.*^ 

In  a  declaratory  action  seeking  to  have  a  foreign  divorce  an- 
nulled, an  injunction  may  be  granted,  as  appropriate  relief,  to  pre- 
vent the  defendant  from  entering  into  the  marital  relation  with 
another,  where  such  marriage  would  jeopardize  the  plaintifFs  prop- 
erty rights,  and  the  fact  that  the  contracting  of  the  second  mar- 
riage would  violate  the  penal  laws  of  the  state,  does  not  militate 
against  the  granting  of  such  injunctiooi.** 

However,  the  trial  court  in  New  York  refused  to  grant  an  in- 
junction in  a  case  where  it  was  sought  to  invalidate,  by  declara- 
tory judgment,  a  foreign  divorce  wherein  the  plaintiff  sought  an 
injunction  against  the  defendants  to  prevent  them  from  living  to- 
gether as  husband  and  wife.** 

S.2d  281.   This  would  also  seem  People  ex  rel.  Geismar  v.  Geis- 

to  operate  to  deny  an  allowance  mar,  184  Misc.  897,  54  N.Y.S.2d 

of  attorney's  fees  in  such  an  ac-  747. 

tion.  People    ex    rel.    MacAlpine    v. 

Sec  note  32,  infra.  MacAlpine,  267  App.Div.  952,  48 

19.  N.Y.— Application  of  MacAlpine,  N.Y.S.2d  466. 

50  N.Y.S.2d  232.    Child  support  Walker  v.  Walker,  97  N.Y.S.2d 

can  not  be  awarded  in  a  habeas  208. 

corpus    proceeding   involving   its  20.  Matt. — Hogan    v.     Hogan,     320 

custody.  Mass.  658,  70  N.E.2d  821. 

See  note  32,  infra.  N.Y. — Engel  v.  Engel,  275  App. 

Bedrick  v.  Bedrick,  151   Misc.  Div.  14,  87  N.Y.S.2d  1. 

4,  270  N.Y.S.  566,  241  App.Div.  Pomerance  v.  Pomcrance,   187 

807,  271  N.Y.S.  949.  Misc.  20,  61  N.Y.S.2d  227. 

Kaplan  v.  Kaplan,  95  N.Y.S.2d  21.  Cal.— Dandani  v.  Dandani,  82  Cal. 

281.  App.2d  263,  195  P.2d  871. 

Moen  v.  Thompson,  186  Misc.  22.  N.Y. — Pomcrance  v.  Pomerance, 

647,  61  N.Y.S.2d  257.  187  Misc.  20,  61  N.Y.S.2d  227. 
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Where  the  parties  are  husband  and  wife,  but  living  apart  in  the 
State  of  New  York,  and  there  was  no  pending  action  for  separa- 
tion, divorce,  or  annulment  between  them  in  such  state,  and  no 
action  had  been  commenced  in  a  foreign  state,  but  allegedly  the 
defendant  had  threatened  to  move  to  another  state  to  seek  a  di- 
vorce, it  was  held  that  the  injunction  would  not  be  granted  to 
prevent  defendant  from  caryirng  out  his  threats  and  a  declaration 
under  these  circumstances  was  denied,  and  the  court  observed 
that  with  respect  to  the  injunction  the  defendant  had  so  far  done 
nothing  but  talk  and  had  taken  no  steps  which  in  any  way  affected 
the  plaintiff's  property  rights,  and  that  if  he  had  actually  instituted 
an  action  in  some  jurisdiction  there  might  be  justification  for 
equitable  interference,  but  until  some  affirmative  act  was  taken, 
the  court  should  not  interfere  to  grant  the  relief  asked  *» 

An  action  for  declaratory  judgment  may  not  be  maintained  by 
a  wife  against  her  husband,  or  vice  versa,  declaring  their  marital 
status  where  neither  party  has  obtained  a  decree  or  other  docu- 
ment impugning  the  continuance  of  their  marital  relation.*^ 

Among  the  factors  that  would  influence  the  court  in  the  exercise 
of  discretion  in  granting  declaratory  relief,  involving  a  foreign 
divorce,  would  be  the  contact  which  the  local  state  had  had  with 
the  marital  status  sought  to  be  adjudicated,  and  the  bona  fides 
and  usefulness  of  the  objective  to  be  attained;  in  the  last  analysis 
the  remedy  being  in  a  large  part  the  unusual  and  discretionary  au- 
thority in  each  case,  must  necessarily  depend  upon  the  facts  pre- 
sented.** 

It  has  been  held,  however,  that  a  decree  of  divorce  may  not  be 
assailed,  either  by  way  of  declaratory  judgment  action,  or  under 
an  independent  bill  in  equity,  where  it  appears  that  the  court  ren- 
dering the  decree  of  divorce  was  competent  to  grant  the  relief,  and 
that  the  plaintiff  was  not  a  party  to  the  divorce  action,  and  it 

Fondiller  v.  Fondiller,  182  Misc.  24.  N.Y.— Miller  v.  Miller,  185  Misc. 

628,  50  N.Y.S.2d  393.  644,  56  N.Y.S.2d  139. 

23.  N. v.— Wheeler  v.  Wheeler,  81  N.  Somberg  v.  Somberg,  263  N.Y. 

Y.S.2d  805.  1,  188  N.E.  137. 

DeRaay  v.   DeRaay,  225  App.  25.  N.Y.— Engel  v.  Engel,  275  App. 

Div.  544.  8  N.Y.S.2d  361,  280  N.  Div.  14,  87  N.Y.S.2d  1. 
Y.  822,  21  N.E.2d  879. 
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appears  further  upon  the  record  of  the  proceeding  in  the  cause  in 
which  it  was  entered  to  be  valid  in  every  respect.** 

A  declaratory  action  is  proper  to  determine  the  correct  interpre- 
tation of  a  divorce  decree  theretofore  granted  settling  property 
rights.*^  It  is  proper  in  a  declaratory  action  to  solve  the  contro- 
versy relating  to  the  validity  of  a  decedent's  divorce  from  his  first 
wife  and  his  subsequent  marriage  to  a  second,  who  had  previously 
obtained  a  dissolution  of  her  prior  marriage  to  another  man,  which 
action  involved  claims  to  decedent's  property  by  the  first  wife  and 
her  children  by  decedent  and  which  claims  were  controverted  by 
the  second  wife.**  It  is  generally  held  that  an  action  lies  to  de- 
termine the  validity  of  a  divorce,  particularly  where  property  rights 
are  involved.** 

It  has  been  declared  with  a  high  decree  of  certainty,  that  a  Mexi- 
can divorce  has  no  basis  of  jurisdiction  in  domicile  or  residence, 
or  even  physical  presence  or  appearance  of  either  party,  husband  or 
wife,  at  any  time,  while  the  matrimonial  domicile  being  admittedly 
always  in  New  York,  requires  no  judicial  declaration  of  its  inva- 
lidity, since  it  is  readily  apparent  on  the  face  of  such  a  decree.*® 

It  is  clear  that  there  must  be  a  justiciable  controversy  in  order 
to  draw  into  the  question  the  validity  of  a  foreign  divorce  decree ; 
so  where  it  appears  that  the  husband  had  attempted  to  procure  a 
Mexican  divorce  decree,  and  the  plaintiff  thereafter  made  an  appli- 
cation for  an  increase  in  allowances  and  the  defendant  was  per- 
sonally served  with  the  moving  papers  on  that  application  and 
appeared  therein,  and  in  an  affidavit  filed  in  such  proceeding  seek- 
ing an  increase  of  allowance,  he  admitted  the  invalidity  of  the 

26.  Fla. — deMarigny    v.    deMarigny,  Beresford  v.   Attorney- General 
Fla. ,  43  So.2d  442.  (1918)  P.  33. 

27.  Kan.— Wulf    v.    Fitzpatrick,    124  N.Y.— Dodge    v.    Campbell,    128 
Kan.  642,  261  P.  838.  Misc.  778,  220  N.Y.s!  262. 
N.Y.— Dodge    v.    Campbell,    128  29.  Conn.— Mills  v.  Mills,  119  Conn. 
Misc.  778,  220  N.Y.S.  262.  612,  179  A.  5. 

Gold  V.  Gold,  154  Misc.  93,  275  Mass.— Corkum    v.     Clark,     263 

N.Y.S.  506.  affirmed  243  App.Div.  Mass.  378,  161  N.E.  912. 

666,  276  N.Y.S.  900.  N.Y.— Gold  v.  Gold,  154  Misc.  93, 

Kopit    V.    Zilberszmidst,    N.Y.  275  N.Y.S.  506,  affirmed  243  App. 

Sup.,  35  N.Y.S.2d  558.  Div.  666,  276  N.Y.S.  900. 

28.  Eng.— In  re  Phillips  (1919)  1  Ch.      30.  N.Y.— Pantelides  v.  Pantelides,  54 
128.  N.Y.S.2d  841. 
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Mexican  divorce  decree.  Under  these  circumstances  a  declaratory 
action  is  unnecessary  since  there  is  no  dispute  as  to  the  invalidity 
of  the  foreign  decree.'* 

It  is  not  permissible  in  a  local  declaratory  action  to  modify  the 
decree  of  divorce  granted  in  another  jurisdiction  by  increasing  the 
allowances  provided  for  in  such  foreign  decree,  nor  would  it  be 
permissible  to  reduce  the  same.'* 

The  matter  of  construction  determinable  in  a  declaratory  action 
m  connection  with  divorce  decrees  will  embrace  the  construction 
of  contracts,  deeds,  and  the  like,  entered  into  in  connection  with  a 
property  settlement  in  contemplation  of,  or  at  the  time  of  the 
divorce,  and  particularly  where  such  documents  are  incorporated 
in  the  decree.''  And,  it  seems  that  where  no  property  rights  are 
involved,  but  the  bare  question  of  the  domestic  status  of  one  of 
the  parties,  where  the  other  asserts  a  dissolution  of  the  marriage 
under  a  divorce  decree,  that  such  status  will  be  declared.'^ 

In  an  action  where  it  appeared  that  the  plaintiff  and  defendant 
went  through  a  marriage  ceremony  in  the  State  of  New  York  on 
January  9,  1934,  and  immediately  following  the  marriage  ceremony 
they  moved  to  New  Jersey,  where  they  lived  as  husband  and  wife 
for  a  disputed  period  of  time,  and  on  March  22,  1937,  after  a  sub- 
stantial period  of  separation  the  plaintiff  obtained  a  decree  of  di- 
vorce in  the  State  of  Florida,  and  the  defendant  husband  appeared 
therein  and  filed  an  answer,  the  decree  of  the  Florida  court  does 


31.  N.Y.—Pantelides  v.  Pantclidcs,  54 
N.Y.S.2d  841. 

32.  N.Y.— Weiss  v.  Goldwyn,  83  N. 
Y.S.2d  422. 

See  notes  18  and  19,  supra. 
Colwynne  v.  Herbert,  192  Misc. 
784,  81  N.Y.S.2d  453. 

33.  Va.— Gloth  v.  Gloth.  154  Va.  511, 
153  S.E.  879,  71  A.L.R.  700. 

34.  Conn.— Mills  v.  Mills,  119  Conn. 
612,  179  A.  5. 

See  section  633,  infra. 
N.Y. — Baumann  v.  Baumann,  222 
App.Div.  460,  226  N.Y.S.  576. 

Baumann  v.  Baumann,  250  N.Y. 
382,  165  N.E.  819,  reargument  de- 


nied 250  N.Y.  612,  166  N.E.  344. 

Perrin  v.  Perrin,  140  Misc.  406, 
250  N.Y.S.  588. 

Pignatclli  v.  Pignatclli,  169 
Misc.  534,  8  N.Y.S.2d  10. 

Somberg  v.  Somberg,  263  N.Y. 
1,  188  N.E.  137. 

Lowe  V.  Lowe,  265  N.Y.  197, 
192  N.E.  291,  reversing  241  App. 
Div.  711,  269  N.Y.S.  994. 

But  see.  Colon  v.  Colon,  N.Y. 
Sup.,  45  N.Y.S.2d  491. 
Pa. — Lansinger  v.  Lansinger,  26 
D.  &  C.  701,  84  P.L.J.  511,  50 
York.  83  (Pa.). 
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not  involve  the  question  of  alimony  but  it  appeared  that  there  was 
a  property  settlement  that  was  supposed  to  cover  all  claims  that 
the  plaintiff  had  against  her  husband.  That  on  September  23, 
1949,  the  plaintiff  instituted  an  action  against  the  defendant  ex- 
husband  for  alimony,  alleging  that  their  marriage  had  been  termi- 
nated by  the  Florida  decree ;  that  it  appeared  that  the  ex-husband 
had  remarried  and  had  a  wife  and  two  children  at  the  time  of  the 
instituting  of  the  action.  In  the  action  seeking  alimony  the  wife 
of  the  defendant  intervened  and  prayed  for  a  judgment  declaring 
her  marriage  to  the  defendant  valid,  and  the  defendant  in  the 
original  action  was  not  made  a  party  to  the  wife's  counterclaim. 
There  was  no  allegation  of  any  controversy  between  the  defendant 
and  his  then  wife,  consequently  no  issue  was  raised  by  her  as 
against  him,  and  in  the  absence  of  a  controversy  between  them  a 
judgment  against  him  would  be  a  nullity.*^ 

It  seems  that  independent  of  statute,  the  courts  will  determine 
the  marital  status  of  a  party.**  However,  a  declaratory  proceed- 
ing cannot  be  made  to  perform  the  office  or  function  of  an  action 
for  annulment  of  marriage  by  seeking  a  declaration  as  to  its  va- 
lidity or  invalidity.*^ 

Where  the  plaintiff  and  defendant  went  to  another  state  to 
marry,  as  defendant's  divorce  would  not  be  recognized  by  the 
law  of  the  forum,  the  plaintiff  is  not  an  innocent  party,  entitling 
him  to  a  declaratory  judgment  as  to  his  marital  status.**  It  has 
been  held,  however,  that  a  divorced  woman  has  no  right  to  bring 
a  declaratory  action  for  the  purpose  of  questioning  the  validity 

35.  N.J. — Chirelstein  v.  Chirelstein,  declaratory  judgment  to  declare  a 
8  NJ.  Super  504,  73  A.2d  628.  marriage  void  must  conform  to 
N.Y. — Miller  v.  Miller,  185  Misc.  the  requirements  of  an  action  to 
644,  56  N.Y.S.2d  139.  However,  annul  a  marriage,  and  that  no 
see  §  633,  note  53.  judgment    annulling    a    marriage 

36.  U.S.— Sharon  v.  Hill,  C.C.Cal.,  might  be  rendered  by  default  for 
20  F.  1.  want  of  an  appearance  or  plead- 
M«8«.— Corkum  v.  Clark,  263  ing,  or  upon  a  trial  without  proof 
Mass.  378,  161  N.E.  912.  in  view  of  the  prevailing  public 

37.  Pa.— McCalmont  v.   McCalmont,  policy  rule. 

93  Pa.Super.  203.  38.  N.Y.— Campbell  v.  Campbell,  165 

But  see,  Wilson  v.  Wilson,  N.Y.  Misc.  245,  300  N.Y.S.  760. 

Sup.,  181  Misc.  941,  43  N.Y.S.2d  But  see  38  CJ.  1353,  8  127. 

526,  holding  that  an  action  for  a 
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of  such  divorce,  which  had  been  granted  twenty-eight  years  prior 
to  the  initiation  of  the  declaratory  proceeding.'*  On  the  other 
hand,  a  delay  for  thirteen  months  before  the  wife  asked  for  a 
declaration  as  to  the  validity  of  her  husband's  divorce  is  not  such 
laches  as  will  call  for  a  denial  of  relief  at  the  hands  of  the  court  **^ 

Where  the  divorced  woman  after  having  waited  twenty-eight 
years  to  question  the  divorce  testified  that  she  did  not  employ  a 
lawyer  in  her  divorce  action,  that  she  did  not  authorize  a  lawyer 
to  file  an  answer  for  her,  that  she  did  not  know  when  the  divorce 
action  was  to  be  tried,  that  she  was  not  present  at  the  trial,  that 
after  the  trial  was  over  she  was  told  by  the  lawyer  who  had  en- 
tered appearance  and  filed  answer  for  her  that  her  husband  had 
been  granted  a  divorce  and  that  there  was  nothing  she  could  do 
about  it;  that  she  relied  on  the  lawyer's  statements  and  believed 
herself  to  be  divorced  from  her  husband  until  after  his  death ;  and 
contended  that  all  of  the  above  constituted  such  fraud  on  the  part 
of  her  husband  and  the  attorney  as  to  vitiate  said  divorce  decree, 
plaintiflf's  contention  was  denied  by  the  court,  and  the  evidence 
was  held  insufficient  to  show  that  the  decree  was  obtained  by 
fraud.*' 

Where  it  appeared  that  the  wife  was  by  an  express  agreement 
restored  to  her  rights  as  the  wife  of  the  defendant,  she  would  not 
be  barred  from  obtaining  a  declaratory  judgment  with  respect  to 
a  property  settlement  by  reason  of  the  lapse  of  time  of  ten  years 
since  the  alleged  reconciliation,  it  not  being  shown  that  any  claims 
to  such  rights  as  a  wife  made  by  her  were  refused  during  the  said 
period  of  time  by  her  husband  or,  after  his  incompetence,  by  his 
guardian — ^^that  is,  there  was  no  showing  of  any  act  on  the  part  of 
the  husband  or  his  guardian  of  a  denial  of  said  rights  restored  to 
her  which  would  have  required  action  on  her  part.** 

Evidence  that  the  husband  made  a  property  settlement  with  his 
wife  who  knew  that  he  was  leaving  the  state  going  to  a  second 
state  to  obtain  a  divorce  and  that  the  wife,  although  receiving 
notice  of  the  divorce  proceeding,  made  no  appearance  therein,  is 

39.  Ind— Bowser  v.  Tobin,  215  Ind.  41.  Ind.— Bowser  v.  Tobin.  215  Ind. 
99,  18  N.E.2d  77Z,  99,  18  N.E.2d  77 Z, 

40.  Conn.— Mills  v.  Mills,  119  Conn.  42.  Cal.— Toomey  v.  Toomcy,  13  Cal. 
612,  179  A.  5.  2d  317,  89  P.2d  634. 
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insufficient  to  support  a  finding  of  collusion  in  the  absence  of 
any  agreement  to  refrain  from  making  a  defense  or  to  impose 
on  the  court,  and  such  showing  will  not  bar  the  wife's  right  to  a 
declaration  as  to  her  marital  status.^' 

Where  the  plaintiflf  in  an  action  seeking  to  assail  a  foreign  di- 
vorce, had  signed,  at  the  instance  of  one  of  the  defendants,  a  power 
of  attorney  authorizing  some  attorney  in  the  jurisdiction  where 
the  divorce  was  granted,  unknown  to  him  and  undesignated  by 
him,  to  appear  for  him  in  the  divorce  proceeding,  and  mailed  the 
same  to  the  counsel  of  record  for  the  wife  in  the  state  where  the  di- 
vorce was  granted  the  plaintiff's  ex-spouse,  this  is  insufficient  to 
estop  him  from  setting  up  the  invalidity  of  the  decree  granted  in 
the  foreign  jurisdiction.** 

This  is  true  because  if  the  court  granting  the  divorce  did  not 
have  jurisdiction,  on  the  ground  that  neither  party  was  a  resident 
of  such  state,  then  the  entry  of  any  sort  of  appearance  could  not 
cure  this  jurisdictional  defect .*' 

Even  though  the  divorece  was  obtained  at  the  suit  of  the  plain- 
tiff, in  a  declaratory  action  seeking  the  invalidity,  the  same  will  not 
estop  such  plaintiff  from  raising  the  question  of  the  invalidity  of 
a  foreign  divorce  where  the  court  granting  such  divorce  did  not 
have  jurisdiction.** 

But  in  an  action  brought  by  a  wife  for  a  declaratory  judgment 
that  the  defendant  was  her  husband,  and  seeking  to  assail  a  Ne- 
vada divorce  as  invalid,  and  it  appeared  that  the  Nevada  divorce 
was  granted  on  her  application  and  that  she  verified  the  pleading 
in  the  Nevada  court  to  obtain  such  divorce,  and  that  the  husband 
voluntarily  entered  his  personal  appearance  in  the  Nevada  action, 
the  court  will  not  under  these  circumstances  grant  declaratory 
relief  annulling  the  Nevada  divorce.*^ 

Where  a  wife  was  a  non-resident  of  the  state  at  the  time  the 

43.  Conn.— Mills  v.  Mills,  119  Conn.  31,  64  N.E.2d  689.  163  A.L.R.  362. 
612,  177  A.  5.  46.  Mass.— Coc  v.  Coc,  320  Mass. 
Pa.— Liddick  v.  Louden,  52  D.  &            295,  69  N.E.  793. 

C  402.  47.  N.Y.— Senor  v.  Senor,  272  App. 

44.  Mass.- Hogan  v.  Hogan,  320  Div.  800,  71  N.Y.S.2d  125,  297 
Mass.  658,  70  N.E.2d  821.  N.Y.  801,  78  N.E.2d  20,  65  N.Y.S. 

45.  Mass.— Cohen  v.  Cohen,  319  Mass.  2d  603. 
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husband  secured  a  divorce  in  such  state  and  no  personal  service 
was  made  on  her  in  that  state  and  she  did  not  appear  in  that  state, 
she  is  not  bound  by  the  decree  but  may  attack  it  collaterally  and 
show  it  had  no  effect  upon  her,  where  there  was  a  {ailt;ijf:^  to  com- 
ply with  the  law  of  the  forum  relative  to  publication  or  other  law- 
fully substituted  means  for  service  of  summons,  and  such  divorce 
granted  under  these  circumstances  does  not  in  any  way  impair 
the  validity  of  the  existing  marriage  and  it  will  be  so  declared  in 
the  action  we  have  under  discussion.^* 

A  declaratory  judgment  could  not  be  resorted  to  for  the  purpose 
of  having  a  marriage  terminated  on  the  ground  of  the  husband's 
conviction  and  sentence  to  life  imprisonment,  since  under  local  law 
the  marriage  was  terminated  by  the  resulting  civil  death  flowing 
from  the  conviction  and  life  sentence,  and  the  declaration  could 
add  nothing  to  the  wife's  actual  legal  status.^* 

A  declaratory  action  is  proper  to  determine  property  rights  rest- 
ing upon  marital  status,  and  where  the  plaintiff  brings  an  action 
alleging  that  she  was  the  wife  of  the  decedent,  and  that  she  had 
.never  been  divorced  from  him,  but  that  he  had  lived  upon  a  piece 
of  property  with  another  woman  and  claimed  her  to  be  his  wife, 
that  since  the  death  of  the  plaintiff's  husband,  »he  had  intermarried 
with  another,  but  asserted  her  rights  in  and  to  the  property  by 
reason  of  her  matrimonial  status  with  decedent,  the  action  is  prop- 
erly maintainable.'*^ 

§  633.    Questions  with  Respect  to  Marital  Status 

Intimately  connected  with  the  subject  matter  of  the  next  pre- 
ceding section  is  the  question  of  declarations  with  respect  to  mari- 
tal status.  It  seems,  independent  of  statutory  enactment  as  sug- 
gested in  the  preceding  section  that  courts  will  decree  the  validity 
or  invalidity  of  a  marriage;  and,  in  this  connection,  will  likewise 
adjudicate  the  efiicacy  of  a  divorce  decree  theretofore  entered, 
whether  within  or  without  the  jurisdiction  of  the  particular  court. 

48.  Maee.— Corkum     v.     Clark,    263  Sup.,  181  Misc.  1059,  43  N.Y.S.2d 
Mass.  378,  161  N.E.  912.                          287. 

49.  N.Y.— Wilder    v.    Wilder,    N.Y.      50.  Ala.— White  v.  Manassa,  252  Ala. 

396,  41  So.2d  395. 
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However,  it  must  be  conceded  that  the  actual  adjudications  upon 
this  precise  point  are  indeed  few.'* 

Public  policy,  as  expressed  in  the  statutory  enactments  of  the 
state,  was  held  to  be  that  a  wife  who  had  a  husband  with  whom 
she  was  living  should  be  supported  by  him  and  not  by  a  man  from 
whom  she  had  been  divorced.'* 

It  also  seems  that  a  declaratory  action  will  lie  to  confirm  the 
existence  of  a  questionable  marriage.  This  power  also  probably 
resided  in  the  courts  as  inherent  jurisdiction.''  It  seems  clear 
enough  that  a  declaratory  action  will  lie  to  determine  a  marital 
status. 


51.  U.S.— Fidelity  Nat.  Bank  &  Trust 
Co.  of  Kansas  City  v.  Swopc,  Mo., 
47  S.Ct.  511,  274  U.S.  123,  71  L. 
Ed.  959,  reversing  2  F.2d  676, 
which  affirmed  Swope  v.  Fidelity 
Nat.  Bank  &  Trust  Co.,  274  F. 
801. 

Sharon  v.  Hill,  CCCal.,  20  F.  1. 
Mass.— See  also,  Corkum  v.  Clark, 
263  Mass.  378,  161  N.E.  912. 
N.J.— Jung  V.  Jung,  85   N.J.Eq. 
372,  96  A.  499. 

Henry  v.  Henry,  104  N.J.Eq.  21. 
144  A.  18. 

WU.— Owen  v.  Owen,  178  Wis. 
609,  190  N.W.  363,  32  A.L.R. 
1100. 

As  to  the  remedy  for  jactitation 
of  marriage  in  the  ecclesiastical 
law,  set  Bouvier's  Law  Diction- 
ary, Rawles  3d  Ed.,  p.  689. 

52.  N.Y. — Goodman  v.  Goodman,  82 
N.Y.S.2d  318. 

53.  Biig.~English  v.  English  (1928) 
1  D.L.R.  419  (Sask.). 

Le  Arrowsmith  v.  Lc  Arrow- 
smith  (1931)  2  D.L.R.  608  (Alta.). 
IlL^In  re  Goldberg's  Estate,  288 
IlLApp.  203,  5  N.E.2d  863,  cer- 
tiorari denied  Goldberg  v.  Gold- 
berg. 58  S.Ct.  12,  302  U.S.  693,  82 
L.Ed.  535. 

N.Y.— Gold  V.  Gold,  243  App.Div. 
666,  276  N.Y.S.  900,  affirming  154 


Misc.  93,  275  N.Y.S.  506. 

Zawadsky  v.  Zawadsky,  169 
Misc.  404,  7  N.Y.S.2d  966. 

Pignatelli  v.  Pignatelli,  169 
Misc.  534,  8  N.Y.S.2d  10. 

Baumann  v.  Baumann,  250  N.Y. 
382,  165  N.E.  819,  reargument  de- 
nied, 250  N.Y.  612,  166  N.E.  344. 

Baumann  v.  Baumann,  132 
Misc.  217,  228  N.Y.S.  509,  affirm- 
ed 224  App.Div.  719,  229  N.Y.S. 
833. 

See  also,  Baumann  v.  Baumann, 
222  App.Div.  460,  226  N.Y.S.  576. 

Somberg  v.  Somberg,  263  N.Y. 
1,  188  N.E.  137,  reversing  238  App. 
Div.  733,  265  N.Y.S.  223. 

Lowe  V.  Lowe,  265  N.Y.  197, 
192  N.E.  291,  reversing  241  App. 
Div.  711,  269  N.Y.S.  994. 

Lane  v.  Lane,  N.Y.Sup.,  182 
Misc.  656,  45  N.Y.S.2d  540,  hold- 
ing  that  the  plaintiff  was  entitled 
to  maintain  a  proceeding  for  a 
declaratory  judgment  that  he,  and 
not  the  defendant,  was  the  lawful 
husband  of  the  co-defendant,  and 
that  a  Florida  decree  granting  to 
the  co-defendant  and  against  the 
plaintiff  a  divorce  be  held  invalid. 
Pa. — Lockwood  v.  Lockwood,  98 
Pa.Super.  426. 

Wis. — Kitzman  v.   Kitzman,   167 
Wis.  308,  166  N.W.  789. 
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It  is  submitted  that  where  one  obtains  a  divorce  and  thereafter 
remarries,  and  files  an  action  for  declaratory  relief  as  to  the  validi- 
ty of  the  marriage  after  divorce,  it  is  necessary  that  the  divorce 
decree  in  some  way  be  drawn  in  question.'^ 

Where  a  husband  was  married  to  the  defendant  at  the  time  his 
alleged  former  wife  obtained  a  divorce  from  him,  the  husband  was 
entitled  to  a  declaration  in  a  proceeding  brought  by  him  against 
the  defendant,  whether  his  marriage  to  her  was  void,  and  he  is  not 
deprived  of  the  right  to  such  declaration  by  reason  of  the  defend- 
ant's failure  to  file  an  answer  in  the  proceeding."' 

Where  there  is  no  dispute  or  controversy  between  parties  as  to 
the  validity  of  a  foreign  decree  of  divorce  which  has  not  been 
questioned  or  attacked,  there  is  no  necessity  for  a  declaratory 
judgment  until  some  question  is  made  upon  such  decree.'* 

So,  where  there  is  no  question  but  what  the  plaintiff  and  de- 
fendant are  married,  and  there  is  no  divorce  between  them  to  be 
assailed,  then  a  declaratory  judgment  action  will  not  lie  to  deter- 
mine the  marital  status  of  the  parties,  about  which  there  is  no 
question.'^ 

In  an  action  for  a  declaratory  judgment  that  no  valid  marriage 
was  contracted  between  the  parties,  a  counterclaim  for  separation 
will  be  denied  under  a  statute  providing  for  matrimonial  counter- 
claims only,  where  an  action  for  divorce,  separation,  or  annul- 
ment is  brought  by  either  husband  or  wife,  notwithstanding  a  stat- 
ute permitting  matrimonial  counterclaims  in  actions  which  are 
not  matrimonial  in  character.'*  It  seems  that  where  a  husband 
brings  an  action  for  a  declaration  of  nullity  of  a  marriage  that  the 
wife  may  prosecute  a  claim  for  alimony,  suit  money,  and  the  like, 
in  such  an  action.'®    The  right  of  a  wife  as  plaintiff,  in  a  declara- 

Owen  V.  Owen,  178  Wis.  609,  Weiss  v.  Goldwyn,  83  N.Y.S.2d 

190  N.W.  363,  32  A.L.R.  1100.  But  422. 

see  §  632,  note  35.  57.  N.Y. — Somberg  v.  Somberg,  sn- 

54.  Eng. — Hutchings    v.     Hutchings  pra. 

(1930)  4  D.L.R.  673  (Manit.).  N.J.— Chirclstein    v.    Chirclstein, 

55.  Ky.— Hurley  v.  Hurley,  298  Ky.  8  N.J.  Super  504,  73  A.2d  628. 
178,  182  S.W.2d  652.  58.  N.Y.— Zawadsky     v.     Zawadsky, 

56.  N. v.— Somberg  v.  Somberg,  263  169  Misc.  404,  7  N.Y.S.2d  966. 
N.Y.  1,  188  N.E.2d  137.  59.  N.Y.— Cesareo    v.    Ccsareo,    134 

Misc.  88,  234  N.Y.S.  44. 
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tory  action  involving  marital  status,  to  obtain  alimony,  suit  mon- 
ey, and  the  like,  seems  to  be  recognized.^® 

While  it  appears  to  be  well  settled  that  a  declaratory  action  is  a 
proper  remedy  to  determine  a  marital  status  and  the  corollary 
question  of  such  determination  of  the  validity  or  invalidity  of  a 
divorce,  yet  before  the  court  will  grant  an  injunction  against  the 
spouse  whose  divorce  has  been  attacked  and  a  third  party  with 
whom  a  marriage  was  contracted  after  the  granting  of  the  alleged 
divorce,  there  must  be  some  property  right  involved,  and  the  plain- 
tiff is  not  entitled  to  an  injunction  to  restrain  such  cohabitation 
in  the  interest  of  the  mere  marital  status.** 

The  California  Court  of  Appeals  has  sustained  the  right  of  a 
wife  to  maintain  a  declaratory  action,  together  with  an  application 
for  an  injunction  against  the  husband's  re-marriage,  and  the  only 
property  interest  the  wife  had  was  her  right  to  support,  under  a 
court  order  in  a  separate  maintenance  action,  and  it  must  be  con- 
ceded that  the  holding  is  sustained  by  good  reason  and  sound 
logic.** 


60.  N.Y.— PignatelH  v.  Pignatelli,  169 
Misc.  534,  8  N.Y.S.2d  10. 

See  also,  Fox  v.  Fox,  263  N.Y. 
68,  188  N.E.  160,  reversing  238 
App.Div.  869,  263  N.Y.S.  393. 

Kopit  V.  Zilberszmidt,  N.Y.Sup., 
35  N.Y.S.2d  558. 

61.  N.Y.— Gold  V.  Gold,  243  App.Div. 
666,  276  N.Y.S.  900,  affirming  154 
Misc.  93,  275  N.Y.S.  506. 

Baumann  v.  Baumann,  250  N.Y. 
382,  165  N.E.  819,  affirming  132 
Misc.  217,  228  N.Y.S.  509,  modi- 
fied 224  App.Div.  719,  229  N.Y.S. 
833. 

See  also,  Baumann  v.  Baumann, 
222  App.Div.  460,  226  N.Y.S.  576. 

Lowe  v.  Lowe,  265  N.Y.  197, 
192  N.E.  291,  reversing  241  App. 
Div.  330,  269  N.Y.S.  994.  In  the 
course  of  the  opinion  in  this  case, 
the  court  said:  "The  admitted  al- 
legations of  the  complaint  that 
the  Nevada  decree  of  divorce  was 
granted    by   a   court    which   was 


62. 


without  jurisdiction,  that  there- 
after the  defendants  in  the  State 
of  Nevada  went  through  a  mar- 
riage ceremony  before  a  clergy- 
man, and  that  they  are  living 
together  and  holding  themselves 
out  as  husband  and  wife,  are 
sufficient  to  constitute  a  cause 
of  action  for  a  judgment  which 
will  declare  and  establish  tht 
plaintiffs  rights  and  other  legal 
relations.  Such  a  judgment  would 
not  carry  with  it  as  a  legal  con- 
sequence a  right  to  injunctive  re- 
lief. In  order  to  establish  a  right 
to  injunctive  relief,  the  plaintifiF 
must  allege  and  prove  in  addition 
that  the  defendants  are  infringing 
upon  marital  or  other  rights  of 
the  plaintiff  which  a  court  of 
equity  will  protect  by  injunctive 
.  decree." 

Cal*— Dandini  v.  Dandini  82  Cal. 
App.2d  263,  195  P.2d  871. 
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It  has  been  held  that  a  declaratory  action  lies  to  determine  the 
invalidity  of  a  marriage  where  one  party  has  a  living  spouse,  and 
this  is  true  even  though  the  spouses  have  been  separated  for  more 
than  seven  years,  where  there  is  reason  to  believe,  and  such  matter 
has  been  made  to  appear  to  the  court,  that  the  absent  spouse  is 
still  living.*'  So,  too,  a  declaratory  action  is  proper  to  determine 
the  validity  of  a  marriage  by  reason  of  nonage  of  one  of  the  con- 
tracting parties.*^  A  declaratory  judgment  of  the  nonexistence 
of  a  marriage  will  be  denied  where  the  parties  cohabited  together 
at  a  time  when  common-law  marriages  were  recognized  in  the 
particular  jurisdiction.*' 

Where  the  title  of  the  decedent's  property  was  drawn  in  question 
by  reason  of  the  marital  status  of  the  decedent  and  a  claimant, 
such  question  is  properly  determinable  in  a  declaratory  action.** 
Where  a  wife  sues  for  separation,  also  a  declaration  of  rights  as 
to  her  marital  status,  the  granting  of  a  separation  renders  it  un- 
necessary to  make  a  declaration  of  marital  status,  since  the  decree 
in  respect  to  separation  impliedly  determines  the  existence  of  the 
marital  status  between  plaintiff  and  defendant.*^ 

A  declaratory  action  cannot  be  used  to  serve  the  purpose  of  an 
action  for  annulment  of  a  marriage.** 


63.  Eng.— English  v.  English  (1928) 
1  D.LR.  419  (Sask.). 

64.  Eng. — Lc  Arrowsmith  v.  Le  Ar- 
rowsmith  (1931)  2  D.L.R.  608 
(Alta.). 

65.  N.Y.— Goldstein  v.  Mantel!,  244 
App.Div.  790,  280  N.Y.S.  295,  af- 
firming 155  Misc.  692,  280  N.Y.S. 
294. 

66.  Aku—Osoinach  v.  Watkins,  235 
Ala.  564,  180  So.  577,  117  A.L.R. 
179.  In  this  case  the  marriage 
was  alleged  to  have  been  incestu- 
ous and  therefore  the  wife  was 
not  entitled  to  share  in  property. 
CaL — See,  however,  Dandini  v. 
Dandini,  82  Cal.App.2d  263,  195 
P.2d  871. 

lU.— In  re  Goldberg  Estate,  288 
IlLApp.  203,  5  N.E.2d  863,  cer- 
tiorari denied  Goldberg  v.  Gold- 
berg, 58  S.Ct.  12,  302  U.S.  693, 
82  L.Ed.  535. 


67, 


66. 


N.Y.— Fondellir  v.  Fondellir,  182 
Misc.  628,  50  N.Y.S.2d  393. 
Pa.— Vigilante  v.  Accor,  36  D.  & 
C.  44. 

N.Y.— Pignatelli  v.  Pignatelli,  169 
Misc.  534,  8  N.Y.S.2d  10. 
N.Y.— Wilson  v.  Wilson,  N.Y. 
Sup.,  181  Misc.  941,  43  N.Y.S. 
2d  526,  holding  that  an  action  for 
a  declaratory  judgment  to  declare 
a  marriage  void  must  conform  to 
the  requirements  of  an  action  to 
annul  a  marriage,  and  that  no 
judgment  annulling  a  marriage 
might  be  rendered  by  default  for 
want  of  an  appearance  or  plead- 
ing, or  upon  a  trial  without  proof 
in  view  of  the  prevailing  public 
policy  rule. 

Pa. — McC^almont  v.   McCalmont, 
93  Pa.Super.  203. 
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§  634.    Right  to  Use  Swimming  Pool 

Where  a  municipality  refused  to  permit  negroes  to  swim  in  a 
municipally  owned  swimming  pool,  declaratory  judgment  is  the 
proper  remedy  to  secure  the  rights  to  negro  citizens  to  make  use 
of  such  pool,  and  an  injunction  will  lie  to  prevent  a  reoccurrence 
of  the  discriminatory  conduct.  However,  where  it  appeared  that 
the  swimming  pool  had  been  leased  to  a  private  club,  but  the  lease 
had  run  out  at  the  time  the  decision  was  announced,  the  action 
as  to  such  club  was  dismissed  as  moot.  It  is  no  answer  to  a  charge^ 
in  a  declaratory  action  of  discrimination  and  that  it  is  in  violation 
of  the  14th  amendment  of  the  United  States  Constitution,  to  say 
that  the  municipality  will  sustain  a  loss  by  permitting  the  negro 
population  to  use  the  swimming  pool,  by  reason  of  the  fact  that 
the  members  of  the  Caucasian  race  will  cease  to  use  it  on  this  ac- 
count. A  constitutional  right  may  not  be  thus  lightly  brushed 
aside  and  ignored.** 

In  at  least  one  case  the  court  refused  to  make  a  declaration  with 
respect  to  the  right  of  Americans  of  Spanish  descent  to  use  a 
swimming  pool  which  had  been  more  or  less  constructed  by  a  mu- 
nicipality in  which  they  resided.  However,  it  is  a  little  difficult 
from  a  reading  of  the  opinion  to  determine  exactly  upon  what 
grounds  the  court  bottomed  its  decision.  It  is  not  ascertainable 
whether  it  was  for  the  reason  that  the  declaratory  action  was  in- 
appropriate to  obtain  such  relief,  or  whether  it  was  because  of 
insufficiency  of  the  evidence.^®  No  reason  appears  to  support  a 
conclusion  that  the  relief  could  not  be  granted,  or  that  the  declara- 
tory action  was  inappropriate  for  that  purpose. 

In  a  mandamus  proceeding  to  compel  a  city  and  the  lessee  of  a 
city  swimming  pool  to  permit  a  negro  to  use  the  pool  an  "actual 
controversy"  within  the  terms  of  the  declaratory  judgment  statute, 
did  not  exist  concerning  the  validity  of  an  ordinance  which  pro- 
vided for  the  segregation  of  races  in  the  event  of  the  construction 

6St  U.S.— Lawrence  v.   Hancock,  76  ette,  100  Colo.  124,  65  P.2d  1431. 

F.Supp.  1004.  But,  see  Kern  v.  City  Com'rs  of 

Ohio — Culver  v.  City  of  Warren,  City  of  Newton,   151    Kan.   565, 

84  Ohio  App.  373,  83  N.E.2d  82.  100  P.2d  709,  129  A.L.R.  1156. 

70.  QoLo. — Lueras  v.  Town  of  Lafay- 
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of  a  separate  pool  for  negroes,  in  the  absence  of  a  showing  that  the 
plaintiff  would  object  to  such  ordinance  if  a  separate  pool  existed 
or  that  the  construction  of  a  separate  pool  was  assured,  and  hence 
the  court  would  not  determine  the  validity  of  such  ordinance^* 

§  635.    Property  Rights  of  Husband  and  Wife 

A  declaratory  action  will  lie  to  determine  the  wife's  interest  in 
community  property^*  Such  an  action  is  proper  to  construe  an 
agreement  entered  into  between  husband  and  wife  in  divorce  pro- 
ceedings, and  this  is  true  even  though  the  agreement  is  incorpo- 
rated in  the  decree  of  divorce  and  is  ratified  and  confirmed  by  the 
courts*  It  hardly  need  be  added  that  property  settlements  and 
agreements  with  respect  to  the  marital  property  will  be  decreed  in 
a  declaratory  action  whether  such  property  is  community  or  other- 
wise."^* Such  an  action  is  the  appropriate  remedy  to  determine 
the  capacity  in  which  a  wife  holds  land — ^whether  as  a  gift  from 
her  husband,  or  in  trust  for  him7»  Also,  to  adjudicate  whether  or 
not  a  married  woman  was  induced  to  execute  a  deed  of  separation 
and  settlement  of  property  rights  by  a  fraud  of  her  husband,  and 
as  to  the  efficacy  and  binding  character  thereof.^* 

A  declaratory  action  will  lie  to  determine  the  right  of  a  veteran's 
sisters  to  establish  a  trust  on  proceeds  of  a  war  risk  policy  of  in- 
surance, paid  to  the  veteran's  administrator  after  the  death  of  the 
veteran's  widow,  who  was  beneficiary  in  the  policy;  and  the 
claim  of  the  sisters  in  such  an  action  cannot  be  defeated  on  the 
ground  that  the  fund  was  community  property  and  hence  not 
subject  to  gift  without  the  consent  of  the  veteran's  widow  where 
such  widow  had  acquisced  in  the  veteran's  promise  to  nominate 
his  sisters  as  secondary  beneficiaries  in  consideration  of  his  in- 

71.  Kan.— Kern    v.    City    Com'rs    of  Hulton  v.  Hulton  (1917)  1  K.B. 
City   of   Newton,    151    Kan.   565,            813. 

100  P.2d  709,  129  A.L.R.  1156.  CaL— Moorhead  v.  Shafer,  32  CaL 

72.  Cal.— Stewart  v.  Stewart,  199  Cal.  App.2d  615,  90  P.2d  356. 

318,  249  P.  197.  75.  Eng.— Gascoigne     v.     Gascoigne 

73.  CaL— Chaplin  v.   Chaplin,  9  Cal.  (1918)  1  K.B.  223. 

App.2d  182,  49  P.2d  296.  Ga.— Blackwell  v.  BlackwcU,  188 

74.  Eng.— Gascoigne     v.     Gascoigne  Ga.  388,  4  S.E.2d  168. 

(1918)  1  K.B.  223.  76.  Eng.— Hulton   v.    Hulton    (1917) 

1  K.B.  813. 
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debtedncss  to  them,  and  moreover  the  widow  had  received  more 
than  half  of  the  fund  during  her  lifetimeJ^ 

§  636.    Separation  Agreement 

In  an  action  for  a  declaration  of  the  plaintiff's  rights  and  duties 
under  a  separation  agreement  with  his  former  wife,  the  plaintiff  is 
entitled  to  an  interpretation  of  the  contract,  even  if  such  interpreta- 
tion took  on  the  nature  of  a  reformation  of  such  contract.  A  de- 
claration of  rights  and  obligations  under  a  contract  which  results 
in  a  reformation  thereof  is  merely  a  determination  of  the  parties' 
intention  and  legal  effect  of  the  contract,  and  not  a  modification. 

A  separation  agreement  obligating  a  husband  to  pay  a  stated 
sum  monthly  for  for  the  wife's  support  and  the  parties'  minor 
child's  care,  the  maintenance  and  support  did  not  contemplate  a 
continuance  of  such  payments  after  the  child  reached  its  majority. 

In  such  an  action  where  it  appeared  that  the  minor  son  had 
reached  his  majority,  and  the  plaintiff  offered  to  prove  the  son's 
and  the  former  wife's  monthly  earnings,  which  was  rejected  and 
no  evidence  was  permitted  to  show  what  the  portion  of  the  con- 
tractual amount  was  reasonable  to  be  awarded  to  the  wife,  the 
only  question  which  the  trial  court  need  to  determine  on  a  re-trial 
after  reversal  of  a  judgment  denying  the  relief  prayed  for  by  the 
plaintiff  is  what  the  parties  intended  by  the  contract  to  be  a  reason- 
able sum  for  plaintiff  to  pay  for  the  wife's  support  after  the  son 
reached  his  majority.^* 

§  637.     Coverture  as  Groimds  of  Action  or  Defense 

Coverture  may  not  be  made  the  basis  for  a  declaration  of  rights, 
but  it  may  be  asserted  as  a  defense  in  a  declaratory  action,  as  well 
as  traditional  actions  at  law  and  suits  in  equity."^® 

§  638.    Religious  Status  and  Church  Controversies 
As  to  whether  or  not  an  infant  is  a  Roman  Catholic,  within 

77.  Cal— Shelly    v.    McKimmins,    32  78.  Gal.— Putnam  v.  Putnam,  51  Cal. 
Cal.App.2d  711,  90  P.2d  842,  cer-  App.2d  696.  125  P.2d  525. 

tiorari    denied    Davis    v.    Shelly.  79.  Tex. — Heitmann  v.  Bucnger,  Tex. 
60  S.Ct.  174,  308  U.S.  610,  84  L.Ed  Civ.App.,  207  S.W.2d  163. 

510. 
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the  meaning  of  a  bequest  in  a  will,  will  be  determined  in  a  de- 
claratory action.*®  No  reason  appears  why  in  an  action  involving 
a  justiciable  controversy,  the  question  as  to  the  religious  status 
or  denominational  connection  of  a  person  may  not  be  properly 
declared  in  the  action  under  discussion.** 

As  to  whether  or  not  a  member  of  a  church  has  been  lawfully 
excommunicated  in  accordance  with  the  church  law  will  be  ad- 
judicated in  a  declaratory  action.**  And  the  trustee's  rights  in 
church  property  under  a  deed  of  trust  may  be  similarly  declared.** 

Where  a  declaratory  action  was  filed,  arising  out  of  a  church  con- 
troversy, the  parties  met  at  court,  when  the  case  was  called  for 
trial,  and  it  was  agreed  that  two  questions  should  be  submitted 
to  the  congregation  of  the  church,  and  their  answer  taken  therein, 
and  the  first  was  whether  or  not  the  congregation  desired  a  bank- 
ing committee  of  said  church  to  turn  over  to  the  building  committee 
of  said  church  forthwith  the  sum  of  $3,000  to  apply  on  the  acqui- 
sition of  land  and  building  of  a  church,  as  set  forth  in  a  contract 
between  the  church  and  a  contractor,  and  the  second  question  was 
whether  or  not  the  congregation  of  the  church  desired  two  mem- 
bers of  the  banking  committee  be  replaced  by  two  other  parties 
named.  The  meeting  was  held  and  a  vote  taken  of  the  congrega- 
tion, and  both  questions  answered  in  the  affirmative ;  thereupon  the 
depossessed  members  of  the  banking  committee  filed  a  supplemental 
complaint  in  the  declaratory  action  and  sought  to  assail  the  vote 
taken  by  the  congregation,  but  the  declaration  was  entered  that 
they  were  not  entitled  to  this  relief,  and  that  they  were  bound  by 
the  church  vote  that  they  had  agreed  to.** 

A  declaratory  judgment  is  appropriate  remedy  for  Jehovah's 
witnesses  to  establish  their  rights  to  hold  public  meetings,  and  an 
injunction  in  aid  thereof  may  properly  issue.** 

80.  Eng.— In  re  May  (1917)  2  Ch.  83.  Ala.— Street  v.  Pitts,  238  Ala.  531, 
126.  192  So.  258.    Trustees  of  church 

81.  Pa. — But  however,  sec,  Greek  may  obtain  declaratory  judgment 
Catholic  Union  v.  Molchany,  86  as  to  rights  in  church  property 
P.LJ.  519.  under  deed  of  trust. 

82.  Pa.— Merman  v.  St.  Mary's  Greek  84.  Va.— Carr  v.  Union  Church  of 
Catholic  Church  of  Ncsquehon-  Hopewell,  186  Va.  411,  42  S.E. 
ing,  317  Pa.  33,  176  A.  450.  How-  2d  840. 

ever,  in  the  cited  case  the  ques-      85.  U.S. — Sellers  v.  Johnson,  163  F. 
tion  was  really  determintd  upon 
a  question  of  pleading. 
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§  639.    Nationality  and  Citizenship  Status 

It  is  now  settled  beyond  any  question  of  doubt  that  status  with 
respect  to  citizenship  or  nationality  may  be  adjudicated  in  a  de- 
claratory action.** 


2d  877,  rev.  69  F.Supp.  778.  The 
court  took  the  occasion  to  observe 
in  the  last  cited  case  that  a  group 
of  individuals  may  be  deprived 
of  their  constitutional  rights  of 
assembly,  speech,  and  worship, 
if  they  become  so  unpopular  with, 
or  offensive  to  the  people  of  a 
community  that  their  presence  in 
a  public  park  to  deliver  a  Bible 
lecture  is  likely  to  result  in  a 
riot,  is  interesting  but  difficult  to 
accept.  Under  such  a  doctrine 
unpopular  political  and  religious 
groups  might  find  themselves  vir- 
tually inarticulate.  Certainly  the 
fundamental  rights  to  assemble, 
to  speak,  and  to  worship  can  not 
be  abridged  merely  because  per- 
sons threaten  to  stage  a  riot  or 
because  police  officers  are  afraid 
that  breaches  of  peace  will  occur 
if  rights  are  exercised.  The  com- 
mittee on  the  Bill  of  Rights  of  the 
American  Bar  Association  filed 
a  brief  as  amici  curiae  in  the  case 
of  Hogue  V.  Committee  for  In- 
dustrial Organizations,  59  S.Ct. 
954,  307  U.S.  496,  83  L.Ed.  1423. 
in  which  the  committee  made  this 
observation,  "It  is  natural  that 
threats  of  trouble  should  often  ac- 
company meetings  on  controver- 
sial questions,  but  meetings  may 
not  be  suppressed  on  that  ac- 
count. The  practice  under  ordi- 
nary conditions  in  our  large  cities 
is  for  the  authorities  to  arrange 
with  the  applicants  to  have  the 
meeting  held  in  a  suitable  place, 
and  to  have  enough  policemen  on 
hand  to  quell  apparent  disturb- 
ances. 
"The   real    question   at   issue   is 


whether  any  threat  of  disorder, 
even  though  only  by  opponents 
of  the  speakers,  excuses  denial 
of  permits.  If  so,  the  right  of 
free  assembly  will  have  become 
a  mockery.  The  right  would  thus 
be  subject  to  discretion  by  an 
arbitrary  official  decision,  not- 
withstanding the  Bill  of  Rights 
was  intended  to  protect  citizens 
from  arbitrary  action  of  that  very 
character. 

"To  'secure'  the  rights  of  free 
speech  and  assembly  against  an 
'abridgement,'  it  is  essential  to 
not  yield  to  threats  of  disorder. 
Otherwise,  these  rights  of  the 
people  to  meet  and  of  speakers 
to  address  the  citizens  so  gath- 
ered, could  not  merely  be  'abridg- 
ed' but  could  be' destroyed  by  the 
action  of  a  small  minority  of  per- 
sons hostile  to  the  speaker  or  to 
the  views  he  would  be  likely  to 
express." 
86.  U.S.— Cherokee  Nation  v.  Geor- 
gia, 5  Pet.  1,  75,  8  L.Ed.  25. 

Elk  V.  Wilkins,  Neb.,  5  S.Ct.  41, 
112  U.S.  94,  28  L.Ed.  643. 

U.S.  V.  Wong  Kim  Ark.  18  S. 
Ct.  456, 169  U.S.  649,  42  L.Ed.  890. 

Perkins  v.  Elg.,  59  S.Ct.  884.  307 
U.S.  325,  83  L.Ed.  1320,  denying 
certiorari  99  F.2d  408,  69  App. 
D.C.  175. 

U.  S.  ex  rel.  Guest  v.  Perkins, 
D.C.D.C.,  17  F.Supp.  177. 

Brassert  v.  Biddle,  D.C.Conn.. 
59  F.Supp.  457,  affirmed,  C.C.A., 
148  F.2d  134. 

Eng.— Markwald  v.  Attorney- 
General  (1920)  1  Ch.  348,  122  L. 
T.R.  603, 89  L.J.Ch.  225.  36  T.L.R. 
197,  64  Sol. Jo.  239. 
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So,  a  person  claiming  to  be  a  citizen  of  the  United  States,  whose 
citizenship  is  denied  by  the  executive  branch  of  government,  has  a 
right  to  secure  an  adjudication  of  his  status  by  an  action  for  de- 
claratory judgment,  either  against  the  secretary  of  state  or  the 
attorney  general,  according  to  the  circumstances  of  the  particular 
case.*^ 

A  child  of  Swedish  parents,  born  in  this  country,  whose  parents 
thereafter  returned  to  Sweden,  taking  such  child  with  them  to 
that  country,  and  the  parents,  after  their  return  to  Sweden,  ex- 
patriated in  so  far  as  the  United  States  was  concerned,  and  reac- 
quired their  Swedish  citizenship,  thereafter  the  child  returned  to 
the  United  States  and  claimed  citizenship  in  the  United  States. 
This  contention  of  such  child  was  upheld  in  a  declaratory  action.** 

An  insurance  company,  suing  to  determine  whether  a  matured 
insurance  policy  in  favor  of  German  beneficiaries  was  subject  to 
the  confiscatory  provision  of  the  Peace  Treaty,  may  obtain  a  de- 
claration with  respect  to  such  matter.*®  A  declaratory  action  lies 
to  determine  whether  or  not  a  contract  between  plaintiff  and  de- 
fendant, entered  into  in  England  in  1915,  was  affected  by  the  fact 
that  the  plaintiff  had  been,  since  the  agreement  was  entered  into, 
and  still  was  interned  within  the  realm  as  a  civilian  prisoner  of 
war.»o 

Where  the  validity  of  the  title  to  property  depends  upon  citizen- 
ship or  nationality,  as  in  the  case  of  prohibited  ownership  of  prop- 
erty by  certain  races,  controversies  arising  in  respect  thereto  are 
properly  determined  in  declaratory  actions.®* 

Indeed,  the  act  of  naturalization  itself  is  nothing  more  nor  less 
than  a  declaratory  judgment.®* 

Stoeck    V.    Public    Trustees  Haaland    v.    Attorney    General 

(1921)  2  Ch.  67.  of  U.S.,  D.C.Md.,  42  F.Supp.  13. 

However,  see  Baron  Reitzes  De  Wash. — See  De  Cano  v.  State,  7 

Marienwert  v.   Administrator  of  Wash.2d  613.  110  P.2d  627. 
Austrian   Property   (1924)   2   Ch.      gg.  Eng.— New  York  Life  Insurance 

2^^*  Company     v.     Public     Trustees 

Roesin  v.  Attorney-General,  34  (1924)  1  ch.  15,  (1924)  2  Ch.  101. 

an   Jrb\f^^  ^^^^^l\    ,    o,  t.  e  90.  Eng.— SchaflFenius     v.     Goldberg 

87.  U.S.— Valenti  V.  Clark,  83  F.Supp.  (1916)  1  K  B    284 
167. 

88.  U.S.-Perkins    v.    Elg.,    59    S.C.  ^^'  f^Tp^Tf  ^?,T*  ^*'''  ^^  ^^'^^^' 
884,  307  U.S.  325,  83  L.Ed.  1320.  ^2^'  ^^  ^^^  262. 

denying    certiorari    99    F.2d    408,      92.  U.S.— Tutun  v.  U.  S.,  Mass.,  46 

69  App.D.C.  175. 
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Since  a  declaratory  judgment  must  be  adverse  in  character  and 
must  involve  a  present  and  actual,  as  distinguished  from  a  possible 
or  potential  controversy  between  the  parties,  a  nonprofit  corpora- 
tion having  only  native  Filipino  membership  and  owning  no  real 
estate  and  having  no  interest  in  such,  contractual  or  otherwise,  but 
having  a  purpose  to  acquire  real  estate  in  the  future  for  a  club- 
house, cannot  maintain  an  action  to  test  the  validity  of  an  anti- 
alien  land  law.®' 

Where  the  court  declared  the  fact  of  the  plaintiff's  citizenship, 
it  would  not  also  grant  injunctive  relief,  since  a  certified  copy  of 
the  decree,  when  it  became  final,  would  attest  the  plaintiff's  citizen- 
ship as  well  as  a  certificate  of  naturalization,  and  there  was  no 
ground  for  belief  that  an  application  for  a  certificate  supported  by 
a  certified  copy  of  the  decree  would  not  properly  be  gjanted.®^ 

The  federal  district  court  has  jurisdiction  over  the  subject  mat- 
ter of  an  action  against  the  attorney  general  of  the  United  States 
for  a  declaration  that  the  plaintiflf  is  a  citizen,  since  the  right  is  one 
arising  under  a  federal  statute,  and  where  an  actual  controversy 
existed  and  the  parties  were  before  the  court  and  the  plaintiff  re- 
sided in  the  district,  the  court  had  jurisdiction  to  entertain  an  ac- 
tion under  the  federal  declaratory  act.®' 

It  is  submitted,  therefore,  that  a  declaratory  judgment  action  is 
an  ideal  remedy  for  the  settlement  of  all  controversies  arising  out 
of  the  status  of  citizenship  or  nationality,  and  particularly  is  this 
true  as  to  naturalized  citizens. 

§  640.     Deportation  of  Aliens,  Injunction,  Declaratory  Action 

Deportation  matters  must  be  decided  in  a  more  or  less  summary 
manner.  They  must  be  determined  expeditiously;  the  recognized 
method  of  securing  a  judicial  review  is  by  a  writ  of  habeas  corpus 
which  permits  of  summary  and  expeditious  disposition.     Where  it 

S.Ct.  425,  270  U.S.  568,  70  L.Ed.  93.  See  note  88  supra  this  section. 

738.  94.  U.S.— Brassert    v.    Biddle,    D.C. 
Fidelity  Nat.  Bank  &  Trust  Co.  Conn..   59    F.Supp.   457,   affirmed 

of  Kansas  City  v.  Swope,  47  S.Ct.  C.C.A.,  148  F.2d  134. 

511,  274  U.S.  123,  71   L.Ed.  959,  95.  U.S.— Brassert    v.    Biddle,    D.C. 
reversing  2   F.2d  676,  which   af-  Conn.,   59   F.Supp.   457,   affirmed 

firmed    Swope    v.    Fidelity    Nat.  CCA.,  148  F.2d  134. 

Bank  &  Trust  Co.,  274  F.  801. 
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is  sought  to  deport  an  alien,  the  sole  remedy  is  by  way  of  petition 
for  a  writ  of  habeas  corpus  in  the  federal  district  court,  in  which 
he  is  being  restrained  liberty.** 

Where  it  appeared  that  the  plaintiff  was  a  native  and  citizen  of 
China,  and  that  he  last  arrived  in  the  United  States  on  July  2, 
1945 ;  that  in  1947  a  warrant  was  issued  by  the  defendants  in  a  de- 
claratory judgment  proceeding  for  his  arrest,  on  the  charge  that 
he  had  entered  the  United  States  in  violation  of  the  law,  he  was 
arrested-  and  granted  deportation  hearings ;  that  thereafter  deporta- 
tion of  the  plaintiff  in  the  declaratory  judgment  proceeding  was 
recommended  by  the  agents  of  the  defendants  on  the  ground  that 
he  had  entered  the  United  States  without  immigration  visa,  and 
an  order  and  a  warrant  of  deportation  was  thereafter  issued ;  that 
subsequently  the  Board  of  Immigration  appeal  confirmed  the  order 
of  deportation ;  whereupon  he  filed  an  action  for  declaratory  judg- 
ment, but  was  denied  the  right  to  maintain  the  same  upon  the 
ground  that  the  United  States  District  Court  of  the  District  of 
Columbia  was  without  jurisdiction.*^ 

Where  entry  permits  issued  to  alien  laborers  were  modified  by 
communication  from  the  commissioner  of  Immigration  and  Na- 
turalization Service,  stating  that  only  a  few  of  such  alienfe  were  con- 
sidered properly  employed  by  the  corporation  employer,  who  sought 
their  entry  into  the  United  States,  and  that  deportation  proceedings 
would  be  begun  against  them,  under  these  circumstances  the  cor- 

96.  U.S.— Valcnti    v.    Clark,    83    F.  ly  protected  by  his  right  to  main- 

Supp.  167,  wherein  the  court  ob-  tain  a  habeas  corpus  proceeding 

served,  "It  certainly  would  be  ap-  in  the  district  court  in  which  he 

palling  to  permit  every  deporta-  is  held  in  custody." 

tion  and  every  exclusion  proceed-  It  is  submitted,  however,  that 

ing  under  the  imigration  laws  to  the  learned   court's   objection   is 

be   brought   into    United    States  founded  upon  no  reason  why  the 

District  for  the  District  of  Co-  declaratory  action  might  not  be 

lumbia  for  review  by  an  action  maintainable,  but  rather  suggests 

for  declaratory  judgment  against  itself    to    the    ground    of    policy 

the  attorney  general  for  this  is  which    should    be   foreign    to  a 

the  only  district  in  which  the  at-  court    decision,    and    the    court 

torney  general  may  be  sued.  The  should  never  rest  its  decision  on 

enforcement   of   imigration   laws  such  tenuous  grounds, 
would  be  hampered  and  possibly      97.  U.S. — Chow  Kan  v.  Clark,  83  F. 

even  frustrated  if  this  were  per-  Supp.  969. 
mitted.  The  plaintiff  is  sufficient- 
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poration  and  the  aliens  could  not  maintain  a  suit  for  declaratory  re- 
lief, or  in  conjunction  with  or  without  an  application  for  injunc- 
tive relief.** 

It  is  difficult  to  see  how  the  decisions  in  the  cited  and  foregoing 
portion  of  this  section  could  have  been  rendered  in  view  of  the  very 
authorative  pronouncement  made  by  the  Supreme  Court  of  the 
United  States.** 

But  whatever  doubt  may  have  lingered,  in  spite  of  the  decision 
in  the  case  of  Perkins  v.  Elg,  seems  to  have  been  dispelled  insofar  as 
the  United  States  Court  of  Appeals  of  the  District  of  Columbia 
is  concerned,  and  until  the  Supreme  Court  of  the  United  States 
shall  reverse  its  position  in  Perkins  v.  Elg,  the  rule  would  seem  to 
be  clearly  established,  in  the  light  of  the  latest  pronouncement  from 
the  learned  Court  of  Appeals  of  the  District  of  Columbia  that 
habeas  corpus  is  not  the  sole  remedy  of  one  who  seeks  to  resist, 
what  he  conceives  to  be  an  illegal  deportation  order,  and  that  the 
elastic  remedy  of  a  declaratory  judgment  action  in  such  circum- 
stances is  apposite.^ 

§  641.    Right  to  Attend  Public  Schools 

Where  the  right  of  children  to  attend  public  schools  for  any  rea- 
son is  denied,  questioned,  or  contested,  the  matter  is  easily  and 
clearly  solvable  in  a  declaratory  action.* 

§  642.    Right  to  Attend  Public  Schools— Racial  Discrimination 

Where  the  plaintiffs  were  negro  citizens  and  taxpayers  they  were 
entitled  to  a  declaratory  judgment  to  the  effect  that  negro  children 
within  proper  ages  residing  within  boundaries  of  a  school  district 
were  entitled  to  public  educational  facilities  substantially  equal  to 
those  provided  for  white  children,  within  said  age  group  and  within 
said  district,  and  that  it  was  the  duty  of  the  defendants,  who  were 

98.  U.S.— Bata  Shoe  Co.  v.  Perkins,  1.  U.S.— Kristensen  v.  McGrath,  179 
33  F.Supp.  508.  F.2d  796. 

99.  U.S.— Perkins  v.  Elgr,  59  S.Ct.  884,  2.  Eng.— Guardians  of  the  Poor  of 
307  U.S.  325,  83  L.Ed.  1320,  see  Gateshead  Union  v.  Durham 
also  99  F.2d  408,  69  App.D.C.  175.  County  Council  (1918)  1  Ch.  14d 
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Fchool  authorities  and  their  successors  in  office,  to  provide  such 
facilities.' 

§  643.     Status  of  Child 

The  declaratory  action  is  a  handy  tool,  the  use  of  which  will 
readily  solve  any  issues  or  difficulties  presented  in  connection  with 
the  status  of  a  child.  Such  an  action  is  applicable  to  determine  the 
parentage  of  a  child  in  a  bastardy  proceeding,  or  legitimacy,  adpo- 
tion,  parentage,  and  the  like.*  So  a  declaratory  action  may  be 
maintained,  where  it  is  asserted  that  the  agreement  and  all  pro- 
ceedings based  thereon  for  adoption  have  been  lost  or  destroyed.' 

Where  a  controversy  with  respect  to  the  matrimonial  status 
draws  in  question  legitimacy  or  parentage  of  a  child,  the  court 
will  take  this  into  consideration  and  will  permit  such  child  to  be 
heard  through  a  guardian  ad  litem,  to  the  end  that  the  legitimacy, 
parentage,  and  the  like,  may  not  be  determined  without  such  child 
being  properly  represented.*  Where  it  appears  to  the  court  that 
the  determination  of  marital  status  or  the  validity  of  a  divorce 
will  draw  into  question  the  parentage  or  legitimacy  of  a  child, 


U.S.— Pitts  V.  Board  of  Trustees 
of  De  Witt  Special  School  Dist. 
No.  1,  84  F.Supp.  975. 
Eng. — But    see,    West    v.    Lord 
Sackville  (1903)  2  Ch.  378. 

Beresford  v.  Attorney- General 
(1918)  P.  33,  87  LJ.Prob.  40.  118 
L.T.R.  133,  134,  34  T.L.R.  100.  62 
Soljo.  103. 

CaL — Pasqiiale  v.  Pasquale,  219 
Cal.  408.  27  P.2d  76. 
Mo. — Menees  v.  Cowgill,  —  Mo. 
— ,  223  S.W.2d  412.  214  S.W.2d 
561.  338  U.S.  949,  94  L.Ed.  372,  70 
S.Ct.  488. 

Neb.— Carlson  v.  Bartels,  143 
Neb.  680.  10  N.W.2d  671,  148  A. 
L.R.  658. 

N.Y. — Metis  v.  Department  of 
Health  of  City  of  New  York,  260 
App.Div.  772,  24  N.Y.S.2d  51,  af- 


firming 173  Misc.  630,  18  N.Y.S. 
2d  432. 

See  also.  Morecroft  v.  Taylor, 
225  App.Div.  562.  234  N.Y.S.  2. 

Urquhart  v.  Urquhart.  196  Misc. 
664.  92  N.Y.S.2d  484. 
Pa.— Liddick  v.  Louden,  52  D.  & 
C.  402. 

Wis.— Miller  v.  Currie,  208  Wis. 
199.  242  N.W.  570. 
Ala.— Luker  v.  Hyde.  —  Ala.—. 
45  So.2d  32. 

N.Y. — Cesareo    v.    Cesareo.    134 
Misc.  88,  234  N.Y.S.  44. 

Zawadsky  y.  Zawadsky,  169 
Misc.  404,  7  N.Y.S.2d  966. 

Metis  V.  Department  of  Health 
of  City  of  New  York,  260  App. 
Div.  772,  24  N.Y.S.2d  51,  affirm- 
ing 173  Misc.  630,  18  N.Y.S.2d 
432. 

See  also,  section  530,  supra. 


1468 


Digitized  by 


Google 


Ch.  16  DOMESTIC  RELATIONS  §  643 

the  court  will  proceed  with  caution  before  rendering  a  decree  hav- 
ing such  far-reaching  effect."^ 

Where  it  appeared  in  a  declaratory  action  affecting  the  legitimacy 
of  a  child,  and  that  it  was  a  legitimate  child  was  not  seriously 
controverted,  and  in  fact  was  not  clearly  claimed  in  the  proceed- 
ing. A  declaratory  action  seeking  declaration  of  legitimacy  will 
not,  under  these  circumstances  be  entertained.* 

It  has  been  held,  also,  that  where  a  foreign  divorce  was  ob- 
tained by  the  husband  and  the  decree  in  such  divorce  action  in- 
corporated a  separation  agreement  and  the  agreement  provided 
that  the  husband  was  under  no  obligation  to  support  any  child 
bom  thereafter  to  the  wife,  although  the  complaint  alleged  that 
the  plaintiff,  a  minor  in  the  action  seeking  support,  had  been  con- 
ceived in  wedlock,  but  born  after  the  divorce  decree  was  rendered, 
it  was  held  that  a  declaratory  action  was  not  appropriate,  but  the 
holding  appears  to  have  been  based  upon  the  ground  that  the  in- 
fant had  an  adequate  remedy  by  appealing  to  the  domestic  rela- 
tions court,  and  the  infant  lacked  sufficient  interest  in  the  validity 
of  Nevada  decree  to  sustain  a  declaratory  action  asserting  his 
rights.* 

It  is  submitted,  however,  that  the  learned  trial  court  of  New 
York  was  in  error,  in  holding  that  the  action  could  not  be  main- 
tained, and  the  fact  that  there  might  be  a  remedy  by  application  to 
the  domestic  relations  court  would  not  defeat  the  action,  and  the 
further  holding  that  the  child  lacked  sufficient  interest  in  the  valid- 
ity of  the  Nevada  divorce  to  enable  it  to  maintain  the  action,  does 
not  appear  sound.  A  child  may  by  legal  action  exact  fulfillment 
of  the  father's  duty  to  support  it,  and  no  one  has  the  right  to  con- 
tract away  the  child's  right  in  this  respect,**  and  no  reason  presents 
itself  why  such  right  might  not  be  appropriately  adjudicated  in  a 
declaratory  judgment  action. 

A  child  may  by  declaratory  judgment  establish  its  status  as  an 

7.  N.Y.— Zawadsky    v.     Zawadsky,  Wilder    v.    Wilder,    181    Misc. 
169  Misc.  404,  7  N.Y.S.2d  966.                  1059.  43  N.Y.S.2d  287. 

8.  N.Y.— King   v.    King,    190   Misc.        9.  N.Y.— King  v.  King,  supra. 

741,  74  N.Y.S.2d  180.  9a.  Idaho— Keyes  v.  Keyes,  51  Idaho 

Somberg  v.  Somberg,  263  N.Y.  670,  9  P.2d  804. 

1.  188  N.E.  137. 
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adopted  child  of  the  parties  entering  into  an  agreement  for  adop- 
tion, but  the  action  should  be  brought  by  the  adopted  child  against 
the  other  parties  to. the  agreement  of  adoption,  and  it  seems  it  should 
be  confined  to  such  partiesj® 

The  custody  of  a  child  may  likewise  be  determined  in  a  declara- 
tory act  ion  J  ^  Courts  will  also  determine  the  legal  status  of  a 
child  over  fourteen  years  old,  where  it  is  necessary  to  do  so,  when 
its  rights  are  drawn  in  question  under  a  will  creating  a  trust,  or 
other  property  rights  of  such  child  are  involved^*  However,  it 
has  been  declared  that  an  ex  parte  proceeding  for  the  determination 
and  establishment  of  a  racial  status  is  not  within  the  purview  of  the 
Declaratory  Judgment  Act.*' 

In  an  action  by  the  plaintiff  seeking  a  declaration  that  he  was  the 
legitimate  child  of  his  mother  and  her  former  husband  who  had 
been  divorced  from  each  other  for  three  years  before  his  birth,  the 
court  is  without  power  to  grant  any  money  recovery,  because  the 
money  value  of  the  subject  matter  of  the  right  declared  was  not 
made  to  appear,  and  there  was  consequently  no  basis  for  the  com- 
putation of  such  allowance,  but  since  the  plaintiff  was  successful, 
he  would  be  allowed  his  costs.** 


10.  Mo. — Menees  v.  Cowgill,  —  Mo. 
App.  — ,  214  S.W.2d  561.  See  how- 
ever, 359  Mo.  697,  223  S.W.2d  412, 
70  S.Ct.  488,  338  U.S.  949,  94 
L.Ed.  585. 

11.  Ky.— Johnson  v.  Cook,  274  Ky. 
841,  120  S.W.2d  675. 

12.  Ky,— Louisville  &  N.  R.  Co.  v. 
Powers,  268  Ky.  491,  105  S.W.2d 
591. 


13.  N.C— Ex  parte  Eubanks,  202  N. 
C  357,  162  S.E.  769. 

14.  N.Y.— Urquhart  v.  Urquhart,  196 
Misc.  664,  92  N.Y.S.2d  484.  How- 
ever, if  the  evidence  had  been  in- 
troduced it  would  seem  that  the 
court  should  have  decreed  support 
to  the  child. 
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§  644.    Criminal  Prosecutions 

It  has  been  laid  down  as  a  general  rule  that  courts  of  equity 
will  not  interfere  with  the  enforcement  of  criminal  laws  unless 
it  is  in  connection  with  unconstitutional  enactments  of  the  criminal 
laws,  and  where  their  enforcement  would  invade  property  rights.^ 

Where  a  statutory  enactment  provided  that  bottles  used  for  the 
sale  of  milk  and  cream  should  be  of  certain  designated  capacity,  and 
a  failure  to  so  use  such  bottles  would  constitute  a  criminal  offense, 
and  subject  the  party  guilty  thereof  to  penalty,  and  the  state 
brought  a  declaratory  action  to  determine  the  meaning  of  the  stat- 
ute, which  action  was  brought  against  a  dairy,  and  it  appeared  upon 
the  face  of  the  statute,  that  it  could  not  be  enforced  against  dealers 
by  criminal  action,  a  motion  for  a  summary  judgment  on  behalf 
of  the  state  was  properly  denied.* 

Injunctions  aginst  criminal  prosecutions  may  not  ordinarily  be 
granted  in  connection  with  an  action  for  declaratory  relief.* 


1.  U.S.— Packard  v.  Banton,  44  S. 
Ct.  257,  264  U.S.  140,  68  L.Ed. 
596. 

Hygrade  Provision  Co.  v.  Sher- 
man, N.Y.,  45  S.Ct.  141,  266  U.S. 
497,  69  L.Ed.  402. 

Tyson  &  Bro.  United  Theatre 
Ticket  Officers  v.  Banton,  N.Y., 
47  S.Ct.  426,  273  U.S.  418,  71  L. 
Ed.  718,  58  A.L.R.  1236. 
Wadi.— Bauer  v.  State,  7  Wash. 
2d  476,  110  P.2d  154,  holding  a 
complaint  by  wholesale  dealers  in 
candy  that  a  legislative  act  regu- 


lating the  manufacture  and  dis- 
tribution of  candy  and  other  con- 
fectionery products  was  unjustly 
discriminatory  and  that  the  prose- 
cutions of  such  dealers  for  alleged 
violation  of  the  Act  were  immi- 
nent is  sufficient  to  state  a  cause 
of  action  for  the  entry  of  a  de- 
claratory judgment. 

2.  Wis.— State  ex  rel.  State  Depart- 
ment of  Agriculture  v.  Land 
O'Lakes  Ice  Cream  Co.,  247  Wis. 
26,  18  N.W.2d  325. 

3.  Ari«. — Corbin    v.     Rodgers,     53 
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A  declaratory  action  can  be  used  only  to  determine  validity  of 
a  penal  statute  or  to  construe  it  as  it  affects  civil  rights,  status,  or 
other  legal  relations  in  an  actual  controversy.* 

An  action  for  declaratory  judgment  may  be  directly  concerned 
with  the  operation  of  a  large  business  enterprise,  concerning  which 
the  state,  in  the  exercise  of  its  police  power,  has  imposed  valid 
restrictions,  the  legal  effect  of  which  is  debatable,  and  with  respect 
to  which  the  plaintiff  in  good  faith  asked  to  be  advised  what  the 
restrictions  may  mean,  in  the  eyes  of  the  law.  Under  these  circum- 
stances the  problem  presented  is  one  to  be  solved  by  a  declaratory 
judgment  action.' 

When  complicated  legal  questions  are  presented  by  police  power 


Ariz.  35,  85  P.2d  59. 

However,  see  City  of  Harrods- 
burg  V.  Southern  R.  Co.  in  Ken- 
tucky, 278  Ky.  10,  128  S.W.2d  233. 

In  Corbin  v.  Rodgers,  the  Su- 
preme Court  of  Arizona  said,  "We 
further  held  that  while  there  were 
cases  where  equity  might  inter- 
fere and  restrain  the  enforcement 
of  an  ordinance  criminal  in  its 
nature,  an  arrest  made  under  such 
an  ordinance  must  not  only  be 
illegal  but  accompanied  by  an 
interference  with  the  property 
rights,  and,  in  substance,  that  if 
the  alleged  interference  consisted 
only  in  preventing  the  party  from 
continuing  in  business  while  the 
matter  was  being  decided,  and 
thereby  losing  presumptive  profit 
from  such  business,  such  loss  was 
not  an  irreparable  injury  to  prop- 
erty rights  such  as  would  justify 
the  issuance  of  an  injunction." 
Kan.— Witschner  v.  City  of  At- 
chison, 154  Kan.  212,  117  P.2d 
570. 

Tenn. — Lindsey    v.    Drane,     154 
Tenn.  458.  285  S.W.  705. 

Erwin  Billiard  Parlor  v.  Buck- 
ner,  156  Tenn.  278,  300  S.W.  565. 

Earhart  v.  Young,  174  Tenn. 
198,  124  S.W.2d  693. 


4.  ArU. — Corbin     v.     Rodgers,     53 
Ariz.  35.  85  P.2d  59. 

Ind. — Department  of  State  v. 
Kroger  Grocery  &  Packing  Co., 
221  Ind.  44,  46  N.E.2d  237. 

Doyle  v.  Clark,  220  Ind.  271. 
41  N.E.2d  949,  appeal  dismissed 
63  S.Ct  52,  317  U.S.  590.  87  L.Ed. 
483. 

Mich. — UpdegrafiF  v.  Attorney 
General.  298  Mich.  48,  298  N.W. 
400.  135  A.L.R.  931.  This  case 
holds  that  a  prosecution  for  the 
failure  to  observe  a  dog  quaran- 
tine law  does  not  bring  the  same 
within  the  rule  allowing  the 
granting  of  a  declaration  of  rights. 
Neb.— Dill  v.  Hamilton.  137  Neb. 
m.  291  N.W.  62,  129  A.L.R.  743. 
N.Y.— Reed  v.  Littleton,  275  N.Y. 
150,  9  N.E.2d  814,  affirming  249 
App.Div.  310.  292  N.Y.S.  363,  re- 
versing 159  Misc.  853.  289  N.Y.S. 
798. 

New  York  Foreign  Trade  Zone 
Operators  v.  State  Liquor  Au- 
thority. 285  N.Y.  272.  34  N.E.2d 
316. 

N.C.— Calcutt  V.  McGeachy,  213 
N.C.  1.  195  S.E.  49. 

5.  Iowa — Ostrander    v.     Linn.    237 
Iowa  694,  22  N.W.2d  223. 
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measures  put  into  effect  to  regulate  a  large  business,  the  pendency 
of  a  petty  criminal  proceeding  in  the  justice  court  should  not  de- 
prive a  court  of  general  jurisdiction  of  any  discretion,  whether  or 
not  to  entertain  a  declaratory  judgment  action,  if  in  the  sound 
exercise  thereof,  the  court  concludes  that  such  legal  questions 
can  not  be  settled  with  equal  facility  by  the  justice  of  the  peace, 
if  the  beleagured  man  under  such  circumstances  stands  trial,  before 
the  justice  and  is  acquitted  the  law  has  not  been  adequately  clarified 
as  to  his  business,  and  of  course  he  has  nothing  from  which  to  ap- 
peal to  the  district  court,  his  remedy  still  is  by  declaratory  judg- 
ment proceedings.* 

It  is  proper  to  seek  the  determination  of  a  question  of  law  to  the 
effect  that  an  exhibitor  of  a  motion  picture  licensed  by  the  state, 
in  accordance  with  state  law,  is  not  subject  to  criminal  prosecu- 
tion for  exhibiting  allegedly  obscene  films,  and  so  too,  the  ques- 
tion of  whether  or  not  the  license  of  a  motion  picture  theatre  could 
be  revoked  because  of  the  exhibition  of  such  film  therein  is  a  ques- 
tion that  can  be  solved  in  declaratory  action."^ 

It  seems  a  declaratory  action  will  not  lie  to  determine  whether 
or  not  the  plaintiff  is  required  to  register  under  the  Selective  Serv- 
ice and  Training  Act.* 

It  has  been  held,  however,  that  the  court  had  jurisdiction  of  a 
railway  company's  action  under  the  Declaratory  Judgment  Act 
against  a  city  and  the  officers  thereof  for  a  declaration  of  rights 
and  injunction  restraining  the  prosecution  of  criminal  proceedings 
against  the  plaintiff  for  violating  a  city  ordinance  requiring  elec- 
tric gongs  and  signals  at  all  crossings  in  the  city  and  that  an  action 
for  injunctive  relief  to  prevent  multifarious  prosecutions  can  be 
maintained  when  the  validity  of  the  statute  or  ordinance  is  in- 

6.  Iowa — Ostrander    v.     Linn,    237  might    encounter    difficulties    in 
Iowa  694,  22  N.W.2d  223.     The  broadening    the    issues    to    ade- 
court  suggests  that  if  the  action  quately  solve  the  problem, 
before  the  justice  is  an  absolute  7.  N.Y. — Hughes  Tool  Co.  v.  Field- 
bar  to  declaratory  relief  to  gain  ing,  188  Misc.  947.  7^  N.Y.S.2d  98. 
a  decision  by  the  district  court,  8.  U.S. — Stone  v.  Christensen,  D.C. 
the  defendant  in  the  justice  pro-  Ore.,  36  F.Supp.  739. 
ceeding  should  plead  guilty  and  Meredith    v.    Carter,    D.C.Ind . 
appeal.    However,  he  is  then  con-  49  F.Supp.  899. 
fined  to  limited  proceedings  and 
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volved,  and  such  relief  may  be  granted  in  a  proceeding  under  the 
Declaratory  Judgment  Act.  The  question  involved  in  the  case, 
however,  was  whether  or  not  a  city  ordinance  had  been  repealed 
and  it  was  held  that  it  had  been.*  A  declaratory  action  is  main- 
tainable to  determine  whether  or  not  foreign  diplomats  or  con- 
suls are  subject  to  criminal  proceedings  of  the  courts  of  this  coun- 
try, and  where  it  appeared  that  the  exequater  of  the  consul  had  been 
revoked  by  his  country,  then  he  is  subject  to  criminal  prosecution 
for  violation  of  the  laws  of  the  United  States  or  stateJ** 

But  is  seems  to  be  beyond  question  that  where  the  alleged  vio- 
lation of  penal  law  is  so  intermixed  with  a  property  right  or  the 
right  to  engage  in  a  trade,  business,  or  occupation,  that  the  one 
necessarily  involves  the  other,  a  declaratory  action  will  lie  to  test 
and  construe  such  criminal  law  and  ascertain  and  declare  whether 
or  not  it  is  applicable  to  the  plaintiff  in  such  an  action." 

The  operator  of  a  junk  business  whose  rights  were  affected  by  an 
amended  ordinance  regulating  and  licensing  junk  businesses,  had  a 
right  to  seek  a  declaration  without  waiting  to  become  a  defendant 
in  a  criminal  prosecution  in  order  to  ascertain  the  validity  of  the 
ordinance,  since  a  purpose  of  the  declaratory  act  is  to  give  to  a 
person  whose  rights,  status,  or  other  legal  relations  are  affected  by 
a  statute  or  municipal  ordinance,  relief  from  uncertainty  and  thus 
avoid  waiting  for  an  expected  prosecution  under  the  statute  or  or- 
dinance in  question.** 

Where  there  was  a  statute  requiring  cream  dealers  to  post  price 
differentials  and  a  dealer  only  sold  one  grade,  and  therefore  only  had 
one  price,  and  had  been  arrested  for  failure  to  comply  with  the 
statute  requiring  such  posting,  the  issues  in  the  criminal  prosecu- 
tion before  a  justice  of  peace,  and  in  an  action  for  declaratory  relief 

9.  Ky. — City     of     Harrodsburg    v.  Ind— Department     of     State     v. 

Southern    R.    Co.    in    Kentucky*  Kroger  Grocery  &  Packing  Co., 

278  Ky.  10,  128  S.W.2d  233.  221  Ind.  44,  46  N.E.2d  237. 

10.  N.Y.— Savic  v.  City  of  New  York,  N.J.— Moresh  v.  O'Regan,  120 
203  App.Div.  81,  196  N.Y.S.  442,  N.J.Eq.  534.  187  A.  619,  reversed 
affirming  118  Misc.  156,  193  N.Y.  on  other  grounds  122  N.J.Eq.  388, 
S.  577.  192  A.  831. 

11.  U.S. — Sunshine  Mining  Co.  v.  12.  Vt — Vermont  Salvage  Corp.  v. 
Carver,  D.C.Idaho,  34  F.Supp.  Village  of  St.  Johnbury,  113  Vt 
274.  341,  34  A.2d  188. 
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were  the  same,  and  a  declaratory  judgment  action  is  the  proper 
method  of  determining  his  rights  and  liabilities  under  the  statute, 
notwithstanding  the  pendency  of  the  criminal  prosecution  before 
a  justice  of  the  peaceJ' 

However,  we  have  already  seen  there  is  not  much  question  but 
what  in  a  proper  case  a  declaratory  action  is  an  appropriate  remedy 
to  obtain  a  decision  testing  the  validity  or  fixing  the  construction 
of  penal  statues.'* 

On  the  other  hand,  the  sounder  and  juster  rule  seems  to  be  that 
the  declaratory  action  may  not  be  utilized  to  determine  whether 
or  not  a  proposed  plan  of  operation  of  a  place  of  business  would 
constitute  a  violation  of  criminal  law.  The  invariable  requisite 
of  a  justiciable  controversy  is  absent  in  these  circumstances. '■ 

In  an  action  for  a  declaratory  judgment  against  the  federal  se- 
curity administration  and  the  attorney  general  of  the  United  States 
regarding  whether  shipment  of  dyed  poppy  seeds  in  interstate  com- 


13.  lowa^Ostrander  v.  Linn,  237 
Iowa  694,  22  N.W.2d  223. 

14.  Sec  section  624,  supra. 

15.  Eng.— Musical  Performers'  Pro- 
tection Association,  Limited  v. 
British  International  Pictures, 
Limited,  46  T.L.R.  485  (K.B. 
1930). 

But,  however,  see  Harcourt  v. 
Attorney-General  (1923)  N.Z.  686. 

Harcourt  v.  Attorney-General 
and  State  ex  rel.  Egan  v.  Superior 
Court  of  Lake  County,  supra. 
These  cases  involved  racing 
schemes. 

Ruislip-Northwood  Urban  Dis- 
trict Council  V.  Lee,  145  L.T.R. 
208  (K.B.1931). 

Can. — Marshall  v.  English  Elec- 
tric Co.  Lim.  1945-  1.  Alien  653, 
173  L.T.  134,  109  J.P.  145.  61  T. 
L.R.  379.  80  Soljr.  315,  43  L.G.R. 
275  CA. 

Cal.— Hayden  Plan  Co.  v.  Wood. 
97  CaLApp.  1,  275  P.  248. 

Brown  v.  Board  of  Police 
Com'rs  of  City  of  Los  Angeles, 


58  Cal.App.2d  473,  136  P.2d  617. 
Ga.— Butler  v.  Ellis,  203  Ga.  683, 
47  S.E.2d  861. 

Ind. — State  ex  rel.  Egan  v.  Su- 
perior Court  of  Lake  County,  211 
Ind.  303,  6  N.E.2d  945. 
N.Y. — Guide  Escrow  Service  v. 
Moss,  176  Misc.  66,  26  N.Y.S.2d 
25,  affirmed  260  App.Div.  920,  24 
N.Y.S.2d  150.  appeal  denied  261 
App.Div.  804,  25  N.Y.S.2d  793, 
holding  that  an  action  instituted 
by  a  corporation  whose  president 
had  been  convicted  of  conducting 
an  employment  agency  without  a 
license,  but  sought  a  declaratory 
judgment  that  the  proposed 
changed  method  of  doing  busi- 
ness would  not  require  that  a  li- 
cense be  obtained  by  the  cor- 
poration as  an  employment  agen- 
cy, would  be  dismissed  on  the 
ground  that  the  remedy  of  de- 
claratory judgment  may  not  be 
invoked  to  determine  whether 
proposed  acts  constituted  a  vio- 
lation of  a  penal  statute. 
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merce  would  constitute  a  violation  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  the  complaint  did  not  present  a  justiciable  contro- 
versy appropriate  for  the  rendition  of  a  declaratory  judgment.** 

The  reason  for  this  rule  is  the  court  will  not  declare  whether  a 
proposed  course  of  conduct  will  violate  the  criminal  law;  if  the 
plaintiff  intends  to  act  lawfully,  then  the  question  would  be  aca- 
demic, but  if  he  intends  to  violate  the  law,  the  court  can  not  tell 
him  the  consequences  thereof.'^ 

Where  a  manufacturer  of  products  sought  to  have  the  Federal 
Security  Administrator  hold  public  hearings  to  determine  whether 
or  not  regulations  upon  sweet  chocolates  should  be  amended  so 
that  certain  vitamins  might  be  added  thereto,  which  the  adminis- 
trator declined  to  do,  and  thereupon  the  chocolate  manufacturer 
brought  an  action  and  charged  that  such  refusal  was  arbitrary,  then 
a  declaratory  action  would  be  entertained  with  respect  to  such  re- 
fusal.'* 

Not  only  may  a  declaratory  action  not  be  used  to  determine 
whether  or  not  a  proposed  plan  of  conducting  business  amounts 
to  a  violation  of  criminal  law  in  advance  of  undertaking  such 
business,  but  such  action  may  not  be  resorted  to  for  a  determina- 
tion of  whether  or  not  the  plan  or  business  already  in  existence 
violates  a  penal  statute.'* 


16.  U.S.— Cook  Chocolate  Co.  v.  Mil- 
ler,  12  F.Supp.  573. 

D.C.— Helco  Products  Co.  v.  Mc- 
Nutt,  78  U.S.App.D.C  71,  137  F. 
2d  681,  149  A.L.R.  345. 

17.  Eng.— Marshall  v.  English  Elec- 
tric Co.,  supra. 

Ga.— Butler  v.  Ellis,  203  Ga.  683, 
47  S.E.2d  861,  holding  that  the 
court  would  not  determine  in  the 
declaratory  action  whether  a  pro- 
posed plan  of  a  club  to  serve 
drinks  would  violate  the  criminal 
law. 

18.  U.S.— Cook  Chocolate  Co.  v.  Mil- 
ler, 72  F.Supp.  573. 

19.  Kan.— Purity  Oats  Co.  v.  State, 
264  P.  740,  125  Kan.  558. 

Ky. — Worden  v.  City  of  Louis- 
ville, 279  Ky.  712,  131  S.W.2d  923. 
N.Y. — Guide    Escrow    Service    v. 


Moss,  176  Misc.  (i^,  26  N.Y.S.2d 
25,  affirmed  260  App.Div.  920,  24 
N.Y.S.2d  150,  appeal  denied  261 
App.Div.  804,  25  N.Y.S.  793,  hold- 
ing  that  an  action  instituted  by  a 
corporation  whose  president  had 
been  convicted  of  conducting  an 
employment  agency  without  a  li- 
cense, but  sought  a  declaratory 
judgment  that  the  proposed 
changed  method  of  doing  busi- 
ness would  not  require  that  a 
license  be  obtained  by  the  corpor- 
ation as  an  employment  agency, 
would  be  dismissed  on  the  ground 
that  the  remedy  of  declaratory 
judgment  may  not  be  invoked  to 
determine  proposed  acts  consti- 
tuted a  violation  of  a  penal  stat- 
ute. 
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§  645.    Legality  of  Imprisonment 

We  have  already  had  occasion  to  discuss  to  some  extent  the 
declaratory  judgment  action  as  an  alternative  remedy  for  a  writ 
of  habeas  corpus,  and  we  have  seen  in  this  connection  that  where 
the  sentence  and  commitment  are  uncertain  as  to  duration  either 
by  the  uncertainty  of  the  commencement  or  termination  of  the 
sentence,  that  a  declaratory  action  is  proper  to  construe  such  a  com- 
mitment or  judgment  of  sentence  and  determine  when  the  prisoner 
detained  under  these  circumstances  would  be  entitled  to  a  release.*® 

It  has  been  held  by  the  Federal  District  Court  that  the  declara- 
tory statute  was  designed  to  provide  a  remedy  in  a  case  or  con- 
troversy while  there  is  still  opportunity  for  peaceable  judicial  set- 
tlement, and  that  it  was  the  primary  purpose  of  the  act  to  be  a  dec- 
laration of  rights  not  theretofore  determined,  and  not  to  determine 
whether  the  rights  theretofore  adjudicated  have  been  properly  ad- 
judicated, and  the  Court  after  making  these  observations  concluded 
that  one  convicted  in  the  Federal  District  Court  and  sentenced  to 
the  penitentiary  for  income  tax  evasion  for  three  years  and  was  later 
convicted  and  given  two  years  additional  time,  but  the  court  later 
still  provided  that  said  sentences  should  run  consecutively,  the  right 
to  determine  the  validity  of  such  sentence  as  amended  could  not  be 
adjudicated  in  a  declaratory  action.*' 

It  is  possibly  profitable  at  this  time  to  notice  the  situation  where 
the  applicant  for  a  declaration  is  unlawfully  detained  by  reason 
of  illegal  conditions  being  imposed  upon  his  right  to  a  release, 
or  otherwise  to  have  a  determination  of  his  rights  in  the  premises. 
In  other  words,  it  seems  that  it  has  been  recognized  that  a  declara- 
tory action  will  lie  to  ascertain  the  illegality  of  a  restraint  on  one's 
liberty,  as  in  a  case  where  the  plaintiff  in  a  declaratory  action  who 

Reed  v.  Littleton,  275  N.Y.  150.  978,  reversing  72  F.Supp.  747.  It  is 

9  N.E.2d  814,  affirming  249  App.  submitted,    however,    that    the 

Div.  310,  292  N.Y.S.  363,  revers-  learned   circuit   court   of   appeals 

ing  159  Misc.  853,  289  N.Y.S.  798.  of  the  District  of  Columbia  is  in 

Ore. — Multnomah     County     Fair  error  in  so  holding,  and  it  is  ap- 

Ass'n  v.   Langley,   140  Ore.   172,  parent  from  reading  the  opinion 

13  P.2d  354.  that  policy  dictated  the  decision 

20.  See  section  541,  supra.  instead  of  sound   reasoning  and 

21.  U.S.— Clark  v.  Mcmolo,  174  F.2d  precedent. 
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was  sentenced  to  thirty-one  days'  confinement  in  jail  and  the  court 
attempted  to  require  him  to  execute  a  bond  for  his  good  behavior 
for  a  year  thereafter  and  ordered  that  upon  failure  to  execute 
such  bond  he  should  be  confined  in  the  jail  for  an  additional  ninety 
days.  This  was  held  to  be  a  proper  case  calling  for  the  relief  af- 
forded by  a  declaration  of  rights.** 

§  646.    Actions  with  Respect  to  Slot  Machines,  Pin  Ball  Games,  etc. 

We  have  already  discussed  declaratory  actions  as  applicable  to 
acts  and  conduct  violating  criminal  laws  generally.*'  However, 
at  this  time  it  is  our  purpose  to  consider  it  in  connection  with  the 
slot  machines,  pin  ball  games,  and  such  devices  that  too  often  are 
hard  to  determine  whether  or  not  they  fall  within  the  category 
of  gambling  devices.  But  where  it  appears  that  a  pin  ball  machine 
might  be  a  gambling  device,  the  owner  and  distributor  is  not  en- 
titled, in  a  declaratory  action,  to  injunctive  relief  against  officers 
seeking  to  seize  such  machines,  on  the  ground  that  they  were  not 
gaming  devices  but  were  to  be  used  only  for  amusement.**  In 
such  a  case,  a  court  of  equity  in  a  declaratory  action  will  not  is- 
sue a  fiat  of  injunction  to  stay  the  enforcing  hand  of  the  officers 
of  the  law.*'  An  action  seeking  to  restrain  a  police  commissioner 
from  interfering  with  the  sale  or  use  of  slot  machines  on  the 
ground  that  such  machines  were  not  used  and  were  not  susceptible 
of  being  used  in  violation  of  penal  statutes  is  not  a  proper  case  for 
the  granting  of  declaratory  relief.*' 

A  pleading  alleging  that  the  plaintiff  was  the  owner  of  property 
which  could  be  used  for  the  purpose  of  gambling,  that  the  city  ordi- 
nances authorized  the  seizure  and  destruction  of  instruments  kept 
for  the  purpose  of  gambling  and  praying  for  a  declaratory  judg- 
ment, declaring  that  the  ordinance  was  void,  was  insufficient,  in 

22.  Ky.— Roberts  v.  Dover,  200  Ky.  Tenn.— Earhart    v.    Young,    174 

352,  254  S.W.  1058.  Tenn.  198.  124  S.W.2d  693. 

See  section  471,  note  60,  supra.  See  section  644,  supra. 

23.  See  section  644,  supra.  26.  N.Y. — International      Mutoscope 

24.  Tenn.— Earhart  v.  Young,  174  Reel  Co.  v.  Valentine,  271  N.Y. 
Tenn.  198,  124  S.W.2d  693.  622,  3  N.E.2d  453.  affirming  274 

25.  Kan.--Witschner  v.  City  of  At-  App.Div.  130,  286  N.Y.S.  806, 
chison,  154  Kan.  212,  117  P.2d  amendment  of  remittitur  denied 
570.    This  case  especially  stresses           272  N.Y.  494,  3  N.E.2d  885. 

the  fact  that  there  was  no  threat 
of  a  criminal  prosecution. 
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failing  to  plead  any  facts  which  would  give  rise  to  a  "right-duty" 
relation  between  the  parties  which  was  in  dispute,  which  thereby 
placed  the  plaintiff  in  a  position  of  peril  or  insecurity.*^ 

A  manufacturer  of  a  game,  known  as  Bank  Ball,  is  not  entitled 
to  a  declaratory  judgment  to  the  effect  that  such  game  is  "a  game 
of  amusement  and  skill,"  and  that  it  is  not  readily  convertible, 
within  the  meaning  of  a  penal  statute,  to  a  gambling  device,  and 
that  no  license  is  required  under  the  licensing  law  for  the  operation 
of  such  game,  and  which  also  sought  an  injunction  against  the 
defendant  commissioner  of  licenses  from  interfering  with  the  plain- 
tiff's business  property  and  which  injunction  was  also  denied.** 

However,  in  spite  of  the  great  respect  entertained  for  the  court 
rendering  the  opinion  in  the  case  of  International  Mutoscope  Reel 
Co.  V.  Valentine,  it  is  submitted  that  it  is  a  doctrine  that  could  be 
carried  to  an  extent  that  would  deprive  the  citizen  of  a  valuable 
property  right.  Suppose,  for  the  purpose  of  illustration,  that  a 
citizen  owns  a  number  of  machines  that  are  perfectly  innocent 
in  themselves,  not  intended  to  be  used  for  gambling  devices,  then 
it  would  not  do  to  say  that  a  declaratory  action  could  not  be  main- 
tained to  protect  the  property  in  such  machines.  Too  much  au- 
thority granted  to  either  overzealous  or  corrupt  officers  of  the  law 
could  result  in  irreparable  injury  to  the  citizen  and  leave  him 
largely  without  redress,  whereas  an  incidental  use  of  the  power  of 
the  court  to  grant  declarations  in  such  cases  and,  if  need  be,  stay 
proceedings  for  destruction  of  the  machines  until  a  decision  was 
made  would  avoid  irreparable  loss  and  above  all,  injustice. 

It  has  also  been  held  by  the  New  York  court  that  a  declaratory 
judgment  will  not  be  rendered  in  a  case  in  which  the  plaintiff 
sought  to  enjoin  the  commissioner  of  licenses  from  revoking  the 
plaintiff's  license  for  the  operation  of  a  pin  ball  machine  where  the 
result  of  a  judgment  would  be  to  affect  seriously  the  interference 
with  the  enforcement  of  the  criminal  law.** 

27.  Ohio— Driskill  v.  City  of  Cincin-  29.  Ky.— Worden  v.  City  of  Louis- 
nati,  66  Ohio  App.  372,  34  N.E.  ville,  279  Ky.  712,  131  S.W.2d  923, 
2d  241.  wherein   it   was   held   an   action 

28.  N.Y* — Amusement  Enterprise  v.  would  not  lie  against  a  city  to 
Fielding,  272  App.Div.  917,  71  N.  stay  the  enforcement  of  law 
Y.S.2d  66,  in  eflFect  reversing  64  against  lottery  because  the  city 
N.Y.S.2d  857.  had  no  duty  to  enforce  the  same 
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It  is  submitted  that  this  position  cannot  be  justified  upon  reason. 
The  pin  ball  game  in  question  must  have  been  legal;  it  had  been 
licensed.  Then  it  is  begging  the  question  to  say  to  refuse  to  give 
the  commissioner  of  licenses  a  free  hand  to  destroy  the  citizen's 
property,  but  denial  of  declaratory  relief  might  interfere  with  the 
enforcement  of  the  criminal  laws. 

A  plaintiff  who  is  a  citizen  and  taxpayer  of  the  state  residing  in 
a  named  city,  and  it  appeared  that  he  and  others  similarly  situated 
were  opposed  to  the  violation  of  the  anti-gambling  statutes  of  the 
state  and  particularly  to  the  licensing  of  slot  machines,  and  other 
mechanical  lottery  devices,  as  being  against  the  best  interests  of 
the  state,  is  not  entitled  to  maintain  a  declaratory  judgment  to 
determine  the  constitutionality  of  a  statute  permitting  the  licensing 
of  slot  machines  and  other  similar  devices,  and  the  fact  that  such 
a  case  presents  a  matter  of  great  public  importance  is  insufficient 
to  move  the  court,  irrespective  of  all  other  considerations  to  take 
jurisdiction  of  such  an  action.'** 

§  647.    Paroled  Convicts 

It  seems  that  a  declaratory  action  was  proper  to  determine  the 
rights  and  liabilities  of  one  who  has  been  convicted  of  a  criminal 
offense  and  thereafter  paroled,  and  especially  this  is  true  where 
there  has  been  a  change  in  the  law  after  the  sentence  of  the  particu- 
lar convict  in  question.  A  declaratory  judgment  action  will  lie 
against  the  parole  board  to  determine  the  rights,  status,  duties, 
and  liabilities  of  the  parolee.'* 

§  648.    Bank  Night  and  Lotteries 

As  to  whether  or  not  a  "Bank  Night"  at  a  moving  picture  theater 
constitutes  a  lottery  is  a  question  that  may  be  determined  in  a 
declaratory  action.'* 

although   the  police  officers  had  31.  N.Y. — Vannilla  v.   Mo  ran,   188 

a  statutory  duty  to  do  so.  Misc.    325,   t1   N.Y.S.2d   833,   72 

N.Y.— Times  Amusement  Corpo-  N.Y.S.2d  420,  70  N.Y.S.2d  631,  297 

ration  v.  Moss,  160  Misc.  930,  290  Misc.  593,   1042,  75  N.E.2d  265, 

N.Y.S.  794,  affirmed  247  App.Div.  277. 

771,  287  N.Y.S.  327.  32.  Fla.— Dorman    v.    Publix-Saeng- 

30.  Idaho— Thomas  v.  Riggs,  67  Idaho  er-Sparks  Theatres,  135  Fla.  284, 

223,  175  P.2d  404.  184    So.    886,    120    A.L.R.    403, 
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§  649.    Business  Licenses 

Unquestionably  a  declaratory  judgment  will  lie  in  a  proper  case 
to  determine  the  right  of  one  to  obtain  a  business  license.  How- 
ever, it  has  been  held  by  the  Supreme  Court  of  Tennessee  that  a 
plaintiff  who  sought  a  declaratory  judgment  determining  his  right 
to  move  a  liquor  business  from  one  store  location  to  another  upon 
the  charge  that  the  mayor  had  approved  such  removal,  which  the 
mayor  denied,  was  not  entitled  to  such  relief  in  the  discretion  of 
the  chancellor.** 

§  650.    Driver's  Licenses 

It  has  been  held  that  where  a  license  to  drive  a  motor  vehicle 
has  been  revoked  by  competent  authority  in  a  state,  that  a  declara- 
tory action  may  not  be  resorted  to  determine  the  sufficiency  of 
the  evidence  upholding  the  action  taken,  and  that  the  plaintiff's 
pleading  may  be  assailed  upon  the  ground  of  demurrer  questioning 
the  propriety  of  the  resort  to  the  declaratory  procedure.** 

that  the  holding  of  the  court  re- 
stricts the  use  of  the  declaratory 
judgment  procedures  to  an  ex- 
tent that  would  cripple  its  effec- 
tiveness as  well  as  usefulness, 
and  that  the  holding  of  the  court 
is  not  in  harmony  with  the  spirit 
and  purpose  of  the  declaratory 
judgment  statute. 
Ala. — Mitchell  v.  Hammond,  — 
Ala.  — .  39  So.  582.  It  is  sub- 
mitted, however,  that  in  a  proper 
case  a  declaratory  action  would 
lie  to  determine  whether  or  not 
a  driver's  license  had  been  legally 
revoked  if  he  had  no  other  remedy 
by  appeal,  or  if  there  was  no  spe- 
cial statutory  remedy  provided. 
In  many  cases  the  revocation  of 
such  license  would  deprive  the 
holder  thereof  of  his  means  of 
livelihood,  and  which  it  is  sub- 
mitted should  be  protected  by 
resort  to  declaratory  procedure. 
It  is  submitted  if  a  license  is 
revoked  where  authority  revoking 
same  did  so  without  jurisdiction, 
a  declaratory  action  should  be  en- 
tertained. 


wherein  it  was  held  that  a  gen- 
eral action  lies  to  recover  a  win- 
ning at  a  bank  night  It  would 
seem  that  a  declaratory  action 
could  likewise  be  maintained  to 
determine  the  right  of  the  win- 
ner to  such  winnings.  See  also, 
in  this  connection,  Automatic 
Totalisators,  Ltd.  v.  Federal 
Commissioner  of  Taxation,  27  C.  34. 
L.R.  513  (1920). 

Little  River  Theatre  Corpora- 
tion v.  State  ex  rel.  Hodge,  135 
Fla.  854,  185  So.  855. 
Ky. — Worden  v.  City  of  Louis- 
ville, 279  Ky.  712,  131  S.W.2d  923. 
Ore. — McFadden  v.  Bain,  Ore.,  91 
P.2d  292. 

See  also,  Gulf  Theatres  v.  State 
ex  rel.  Ferguson,  135  Fla.  850,  185 
So.  862,  but  see  apparently  contra, 
Multomah  County  Fair  Ass'n  v. 
Langly,  140  Ore.  172,  13  P.2d  354. 
33.  Tenn. — Nicholson  v.  Cummings, 
188  Tenn.  201,  217  S.W.2d  942.  It 
is  submitted,  however,  the  learned 
Supreme  Court  of  Tennessee  is 
in  error  and  under  the  facts  of  the 
particular  case  declaratory  relief 
should   have   been   granted,   and 
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§  651.     Disregard  of  Corporate  Entity 

Where  it  is  necessary  to  accomplish  justice  in  a  declaratory  ac- 
tion as  well  as  generally,  the  courts  will  ignore  the  mere  form  of 
a  corporate  entity  and  will  go  to  the  substance  of  the  matter  in 
order  to  do  full  and  complete  justice.^  Where  it  is  necessary  to 
disregard  the  form  of  corporate  entity  for  the  purpose  of  collecting 
taxes,  when  substance  is  regarded  and  sham  or  form  is  ignored, 
then  the  court  in  a  declaratory  action  will  disregard  the  corporate 
fiction.* 


1.  U.S. — Monroe  Calculating  Mach.  v.  Forstcr  &  Sons,  Lim.,  86  L.J. 

Co.     V.     Marchant      Calculating  Ch.  489,  (1917). 

Mach.   Co.,   D.C.Pa.,  48   F.Supp.  Ala.--Long  v.   Sherrill  Terminal 

84.  Co.,  237  Ala.  166,  187  So.  412. 

Eng. — British    Association    of  2.  Ala. — Long  v.  Sherrill  Terminal 

Glass  Bottle  Manufacturers,  Lim.  Co.,  237  Ala.  166,  187  So.  412. 
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It  is  a  general  rule  that  the  corporate  forms  may  not  be  thrust 
in  the  way  of  lawful  assessment  and  proper  collection  of  taxes.* 

§  652.    Ultra  Vires  Acts  of  a  Corporation 

It  seems  that  the  declaratory  action  is  an  appropriate  remedy  to 
determine  whether  or  not  a  corporate  act  is  ultra  vires.**  As  to 
whether  or  not  the  establishment  and  maintenance  of  a  branch 
for  the  transaction  of  business  by  a  corporation  would  be  an  ultra 
vires  act  will  be  solved  in  a  declaratory  action.*  In  a  declaratory 
action  the  question  of  whether  or  not  a  bridge  corporation  can 
lease  its  toll  bridge  to  the  State  Highway  Department  or  other 
corporation,  partnership,  or  individual  will  be  determined  in  a 
declaratory  action.* 

A  declaratory  action  is  the  proper  method  of  testing  whether 
or  not  a  corporation  has  power  to  use  its  lands  for  funeral  proces- 
sions, cremations,  placing  of  remains  in  urns,  niches,  or  other  re- 
ceptacles, erection  of  columbaria  or  other  structures  accessory  to 
such  uses,  and  the  maintenance  of  lands  as  final  resting  places 
for  remains  of  cremated  bodies.  It  will  likewise  be  determined 
whether  or  not  the  uses  of  such  lands  amount  to  "cemetery  pur- 
poses" within  a  statute  limiting  acquisition  of  land  for  such  pur- 
poses."^ An  action  for  a  declaration  will  likewise  lie  to  determine 
whether  or  not  acts  of  a  county  are  ultra  vires,  as  in  the  case  of  the 


3.  Anderson,  Limitations  of  the  Cor- 
porate Entity,  S  412  et  seq. 

4.  Eng. — Sun  Permanent  Benefit 
Building  Society  v.  Western  Su- 
burban and  Harrow  Road  Perma- 
nent Building  Society  (1920)  2 
Ch.  144,  123  L.T.R.  423,  36  T.L.R. 
536,  64  Sol. Jo.  549. 

Ala. — Scott    V.     Alabama     State 

Bridge  Corporation,  233  Ala.  12, 

169  So.  273. 

N.Y. — Clarke  v.  American  Press 

Ass'n,  145  Misc.  370,  259  N.Y.S. 

478. 

See  sections  660  and  662,  infra. 

Moore  v.  U.S.  Cremation  Co., 
158  Misc.  621,  286  N.Y.S.  639,  re- 
versed on  other  grounds  249  App. 
Div.  637,  291  N.Y.S.  289,  reversed 


on  other  grounds  275  N.Y.  105, 
9  N.E.2d  795,  113  A.L.R.  1124, 
reargument  denied  275  N.Y.  544, 
11  N.E.2d  743,  113  A.L.R.  1124. 
Pa.— Media  Title  &  Trust  Co.  v. 
Cameron.  289  Pa.  96,  137  A.  129. 

5.  Pa.— Media  Title  &  Trust  Co.  v. 
Cameron,  289  Pa.  96,  137  A.  129. 

6.  Ala.— Scott  V.  Alabama  State 
Bridge  Ass'n,  233  Ala.  12,  169  So. 
273. 

7.  N.Y.— Moore  v.  U.  S.  Cremation 
Co.,  158  Misc.  621,  286  N.Y.S.  639, 
reversed  249  App.Div.  637,  291  N. 
Y.S.  289,  reversed  275  N.Y.  105, 
9  N.E.2d  795,  113  A.L.R.  1124,  re- 
argument  denied  275  N.Y.  544,  11 
N.E.2d  743,  113  A.L.R.  1124. 
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power  of  the  county  to  hire  persons  to  ferret  out  property  that  has 
escaped  taxation.* 

§  653.    Right  to  Hold  Office  in  Corporatioiis 

It  would  appear  from  a  mere  statement  of  the  proposition, 
without  the  citation  of  authority,  that  one  might  have  his  right 
to  hold  the  office  of  director  of  a  private  or  quasi  private  corpora- 
tion adjudicated  in  a  declaratory  action.  However,  in  the  only 
case  where  the  question  has  been  involved,  the  court  avoided  an 
adjudication  on  the  point  upon  the  ground  that  there  was  no  jus- 
ticiable controversy.* 

There  is  not  any  doubt  that  one  elected  to  public  office  and  his 
right  thereto  is  disputed  that  he  may  have  the  controversy  deter- 
mined in  a  declaratory  action.  Then  it  is  submitted  that  there  is 
no  difference  in  such  a  case  and  one  with  respect  to  the  determina- 
tion of  the  right  to  act  as  a  director  in  a  corporation.^® 

It  has  been  held  that  the  stockholders  may  bring  into  question 
the  validity  of  a  stockholder's  meeting  for  the  purpose  of  election 
of  directors  of  a  corporation,  and  in  order  to  resort  to  declaratory 
procedure  to  determine  this  question,  the  stockholders  are  not  re- 
quired to  exhaust  their  remedies  within  the  corporation  itself." 

§  654.    Rights  of  Corporate  Stockholders 

Stockholders  of  a  trust  company  have  such  an  interest  in  the 
corporation  as  to  entitle  them,  in  a  proper  case,  to  maintain  a 
suit  for  declaratory  relief  and  final  decree  determining  the  re- 
spective rights  of  the  parties,  so  where  a  bank  made  loans  to  a 
trust  company  for  the  purpose  of  ultra  vires  purchase  of  stock 
in  another  bank,  with  knowledge  of  the  purpose  for  which  the 
money  was  to  be  used,  and  the  Comptroller  of  Currency  of  the 
United  States  declared  the  debts  to  be  valid  and  refused  to  per- 
mit a  receiver  of  the  trust  company  to  take  any  action  to  avoid 

8.  Kan. — State   ex   rel.    Eubanks  v.      10.  Sec  sections  672  et  seq.  and  697 
Board    of    Com'rs    of    Sedgwick  et  seq.,  infra. 

r      County,  ISO  Kan.  143,  91  P.2d  2.      11.  DeL— Cries  v.  Eversharp  Inc.,  — 

9.  Kan,— Klein    v.    Bredehoft,    147  Del.  — ,  69  A.2d  922.  See  also,  67 
Kan.  71,  75  P.2d  232.                                 A.2d  922. 

1484 


Digitized  by 


Google 


Ch.  18 


PRIVATE  CORPORATIONS 


§  654 


the  payment  of  the  debts,  the  stockholders  may  seek  a  declaration 
with  respect  thereto.^* 

It  seems  also  that  a  declaratory  action  will  lie  by  stockholders, 
in  their  derivative  right  as  such,  against  a  corporation  to  deter- 
mine the  liability  of  individual  defendants  for  moneys  which  they 
have  caused  the  corporation  to  pay  to  them  for  excessive  and  ex- 
orbitant salaries,  fees,  and  bonuses  J*  The  motive  which  inspired 
the  stockholders  in  these  circumstances  to  file  the  suit  in  their  de- 
rivative right,  to  require  the  officers  of  the  corporation  to  account 
for  wrongs  they  had  committed  against  the  corporation,  is  im- 
material as  a  defense  to  such  a  suit  J* 

Stockholder's  meetings  may  be  drawn  in  question  by  resort  to 
declaratory  judgment  procedure,  where  it  is  claimed  that  they 
were  called  or  held  illegally  and  in  order  to  resort  thereto  it  is  not 
necessary  for  the  stockholders  to  exhaust  their  remedies  for  redress 
within  the  corporation.^* 

A  declaratory  action  is  maintainable  to  determine  the  validity  or 
invalidity  of  a  contract  between  a  corporation  and  its  stockholders, 
where  it  is  alleged  that  such  contract  is  in  violation  of  a  statutory 
inhibition.^* 

The  availibility  of  a  declaratory  judgment  in  a  stockholder's 
derivative  action,  especially  when  sought  in  advance  of  maturing 
rights,  should  be  restricted  to  cases  where  there  is  imminent  danger 


12.  U.S.— Dunn  v.  O'Connor,  67  App. 
D.C  76,  89  F.2d  820. 

N.Y. — Syracuse  Transit  Corp.  v. 
Girard,  266  App.Div.  815,  41  N.Y. 
S.2d  583,  holding  that  a  submitted 
controversy  for  a  declaratory 
judgment  construing  a  trust  in- 
denture would  be  dismissed  where 
the  record  did  not  disclose  that 
the  corporate  plaintiff  used  only 
the  surplus  in  purchasing  its  own 
stock,  or  that  there  were  no  cred- 
itors of  the  plaintiff  whose  rights 
were  involved. 

13.  Eng. — Anglo-French  Music  Com- 
pany, Limited  v.  Nicoll  (1921)  1 
Ch.  386,  124  L.T.R.  592,  90  L.J. 


14. 


15. 


16. 


Ch.  183,  wherein  the  question 
with  regard  to  the  respective 
rights  of  holders  of  preferred  stock 
and  ordinary  shares  was  declared. 
DeL — Millstein  v.  Arcade  Cafe- 
teria, Del.Ch.,  2  A.2d  158. 
Del. — Millstein  v.  Arcade  Cafe- 
teria, Del.Ch.,  2  A.2d  158. 
DeL — Gries  v.  Eversharp,  —  Del. 
— ,  69  A.2d  922.  See  also,  67  A.2d 
922. 

N.Y.— Long  Park  v.  Trenton- 
New  Brunswick  Theatre's  Co., 
297  N.Y.  174,  77  N.E.2d  633, 
reversing  272  App.Div.  902,  71  N. 
Y.S.2d  369,  188  Misc.  793,  66  N. 
Y.S.2d  165. 
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of  loss  of  rights  to  the  corporation  in  whose  behalf  the  action  was 
brought.  The  court  was  influenced  in  holding  that  the  action  was 
not  maintainable  by  the  fact  that  another  similar  action  had  there- 
tofore been  brought  and  large  counsel  fees  had  been  allowed,  and 
that  if  such  action  were  permitted,  it  might  result  in  a  multiplicity 
of  suits ;  the  action  being  brought  to  construe  a  lease  that  had  some- 
thing more  than  thirty  years  still  to  run,  and  there  was  no  allega- 
tion of  any  breach  thereof  or  any  threatened  violation  of  the  same, 
and  under  these  circumstances,  the  court  denied  the  right  of  the 
stockholders  to  maintain  the  action  and  dismissed  the  same.  How- 
ever, the  court  predicated  the  dismissal,  in  addition  to  other  grounds, 
upon  the  ground  of  exercise  of  discretion. ^^ 

§  655.    Action  to  Compel  State  Official  to  Recognize  Transfer  of 
Stock 

A  declaratory  action  has  been  considered  as  a  proper  remedy 
to  compel  a  state  official  to  recognize  the  transfer  of  a  stock  cer- 
tificate, where  such  transfer  has  been  legally  made,  from  the  name 
of  a  decedent  to  his  executor.^* 

§  656.    The  Right  of  Pledgors  of  Securities  to  Absorb  the  Impair- 
ment of  Bank  Stock  to  Return  of  Such  Securities 

It  appears  that  a  bank  was  conducting  a  general  banking  busi- 
ness, and  upon  examination  of  the  bank's  affairs,  it  was  ascer- 
tained that  there  was  an  impairment  of  its  surplus.  There  was, 
thereupon,  deposited  with  the  Secretary  of  Banking,  by  the  direc- 
tors and  cashier,  sufficient  collateral  to  absorb  the  amount  of  the 
impairment.  Thereafter  another  examination  was  made  and  it 
was  found  that  there  was  a  further  impairment  of  the  surplus 
of  the  bank,  largely  due  to  depreciation  of  securities  held  by  the 
bank,  and  again  the  directors  and  cashier  of  the  bank  pledged 
additional  securities  with  the  Secretary  of  Banking  to  take  up 
such  impairment. 

17.  N.Y.— Smith   v.    Western    Union  R.   940,   reversing   226   App.Div. 
Tel.  Co.,  276  App.Div.  210,  93  N.            864,  234  N.Y.S.  785. 

Y.S.2d  653.  Farmers  Loan  &  Trust  Co.  ▼. 

18.  N.Y.— City  Bank  Farmers'  Trust  New  York  Cent.  R.  R.,  134  Misc. 
Co.  V.  New  York  Cent.  R.   Co.,            778,  236  N.Y.S.  250. 

253  N.Y.  49,  170  N.E.  489,  69  A.L. 
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The  bank  then  continued  in  business  for  a  short  time,  when  a 
neighboring  bank  developed  an  impairment,  and  through  the  eflForts 
of  the  officers  of  both  banks,  there  was  created  a  third  banking 
corporation  to  take  over  the  assets  of  both  banks.  Under  the 
agreement  entered  into,  there  was  transferred  to  the  new  banking 
corporation  all  of  the  assets  of  both  banks,  and  such  new  banking 
corporation  assumed  the  liabilities  of  its  two  predecessors.  There 
were  no  outstanding  creditors  except  depositors,  and  the  new  cor- 
poration continued  in  the  same  places  where  its  two  predecessors 
had  conducted  a  banking  business;  but  the  names  on  the  win- 
dows were  changed  and  all  business  was  conducted  in  the  name  of 
the  new  corporation. 

The  new  corporation  continued  for  several  months,  when  the 
Secretary  of  Banking,  as  liquidator,  took  over  all  of  the  assets 
of  both  banks  in  the  possession  of  their  successor,  together  with 
all  new  assets  acquired  by  their  successor,  and  converted  the 
same  into  cash,  paying  a  20  per  cent,  dividend  to  the  depositors. 
The  pledgors  of  the  securities  to  absorb  the  impairment  of  the 
surplus  of  the  first-mentioned  bank  sought  a  declaratory  judgment 
of  their  right  to  return  of  the  pledged  securities.  Such  proceeding 
was  recognized  as  proper,  but  the  relief  was  denied.^* 

§  657.    Validity  of  Amendment  to  Corporate  Charter 

A  declaratory  action  will  lie  to  determine  the  validity  of  an 
amendment  to  a  corporate  charter,  and  whether  or  not,  under  the 
statute  of  the  particular  state,  an  amendment  to  the  charter  of 
a  corporation  must  have  the  consent  in  writing,  or  the  vote  of 
two-thirds  of  the  authorized  common  and  preferred  capital  stock, 
or  only  of  the  total  outstanding  stock,  or  whether  the  provision 
of  the  statute,  which  requires  the  vote  or  written  consent  of  the 
stockholders  representing  two-thirds  of  the  capital  stock,  means 
two-thirds  of  the  money  actually  paid  for  the  stock,  or  two-thirds 
of  the  shares  of  stock.*® 

§  658.    Allocation  of  Proceeds  of  Sale  of  Corporate  Stock 
A  declaratory  action  is  an   appropriate  remedy  to  determine 

19.  Pa.— In  re  Bcrkovitz,  319  Pa.  397,  ties  Co.,  260  Ky.  261,  84  S.W.2d 
179  A.  746.                                                 84. 

20.  Ky. — Haggard  v.  Lexington  Utili- 
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whether  the  board  of  directors  of  a  corporation  may  allocate  a 
portion  of  the  proceeds  of  sales  of  capital  stock  to  capital  and  a 
portion  to  surplus,  and  whether  a  state  officer,  having  control 
of  corporations,  may  permit  an  amendment  to  the  charter  to  be 
filed  to  accomplish  this  purpose  of  allocation;  and  in  the  cited 
case  it  was  held  that  such  could  be  done.** 

§  659.  Stockholder's  Action  to  Determine  Legality  of  a  Contract 
Entered  Into  With  a  Governmental  Agency 
A  stockholder's  action  seeking  a  declaration  with  respect  to  the 
legality  of  a  contract  entered  into  by  a  corporation  with  a  govern- 
mental agency,  as  the  Tennessee  Valley  Authority,  is  proper,  and 
in  such  an  action  the  holders  of  preferred  stock,  with  equal  voting 
power  with  common  stock,  have  a  right  to  bring  such  an  action 
to  set  aside  a  corporate  contract  entered  into  for  the  accomplish- 
ment of  this  purpose  as  unjust  and  illegal,  and  in  such  an  action 
the  smallness  of  the  interest  of  the  stockholder  is  no  reason  to 
deny  him  declaratory  relief.** 

§  660.    Right  to  Recover  Money  Paid  for  Purchase  of  Its  Own 
Stock 

A  declaratory  action  will  lie  to  determine  the  right  of  a  cor- 
poration to  recover  from  a  seller  money  paid  by  such  corporation 
to  such  seller  in  the  purchase  of  the  corporation's  stock,  where  it 
is  contended  that  the  corporation  had  no  right  to  make  the  pur- 
chase, and  that  such  purchase  was  in  violation  of  a  state  statute.** 

§  661.    Necessity  of  Compliance  with  the  Blue  Sky  Law 

Where  a  justiciable  controversy  arises  between  a  corporation 

21.  Ky. — Lewis  v.  Oscar  C.  Wright  Supp.  11,  Ashwander  v.  Tcnncs- 
Co.,  234  Ky.  814,  29  S.W.2d  566.  see  Valley  Authority,  9  F.Supp. 

22.  U.S.--Tennessee  Valley  Author-  965. 

ity  V.   Ashwander,   78   F.2d   578,  Ashwander  v.  Tennessee  Valley 

certiorari  granted  Ashwander  v.  Authority,  8  F.Supp.  893. 
Tennessee   Valley   Authority,   56      23.  Cal.— American     Trust     Co.     v. 

S.Ct.  145,  296  U.S.  562,  two  cases,  California- Western    States     Life 

80   L.Ed.   396,  affirmed   56  S.Ct.  Ins.  Co.,  Cal.  App.,  76  P.2d  201, 

466,  297  U.S.  288,  80  L.Ed.  688,  opinion  superseded  98  P.2d  497. 

rehearing  denied  56  S.Ct.  588,  297  California  Western  States  Life 

U.S.    728,    two   cases,    80   L.Ed.  Ins.  Co.  v.  Tucker,  Cal.,  98  P.2d 

1011,  conformed  to,  D.C.,  14  F.  511. 
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on  one  hand  and  a  state  official  on  the  other  as  to  whether  or  not 
the  corporation  comes  within  the  terms  and  provisions  of  the  Blue 
Sky  Law  with  respect  to  the  sale  of  stock  or  securities,  such  ques- 
tion is  properly  determinable  in  a  declaratory  action.** 

§  662.    Validity  of  Sale  of  Corporate  Assets  Without  Assent  of 
Stockholders 

A  declaratory  action  will  lie  to  determine  whether  or  not  a 
corporation  may,  under  the  statutes  of  a  particular  jurisdiction 
sell  all  of  its  assets  and  properties  without  the  assent  of  the  stock- 
holders, and  in  the  cited  case  it  was  held  that.it  could  not.** 

§  663.    Inspection  of  Corporate  Records  by  Stockholder 

A  stockholder  has  a  right  at  common  law  to  inspect  and  examine 
the  books  and  records  of  the  corporation  at  a  proper  time  and  place, 
and  for  a  legitimate  purpose.  This  right,  in  many  states,  is  regu- 
lated by  statutory  or  constitutional  provisions,  and  will  be  liberally 
construed  in  favor  of  the  stockholder;**  and  undoubtedly  this 
right  can  be  protected  and  enforced  in  a"  declaratory  action  by 
the  stockholder  against  the  corporation  and  its  officers  who  deny 
him  that  right.    But  the  right  to  make  such  inspection  is  by  no 


24.  Ore, — American  Trust  Co.  v.  Mc- 
Callistcr,  136  Ore.  338,  299  P.  319. 

25.  Ky. — Petroleum  Exploration,  Inc. 
V.  Superior  Oil  Corporation,  232 
Ky.   635,   24   S.W.2d   259.     The 

Kentucky  statutes  in  question  here 
read  as  follows: 

"Sec.  883b-l  says:  'Any  corpor- 
ation now  or  hereafter  organized 
under  the  laws  of  this  state  or  of 
any  other  state  or  territory  of  the 
United  States  shall  have  power 
to  sell  and  convey  all  of  its  prop- 
erty, rights,  privileges,  franchises, 
easements,  rights  of  way,  and  all 
other  property  and  property  rights 
it  may  use  or  possess.'" 

Sec.  883b-2  briefly  authorized  a 
corporation  to  purchase  the  prop- 
erty mentioned  in  the  last  section. 
Then  the  pertinent  part  of  Sec. 


holders  of  not  less  than  three- 
fourths  (%)  of  the  capital  stock 
of  the  vendor  corporation,  which 
consent  shall  be  given  either  in 
writing  or  by  vote  at  a  special 
meeting  of  the  said  stockholders 
called  for  that  purpose  upon  the 
same  notice  as  that  required  for 
the  annual  meetings  of  the  cor- 
poration, which  notice  shall  clear- 
ly state  the  purpose  for  which  the 
meeting  is  called." 

The  question  involved  in  the 
cited  case  was  whether  or  not 
only  such  property  as  was  located 
in  Kentucky  was  covered  by  these 
provisions,  and  it  was  held  that 
such  provisions  covered  all  of  the 
property  of  the  corporation  wher- 
ever located. 

See  section  652,  supra. 


883b-3  is  "No  such  sale  shall  be      26.  18  C.J.,  p.  1176,  8  502  et  seq. 
valid  unless  consented  to  by  the 
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means  confined  to  an  active  going  concern,  and  a  declaratory  judg- 
ment action  is  a  proper  remedy  to  obtain  an  inspection  of  the  books 
and  records  of  a  corporation  by  a  stockholder  when  the  same  has 
been  placed  in  the  hands  of  a  liquidator,  by  the  Comptroller  of  Cur- 
rency of  the  United  States,  and  extends  to  records  and  books  in 
the  hands  of  receivers  and  other  conservators  in  charge  of  cor- 
porate property.*^  There  are  other  remedies  available  to  protect 
the  stockholder's  right  to  such  inspection  of  the  records  of  a  going 
concern,  such  as  mandatory,  or  other  injunction,  mandamus,  and 
the  like.«» 

§  664.    Ownership  of  Stock 

On  the  termination  of  a  ten-year  period  of  a  voting  trust  for 
stock  of  a  corporation,  under  an  agreement  containing  an  illegal 
provision  for  subsequent  disposition  of  stock,  the  ownership  of 
such  stock  involved  in  such  trust  will,  in  an  action  for  declaratory 
judgment,  be  decreed,  and  it  will  be  adjudged  in  such  circum- 
stances to  continue  in  the  former  owners,  notwithstanding  the 
claim  that  the  stock  was  originally  issued  in  trust.'*  Even  in 
Texas,  where  the  court  disavows  power  to  grant  declaratory  relief, 
a  judgment  declaring  the  ownership  of  corporate  stock  was  given.*® 

With  respect  to  a  declaratory  action  being  an  appropriate  remedy 
for  the  determination  of  the  ownership  of  stock  of  a  corporation, 
the  fact  that  one  of  the  alleged  claimants  is  an  assignee  does  not 
militate  in  any  way  against  the  granting  of  the  relief.**  In  a  de- 
claratory action  the  owner  of  stock  is  entitled  to  have  adjudicated, 
upon  retirement  of  his  stock,  the  class  of  stock  or  securities  that 
shall  be  issued  in  lieu  thereof,  where  a  justiciable  controversy 
arises  with  respect  thereto.**   However,  where  it  appears  that  an 


27  U.S.— Wittnebcl  v.  Loughman, 
N.Y.,  80  F.2d  222.  affirming  9  F. 
Supp.  465,  and  11  F.Supp.  571, 
certiorari  denied,  Longman  v. 
Wittnebel,  56  S.Ct.  590,  297  U.S. 
716,  80  L.Ed.  1001. 

Schricr  V.  Federal  Deposit  Ins. 
Corporation,  D.CN.Y.,  21  F.Supp. 
762. 

28.  18  C.J.S.,  p.  1187.  §  510. 

29.  N.Y.— Kittinger  v.   Churchill 


Evangelistic  Ass'n,  151  Misc.  350, 
271  N.Y.S.  510,  motion  denied 
153  Misc.  880,  276  N.Y.S.  465, 
affirmed  244  App.Div.  877,  281 
N.Y.S.  680,  affirmed  244  App.Div. 
876,  281  N.Y.S.  681,  reargument 
denied  245  App.Div.  80S,  281  N. 
Y.S.  409. 

Ore. — In  re  Union  Savings.  & 
Loan  Ass'n,  156  Ore.  119,  66  P. 
2d  997. 
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assignee  of  stock  held  same  as  collateral  security  for  his  debt, 
he  is  not  entitled  to  a  declaratory  decree  construing  the  instrument 
of  assignment  after  such  assignee  has  fully  exercised  his  rights 
thereunder  by  appropriating  the  value  of  the  stock  to  the  debt.** 

§  665.    Declaration  Not  Granted  to  Compel  Issuance  of  Stock 

Declaration  will  not  be  granted  to  require  corporation  to  issue 
stock  in  excess  of  authorized  capital ;  even  though  it  be  conceded 
that  the  plaintiff  would  be  the  owner  of  such  stock  if  issued,  still 
a  declaratory  judgment  will  not  lie  to  compel  the  corporation  to 
issue  stock  in  excess  of  the  authorized  capital.** 

In  other  words,  a  declaratory  judgment  will  not  be  granted  to 
compel  the  performance  of  an  illegal  act  or  ah  act  that  would 
violate  an  express  statutory  inhibition,  such  as  the  issuance  of  stock 
in  excess  of  the  authorized  capital. 

§  666.    The  Rights  of  Parties  Under  a  Voting  Trust  of  Stock 

A  declaratory  action  lies  to  determine  the  rights,  liabilities,  and 
legal  relations  in  respect  to  an  agreement  as  to  a  voting  trust  of 
corporate  stock.**  A  plaintiff,  who  assigned  a  stock  certificate 
to  himself  and  others  as  voting  trustees  and  subsequently  thereto 
resigned  as  such  voting  trustee,  still  has  a  right  to  maintain  an 
action  for  a  declaration  as  to  the  validity  and  construction  of  such 
voting  trust  agreement,  where  he  was  a  stockholder  when  he  ex- 
ecuted the  trust  agreement,  and  retained  a  beneficial  interest  in 
the  stock.** 

30.  Tcx.--Harris  v.  Prince,  132  Tex.  State  Bank,  134  Neb.  597,  279 
231,  121  S.W.2d  983,  reversing  98            N.W.  293. 

S.W.2d    1022;    since    the    above  33.  N J.— Investment    Building   & 

opinion  was  rendered  Texas  has  Loan  Ass'n  v.   Preisendanz,   120 

adopted  the  Uniform  Declaratory  NJ.Eq.  441,  185  A.  507. 

Judgment  Act  34.  Cal.— East    Coalinga    Oil    Fields 

Sec  also,  section  603,  supra,  and  Corp.  v.  Robinson,  86  Cal.App.2d 

section  666,  infra.  161,  194  P.2d  561. 

31.  Ky.— Carpenter  v.  Dummit,  221  35.  N.Y.— Kittinger  v.  Churchill 
Ky.  67,  297  S.W.  695.  Evangelistic  Ass'n.  239  App.Div. 
N.J.— Investment  Building  &  253,  267  N.Y.S.  719. 

Loan  Ass'n  v.  Preisendanz,   120      36.  N.Y. — Kittinger  v.   Churchill 
N.J.Eq.  441,  185  A.  507.  Evangelistic  Ass'n,  239  App.Div. 

32.  Neb.— Empson  v.  Deuel  County  253,  267  N.Y.S.  719. 


See  section  664,  supra. 


1491 


Digitized  by 


Google 


§  667  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  18 

§  667.    Corporate  Dividends  on  Stock 

A  declaratory  action  lies  to  compel  a  corporation  to  declare 
dividends  and  the  decree  will  contain  directions  as  to  the  manner 
thereof,  and  the  right  thereto  as  between  the  holders  of  different 
classes  of  stock.*^  So  where  the  affairs  of  a  corporation  are  in  the 
hands  of  a  state  corporation  commissioner,  he  may  by  a  declara- 
tory action,  when  he  is  in  doubt  as  to  who  should  receive  the  divi- 
dends accruing  under  a  certain  stock  certificate,  obtain  a  declaration 
of  the  person  to  whom  such  dividends  should  be  paid.** 

Whether  stoqk  dividends  should  be  treated  as  capital  or  income 
is  a  proper  subject  matter,  calling  for  the  application  of  a  declara- 
tory action.**  A  declaratory  action  will  He  to  determine  the  ques- 
tion as  to  whether  the  earnings  of  a  corporation,  after  the  date 
when  its  stock  became  impaired,  up  to  the  date  of  the  lawful 
adoption  of  an  amendment  reducing  the  capital  stock,  and  the 
surplus  after  such  reduction,  may  be  used  to  pay  dividends  on  pre- 
ferred stock,  or  whether  such  surplus  must  be  held  as  a  capital 
surplus  during  that  period  of  time.*® 

§  668.    Right  of  Foreign  Corporation  to  Do  Business  in  State 
Without  Compliance  with  Local  Laws 

A  foreign  corporation  seeking  to  do  business,  within  the  state, 
without  becoming  subject  to  state  regulations  by  compliance  with 
its  laws  relating  to  foreign  corporations,  is  not  entitled  to  maintain 
an  action  in  such  state  for  a  declaratory  judgment  to  secure  a  ju- 
dicial approval  of  its  plan  to  transact  business  therein.  The  reason 
for  such  an  adjudication  is  that,  there  being  no  question  of  public 
interest  involved,  and  no  actual  controversy  drawn  into  the  case, 
a  declaratory  action  will  not  be  granted.** 


37.  U.S.— See  also,  Wabash  Ry.  Co.  39.  Eng.— In  re  Hatton  (1917)  1  Ch. 
V.  Barclay,  50  S.Ct.  106,  280  U.S.  357. 

197.  74  L.E(i.  368,  67  A.L.R.  762.  In  re  Thomas  (1916)  2  Ch.  331. 

N.  Y. — Lockwood  v.  General  Abra-  40.  Ky. — Haggard  v.  Lexington  Utili- 
sive   Co.,  210  App.Div.   141,  205  ties  Co.,  260  Ky.  261,  84  S.W.2d 

N.Y.S.  511,  affirmed  240  N.Y.  592,  84. 

148  N.E.  719.  41.  Cal.— Hayden  Plan  Co.  v.  Wood, 

38.  Ore.--In    re    Union    Savings    &  97  Cal.App.  1,  275  P.  248. 

Loan  Ass'n,  156  Ore.  119,  66  P.2d  Haydcn  Plan  Co.  v.  Fricdlan- 

997.  der,  97  CaLApp.  12,  275  P.  253. 
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Ch.  18  PRIVATE  CORPORATIONS  S  669 

§  669.    Dissolution  of  Corporations 

It  seems  that  where  there  was  a  dead-lock  and  no  directors  could 
be  elected  because  of  a  division  of  stockholders,  that  relief  might 
be  had  under  these  circumstances  by  resort  to  a  declaratory  ao- 
tion.*« 

42.  N.Y. — Application  of  Laudaa,  183 
Misc.  876.  51  N.Y.S.2d  651. 
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CHAPTER  19 

RIGHTS,  DUTIES,  AND  LIABILITIES  OF  PUBLIC 

OFFICERS,  PUBLIC  INSTITUTIONS,  AND 

MUNICIPAL  CORPORATIONS 

Sec. 

670.  Rights,    Liabilities   and   Duties   of   Public    Officers   and    Municipalities 
Generally 

671.  Declaratory  Judgment  As  Not  Interf erring  With  Rights  of  Sovereignty 

672.  Appointment  and  Tenure  in  Office  of  Non-Elective  Public  Officials 

673.  Duty  of  Collecting  Taxes  and  Paying  Over  Public  Revenues 

674.  Power  and  Duty  of  Fixing  and  Paying  Compensation  of  Public  Officers 
and  Others 

675.  The   Right   of   An    Officer   to   Be   Reimbursed    For    Expenses   in    the 
Discharge  of  His  Duties 

676.  Qualifications  of  Public  Officers 

677.  Powers  of  Public  Officers  and  Legality  of  Acts 

678.  Declaratory  Judgment  Apposite  to  Determine  Sufficiency  of  Evidence 
Acted  Upon  By  Public  Official 

679.  Validity  of  Incorporation  of  Municipality 

680.  Power  of  Municipality  to  Engage  in  Business  or  Private  Enterprise 

681.  Authority  of  County  to  Acquire  By  Purchase  Interstate  Bridge 

682.  Authority  of  a  City  to  Establish  a  Junior  College  or  a  Hospital 

683.  Authority    of    Municipality    to    Lease,    Sell    and    Permit    the    Use    of 
Property 

684.  Powers  of  Municipalities  in  Connection  With   Streets,   Highways  and 
Easements 

685.  Duty  As  Between  Municipalities  of  Repairing  Streets 

686.  Legality  of  a  Plan  of  Merger  of  School  Boards  or  Other  Municipalities 

§  670.     Rights,  Liabilities  and  Duties  of  Public  Officers  and  Mu- 
nicipalities Generally 

It  may  be  laid  down  as  a  general  rule  that  a  declaratory  action 
is  an  appropriate  remedy  to  ascertain  and  determine  the  powers, 
duties,  liabilities  and  legal  relations  of  public  officers  and  mu- 
nicipalities.' In  other  words,  it  is  clear  that  when  controversies 
arise  in  which  the  legality  of  actions  of  public  officials  or  public 
agencies  are  challenged,  it  is  a  field  where  declaratory  judgments 
are  favored,  even  though  no  specific  relief  is  sought.  Of  course, 
there  must  be  a  bona  fide  justiciable  controversy,  and  where  no 
such  controversy  is  apparent  the  action  can  not  be  maintained.* 
So,  too,  in  some  states  where  there  are  statutes  authorizing  the 
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PUBLIC  OPPICBRS  AND  MUNICIPALITIES 


§  670 


submission  of  a  controversy  without  action,  public  officers  may 
have  their  duties  determined  in  this  form  of  proceeding.' 

A  declaratory  judgment  may  be  obtained  against  a  municipal  cor- 
poration.* 

The  authority  of  one  state  officer  to  perform  the  duties  of  an- 


1.  U.S. — Frahn  v.  Tennessee  Valley 
Authority,  D.C.Ala.,  41  F.Supp. 
83. 

Quinones  v.  Landron,  CCA. 
Puerto  Rico,  99  F.2d  618. 

Redlands  Foothill  Groves  v. 
Jacobs,  D.CCal.,  30  F.Supp.  995. 
In  this  case  it  is  held  that  a 
declaratory  action  is  available  to 
relieve  a  citizen  of  a  threat  of  offi- 
cial action  resulting  from  his  rela- 
tionship to  a  governmental  agen- 
cy. The  cited  case  also  held  that 
as  to  controversies  touching  the 
legality  of  acts  of  public  officials 
or  public  agencies  challenged  by 
parties  whose  interest  are  adverse- 
ly affected,  are  properly  made  the 
basis  for  a  declaratory  rather  than 
injunctive  relief  if  the  acts  con- 
stitute a  genuine  threat. 
Eng. — C  o  h  e  n  v.  West  Ham 
Corporation  (1933)  Ch.  814.  De- 
claratory action  proper  to  deter- 
mine power  of  local  authorities  to 
condemn  unsanitary  buildings. 

Ruislip-Northwood  Urban  Dis- 
trict Council  V.  Lee,  145  L.T.R. 
208  (K.B.  1931). 

Tauranga  Borough  v.  Bank  of 
New  Zealand  (1916)  N.Z.  233. 
Ala. — Court  of  County  Revenues 
for  Lawrence  County  v.  Richard- 
son, 252  Ala.  403,  41  So.2d  749. 

Hamilton  v.   City  of  Briming- 
ham,  237  Ala.  8,  185  So.  164. 
Ariz. — Corbin     v.     Rodgers,     53 
Ariz.  35,  85  P.2d  59. 
Fla.— Alsop   V.   Pierce,    19   So.2d 
799. 

Ind. — Enmeier  v.  Blaize,  203  Ind. 
475,  181  N.E.  1. 


Ky. — Holland  v.  Fayette  County, 
240  Ky.  37,  41  S.W.2d  651. 

Ex  parte  Board  of  Education  of 
Montgomery  County,  260  Ky. 
246,  84  S.W.2d  59. 
N.Y. — Craig  v.  Commissioners  of 
Sinking  Fund  of  City  of  New 
York,  208  App.Div.  412,  203  N.Y. 
S.  236. 

Pa.— Petition   of   Buck's    County 
Commissioners,  45  D.  &  C  154. 
Tenn. — Graham  v.   England,   154 
Tenn.  435,  288  S.W.  728. 

Crockett  County  v.  Walters, 
170  Tenn.  337,  95  S.W.2d  305. 
Tex. — Rosch  v.  First  Savings  and 
Loan  Ass'n,  Tex.Civ.App.,  203  S. 
W.2d  1006.  In  the  cited  case  there 
was  a  controversy  between  the 
tax  assessor  and  a  building  and 
loan  association,  and  it  was  held 
that  the  assessor  could  bring  an 
action  to  determine  his  official  du- 
ties, and  it  is  not  required  to  be 
brought  in  the  name  of  the  coun- 
ty or  state. 

Wash. — Spokane  County  ex  rel. 
Sullivan  v.  Glover,  Wash.,  97  P.2d 
628. 

.  Ala.— Alabama  State  Milk  Con- 
trol Board  v.  Graham,  250  Ala.  49, 
33  So.2d  11. 

Tex.— Rosch  v.  First  Savings  & 
Loan  Ass'n,  Tex.Civ.App.,  203  S. 
W.2d  1006. 

.  N.C.— Board  of  Health  of  Nash 
County  v.  Board  of  County 
Com'rs  of  Nash  County,  220  N.C 
140,  16  S.E.2d  667. 

.  CaL — City  of  Los  Angeles  v.  City 
of  Glendale,  23  C:al.2d  68,  142 
P.2d  289. 
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§  670  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ol  19 

other  in  the  absence  of  the  latter  is  appropriately  determined  in 
a  declaratory  action.'  A  declaratory  action  lies  to  determine  the 
right  of  a  board  of  a  children's  home  to  decide  the  necessity  for 
the  construction  of  a  building  and  the  responsibility  of  equiping, 
operating  and  maintaining  the  same.*  So,  too,  a  declaration  will 
be  granted  to  determine  whether  or  not  a  board  of  directors  of  a 
corporation  may  allocate  a  portion  of  the  proceeds  of  the  sale  of 
stock  to  capital  and  a  portion  to  surplus  and  whether  or  not  the 
Secretary  of  State,  who  has  supervision  of  corporations  in  the  state, 
may  permit  an  amendment  to  the  articles  of  incorporation  to 
effectuate  that  purpose.'^  So,  too,  a  declaration  will  be  made  as 
to  the  duty  of  a  state  official  to  recognize  a  transfer  of  a  stock 
certificate  where  such  state  official  has  the  power  of  decision  in  re- 
spect thereto.* 

The  validity  of  a  contract  entered  into  by  a  county  through  its 
board  of  county  commissioners  will  be  adjudicated  in  a  declaratory 
action.* 

The  reason  that  declaratory  judgments  are  readily  granted  and 
liberally  applied  in  actions  by  public  officers  to  determine  their 
rights,  duties,  and  liabilities,  is  that  the  public  officer  has  the  right 
to  appeal  to  the  aid  of  the  court  to  the  end  that  he  may  not  be 
personally  liable  for  an  act  in  his  official  capacity.  So,  where  a 
public  officer,  confronted  with  serious  problems  as  how  to  proceed 
and  it  appears  that  he  might  assume  a  great  risk  if  he  proceeded 
along  either  line  suggested  or  presented,  then  he  is  entitled  to  de- 
claratory judgment  as  to  how  he  may  legally  and  correctly  proceed. 
So,  a  declaratory  judgment  was  granted  in  an  action  involving  a 
plan  of  composition  under  the  Federal  Bankruptcy  Act  at  the 
instance  of  a  drain  commissioner.**^ 

5.  N.Y.— -Craig  v.  Commissioner  of  Co.  v.  New  York  Central  R.  R. 
Sinking  Fund  of  City  of  New  Co.,  253  N.Y.  49,  170  N.E.  489, 
York,  208  App.Div.  412.  203  N.Y.            69  A.L.R.  940. 

S.  236.  9.  Ariz. — Automatic  Registering 

6.  Ky.— Jefferson  County  Fiscal  Mach.  Co.  v.  Pima  County,  36 
Court  v.   City  of  Louisville,  276           Ariz.  367,  285  P.  1034. 

Ky.  64,  122  S.W.2d  1026.  10.  Mich.— Clark   v.    City   of    Royal 

7.  Ky.— Lewis  v.  Oscar  C  Wright  Oak,  325  Mich.  298,  38  N.W.2d 
Co.,  234  Ky.  814,  29  S.W.2d  566.  413. 

8.  N.Y.— City  Bank  Farmer's  Trust 

1496 


Digitized  by 


Google 


Ch.  19  PUBLIC  OFFICERS  AND  MUNICIPALITIES  §  670 

The  powers,  duties,  responsibilities,  and  legal  relations  of  a 
statutory  liquidator  of  a  state  bank  and  the  corresponding  rights, 
responsibilities,  and  legal  relations  of  the  stockholders  of  the  bank 
will  be  determined  in  an  action  for  declaratory  judgment."  An  ac- 
tion to  determine  the  right  to  payment  of  money  from  a  county 
and  the  responsibility  of  the  county  officials  to  pass  upon  such  pay- 
ment is  properly  solved  in  a  declaratory  action.^* 

As  to  whether  or  not  public  officials  are  governed  in  the  per- 
formance of  their  duties,  as,  for  example,  the  collection  of  taxes 
for  a  "municipality,  by  an  opinion  of  the  Supreme  Court  constru- 
ing a  statute,  is  a  matter  that  will  be  adjudicated  in  a  declaratory 
action  J*  Where  a  county  board  is  divided  with  respect  to  the 
correct  interpretation  of  a  judgment  of  the  court  of  last  resort 
of  the  state,  the  matter  may  be  clarified  by  a  declaratory  judg- 
ment.^* 

A  declaratory  action  is  proper  to  determine  the  rights  and  liabil- 
ities between  a  municipality  and  its  officers  on  the  one  hand  and 
the  county  superintendent  of  highway  and  county  authorities  on 
the  other,  as  to  whose  duty  it  is  to  remove  snow  off  of  county  high- 
ways within  the  corporate  limits  of  the  municipality  and  as  to 
what  should  be  charged  for  equipment  or  services  performed  by 
one  party  for  the  other,  under  such  circumstances.*' 

A  declaratory  action  is  proper  at  the  instance  of  a  committee 
appointed  by  the  county  court,  it  having  fiscal  powers,  who  joined 
with  citizens  to  bring  a  declaratory  action  to  determine  whether 
or  not  county  funds  should  be  expended  by  the  county  authorities 
rather  than  such  court,  and  to  direct  the  manner  of  expenditure 
of  the  county's  pro  rata  share  of  a  fund  raised  from  taxation  on 
gasoline,  and  such  situation  presents  a  real  controversy  in  which 
the  parties  have  a  real  interest  so  as  to  be  cognizable  under  the 
Declaratory  Judgment  Statute.** 

11.  Orei. — Skinner  v.  Davis,  156  Ore.      14.  Ky. — Ex  parte  Board  of  Educa- 
174,  tl  P.2d  176.  tion  of  Montgomery  County,  260 

12.  Ala.— Thompson  v.  Chilton  Coun-  Ky.  246,  84  S.W.2d  59. 

ty,  236  Ala.  142,  181  So.  701.  15.  N.Y.— Maloney  v.  Oneida  Coun- 

13.  Ala.— Hamilton   v.   City  of   Bir-  ty,  97  N.Y.S.2d  161. 
mingham,  237  Ala.  8,  185  So.  164.  16.  Tenn.— Crockett  County  v.  Wal- 
Ky.— Ex  parte  Board  of  Educa-  tcrs,    170  Tenn.  ZVl,  95   S.W.2d 
tion  of  Montgomery  County,  260  305. 

Ky.  246,  84  S.W.2d  59. 
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Where  officials  desire  a  declaratory  judgment  as  to  their  duties, 
rights,  and  liabilities  with  respect  to  levying  and  collection  of  a 
special  tax,  declaratory  judgment  action  is  an  apposite  remedy 
to  solve  the  difficulties  presented  to  and  confronting  them  with 
respect  to  how  they  should  proceed,  especially  where  the  tax  de- 
mands in  the  case  would  recur  over  a  period  of  years,  and  the 
taxpayers  would  be  left  in  a  state  of  uncertainty,  and  be  required 
to  pay  a  number  of  amounts  which  might  result  in  multiplicity  of 
suits,  and  it  is  immaterial  whether  the  question  is  raised  in  an 
action  by  a  public  official  whose  duties  are  in  question,  or  by 
taxpayersJ^ 

A  state  officer  in  enforcing  an  unconstitutional  statute  is  not 
regarded  as  acting  by  authority  of  the  state,  and  for  this  reason, 
a  declaratory  action  may  be  maintained  against  such  officers; 
but,  however,  such  an  official  is  not  inhibited  from  enforcing  the 
statute,  pending  a  declaratory  action  to  test  the  constitutionality 
thereof.**  Where  the  question  involved  in  a  declaratory  action 
is  for  the  guidance  of  public  officers  in  the  future,  the  courts  are 
not  readily  inclined  to  scrutinize  so  closely  to  determine  whether 
or  not  it  involves  merely  a  moot  contention.**  But  where  the  duties 
of  the  board  or  the  public  officers  would  vary  at  different  times, 
a  declaratory  action  will  not  be  granted  guiding  them  in  the  per- 
formance of  specific  duties.**^  And  where  the  making  of  a  declara- 
tory action  might  hamper  a  public  officer,  as  the  Attorney  General, 
in  the  exercise  of  his  official  discretion,  and  where  such  declaration 
probably  would  not  be  binding  upon  an  individual  claiming  to  have 
been  aggrieved  by  the  purported  exercise  of  a  particular  power  by 

17.  Ala.— Court  of  County  Revenues  Buckner,  156  Tenn.  278,  300  S.W. 
for  Lawrence  County  v.  Richard-  565. 

son,  252  Ala.  403,  41  So.2d  749.  See  section  624,  supra. 

18.  Idaho^See  also,  Century  Distill-      19.  Arix. — Corbin  v.  Rodgers,  53  Ariz, 
ing  Co.  V.  Defenbach,  Idaho,  99  35,  85  P.2d  59. 

P.2d  56,  as  to  the  right  to  main-  Tenn. — County  Board  of  High- 
tain  a  declaratory  action  against  way  Comm'rs  v.  Wilde,  179  Tenn. 
a  state  officer  without  the  consent  141,  163  S.W.2d  329. 
of  the  state.  20.  Eng. — Attorney-General  on  the 
Ind. — Ellingham  v.  Dye,  178  Ind.  Relation  of  the  Monmouthshire 
336,  99  N.E.  1,  Ann.Cas.  1915C,  County  Council  and  The  Same 
200,  appeal  dismissed  34  S.Ct.  92,  Council  v.  Scott  (1905)  2  K.B. 
231  U.S.  250,  58  L.Ed.  206.  160. 
Tenn. — Erwin   Billiard  Parlor  v. 
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a  public  board  or  body,  and  it  may  be  a  grave  question  whether 
the  party  seeking  the  relief  is  entitled  thereto,  then  the  relief  will 
be  denied.** 

The  granting  of  oil  and  gas  leases  on  public  lands  is  a  matter 
entirely  within  the  discretion  of  the  Secretary  of  the  Interior,  and 
it  therefore  follows  that  the  federal  district  court  has  no  power  to 
bind  the  action  of  the  Secretary  of  the  Interior  by  a  declaratory 
judgment.** 

Officers  of  a  court,  whether  public  or  appointed  in  capacity  of 
receivers  and  trustees,  may  generally  obtain  directions  from  the 
court  itself,  or  may,  by  declaratory  action,  obtain  such  instructions 
for  their  guidance.** 

Two  members  of  a  school  board  could  not  maintain  a  declaratory 
action  against  other  members  based  upon  an  alleged  invalid  divi- 
sion of  the  school  district,  where  the  defendants  were  not  seeking 
to  oust  the  plaintiffs,  and  the  defendants  were  not  attempting  to 
perform  the  duties  of  the  alleged  non-existent  offices,  and  the  plain- 
tiffs allege  nothing  to  show  that  the  defendants  would  interfere  with 
the  performance  of  the  official  duties  of  the  plaintiffs.** 

A  court  of  general  jurisdiction  under  the  declaratory  judgment 
statute  has  jurisdiction  of  questions  as  to  the  right  of  a  municipal- 
ity to  refund  bonds  issued  for  the  purpose  of  financing  the  con- 
struction of  port  facilities,  and  the  municipality's  right  to  contract 
with  the  state  department  of  docks  and  terminals,  for  a  lease  of 
such  port  facilities  and  the  right  of  such  department  also  to  so  con- 
tract.*' 

21.  Eng.— Thomas  v.  Attomcy-Gcn-  In  re  Dieckmann  (1918)  1  Ch. 
cral  (1937)  Ch.  72.  331. 

22.  D.C.— U.S.  ex  rel.  Jordan  v.  Ickcs,  In  re  Franckc  &  Rasch  (1918) 
D.C.D.C.,  55  F.Supp.  875,  affirmed  1  Ch.  470. 

143    F.2d    152,    79   U.S.App.D.C  In   re   W.    Hagclbergr  Akticn- 

114,  certiorari  denied  64  S.Ct.  432,  Gesellschaft  (1916)  2  Ch.  503. 

320  U.S.  801,  88  L.Ed.  484,  and  24.  Ky.— Marshall  v.  Whitt,  287  Ky. 

65  S.Ct.  93,  323  U.S.  759,  89  L.Ed.  290,  152  S.W.2d  945. 

608.  25.  AhL—Lang   v.    City   of   Mobile, 

23.  Eng.— In   re    Fr.    Meyers    Sohn,  239  Ala.  331,  195  So.  248. 
Limited  (1918)  1  Ch.  169. 
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§  671.    Declaratory  Judgment  as  Not  Interfering  with  Rights  of 
Sovereignty 

It  is  a  sound  rule  of  law  that  the  declaratory  judgment  statute 
sanctions  declaratory  actions  against  political  subdivisions  of  state, 
and  certainly  where  a  governmental  body  is  subject  to  suit  generally 
it  could  hardly  be  maintained  that  declaratory  action  interferred 
with  the  rights  of  sovereignty.**  So,  where  an  action  is  brought 
with  respect  to  a  duty  expressly  enjoined  upon  a  public  officer  by 
law,  although  considered  a  suit  against  the  state,  it  does  not  offend 
the  sovereign  immunity  principle.*^ 

§  672.    Appointment  and  Tenure  in  Office  of  Non-Elective  Public 
Officials 

The  proceeding  we  have  under  discussion  lies  to  determine  the 
right  of  a  county  board  of  education  to  appoint  a  county  super- 
intendent of  schools.** 

A  declaratory  action  is  an  ideal  remedy  to  determine  the  tenure 
of  office  of  a  non-elective  official,  and  the  court  will  intervene  to 


26.  CaL — California  Physicians'  Serv- 
ice V.  Garrison,  28  Cal.App.2d  756, 
172  P.2d  4. 

County  of  Los  Angeles  v.  Riley, 
20  Cal.App.2d  652,  128  P.2d  537. 

Hoyt  V.  Board  of  Civil  Service 
Commissioners,  21  Cal.App.2d 
399,  132  P.2d  804. 

27.  CaL — California  Physicians'  Serv- 
ice V.  Garrison,  supra. 

County  of  Los  Angeles  v.  Ri- 
ley, supra. 
See  section  179,  supra. 

28.  Ky.— Harrod  v.  Hoover,  209  Ky. 
160,  272  S.W.  400. 

Chestnut  v.  Reynolds,  291  Ky. 
231,  163  S.W.2d  456,  holding  that 
an  appointee  to  the  office  of  su- 
perintendent of  county  schools 
properly  maintained  action  as  to 
his  right  to  office  which  had  not 
yet  commenced,  as  against  the 
contention  that  quo  warranto  was 
the  exclusive  remedy,  and  the  en- 


try of  a  declaratory  judgment 
some  twenty-seven  days  after  the 
institution  of  the  action  was  not 
an  abuse  of  discretion  where  the 
defenses  were  considered  without 
regard  to  the  manner  in  which 
they  were  pleaded,  and  it  was 
desirable  that  the  action  should 
be  disposed  of  prior  to  the  begin- 
ning of  the  term  of  office  in  dis- 
pute. 

But,  see  Brush  v.  City  of  Mount 
Vernon,  20  N.Y.S.2d  544,  affirmed 
260  App.Div.  1048,  24  N.Y.S.2d 
355,  holding  one  elected  to  an  of- 
fice by  the  people  cannot  deter- 
mine the  right  of  one  occupying 
such  office  by  an  election  by  the 
common  council  of  a  municipality 
to  compensation. 

Mawk— S  c  h  o  o  1  Committee  of 
Cambridge  v.  Superintendent  of 
Schools  of  Cambridge,  320  Mass. 
761,  70  N.E.2d  298. 
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settle  a  justiciable  controversy  where  it  does  not  depend  upon  any 
future  events  or  contingencies,  and  the  authorities  of  a  subdivision 
of  county  or  state  may  invoke  the  aid  of  the  court  in  order  to  deter- 
mine whether  contracts  of  employment  made  with  employees  of 
such  department  include  tenure  at  the  discretion  of  the  employing 
officials.  This  is  but  a  simple  application  of  the  rule  that  has  been 
fostered  and  developed  under  the  declaratory  judgment  system  of 
the  construction  of  and  determination  of  contractual  rights.** 

Whether  or  not  an  officer  appointed  to  fill  a  vacancy  holds  such 
office  until  the  next  regular  election  or  for  a  full  term  or  for  the 
balance  of  the  unexpired  term  are  all  questions  readily  solvable  in 
a  declaratory  action.*®  Whether  it  is  necessary  to  fill  an  unexpired 
term  of  public  office  resulting  from  death  of  an  elected  encumbent 
by  an  election  is  a  question  finding  solution  in  a  declaration  of 
rights.** 

The  legality  of  the  appointment  of  a  public  officer  and  of  the 
power  of  the  appointing  authority  are  questions  determinable  in 
a  declaratory  action.**  In  this  connection  it  may  be  said  that  a 
declaratory  action  lies  to  determine  whether  or  not  a  highway  en- 
gineer appointed  by  a  fiscal  court  of  the  county  is  legally  entitled 
to  hold  the  office.**  In  such  an  action  the  power  of  the  appoint- 
ment of  baliffs,  as  between  the  judge  of  the  superior  court  and 
the  sheriff,  will  be  adjudicated  at  the  instance  of  either.** 

An  appointee  to  the  office  of  county  superintendent  of  schools 
was  not  precluded  from  obtaining  a  declaratory  judgment  regard- 
ing his  title  to  the  office,  on  the  ground  the  appointment  was  made 
because  of  threats  by  state  authorities  to  prosecute  members  of 
county  board  and  because  of  misrepresentations  regarding  ap- 
pointee's moral  character,  since  such  matters  might  be  grounds  for 
removal,  but  were  immaterial  in  determining  the  legality  of  the 
appointment.*' 

29.  Mast.— S  c  h  o  o  1    Committee    of  Ky.— Walker  v.  Fox,  216  Ky.  33, 
Cambridge  v.   Superintendent  of            287  S.W.  228. 

Schools  of  Cambridge,  supra.  33.  Ky.— Walker  v.  Fox,  216  Ky.  33, 

30.  Pa.— Fox  V.    Ross,   7   D.    &   C  287  S.W.  228. 

263  (Pa.).  34,  Ariz.— Merrill  v.  Phelps,  52  Ariz. 

31.  Ky.— Ward  v.  Siler,  272  Ky.  424,  526,  84  P.2d  74. 

114  S.W.2d  516.  35.  Ky.— Chestnut  v.   Reynolds,  291 

32.  Arix.— Merrill  v.  Phelps,  52  Ariz.  Ky.  231,  163  S.W.2d  456. 
526,  84  P.2d  74. 
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Where  county  commissioners  in  their  capacity  as  the  executive 
and  administrative  officers  of  the  county  institution  district,  noti- 
fied the  county  comptroller  of  their  intention  to  retain  counsel  to 
represent  them  and  the  institution  district  in  legal  matters  at  a 
fixed  salary,  and  request  the  comptroller  to  make  provisions  for  the 
payment  thereof  in  the  annual  budget  and  the  comptroller  denies 
their  right  to  take  such  action,  a  controversy  actually  exists  be- 
tween the  two  branches  of  the  county  government  such  as  to  g^ve 
the  court,  in  the  exercise  of  its  discretion,  jurisdiction  in  the  prem- 
ises in  a  declaratory  judgment  proceeding.^* 

A  declaratory  action  lies  to  fix  and  determine  the  tenure  in 
office,  as  well  as  the  manner  of  removal  therefrom,  under  the  pro- 
visions a  statutory  enactment.^^  As  to  whether  or  not  a  municipal 
official  contracting  with  the  municipality  thereby  vacates  his  office 
will  be  adjudicated  in  a  declaratory  action.^* 

An  appointee  to  the  office  of  county  superintendent  of  schools 
was  not  precluded  from  obtaining  a  declaratory  judgment  regard- 
ing his  title  to  the  office  because  at  the  time  of  his  appointment, 
he  was  serving  as  superintendent  of  schools  of  another  county, 
since  he  could  resign  his  other  office  prior  to  the  commencement 
of  the  term  for  which  he  was  appointed.'*  So,  too,  whether  being 
interested  in  a  corporation  as  a  stockholder  and  such  corporation 
contracts  with  a  municipality  operates  to  vacate  an  office  held  in 
the  municipality  by  such  stockholder  is  properly  determined  in  a 
declaratory  action.**^ 

Where  there  has  been  an  attempt  to  remove  a  city  or  municipal 
official,  the  legality  of  such  removal  or  discharge  may  be  tested 
in  a  declaratory  action.**  Where  a  city  employee  or  official  has 
been  appointed  for  a  definite  period  of  time,  subject  to  removal 
under  certain  conditions  and  an  effort  has  been  made  to  effectuate 
such  removal,  the  question  of  whether  or  not  the  plaintiff  is  en- 

36.  Pa.— Petition    of    Bucks    County  Ky.  231,  163  S.W.2d  456. 
Comm'rs,  Pa.Com.Pl.,  45  Pa.Dist.  40.  Ky.— Douglas  v.  Pittman,  239  Ky. 
&  Co.  154.  548,  39  S.W.2d  979. 

37.  Mich. — Lowrie   v.    Brennan,   283  41.  Ala. — Smith  v.  City  Commission 
Mich.  63,  276  N.W.  900.  of  Birmingham,  236  Ala.  114,  181 

38.  Ky.— Douglas    v.    Pittman,    239  So.  122. 

Ky.  548.  39  S.W.2d  979.  Eng.— Martin  v.  Eccles  Corpora- 

39.  Ky.— Chestnut  v.   Reynolds,  291  tion  (1919)  1  Ch.  387. 
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titled  to  be  reinstated  is  a  proper  subject  matter  for  a  declaration 
of  rights.-** 

Where  at  the  time  the  plaintiffs  filed  an  action  for  a  declaration 
to  determine  their  rights,  status  and  legal  relations  with  a  munic- 
ipality by  reason  of  the  refusal  of  the  new  city  administration  to 
recognize  plaintiffs'  appointments  as  city  firemen,  a  cause  of  ac- 
tion justifying  executory  affirmative  relief,  either  by  compelling  the 
city  to  recognize  the  plaintiffs  as  firemen  or  for  the  salaries  or  both, 
had  accrued,  the  trial  court  properly  denied  a  declaration.** 

§  673.    Duty  of  Collecting  Taxes  and  Paying  Over  Public  Revenues 

As  to  whether  the  outgoing  or  incoming  tax  collector  is  in  duty 
bound  to  collect  taxes  from  a  particular  taxpayer  or  a  particular 
class  of  taxes  will  be  determined  in  a  declaratory  action.^* 

Where  a  special  tax  levy  has  been  authorized  for  the  retirement 
of  a  certain  class  of  bonds  and  sufficient  monies  have  been  raised  by 
virtue  of  the  enabling  act  to  liquidate  the  bond  issue,  together  with 
the  interest  and  charges  thereon,  then  declaratory  judgment  action 
is  appropriate  to  determine  the  power,  duty  and  authority  of  public 
officials,  to  thereafter  continue  to  raise  taxes  by  virtue  of  the  special 
levy  and  divert  the  same  to  the  general  fund.*' 

As  to  whether  or  not  an  officer  who  is  ex  officio  tax  collector  and 
is  thereafter  elected  to  another  or  different  office  shall  collect  taxes 
or  whether  his  successor  in  the  former  office  shall  do  so  may  be 
solved  in  a  declaratory  action.** 

The  question  of  the  duty  of  an  incoming  tax  collector  to  re- 
ceive the  lists  of  delinquent  taxes  from  his  predecessor  and  there- 
after proceed  to  collect  the  same  with  penalties  and  interest,  is  a 

42.  Minn.— Mcstad  v.  City  of  Roch-  cage,  222  Ind.  93,  51  N.E.2d  479. 
ester,  198  Minn.  558,  270  N.W.  44.  Ky.— Davis  v.  Walker,  212  Ky. 
577.                                                            379,  279  S.W.  654. 

Tenn. — See  also,  Kelly  v.  Wood-  Walker  v.  Commonwealth,  279 
lee,   Tenn.,   133  S.W.2d  473,   re-  Ky.  198,  130  S.W.2d  27. 
hearing  denied   135   S.W.2d  649.  45.  Ala.— Court  of  County  Revenues 
Which  of  two  appointees  arc  en-  for  I^wrence  County  v.  Richard- 
titled  to  an  office  declared.  son.  252  Ala.  403,  41  So.2d  749. 
See  section  697,  infra.  46.  Ky.— Barkley    v.    Stockdell,    252 

43.  Ind.— Pitzer  v.   City  of   E.   Chi-  Ky.  1,  66  S.W.2d  43. 
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matter  that  will  be  adjudicated  in  a  declaratory  action.*^  As  to 
the  duty  of  and  time  for  a  public  official,  who  has  public  revenues 
in  his  hands,  to  turn  over  the  same,  are  questions  that  will  be 
settled  in  a  declaratory  action.** 

In  order  for  a  declaratory  action  to  lie  to  determine  the  question 
of  paying  over  public  revenues,  there  must  be  some  uncertainty 
with  respect  to  the  official  duties  of  the  officer  who  has  possession 
of  such  public  revenue.  Clearly,  if  there  is  no  doubt  as  to  how  the 
money  should  be  paid,  and  when  and  to  whom,  then  a  declaratory 
action  would  be  unnecessary  and  would  not  be  entertained,  as  a 
useless  act  can  no  more  be  accomplished  by  resort  to  declaratory 
judgment  procedure  than  by 'the  invocation  of  a  traditional  action 
at  law  or  suit  in  equity.  So,  where  it  is  the  duty  of  a  public  officer 
to  pay  over  money  to  the  county  treasurer,  the  fact  that  other 
officers  having  possession  of  such  money  paid  the  same  directly 
to  the  county  treasurer,  instead  of  paying  it  to  such  officer  in  order 
that  he  might  pay  it  into  the  county  treasury,  could  not  be  main- 
tained. So,  the  petition  of  the  solicitor  of  a  city  court  filed  against 
the  clerk  of  that  court  and  others  seeking  an  accounting  and  for 
injunctive  relief,  and  declaratory  judgment  directing  the  manner 
in  which  said  funds  arising  from  fines  and  forfeitures  should  be 
distributed,  where  it  appeared  that  said  funds  had  ultimately  reached 
the  county  treasury  where  it  belonged,  the  action  could  not  be 
maintained.**  Neither  will  a  declaratory  judgment  action  lie  to 
require  an  officer  having  possession  of  money  seized  in  connection 
with  raid  on  a  gambling  place  to  pay  the  same  to  a  police  justice 
where,  under  the  law  the  police  justice  would  in  turn  be  required 
to  repay  the  same  to  said  officer.  This  is  but  an  application  of 
familiar  rule  of  law  that  an  idle  ceremony,  or  useless  thing  will  not 
be  required  to  be  performed.*® 

47.  Ky.— Davis  v.  Walker,  212  Ky.  Div.  899,  83  N.Y.S.2d  699,  83  N. 
397,  279  S.W.  654.  Y.S.2d  597. 

48.  Ky.— Jefferson  County  v.  Gray.  50.  Ga.— -Terrell  v.  Jolly,  203  Ga.  821, 
198  Ky.  600,  249  S.W.  771.  48  S.E.2d  517. 

49.  Ga.— Terrell  v.  Jolly,  203  Ga.  821,  N.Y.— Bitz  v.  Fanelli,  274  App. 
48  S.E.2d  517.  Div.  899,  83  N.Y.S.2d  699,  83  N. 
N.Y.— Bitz  V.   Fanelli,  274  App.  Y.S.2d  597. 
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§  674.    Power  and  Duty  of  Fixing  and  Paying  Compensation  of 
Public  Officers  and  Others 

A  declaratory  action  is  maintainable  to  determine  the  validity 
of  a  resolution  of  a  board  of  directors  of  a  school  district  fix- 
ing the  compensation  of  school  teachers  in  excess  of  the  amount 
provided  for  in  the  school  budget.'*  A  declaratory  action  lies  also 
to  determine  the  amount  of  salary  of  a  public  officer  where  there 
is  uncertainty  or  doubt  with  respect  thereto.'*  So,  too,  such  an 
action  lies  to  determine  the  right  of  a  judge  serving  during  the 
time  of  an  election  contest,  to  compensation  or  salary.'^ 

Where  it  appeared  that  the  plaintiffs,  who  were  official  court  re- 
porters, had  brought  an  action  requiring  the  county  commissioners 
to  pay  the  salary  that  had  been  fixed  by  the  five  superior  court 
judges  in  the  particular  county  acting  jointly  and  in  agreement,  and 
the  defendant  board  of  county  commissioners  had  neither  approved 
or  disapproved  the  salary  as  fixed  by  the  judges,  but  arbitrarily  pro- 
ceeded upon  their  own  initiative  to  reduce  the  salaries  fixed  by  the 
judges  in  a  lesser  sum,  and  under  these  circumstances,  a  declaratory 
judgment  action  is  proper  to  require  the  payment  of  the  salary  fixed 
by  the  superior  court  judges.'* 

Where  a  controversy  arises  as  to  who  is  entitled  to  fees,  as  be- 
tween a  county  and  an  official  thereof,  the  matter  will  be  ad- 
judicated in  a  declaratory  action,  and  sufficient  controversy  exists 
in  such  cases  to  warrant  the  granting  of  the  same."  A  declaratory 
action  is  proper  to  determine  whether  or  not  a  sheriff  who  has 
been  duly  elected  is  in  addition  thereto,  by  virtue  of  a  statute,  re- 

51.  Ore.— Glines   v.    Bain,    157   Ore.  Tenn.  435,  288  S.W.  728. 

358,  72  P.2d  33,  54.  Ariz.— Powers  v.  Isley,  66  Ariz. 

52.  Ala.— Marion  County  v.  Middle-  94,  183  P.2d  880. 

ton.  246  Ala.  464,  21  So.2d  312.  55.  Ala.— Houston    County   v.    Mar- 

Cal.— Banks  v.  Civil  Service  Com-  tin,  232  Ala.  511,  169  So.  13. 

mission   of   City  and   County  of  Ky. — Hawkins  v.  Fiscal  Court  of 

San  Francisco,  Cal.,  70  P.2d  615.  Caldwell  County,  233  Ky.  432,  25 

superseded  10  Cal.2d  435,  74  P.2d  S.W.2d  1015. 

741.  Jefferson    County    v.    Chilton, 

Ky.— Altcs'  Ex'r  v.  Beauchamp,  236  Ky.  614,  33  S.W.2d  601. 

277  Ky.  491,  126  S.W.2d  867.  Commonwealth  v.  Coleman,  245 

53.  TcniL— Graham  v.   England,   154  Ky.  673,  54  S.W.2d  42. 
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quired  to  perform  the  duties  of  ex  officio  highway  patrolman  and 
investigator,  and  be  compensated  for  such  additional  duties.** 

As  to  whether  or  not  a  salary  of  an  officer  may  be  increased 
or  diminished  during  his  term  of  office  where  doubt  exists  in 
respect  thereto  will  be  decreed  in  a  declaratory  action.'^  An  action 
for  declaratory  judgment  is  proper  with  respect  to  the  right  of 
the  plaintiff  to  certain  increments  in  his  salary  as  a  school  teacher. •• 
So,  too,  it  is  proper  in  an  action  for  a  declaration  against  a  state 
teacher's  retirement  board  to  determine  the  amount  which  the 
plaintiff  is  entitled  to  have  accepted  by  the  board  as  payments  into 
the  retirement  fund.'* 

As  to  the  power  and  authority  of  commissioners  of  a  city  acting 
under  the  commission  form  of  government  to  appoint  certain  clerks 
and  fix  their  emoluments  of  office,  to  aid  and  assist  the  police  judge 
in  the  performance  of  specified  duties  will  be  determined  in  a  de- 
claratory action.*^  Intimately  connected  with  the  matters  under 
discussion  comes  the  question  of  jurors  to  collect  fees  for  service, 
and  where  it  was  established  that  such  jurors  were  illegally  sum- 
moned, their  right  to  compensation  was  declared  not  to  exist.*^ 

Declaratory  action  will  lie  to  determine  the  right  of  a  municipal 
employee  to  a  vacation  with  pay  where  such  matter  is  in  doubt 
under  the  law.*^ 

56.  Ky.— Shannon  v.  Dean,  279  Ky.  60.  Ky.— Browning  v.  City  of  Corbin, 
279,  130  S.W.2d  812r    In  this  case  265  Ky.  43,  95  S.W.2d  1078. 

it  was  held  that  such  duies  could  Pa. — Petition  of  Bucks  County 
be  imposed. on  the  sheriff,  but  no  Comm'rs,  Pa.Com.Pl.,  45  Pa. 
additional  compensation  could  be  Dist.  &  Co.  154. 
allowed  therefor  to  those  in  office  61.  Ky. — Brown  v.  Shannon,  280  Ky. 
at  the  time  of  the  enactment  of  88,  132  S.W.2d  525. 
the  statute,  imposing  the  added  Pa. — See  also,  Benson  v.  Brad- 
functions,  ford  County,    125  Pa. Super.  209, 

57.  Ky. — See  also.  Shannon  v.  Dean,  189  A.  577,  opinion  adopted  326 
279  Ky.  279,  130  S.W.2d  812.  Pa.  454,  192  A.  650.  On  right  of 
Tenn. — Whitthorne  v.  Turner,  officer  to  withhold  from  public 
155  Tenn.  303,  293  S.W.  147.  money  for  expenses  incurred  in 

58.  Pa. — Bishop    v.    Bacon,    130    Pa.  discharge  of  duty. 

Super.  240,  196  A.  918.  62.  Ohio— Otten   v.   City  of   Cincin- 

59.  Conn. — Foster  v.  Ames,  116  Conn.  nati,  4  Ohio  Supp.  101. 
505,  165  A.  609. 
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§  675.    The  Right  of  an  Officer  to  Be  Reimbursed  for  Expenses  in 
the  Discharge  of  His  Duties 

A  declaratory  action  is  proper  to  determine  the  liability  of  a 
county  or  other  political  subdivision  for  expenses  incurred  by  an 
officer  in  the  performance  of  his  duties.**  As  for  instance,  a  claim 
against  a  city  or  county  for  the  expenses  for  transportation  of 
prisoners  to  the  place  of  trial  ;•*  the  amount  of  mileage  that  may 
be  charged  by  a  sheriff  or  other  officer  when  several  different  sets 
of  papers  are  served  on  a  single  trip.«»  So,  too,  a  declaratory  action 
will  lie  by  a  sheriff  against  proper  officials  to  determine  whether 
he  should  incur  expenses  of  advertising,  sale  and  appraisal  fees 
under  an  execution  on  a  bond  in  a  criminal  case,  and  also  as  to 
whether  or  not  the  state  is  liable  therefor.  Moreover,  the  manner 
of  collecting  by  an  officer  of  his  claimed  compensation  or  expenses 
will  be  declared.^^ 

§  676.     Qualifications  of  Public  Officers 

Declaratory  action  is  maintainable  to  determine  the  qualifications 
of  a  public  officer,  and  it  is  immaterial  whether  they  are  elected 
or  appointed.^^  The  proceedings  we  have  under  discussion  will 
lie  to  determine  the  right  of  one  to  hold  an  office  as  a  deputy 
sheriff  under  civil  service  rules  which  went  into  effect  after  he 
took  office,  and  in  the  particular  instance  it  was  declared  that  such 
rules  applied  to  him.**   A  declaratory  judgment  may  be  obtained 


63,  Bng. — In  re  Wanganui  Borough 
Council     Tramways      Extension 
Special  Loan  (1922)  N.Z.  500. 
Pa. — Wagner  v.  Somersett  Coun- 
ty. 96  Pa.Supp.  434. 

See  also,  Huester  v.  Lackawan- 
na County,  308  Pa.  9,  161  A.  537. 
However  the  relief  was  denied  in 
the  last-cited  case  because  of  the 
absence  of  a  justiciable  controver- 
sy and  a  necessary  party. 

64,  Ky.— City  of  Corbin  v.  Under- 
wood, 221  Ky.  413,  298  S.W.  1090. 

65.  Kan. — Wire  v.  Board  of  ComVs 
of  Edwards  County,  131  Kan.  725, 
293  P.  753. 

66.  Ky.— Petty  v.  Coleman,  242  Ky. 
187,  45  S.W.2d  1041. 


67, 


68. 


Pa. — See  also,  Benson  v.  Brad- 
ford County,  326  Pa.  454,  192  A. 
650.  On  right  of  officer  to  with- 
hold from  public  funds  in  his 
hands  expenses  incurred  in  dis- 
charge of  duties. 
Kan.— State  v.  Grove,  109  Kan. 
619,  201  P.  82,  19  A.L.R.  1116. 
Ky.  —  Richardson  v.  Common- 
wealth by  Meredith,  275  Ky.  486, 
122  S.W.2d  156. 

Gal. — Cornell  v.   Harris,   15   Cal. 
App.2d  144,  59  P.2d  570. 

See  section  506,  supra,  with  re- 
spect to  rights  under  civil  service 
laws  being  declared. 
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to  determine  whether  or  not  there  was  on  certain  specified  dates 
a  legally  constituted  planning  commission  in  a  municipality.** 
Declaratory  action  will  likewise  lie  to  determine  whether  or  not  a 
candidate  is  eligible  for  an  office^* 

§  677.    Powers  of  Public  Officers  and  Legality  of  Acts 

It  may  be  stated  as  a  general  rule  that  controversies  in  which 
the  legality  of  acts  of  public  officials  or  public  agencies  are  chal- 
lenged by  persons  whose  interests  are  adversely  affected,  is  one  of 
the  favorite  fields  for  declaratory  reliefJ^ 

It  is  appropriate  to  determine  in  an  action  for  a  declaration  of 
rights  whether  or  not  an  attempt  of  a  shipping  comptroller  to 
requisition  both  ship  and  services  of  the  owner  was  ultra  vires  or 
beyond  his  authority.^*  So,  too,  it  will  be  declared  whether  or  not 
the  superintendent  of  schools  was  within  his  power  in  excluding 
books  of  the  plaintiff  book  dealer  from  the  schools  under  the 
supervision  of  such  school  official^' 

A  declaratory  action  lies  to  determine  whether  or  not  a  state 
highway  commission,  or  other  highway  authorities  have  a  right 
to  reconstruct,  improve,  and  maintain  streets  and  highways  within 
the  confines  of  certain  municipalities,  and  in  the  instant  case  it  was 
held  such  power  existed.^* 

It  is  well  recognized  that  a  declaratory  judgment  action  may  be 
resorted  to  in  cases  involving  public  rights  or  important  public 
matters  and  to  controversies  in  which  the  legality  of  actions  of 
public  officers  or  public  agencies  are  challenged,  and  where  the 

69.  Conn.— Strain  v.  Mims,  123  Conn.  73.  U.S.— See    also,    Funk    &    Wag- 
275,  193  A.  754.  nails  Co.  v.  American  Book  Co., 

70.  Ky.— Howton  v.  Morrow,  269  Ky.  D.C.N. Y.,  16  F.2d  137,  modified. 
1,  106  S.W.2d  81.  C.C.A.,  18  F.2d  739. 

71.  Ala.— Donaghue  v.  Bunkley,  247  Ky.— Mills  v.  Schobcrg,  216  Ky. 
Ala.  423,  25  So.2d  61.  223,  287  S.W.  729. 

Mitchell  V.  Hammond,  —  Ala.      74.  Conn. — See  also,  Yale  University 

— ,  39  So.2d  582.  v.  City  of  New  Haven,  104  Conn. 

Morgan    v.    Board    of    School  610,  134  A.  268,  47  A.L.R.  667. 

Commissioners  of  Mobile  Coun-  N.Y. — Micale  v.   Rice,  274  App. 

ty,  248  Ala.  22,  26  So.2d  108.  Div.  963,  84  N.Y.S.2d  811. 

72.  Eng.— China  Mutual  Steam  Nav-  Ore.- Cabell  v.  City  of  Portland, 
igation  Company,  Limited  v.  Mac-  153  Ore.  528,  57  P.2d  1292. 

Lay  (1918)  1  K.B.  33, 
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official  action  done  or  threatened  is  challenged  as  unlawful  whether 
the  lack  of  authority  appears  in  the  provision  of  a  statute  or  because 
of  its  unconstitutionality,  the  controversy  may  be  determined  under 
the  declaratory  judgment  statute,  rather  than  force  the  parties  to 
seek  injunctive  relief.'^'  Likewise,  the  right  of  a  highway  district 
to  take  stone  or  other  materials  from  plaintiff's  lands  for  use  on  a 
highway,  is  a  proper  subject  to  be  determined  in  declaratory  pro- 
ceedingsJ*  A  declaratory  action  will  lie  to  determine  whether  or 
not  a  proposal  to  borrow  money  by  municipal  authorities  exceeds 
their  power  or  jurisdiction.'^^ 

The  amount  that  municipal  authorities  may  pay  to  a  hospital 
for  hospitalization  of  paupers,  who  were  inhabitants  of  the  munici- 
pal corporation  committing  the  paupers  to  the  hospital,  or  non- 
residents of  such  town,  is  determinable  in  a  declaratory  action^* 

Authority  of  county  commissioners  to  employ  special  counsel 
to  represent  it  in  litigation  is  determinable  in  the  actions  we  have 
under  consideration^* 


75.  AUl— Donaghuc  v.  Bunklcy,  247 
Ala.  423,  25  So.2d  61. 

Morgan  v.  Board  of  School 
Commissioners  of  Mobile  Coun- 
ty. 248  Ala.  22,  26  So.2d  108. 

76.  Bng. — Ovenstone  v.  Dundee  Dis- 
trict Committee  of  the  County 
Council  of  Forfar  (1919)  2  Scot. 
L.T.  35. 

77.  Bng. — Tauranga  Borough  v.  Bank 
of  New  Zealand  (1916)  N.Z.  233. 

78.  Bng. — Napier  Borough  v.  Aus- 
tralian Mutual  Providence  Socie- 
ty and  Attorney-General  (1917) 
N.Z.  292. 

79.  Arix. — Pima  County  v.  Grosset- 
ta.  54  Ariz.  530,  97  P.2d  538.  The 
court  said  therein:  "Where  the 
contract  in  question  is  a  unitary 
one  for  the  doing  of  a  particular 
and  specified  act,  but  its  perform- 
ance may  extend  beyond  the  term 
of  the  officers  making  it,  if  it  ap- 
pears that  the  contract  was  made 
in  good  faith  and  in  public  inter- 


est, it  is  not  void  because  it  will 
not  be  completed  during  the  term 
of  those  officers.  If,  on  the  other 
hand,  the  contract  is  for  the  per- 
formance of  personal  or  profes- 
sional services  for  the  employing 
officers,  their  successors  must  be 
allowed  to  choose  for  themselves 
those  persons  on  whose  honesty, 
skill  and  ability  they  must  rely. 
The  contracts  in  question  were 
not  for  the  employment  of  the 
various  attorneys  as  general  ad- 
visors to  the  board  of  supervisors, 
but  were  unitary  contracts  to  han- 
dle certain  specified  matters  for 
a  fixed  compensation  and  not  on 
a  time  basis.  We  think,  there- 
fore, they  fall  within  the  class  of 
contracts  which  may  extend  be- 
yond the  term  of  the  contracting 
officers." 

Conn. — Grace  Hospital  Soc.  v. 
City  of  New  Haven,  119  Conn. 
146,  174  A.  411. 
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A  presumption  of  regularity  supports  official  acts  of  public  offi- 
cers and  in  the  absence  of  clear  evidence  to  the  contrary,  the  courts 
will  presume  in  declaratory  actions,  as  well  as  in  ordinary  actions 
or  suits,  that  they  have  properly  discharged  their  official  duties. 
However,  where  the  facts  warrant  it,  a  declaratory  judgment  is 
available  to  relieve  a  citizen  of  a  threat  of  official  action  resulting 
from  his  relationship  to  a  governmental  agency.  But  it  has  been 
held  that  a  federal  district  court  has  no  jurisdiction  to  review  the 
administrative  action  in  the  discharge  of  an  employee  of  the  Works 
Progress  Administration,  though  no  fault  is  found  with  his  work, 
and  the  reason  assigned  for  his  discharge  is  that  he  was  not  wanted 
on  the  project.®^ 

Where  an  insurance  commissioner  was  authorized  by  statute  to 
prosecute  and  defend  any  and  all  suits  and  other  legal  proceeding^, 
it  is  proper  for  an  organization  to  bring  a  declaratory  action  against 
him  to  determine  whether  the  organization's  activities  subjected 
it  to  regulations  under  the  insurance  law,  and  in  bringing  such  an 
action  the  organization  did  not  trench  upon  the  state's  rights  of 
sovereignty,  even  though  it  be  conceded  the  proceeding  is  in  effect 
against  the  state.** 

§  678.     Declaratory  Judgment  Apposite  to  Determine  Sufficiency 
of  Evidence  Acted  upon  by  Public  Official 

Declaratory  proceeding  may  not  be  utilized  to  review  the  suffi- 
ciency vel  non  of  the  evidence  on  which  rested  official  action  by  a 
public  official  or  public  agency.  In  other  words,  the  use  of  the 
procedure,  as  in  the  nature  of  an  appellate  review  of  official  action, 
was  never  contemplated  in  the  inception  of  the  declaratory  action.** 

§  679.    Validity  of  Incorporation  of  Municipality 

The  validity  of  the  organization  or  incorporation  of  a  munici- 
pality is  a  subject  that  may  be  adjudicated  in  a  declaratory  ac- 

80.  U.S.— Love  v.  U.S.,  C.A.A.Minn..  ice  v.  Garrison,  28  Cal.App.2d  756, 
108  F.2d  43,  certiorari  denied  60  172  P.2d  4. 

S.Ct.  716.  See  section  670,  supra. 

Redlands    Foothill    Groves    v.  82.  Ala. — Mitchell  v.  Hammond, 

Jacobs.  D.CCal..  30  F.Supp.  995.  Ala.  ,  39  So.2d  582. 

81.  Cal. — California  Physicians'  Serv- 
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tion;«*  but  it  appears  that  where  the  existence  of  such  village 
has  been  long  recognized  by  the  public  generally,  that  will  amount 
by  evolutionary  process  to  a  government  de  facto,  barring  the 
rig^ht  to  question  the  same  in  a  declaratory  action,  but  such  issue 
may  be  decided  in  a  proceeding  for  quo  warranto.** 

§  680.    Power  of  Municipality  to  Engage  in  Business  or  Private 
Enterprise 

The  power  or  authority  of  a  municipality  or  quasi  municipality 
to  engage  in  private  enterprise  or  business  is  appropriately  deter- 
mined in  a  declaratory  action.*'  Authority  of  a  municipality  to 
extend  the  operation  of  a  bus  line  without  acquiring  a  privately 
owned  bus  system,  and  as  to  whether  or  not  it  is  necessary  for 
such  municipality  to  obtain  a  certificate  of  convenience  and  neces- 
sity, may  all  be  determined  at  the  instance  of  the  city  in  a  de- 
claratory action.**  And,  it  would  appear  that  the  existing  bus  line 
also  could  challenge  the  right  of  a  municipality  to  thus  become  a 
competitor. 

As  to  whether  or  not  a  city  has  power  to  own  and  operate  a  gas 
plant  and  issue  bonds  to  pay  therefor,  where  the  primary  purpose 
thereof  is  to  supply  city  streets  and  buildings  with  light,  and  the 
secondary  purpose  is  to  sell  any  surplus  remaining  and  to  apply  the 
revenue  to  the  retirement  of  bonds  is  determinable  in  a  declaratory 
action.*^  The  authority  of  a  drainage  district  to  engage  in  the 
business  of  operating  a  sandpit  for  profit  will  be  adjudicated  in 
a  declaratory  action.** 

Where  the  original  petition  filed  in  an  action  for  declaratory 

83.  N.Y.— Kress  v.  Village  of  Wat-  land,  245  Ky.  212,  53  S.W.2d  370. 

kins  Glen,  267  N.Y.  184,  196  N.E.  86.  Wis.— State   City  of  Madison  v. 

19.  Maxwell,  224  Wis.  17,  271  N.W. 

W.  N.Y.— Kress  v.  ViHage  of  Wat-  393. 

kins  Glen,  267  N.Y.  184,  196  N.E.  87.  Ky.— Williams  v.  City  of  Race- 
19.  land,  245  Ky.  212,  53  S.W.2d  370. 
As  to  prescriptive  corporations,  Cook  v.  City  of  North  Middle- 
see  Anderson,  Limitations  of  the  town,  275  Ky.  338,  121  S.W.2d 
Corporate  Entity,  5  10.  719. 

85.  Kan.— State    v.    Kaw    Valley  88.  Kan.— State    v.    Kaw    Valley 

Drainage   District  of  Wyandotte  Drainage   District  of  Wyandotte 

County,  126  Kan.  43,  267  P.  31.  County,  126  Kan.  43,  267  P.  31. 
Ky. — ^Williams  v.   City  of  Race- 
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judgment  to  determine  the  validity  of  a  contract  between  the 
plaintiff  and  a  municipality  for  the  acquisition  by  the  latter  of  a 
gas  plant  disclosed  that  the  proceedings  therefor  had  not  been 
started  until  the  summer  of  1933,  and  that  such  acquisition  was 
not  authorized  at  a  special  election,  such  petition  was  fatally  de- 
fective in  view  of  a  local  statute  providing  that  no  city  should  start 
proceedings  for  the  purpose  of  the  acquisition  of  a  utility  property 
unless  such  should  be  authorized  at  a  special  election  called  for 
that  purpose.** 

§  681.    Authority  of  County  to  Acquire  by  Purchase  Interstate 
Bridge 

Where  a  county  is  authorized  to  construct  an  interstate  bridge, 
the  question  of  its  power,  under  such  authority,  to  purchase  an 
existing  one  will  be  adjudicated  in  a  declaratory  action.*® 

§  682.    Authority  of  a  City  to  Establish  a  Junior  College  or  Hos- 
pital 

The  power  or  authority  of  a  municipality  to  establish  and  con- 
struct necessary  buildings  for  a  junior  college,  hospital,  or  similar 
undertaking,  is  a  proper  subject  matter  to  be  adjudicated  in  a  de- 
claratory action.*' 

§  683.    Authority  of  Municipality  to  Lease,  Sell  and  Permit  the 
Use  of  Property 

A  declaratory  action  lies  to  test  the  validity  of  a  conveyance  of 
a  school  site  owned  by  a  graded  school  district  to  a  county  board 
of  education,  and  a  merger  with  that  body.**  So,  too,  the  power 
of  a  municipality  to  sell  public  squares  and  market  places,  which 
have  been  dedicated  to  the  public  by  the  filing  of  a  city  plat,  will 
be  adjudicated  in  a  declaratory  action.**  The  question  raised  at 
the  instance  of  a  taxpayer  of  the  authority  of  a  municipal  corpora- 
tion to  convey  school  property  to  another  corporation  for  constnic- 

89.  Wyo.— Lakota  Oil  &  Gas.  Co.  v.      91.  Ky.— Pollitt    v.    Lewis,   269   Ky. 
City  of  Casper,  57  Wyo.  329,  116  680.  108  S.W.2d  671. 

P.2d  861.  Booth  v.   City  of   Owcnsboro, 

90.  Neb.— Hansen  v.   Dakota   Coun-  274  Ky.  325,  118  S.W.2d  684. 
ty,  135  Neb.  582,  283  N.W.  217. 
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tion  of  buildings  under  a  contract,  and  to  take  a  lease  back,  together 
with  an  option  to  repurchase,  will  be  declared.** 

The  authority  of  a  city  to  lease,  with  an  option  to  purchase, 
machinery  for  use  in  a  municipally  owned  light  and  water  plant, 
and  providing  for  a  rental  payment  to  be  applied  on  the  purchase 
price  of  the  equipment  out  of  the  revenues  of  the  plant,  will  be 
decreed  in  a  declaratory  action.*'  As  to  whether  or  not  the  leas- 
ing of  a  levee  by  a  municipality  is  ultra  vires  will  be  solved  in  a 
declaratory  action.** 

The  power  of  a  city  to  permit  the  erection  and  maintenance  of 
an  arch  and  bridge,  connecting  buldings  of  a  university  on  opposite 
sides  of  the  street,  and  to  maintain  the  same  without  permission  of 
the  governing  board  or  body  of  the  city,  or  any  official,  and  the 
power  and  authority  of  any  board,  body  or  official  of  the  city,  other 
than  the  board  of  aldermen,  to  permit  the  erection  and  maintenance 
of  such  proposed  construction,  are  properly  adjudicated  in  a  declara- 
tory action.*^ 

The  power,  authority,  and  duty  of  a  municipal  board  of  com- 
missioners to  construct,  maintain,  improve,  or  repair  streets  and 
highways  will  be  settled  in  a  declaratory  proceeding.**  A  city 
by  resort  to  a  declaratory  action,  may  determine  its  right  with 


92.  Ky.— Button  v.  Trimble  County 
Board  of  Education,  235  Ky.  771, 
32  S.W.2d  345. 

93.  Kan.— State  v.  City  of  Manhat- 
tan, 115  Kan.  794,  225  P.  85. 

94.  Ky.— See  also.  Waller  v.  Georgre- 
town  Board  of  Education,  209  Ky. 
726,  273  S.W.  498. 

Whitworth  v.  Breckinridge 
County  Board  of  Education,  225 
Ky.  222,  7  S.W.2d  1070. 

Kirkpatrick  v.  City  Board  of 
Education  of  Russellville,  234  Ky. 
836.  29  S.W.2d  565. 

Bridges  v.  Scott  County  Board 
of  Education.  235  Ky.  141,  29  S. 
W.2d  594. 

Button  V.  Trimble  County 
Board  of  Education,  235  Ky.  771, 
32  S.W.2d  345. 

Holman    v.    Glasgow    Graded 


Common  School  Dist.,  237  Ky. 
7,  34  S.W.2d  733, 

Godsey  v.  Board  of  Education 
of  Ludlow,  238  Ky.  17,  36  S.W.2d 
656. 

Davis  V.  Board  of  Education  of 
City  of  Newport,  260  Ky.  294,  83 
S.W.2d  34. 

95.  Ky.— Jones  v.  City  of  Corbin,  227 
Ky.  674,  13  S.W.2d  1013. 

96.  Kan. — Kansas  City  v.  Woods 
Bros.  Corporation,  117  Kan.  141, 
230  P.  79. 

97.  Conn. — Yale  University  v.  City 
of  New  Haven,  104  Conn.  610, 
134  A.  268,  47  A.L.R.  667. 

98.  Bng. — Ovenstone  v.  Dundee  Dis- 
trict Committee  of  the  County 
Council  of  Forfar  (1919)  2  Scot. 
L.T.  35. 

Attorney  General  v.  Scott,  20 
T.L.R.  630. 
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respect  to  location  of  highways  within  its  territorial  limits  in  a 
controversy  between  it  and  state  authorities.** 

Where  a  dispute  existed  as  to  whether  a  certain  highway  was  a 
town  highway  which  the  municipality  was  required  to  keep  in  re- 
pair or  run  the  risk  of  losing  state  highway  aid  and  incurring  lia- 
bility for  damages,  and  which  repair  would  constitute  illegal  ex- 
penditures of  tax  money  if  the  highway  be  ultimately  held  not  to 
be  a  town  highway,  an  action  by  the  municipality  for  a  declar- 
atory judgment  was  maintainable  as  an  appropriate  remedy  for 
the  determination  of  the  municipality's  rights  or  liabilities,  the 
statutory  remedy  as  to  state  aid  being  inadequate. 

And  the  trial  court  properly  assumed  jurisdiction  of  such  an 
action  against  the  people  of  the  state  and  its  officers  because  the 
statute  places  no  limitation  upon  the  use  of  declaratory  judgment, 
and  it  has  been  widely  used  to  settle  disputes  between  the  gov- 
ernment on  the  one  hand  and  a  citizen  on  the  other,  and  between  dif- 
ferent agencies  of  government  where  the  public  interst  is  involved.' 

Where  a  highway  district  asserted  that  there  was  a  public  right 
of  way  over  the  plaintiff's  close,  and  threatened,  and  expressed  an 
intention  to  exercise  the  same  through  and  by  its  servants  or 
agents,  which  right  is  disputed  by  the  landowner,  will  be  adjudi- 
cated in  an  action  for  declaration  of  rights.*  The  authority  of 
a  city  to  rezone  the  streets  and  alleys  within  such  city  will  be  de- 
creed in  a  declaratory  action.^  Whether  or  not  there  has  been 
a  dedication  to  the  public  of  a  street,  alley,  or  thoroughfare  will 
be  decreed  in  a  declaratory  action.* 

In  a  proceeding  under  the  declaratory  judgment  statute  to  test 


N.H. — Brady  v.    City  of   Keene, 
N.H.,  4  A.2d  658. 
Ore.— Cabell  v.  City  of  Portland, 
153  Ore.  528,  57  P.2d  1292. 
Wis. — City  of  Milwaukee  v.  Chi- 
cago &  N.  W.  R.  Co.,  201  Wis. 
512,  230  N.W.  626. 
99.  Kan. — City  of  Mankoto  v.  Board 
of  Com'rs  of  Jewell  County,  125 
Kan.  674,  266  P.  96. 
1.  N.Y.— Town  of  Ohio  v.  People, 


264    App.Div.    220,    35    N.Y.S.2d 

107. 

Eng.— ThornhiU  v.  Weeks,  (1913) 

1  Ch.  438. 

N.H.— Brady  v.    City   of   Kecnc, 

N.H.,  4  A.2d  658. 

Ky.— City  of  Paducah  v.  Mallory, 

225  Ky.  692,  9  S.W.2d  1015. 

N.Y.— Village  of  East  Rochester 

V.  Rochester  Gas  &  Elec.  Corp., 

289  N.Y.  391,  46  N.E.2d  334. 
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the  validity  of  a  transaction  between  a  county  and  a  corporation, 
whereby  the  latter  leased  a  bridge  to  the  county  for  a  year  for  a 
stipulated  sum,  in  addition  to  which  the  county  agreed  to  pay  cer- 
tain expenses  in  connection  with  the  bridge,  a  declaratory  judg- 
ment approving  the  transaction  was  unauthorized  where  the  allega- 
tions and  proof  did  not  place  facts  before  the  trial  court  sufficient 
to  enable  it  to  determine  whether  the  annual  income  of  the  county 
for  a  certain  year,  would  allow  the  county  to  meet  the  rental  and 
to  pay  its  essential  governmental  expense  without  exceeding  its 
annual  income  and  thereby  violate  constitutional  inhibition  respect- 
ing tax  rate  and  indebtedness  of  county.' 

In  an  action  by  a  municipality  in  the  state  of  Mississippi  against 
the  Arkansas  Corporation  Commission  and  an  Arkansas  county 
for  a  declaratory  judgment  that  a  portion  of  an  interstate  bridge 
within  Arkansas  was  exempt  from  taxation  under  the  Arkansas 
State  Constituton  as  public  property  used  exclusively  for  public 
purposes,  the  federal  court  in  the  exercise  of  judicial  discretion  re- 
fused to  take  cognizance  of  the  controversy  and  relegated  the  ac- 
tion to  the  state  courts  having  plenary  power  to  interpret  the  con- 
stitution where  the  action  called  for  an  interpretation  on  first  im- 
pression of  a  controversial  matter  broadly  affecting  the  soverign 
power  and  public  policy  of  Arkansas,  and  the  Arkansas  law  pro- 
vided judicial  and  administrative  remedies  against  illegal  assessment 
and  collection  of  taxes,  and  no  deprivation  of  property  without  due 
process  of  law  was  involved.* 

Declaratory  action  will  lie  with  respect  to  whether  or  not  the 
municipal  authorities  have  power  to  vacate  a  public  street  or  alley, 
and  also  to  determine  the  status  of  such  street  and  alley."' 

§  684.     Powers  of  Municipalities  in  Connection  with  Streets,  High- 
wa3rs  and  Easements 

Where  an  action  is  brought  by  certain  landowners  against  pri- 
vate individuals  for  removing  obstructions  from  an  alleged  pub- 
lic way,  and  the  highway  district  passed  a  resolution  to  defend 
the  action   under   statutory  authority,  and  the  highway   district 

5.  Ky.— Wells  v.   Pendleton   Coun-  ville,  C.C.A.Ark.,  138  F.2d  712. 
ty,  283  Ky.  546,  142  S.W.2d  178.        7.  Ohio— Augustus    v.    Brumbaugrh, 

6.  U.S.— Miller   v.    City   of    Green-  14  Ohio  Supp.  31. 
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officials  were  themselves  made  defendants  and  a  declaration  that 
there  existed  no  right  in  alleged  public  road  was  asked  against 
them;  but  on  application,  the  highway  district  officials  were 
stricken  out  as  defendants;  and  plaintiffs  amended  their  pleading 
by  alleging  that  the  highway  district  intended  to  use  the  alleged 
way  by  its  servants  and  agents;  and  still  the  district  council  de- 
fended the  action,  but  stated  that  they  neither  claimed  nor  denied 
that  the  public  right  of  way  claimed  by  the  defendants  in  fact 
existed,  and  that  they  denied  any  intention  to  use  it  by  their  serv- 
ants or  agents;  but,  though  innocent  of  any  intention  to  make 
use  of  the  way,  they  in  fact  conducted  the  whole  defense  on  the 
main  issue,  namely,  as  to  the  existence  of  the  public  way,  up  to 
the  trial  and  failed  to  establish  it;  under  these  circumstances 
the  decree  bound  the  highway  district,  and  the  plaintiff  was  entitled 
to  recover  costs  against  such  district.* 

A  declaratory  action  is  proper  to  determine  the  rights  and  liabil- 
ities between  a  municipality  and  its  officers  on  the  one  hand  and 
the  county  superintendent  of  highway  and  county  authorities  on 
the  other,  as  to  whose  duty  it  is  to  remove  snow  off  of  county  high- 
ways within  the  corporate  limits  of  the  municipality,  and  as  to 


8.  U.S.— Dicks  Press  Guard  Mfg. 
Co.  V.  Bowcn,  D.C.N.Y.,  229  F. 
193. 

Dicks  Press  Guard  Mfg.  Co.  v. 
Bowen.  C.C.A.N.Y.,  229  F.  573. 
143  CCA.  611,  certiorari  denied 
in  36  S.Ct.  722.  241  U.S.  671.  60 
L.Ed.  1230. 

As  to  other  acts  of  municipali- 
ties in  connection  with  highways, 
etc..  see  section  683.  supra. 
EnfiT.— Thornhill  v.  Weeks  (1913) 
1  Ch.  438. 

Iowa — Hoskins  v.  Hotel  Ran- 
dolph Co..  203  Iowa  1152,  211  N. 
W.  423,  65  A.L.R.  1125,  certio- 
rari  denied,  48  S.Ct.  123,  275  U.S. 
566.  72  L.Ed.  429. 

Hoskins  v.  Otis  Elevator  Co., 
CCA.  Iowa,  16  F.2d  220. 

This  is  but  an  application  of  a 
familiar  principle  of  law,  that  one 


cannot  come  into  court  and  de- 
fend an  action  in  the  name  of 
another  and  escape  the  conse- 
quences of  the  judgment  and  that 
by  so  doing,  the  one  carrying  on 
the  litigation — in  the  name  of  an- 
other— is  so  far  a  party  as  to  be 
bound  by  the  judgment  rendered 
and  in  such  case  a  judgment  can 
be  rendered  against  one  so  de- 
fending although  not  technically 
a  "party"  to  the  record.  Ander- 
son, An  Automobile  Accident 
Suit,  S  34. 

But,  sec  Beals  v.  City  of  Los 
Angeles,  23  Cal.2d  381,  144  P.2d 
839,  prior  opinion,  Cal.App.,  116 
P.2d  489.  This  case  involved  the 
putting  of  obstructions  across  a 
street  by  a  city  and  it  was  sought 
to  have  same  removed. 

See  §  683,  note  7,  supra. 
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"what  should  be  charged  for  equipment  or  services  performed  by 
one  party  for  the  other,  under  such  circumstances.* 

Where  one  municipality  conceives  it  is  damaged  by  the  ordinances 
or  regulations  of  another  by  which  the  latter  restricts  motor  vehicu- 
lar traffic,  to  what  is  commonly  known  as  through  trucks  in  the 
use  of  thoroughfares  within  its  corporate  limits,  to  solve  the  ques- 
tion, declaratory  judgment  proceeding  is  appropriate.'® 

In  a  dispute  between  a  municipal  town  board  and  the  town  super- 
intendent of  highways  with  the  county  superintendent  of  highways, 
a  declaratory  judgment  is  a  proper  proceeding  to  solve  such  a  dis- 
pute where  the  same  grew  out  of  the  duty  to  remove  snow  and 
ice  from  the  county  highways  located  within  the  confines  of  the 
town,  and  with  respect  to  the  duty  of  the  county  to  compensate 
the  town  board  and  the  town  superintendent  of  highways  for  such 
removal." 

The  rights  of  the  party  may  be  determined  in  a  declaratory  action 
between  a  grade  crossing  commission  against  a  railroad  company, 
where  the  object  of  the  action  is  to  eliminate  a  grade  crossing  and 
all  of  the  rights  and  status  of  the  parties  immediately,  or  incidental- 
ly affected  may  be  adjudicated  in  a  declaratory  action.'* 

§  685.     Duty  as  between  Municipalities  of  Repairing  Streets 

Where  there  was  an  actual  controversy  between  municipalities 
relative  to  the  duty  of  repairing  the  streets,  highways,  bridges,  and 
the  like,  it  is  proper  to  seek  a  solution  of  the  question  in  declaratory 
action,  and  in  such  case  a  resolution  adopted  by  the  governing  board 
of  one  municipality  may  likewise  be  considered  where  it  was  at- 
tempted to  abandon  a  street,  highway,  or  bridge  in  view  of  all  of 
the  facts  and  circumstances  of  the  case  to  fix,  declare,  and  determine 
the  duties  with  respect  to  such  thoroughfares.'* 


9.  N.Y. — Maloney  v.  Oneida  County,  12.  N.Y. — Syracuse    Grade    Crossing 

97  N.Y.S.2d  161.  Commission  v.  Del.  L.  &  W.  R. 

10.  Conn.— Town  of  Darien  v.  Town  Co..  97  N.Y.S.2d  279. 

of  Stamford,  135  Conn.  71,  60  A.  13.  Mich.— Village  of  Breedsville  v. 

2d  764.  Columbia    Township,    212    Mich. 

11.  N.Y.— Maloney  v.  Oneida  Coun-  47,  19  N.W.2d  482. 
ly,  97  N.Y.S.2d  161. 
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§  686.    Legality  of  a  Plan  of  Merger  of  Sduxd  Boards  or  Other 
Municipalities 

Among  other  questions  that  have  found  solution  in  a  declara- 
tory action  is  the  testing  of  the  legality  of  a  plan  whereby  school 
boards  proposed  to  merge.'* 

The  action  for  a  declaration  no  doubt  could  be  resorted  to  for 
solution  of  questions  arising  from  merging  or  consolidation  of 
corporations  generally  whether  public  or  private. 

In  a  proceeding  by  a  state  highway  commission  for  a  judicial 
declaration  of  the  extent  of  its  jurisdiction  over  city  streets  which 
constitute  a  part  of  the  state  highway  system,  a  complaint  alleg- 
ing the  city  council  approved  plans  of  proposed  improvement,  in- 
cluding the  barricading  of  certain  streets,  but  thereafter  the  city 
repudiated  its  approval  and  threatened  to  tear  out  the  barricade, 
alleged  a  justiciable  controversy  and  stated  a  cause  of  suit  under 
the  declaratory  judgment  law. 

Where  a  complaint  in  a  proceeding  for  a  declaratory  judgment 
stated  a  justiciable  controversy,  a  demurrer  should  have  been  over- 
ruled, and  after  the  filing  of  an  answer  a  decree  containing  a  decla- 
ration of  rights  should  have  been  entered. '■ 

14.  Ky.— Button  v.  Trimble  County  15.  Ore.— Cabell  v.   City  of  Cottage 

Board  of  Education,  235  Ky.  771.  Grove.    170    Ore.   256,    130    P.2d 

32  S.W.2d  345  1013,  144  A.L.R.  286. 
See  also,  section  683,  supra. 
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CHAPTER  20 

DECLARATORY  ACTIONS  WITH  RESPECT  TO 

PUBLIC  UTILITIES,  THEIR  RIGHTS,  DUTIES, 

LLABILITIES,  AND  LEGAL  RELATIONS 

Sec. 

687.  Right  of  a  Public  Utility  to  Charge  Customer  for  Reconnection   of 
Service 

688.  Construction  of  a  Contract  Entered  Into  Between  a  Municipality  and 
a  Utility 

689.  Rights  as  to  Employees  of  Public  Utilities 

690.  Property  of  a  Public  Utility  as  in  Public  Service  as  Respects  Taxation 

691.  '  Right  of  a  Utility  to  Apply  to  Comntission  in  Respect  to  Rates 

692.  Examination  of  Books 

693.  Construction   of   a   Contract   Between   a   City   and   a    Public   Utility 
Respecting  Service 

694.  Public  Utility  Franchises 

695.  Rights,   Duties,  and   Liabilities   of   Public   Utilities   as   to  the   Main- 
tenance, Alteration  or  Repair  of  Streets  and  Ways 

696.  Declarations  With  Respect  to  Contracts  Between  Municipality  and  a 
Public  Utility  Obtainable  By  Taxpayers 

§  687.    Right  of  a  Public  Utility  to  Charge  Customer  for  Recon- 
nection of  Service 

The  right  of  a  public  utility,  such  as  a  gas,  electric,  water  or 
telephone  company  to  exact  of  a  customer  a  fee  or  charge  for  re- 
connecting service  that  has  been  discontinued  for  any  reason  is 
appropriately  adjudicated  in  a  declaratory  actionj    The  plaintiff 


1.  N.Y. — Kovarsky  v.  Brooklyn  Un- 
ion Gas  Co..  279  N.Y.  304,  18  N. 
E.2d  287,  affirming  253  App.Div. 
635.  3  N.Y.S.2d  581,  answering 
certified  questions  254  App.Div. 
745,  4  N.Y.S.2d  1009.  In  the 
course  of  the  opinion  the  court 
said:  "In  the  present  case  the 
plaintiff  seeks  an  injunction,  a 
declaratory-  judgment  and  an  ac- 
counting. The  above  cases  in- 
dicate that  the  court  may  enter- 
tain jurisdiction.  Although  it 
may  not  be  clear  whether  the 
term  'service  charge'  as  used  in 


the  statute  covers  a  charge  for 
turning  on  gas  after  it  has  been 
turned  off  for  the  summer,  that 
being  a  question  of  law  there  is 
no  necessity  of  sending  the  plain- 
tiff back  to  the  Commission  to 
get  its  interpretation  of  the  term 
as  used  in  the  statute,  as  the  Com- 
mission has  only  such  judicial 
power  as  is  incidental  to  the  exer- 
cise of  its  other  powers.  Plain- 
tiffs's  legal  remedy  is  inadequate. 
He  cannot  sue  for  the  return  of 
the  charge  as  he  has  not  paid. 
His  legal  remedy  is  to  unite  with 
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in  these  circumstances  has  a  cause  of  action  for  a  declaratory  judg- 
ment, and  in  this  respect  he  is  representative  of  all  of  those  simi- 
larly situated,  and  may  bring  a  representative  action,  since  all  con- 
sumers are  interested  in  a  declaration  of  the  law;  and  all  con- 
sumers, as  well  as  the  plaintiff  in  such  an  action,  are  liable  in  the 
future  to  be  subjected  to  the  charge  in  question  * 

§  688.    Construction  of  a  Contract  Entered  into  between  a  Mu- 
nicipality and  a  Utility 

Where  a  utility  corporation  entered  into  a  contract  with  a  city, 
which  was  approved  by  the  corporation  commissioner  of  the  state, 
to  substitute  motorbus  service  for  a  street  car  line,  the  utility 
corporation  is  entitled  to  bring  an  action,  declaratory  in  character, 
to  terminate  a  controversy  respecting  the  validity  and  construc- 
tion of  such  a  contract  and  the  commissioner's  orders  pertaining 
thereto,  to  the  end  that  the  rights,  duties,  liabilities,  and  legal  re- 
lations of  the  contracting  parties  may  be  definitely  fixed  and  set- 
tled.« 

So,  too,  a  declaratory  action  is  maintainable  to  determine  the 
meaning  of  an  agreement  between  a  quasi  municipal  corporation, 
as  a  drainage  district,  and  a  utility,  by  the  terms  whereof  the 
utility  was  given  the  right  to  maintain  a  dam  on  a  river,  and  con- 
trol and  regulate  a  lake  water  level  affected  thereby,  and  whereby 
the  utility  undertook  to  protect  and  hold  the  drainage  district 
harmless  from  all  damages  to  the  dikes,  levees,  and  lands  on  cer- 
tain specified  properties,  resulting  from  flooding,  washing,  or  inun- 
dating the  same.* 

twenty-four  others  similarly  sit-  ion  Gas  Co.,  279  N.Y.  304,  18  N. 

uated  and  ask  the  Commission  to  E.2d  287,  affirming  253  App.Div. 

consider  the  question.  That  would  635,  3   N.Y.S.2d   581,   answering 

seem  a  useless  procedure,  such  as  certified   questions  254  App.Div. 

was  condemned  by  Justice  Holmes  745,  4  N.Y.S.2d  1009. 

in  Hollis  v.  Kutz,  41  S.Ct.  371,  3.  N.C.— Carolina   Power    &    Light 

255  U.S.  452,  65  L.Ed.  727,  in  view  Co.  v.  Iseley,  203  N.C.  811,  167 

of  the  fact  that  the  Commission,  S.E.  56. 

by  its  practice  over  a  fifteen-year  As  to  construction  of  contracts 

period  of  approving  rate  schedules  generally,  see  section  585  et  seq., 

including  the  charge  in  question,  supra. 

has  clearly  indicated  the  interpre-  4.  Ore. — Lakeshore  Gardens  Drain- 

tation  it  places  upon  the  statute."  age   Dist   v.    California   Oregon 

2.  N.Y,— Kovarsky  v.  Brooklyn  Un-  Power  Co.,  Ore.,  90  P.2d  1038. 
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§  689.    Rights  as  to  Employees  of  Public  Utilities 

A  statute  authorizing  the  Public  Utilities  Commission  to  re- 
quire location  of  such  depots  and  establishment  of  freight  and 
passenger  buildings  as  the  condition  of  the  road,  protection  of 
freight,  and  public  safety  and  comfort  may  require,  impliedly 
empowers  the  commission  to  forbid  the  abandonment  of  depots  re- 
quired for  such  purposes,  but  does  not  empower  the  commission, 
it  was  decreed  in  a  declaratory  action,  to  direct  and  control  the 
railway  or  other  utility  in  the  selection  of  employees  to  serve  the 
public  or  fix  their  hours  of  duty,  and  this  is  true  notwithstanding 
the  fact  that  such  statute  will  be  liberally  construed.' 

§  690.    Property  of  a  Public  Utility  as  in  Public  Service  as  Re- 
spects Taxation 

Under  the  rule  in  Pennsylvania,  it  seems  that  the  property  of 
quasi  public  corporations  devoted  to  its  use  in  the  service  of  the 
public  is  exempt  from  taxation,  in  some  circumstances.  A  de- 
claratory judgment  may  be  brought  by  a  telephone  company, 
a  quasi  public  corporation,  to  determine  whether  or  not  it  should 
pay  taxes  on  an  old  exchange  building  which  was  not  used  except 
for  storage  purposes.  The  lower  court  held  that  it  was  not  exempt 
since  it  was  being  used  for  mere  convenience.  On  appeal,  .the 
Pennsylvania  Superior  Court  affirmed  the  judgment  but  noted 
in  the  decision  that  it  should  not  be  regarded  as  a  precedent  for 
the  use  of  the  Declaratory  Act,  12  P.S.  §  831  et  seq.« 

§  691.    Right  of  a  Utility  to  Apply  to  Commission  in  Respect  to 
Rates 

Where  a  utility  was  under  contract  to  a  city  for  the  furnishing 
of  service  for  an  indefinite  or  uncertain  time,  the  declaratory  ac- 
tion will  lie  to  determine  whether  or  not  the  rates  may  be  increased 
by  the  utilities  commission,  and  whether  or  not  the  mere  existence 

Sec  section  694  and  section  696,  ation  v.   City  of  Butler,  99  Pa. 

infra.  Super.  256. 

5.  Tenn. — Nashville,  C.  &  St.  L.  Ry.  As  to  use  of  a  declaratory  ac- 
Co.  V.  Railway  &  Public  Utilities  tion  to  assert  or  protect  the  right 
Commission,  159  Tenn.  43,  15  S.  of  exemption  from  taxation  gcn- 
W.2d  751.  crally,  see  section  553,  supra. 

6.  Pa* — People's  Telephone  Corpor- 
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of  the  contract,  indefinite  in  duration,  will  prevent  the  making 
of  such  an  application,  and  obtaining  an  adjustment  of  rates  to 
be  charged.^ 

A  gas  company's  suit  for  a  declaration  determining  whether  cer- 
tain statutes  authorized  the  railroad  commission  to  furnish  and 
use  its  employees  and  their  evidence  in  the  preparation  of  and  on 
the  company's  appeal  to  the  commission  for  a  review  of  a  city  ordi- 
nance reducing  the  gas  rates,  and  for  injunctive  relief,  was  not 
merely  a  suit  to  enjoin  a  pending  incomplete  proceeding  or  hear- 
ing, but  a  suit  for  a  declaratory  judgment  construing  statutes  with 
a  prayer  for  merely  ancillary  injunctive  relief,  and  hence  within 
the  district  court's  jurisdiction.* 

A  declaratory  action  will  not  lie  at  the  suit  of  a  judgment  creditor 
of  a  street  railway  company,  as  a  class  action  on  behalf  of  the 
plaintiff  and  all  creditors  of  the  company  against  the  public  utility 
commission,  and  the  street  railway  company,  and  against  its  trus- 
tees appointed  by  the  court,  seeking  a  declaratory  judgment  and 
injunction  against  an  increase  in  fares  for  transportation.  This  is 
an  action  that  can  not  be  maintained  by  a  judgment  creditor,  since 
such  creditor  would  not  fall  within  the  classification  of  a  fare  pay- 
ing passenger  and  the  plaintiff's  situation  is  not  changed  by  the 
fact  that  the  action  is  attempted  to  be  maintained  as  a  class  action.* 

§  692.    Examination  of  Books 

Where  the  value  of  services  rendered  by  a  public  utility,  such 
as  a  gas  company,  is  an  important  factor  in  determining  the  just- 
ness and  reasonableness  of  its  rates,  public  interest  is  affected  by 
the  construction  of  statutes  respecting  the  railroad  commission's 
powers  in  fixing  such  rates,  so  that  the  question  of  the  commission's 
power  under  such  statutes  to  use  its  employees  to  investigate  and 

7.  Conn.— New  Haven  Water  Co.  v.  Ky.  663.  55  S.W.2d  667. 

City  of  New  Haven,   106  Conn.  8.  Tex. — Railroad     Commission     v. 

562,  139  A.  99.  Houston  Natural  Gas  Corp.,  Tex. 

See    also,    Keller    v.    Potomac  Civ.App.,   186  S.W.2d  117,  error 

Electric  Power  Co.,  App.D.C,  43  refused  without  merit. 

S.Ct.  445,  261  U.S.  428,  67  L.Ed.  9.  U.S.— Diggs  v.  Pennsylvania  Pub- 

731.  lie   Utilities   Commission,   180   F. 

Ky.— Union  Light,  Heat  &  Pow-  2d  623. 
er  Co.  v.  City  of  Covington,  246 
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audit  the  company's  books  and  to  investigate  and  appraise  the  val- 
ue of  its  property  for  the  purpose  of  fixing  just  and  reasonable  rates 
constitutes  a  justiciable  issue  determinable  in  a  suit  by  the  company 
under  the  Uniform  Declaratory  Judgments  Act. 

r 

The  district  court's  jurisdiction  of  such  a  proceeding  to  deter- 
mine whether  the  railroad  commission  had  statutory  authority  to 
furnish  and  use  its  employees  and  their  evidence  in  the  preparation 
of  and  on  the  company's  appeal  to  the  commission  for  a  review  of  a 
city  ordinance  reducing  gas  rates  was  not  lost  because  the  com- 
mission held  a  hearing  after  the  institution  of  the  proceedings  so 
that  the  injunctive  or  other  consequential  relief  could  not  be  af- 
forded, since  the  question  presented  was  one  of  public  interest  and 
of  recurrent  character  J<> 

§  693.    Construction  of  a  Contract  between  a  City  and  Public 
Utilit7  Respecting  Service 

The  rights  of  the  parties  under  a  contract  between  a  city  and  a 
public  utility  to  discontinue  street  car  service  and  substitute  there- 
for the  operation  of  motorbusses  will  be  construed  in  a  declaratory 
action,  and  such  contract  was  determined  to  be  valid  without 
the  submission  of  the  same  to  the  voters  though  the  city  charter 
required  a  franchise  to  be  approved  by  the  voters  of  the  mu- 
nicipality." Where  the  question  involved  was  the  legal  status  and 
relation  of  a  public  utility  under  a  municipal  franchise,  and  it  ap- 
peared that  the  facts  in  the  case  were  not  in  material  dispute  but 
were  largely  documentary,  the  trial  court  acted  clearly  within  its 
proper  discretion  in  entertaining  the  action.'* 

§  694.    Public  Utility  Franchises 

The  franchise  rights  of  a  public  utility  to  occupy  streets  of  a 
municipality  and  the  right  to  terminate,  upon  reasonable  notice, 

10.  Tex. — Railroad  Commission  v.  N.C. — Carolina  Power  &  Light 
Houston  Natural  Gas  Corp.,  Tex.  Co.  v.  Iseley,  203  N.C.  811,  167 
Gv.App.,   186  S.W.2d  117,  error            S.E.  56. 

refused  without  merit.  See  section  585  et  seq.,  supra. 

11.  U.S. — Mississippi  Power  &  Light  as  to  construction  of  contracts 
Co.   V.    City   of  Jackson,    CCA.  generally. 

Miss..  116  F.2d  924,  certiorari  de-      12.  Iowa— State    v.    Central    States 
nied  61  S.Ct.  741,  312  U.S.  698,  Electric  Co.,  238  Iowa  801,  28  N. 

85  L.Ed.  1133.  W.2d  457. 
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sudi  franchise,  is  a  question  finding  solution  in  a  declaratory  ac- 
tion.« 

Where  it  appeared  that  there  had  been  no  open  and  overt  con- 
troversy between  a  public  utility  and  a  town  prior  to  the  initiation 
of  declaratory  proceedings,  as  there  had  been  no  actual  assertion 
and  denial  between  them  with  respect  to  the  franchise,  which  was 
the  matter  involved,  still  it  appeared  that  the  facts  upon  which  the 
initial  rights  of  the  parties  were  based  had  never  been  changed, 
the  dormant  seed  of  the  controversy  was  there  during  the  entire 
time  and  the  final  open  hostilities  were  commenced,  because  of  the 
construction  which  the  municipality  placed  upon  those  facts  and 
the  conclusion  of  law  which  it  had  drawn  therefrom,  therefore  it 
had  the  right  to  test  and  try  that  conclusion  by  a  court  procedure. 
So,  when  it  filed  its  action  in  court  and  the  defendant  utility  by 
pleading  challenged  it  in  good  faith  a  controversy  — a  justiciable 
one,  arose.  Every  contest  in  court  must  be  a  justiciable  controversy 
whether  the  action  be  a  well  known  or  long  existing  one  or  for  a 
declaratory  judgment  recognized  as  a  comparitively  new  proceed- 
ing.'* 

An  action  for  a  declaration  is  maintainable  to  determine  the 
rights  and  liabilities  between  a  public  carrier  within  a  city  and 
the  municipality  under  the  terms  and  provisions  of  a  contract  pro- 
viding for  a  renewal  and  an  extension  of  the  franchise  under  which 
the  carrier  operates. '• 

The  construction,  validity  and  existence  of  a  franchise  of  a 
public  utility  within  a  municipality  are  matters  determinable  in  a 
declaratory  action.'* 

13.  Iowa — State    v.     Central    States  See  section  688,  supra. 
Electric  Co.,  238  Iowa  801,  28  N.  16.  Ky.— City  of  Henderson  v.  Hen- 
W.2d  457.  derson  Traction  Co.,  200  Ky.  183, 
Tcnn.— City    of    Chattanooga    v.  254  S.W.  332. 

Tennessee    Electric    Power    Co.,  See  section  688,  supra. 

172  Tenn.  524,  112  S.W.2d  385.  Union   Light.    Heat   &   Power 

14.  Iowa— State  v.  Central  States  Co.  v.  City  of  Covington,  246  Ky. 
Electric   Co.,   supra.  663,  55  S.W.2d  667. 

15.  N.Y.—Manhattan  Bridge  Three-  N.Y.— City  of  Buffalo  v.  Intema- 
Cent  Line  v.  City  of  New  York,  tional  R.  Co.,  135  Misc.  497,  239 
204  App.Div.  89,  198  N.Y.S.  49,  N.Y.S.  113. 

affirmed  236  N.Y.  559,  142  N.E.  See  also,  City  of  BuflFalo  v.  In- 

283,  reargumcnt  denied  236  N.Y. 
637,  142  N.E.  315. 
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Where  a  State  Motor  Carrier  Act,  in  recognition  of  the  rights 
of  motor  carriers  then  engaged  in  business  bona  fide  by  virtue  of 
a  franchise  theretofore  granted  under  a  prior  existing  law,  gave 
such  carriers  a  priority  in  I'ight  to  qualify  under  a  new  law  to  con- 
tinue in  like  operations,  the  priority  is  a  valuable  right  or  quali- 
fied property  right,  and  an  actual  controversy  between  a  carrier 
and  the  public  service  commission  touching  the  right  to  the  pri- 
ority was  a  "substantial  controversy"  for  the  purpose  of  determin- 
ing whether  the  controversy  could  be  determined  in  a  declaratory 
action. 

The  construction  of  such  a  statute  on  appeal  from  a  decision  of 
the  public  service  commission  on  an  application  of  a  motor  car- 
rier for  a  certificate  of  public  convenience  and  necessity  is  a  func- 
tion of  the  court  in  a  declaratory  judgment  action,  where  the  legal 
rights  of  the  parties  turn  on  a  proper  construction  of  such  stat- 
ute.*7 

The  time  of  expiration  of  a  franchise  of  a  public  utility  within 
the  confines  of  a  municipality  will  be  decreed  in  a  declaratory  ac- 
tion J  • 

A  municipality  was  not  entitled,  it  has  been  held,  to  maintain  a 
suit  for  declaratory  judgment  as  to  a  utility's  right  to  conduct  its 
business  in  the  city  after  expiration  of  its  franchise  without  first 
obtaining  the  consent  of  the  city  to  use  the  streets  and  alleys 
therefor,  where  the  suit  was  filed  five  days  before  the  expiration 
of  the  franchise,  and  no  controversy  then  existed  as  to  the  utility's 
conduct  of  its  business,  and  the  municipality  did  not  claim  that  its 
rights  had  been  invaded  or  would  be  jeopardized  or  impaired  with- 
in such  five-day  periods* 

The  Supreme  Court  of  Kansas  took  occasion  to  observe,  "The 
Declaratory  Judgment  Act  was  not  designed  to  question  rights 

ternational  R.  Co.,  135  Misc.  504,  17.  Ala. — Avery     Freigrht     Lines    v. 

240  N.Y.S.  113,  affirmed  232  App.  White,  245  Ala.  618,  18  So.2d  394, 

Div.  868,  249  N.Y.S.  929.  154  A.L.R.  732. 

Dc  Matteis  v.  Village  of  Peek-  18.  Eng.— Merritton  v.   Niagara,   St. 

skill,  282  N.Y.  98,  25  N.E.2d  383,  Catharines    &    Toronto    R.    Co. 

affirming   256    App.Div.    924,    10  (1931)  2  D.L.R.  161  (Ont.). 

N.Y.S.2d  673,  reargument  denied  19.  Mich. — City  of  Flint  v.  Consum- 

256  App.Div.    1002,   11   N.Y.S.2d  ers  Power  Co.,  290  Mich  305,  287 

556.  N.W.  475. 

1525 


Digitized  by 


Google 


§  695  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  20 

which  have  been  exercised  for  years  without  controversy  and  on 
the  faith  of  which  vast  sums  of  money  have  been  expended  by 
a  grantee  to  discharge  its  corporate  duties  under  the  terms  of 
the  franchise.  In  the  trial  court  defendant  questioned  the  pro- 
priety of  such  action  under  these  circumstances,  but  the  ruling 
thereon  is  not  properly  before  us  for  review.  However,  its  im- 
portance is  so  obvious  that  it  is  proper  to  note  it  here  with  a 
quaere."*® 

Where  a  gas  company  brought  an  action  for  declaratory  relief, 
praying  that  the  court  adjudicate  and  determine  the  status  of  the 
plaintiff;  that  the  court  adjudicate  and  determine  that  the  plaintiff 
was  not  legally  bound  to  secure  a  certificate  of  public  convenience 
and  necessity  before  purchasing  natural  gas  from  a  utility ;  that  the 
court  adjudicate  and  determine  that  the  plaintiff  was  not  a  public 
service  corporation,  and  that  the  court  adjudicate  and  determine 
that  the  plaintiff  was  not  subject  to  the  jurisdiction  of  the  public 
utility  commission,  and  the  court  held  in  response  to  these  various 
prayers  of  the  plaintiff  it  was  a  proper  case  for  declaratory  judg- 
ment, and  that  it  was  a  public  service  corporation  subject  to  the 
jurisdiction  of  the  public  utility  commission.*' 

§  695.     Rights,  Duties,  and  Liabilities  of  Public  Utilities  as  to  the 
Maintenance,  Alteration,  or  Repair  of  Streets  and  Ways 

A  declaratory  action  is  properly  maintainable  by  a  railroad  com- 
pany or  other  public  utility  against  a  county  or  other  municipality, 
when  a  controversy  arises  between  such  utility  and  the  county  or 
other  municipality  as  to  whose  duty  it  is  to  maintain  and  keep  in 
repair  embankments  erected  by  the  utility  outside  of  its  rights  of 
way  as  approaches  to  a  street,  bridge,  or  highway  over  its  tracks, 
and  it  was  decided  in  the  cited  case  that  the  duty  only  extended 
to  the  maintenance  of  such  approaches  on  the  right  of  way  of  the 
railroad  company.**  The  county  or  other  municipality  may  also 
initiate  the  proceeding. 

20.  Kan. — City  of  Wichita  v.  Wich-  below  in  reaching  the  conclusion 
ita   Gas   Co.,    126   Kan.   764,   271  set  out  above. 

P.  270.  22.  Ky.— Fiscal    Court    of    Fulton 

21.  Ariz. — Natural  Gas  Service  Co.  v.  County  v.  Nashville,  C.  &  St.  L 
Serv-Yu-Coop.  Inc.,  69  Ariz.  -328,  R.  Co.,  202  Ky.  846,  261  S.W.  617 
213  P.2d  677.  The  court  reversed  See,  however,  51  CJ.  p.  660 
part  of  the  judgment  of  the  court  S  350. 
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In  a  declaratory  judgment  suit  by  a  city  to  secure  the  per- 
formance of  a  railway's  contract  for  the  erection  of  grade  cross- 
ings, a  judgment  was  held  equitable,  where  it  provided  that  the 
part  thereof  relating  to  advertising  for  bids  should  not  become 
effective  until  the  further  orders  of  the  court  in  the  event  a  certain 
street,  the  closing  of  which  was  an  alleged  condition  precedent 
to  the  railway's  performance,  was  not  closed  by  the  city  by  the 
time  given  to  the  railway  to  prepare  plans  and  specifications.  How- 
ever, in  such  an  action  the  railway's  financial  condition  cannot  be 

urged  to  relieve  it  from  the  performance  of  its  contractual  ob- 
ligation.*3 

§  696.     Declarations  with  Respect  to  Contracts  between  Munici- 
pality and  a  Public  Utility  Obtainable  by  Taxpayers 

A  declaratory  action  will  lie  by  residents  and  taxpayers  of  a 
city  on  behalf  of  themselves  and  others  similarly  situated  to  de- 
termine the  validity  of  a  contract  entered  into  between  a  munici- 
pality and  a  public  utility.  An  example  of  this  sort  is  found  in  a 
case  where  there  is  a  contract  between  a  gas  company  and  a  city 
for  the  payment  by  the  gas  company  of  a  percentage  of  its  re- 
ceipts in  consideration  of  the  grant  of  the  franchise,  and  in  such 
action  the  validity  of  the  contract  will  be  upheld  and  declared 
not  to  be  ultra  vires,  in  a  suit  for  a  declaration  by  residents  and 
taxpayers  of  the  city.** 

23.  Ky.— Pennsylvania  R.  Co.  v.  City  &   Heating   Co.,    162  Tenn.   268, 
of   Louisville,   270   Ky.   402,    126            40  S.W.2d  409. 

S.W.2d  840.  See  section  688,  supra. 

24.  Tenn. — Lewis   v.    Nashville    Gas 
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DECLARATORY  ACTIONS  WITH  RESPECT  TO 
ELECTIONS  AND  ELECTIVE  OFFICERS 

Sec. 

697.  Contest  of  Election  or  Determination  of  Right  to  an  Office 

698.  Polling  Places  and  Calling  of  Elections 

699.  Validity  of  a  Petition  Seeking  a  Recall  Election 

700.  Compensation  of  an  Officer  Serving  During  an  Election  Contest 

701.  Right  of  an  Officer  to  Succeed  Himself  After  Having  Been  Appointed 

702.  Effective  Date  of  an  Adopted  Law 

703.  Construction  of  Registration  Law,  and  Rights 

704.  Preparations  For  Elections 

705.  Rights  of  Political  Parties 

706.  Right  to  Vote 

§  697.     Contest  of  Election  or  Determination  of  Right  to  an  Office 

A  declaratory  action  is  a  proper  remedy  to  determine  the  right 
to  an  office  made  by  a  claimant,^  or  to  contest  an  election  or  de- 
termine the  validity  of  an  election.* 

A  candidate  whose  name  would  appear  on  the  ballot  was  enti- 
tled to  intervene  in  a  proceeding  by  the  county  commissioners  for 
a  declaratory  judgment  construing  a  statute  providing  for  arrange- 


1.  Ark. — See  also,  Gower  v.  Looney, 
199  Ark.  272,  133  S.W.2d  451, 
wherein  the  elected  sheriff  failed 
to  give  bond  as  required  by  law 
and  the  Governor  appointed  an- 
other, as  to  which  of  said  parties 
was  entitled  to  office  will  be  de- 
clared and  this  too  in  Arkansas 
where  there  is  no  declaratory 
statute. 

Ind. — Robinson  v.  Moser,  203  Ind. 
66,  179  N.E.  270. 
Ky.— Long  v.  Smith,  281  Ky.  512, 
136  S.W.2d  789.    The  election  in- 
volved in  the  cited  case  was  as 
to  question  of  local  option. 
N.Y.— Sheils  v.  Flynn,  163  Misc. 
506,  299  N.Y.S.  20,  affirmed  252 
App.Div.  140,  297  N.Y.S.  705. 
Tenn. — Hanover    v.     Boyd,     173 


Tenn.  426,  121  S.W.2d  120. 

See  also,  Kelly  v.  Woodlec, 
Tenn.,  133  S.W.2d  473,  rehearing 
denied  135  S.W.2d  649. 

As  to  which  of  two  appointees 
is  entitled  to  office,  see  section 
672,  supra. 

W.Va.— Daugherty  v.  Town  of 
Madscott,  131  W.Va.  500,  48  S.E. 
2d  342. 

Gau— Thompson  v.  Talmadge,  201 
Ga.  867,  41  S.E.2d  883. 

The  title  to  the  office  of  gover- 
nor of  the  State  of  Georgia  was 
determined  in  a  declaratory  action 
and  was  thereby  recognized  as  a 
proper  remedy. 

Ky.— Ennis  v.  Adkins,  274  Ky. 
121,  118  S.W.2d  175. 
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tnent  of  the  names  of  all  candidates  of  each  party  in  separate  per- 
pendicular column  on  the  ballot.' 

A  declaratory  action  may  challenge  the  legality  or  validity  of 
certificate  of  nomination.*  It  has  been  held,  however,  that  a  de- 
claration seeking  an  adjudication  of  disqualification  of  certain  can- 
didates for  an  office  on  the  ground  of  corrupt  practices  will  not  be 
granted,  not  by  reason  of  the  inappropriateness  of  the  action  but 
because  the  pleadings  in  the  particular  case  failed  to  present  an 
actual  controversy.^  It  has,  likewise,  been  held  that  the  eligibility 
of  a  nominee  to  an  office  cannot  be  judicially  declared  until  after 
he  is  elected,  even  though  noneligibility  is  plainly  disclosed.*  In 
an  election  with  respect  to  the  annexation  of  contiguous  territory 
to  a  municipality,  declaratory  relief  was  denied  on  the  ground  that 
no  controversy  was  presented,  where  the  plaintiff  lived  in  the  part 
to  be  annexed  and  sought  a  declaratory  judgment  construing  the 
order  of  annexation  and  particularly  whether  only  those  in  the 


3.  Fla.— Cobb  v.  Board  of  Comm'rs 
of  Orange  County,  19  So.2d  505. 

4.  Ala. — Boyd  v.  Garrison,  246  Ala. 
122,  19  So.2d  385. 

Ky.— -Dictz  V.  Zimmer,  231  Ky. 
546,  21  S.W.2d  999. 
N.Y.— In  re  Gresscr,  252  App.Div. 
772,  299  N.Y.S.  4,  followed  SoflFer, 
In  re,  252  App.Div.  774,  299  N. 
Y.S.  8,  reversed  on  other  grounds 
275  N.Y.  440,  10  N.E.2d  798,  af- 
firmed In  re  Gresser,  275  N.Y. 
440,  10  N.E.2d  798,  reversing  165 
Misc.  796,  300  N.Y.S.  786. 

In  re  Soffer,  165  Misc.  796,  300 
N.Y.S.  786,  reversed  on  other 
grounds  252  App.Div.  774,  299 
N.Y.S.  8.     ' 

5.  Ky.— Dietz  v.  Zimmer,  231  Ky. 
546,  21  S.W.2d  999. 

6.  IlL— Zeigler  v.  Heyl,  334  Ill.App. 
299,  79  N.E.2d  313,  holding  that 
declaratory  judgment  action  would 
not  lie  to  determine  the  ineligi- 
bility of  a  superintendent  of 
schools  because  he  had  not  been 
engaged  in  the  occupation  of 
teaching  for  the  requisite  ntunber 


of  years  next  preceding  his  elec- 
tion. 

Ky.— Wells  v.  Lewis,  300  Ky.  675, 
190  S.W.2d  28,  holding  that  a 
candidate  for  the  office  of  judge 
who  had  been  defeated  for  the 
nomination  could  not  maintain  a 
declaratory  action  against  the  suc- 
cessful candidate  for  such  nomi- 
nation, on  the  ground  that  the 
question  of  ineligibility  of  the 
nominated  candidate  could  not  be 
raised  in  a  declaratory  action. 
N.Y.— Seavey  v.  Van  Hatten,  276 
App.Div.  260,  94  N.Y.S.2d  402. 
Wis.— State  v.  Circuit  Court  for 
Marathon  County.  178  Wis.  468, 
190  N.W.  563,  it  is  submitted, 
however,  that  this  holding  is 
plainly  not  in  consonance  with 
the  manifest  spirit  of  the  declara- 
tory action,  and  underlying  prin- 
ciples governing  it.  The  main 
mission  of  these  actions  is  to 
stabilize  uncertainties  and  defi- 
nitely set  at  rest  disputes  and 
terminate  controversies  at  the 
earliest  practicable  times,  and  at 
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affected  territory  could  vote.''  A  candidate  for  office,  however,  is 
not  entitled  to  a  declaration  in  an  action  brought  against  the  chair- 
man of  election  board  and  Attorney  General  seeking  to  sustain  his 
right  to  appoint  challengers  and  inspectors  at  an  election.^  An 
election,  whether  it  is  for  candidates  for  office  or  local  option  or 
question  of  public  improvements,  may  be  contested  or  its  validity 
determined  in  a  declaratory  action.* 

It  is  not  material  whether  the  basis  of  the  contest  or  contention 
with  regard  to  an  election  is  denial  of  certain  voters  the  right 
to  vote  or  other  irregularities,  the  declaratory  action  is  an  appro- 
priate remedy  for  determination  of  questions  arising  out  of  a  con- 
test or  asserted  illegality  or  invalidity  of  an  election.^®  But  where 
the  only  issue  involved  in  an  action  was  whether  or  not  the  plain- 
tiffs were  entitled  to  money  damages  for  alleged  deprivation  of 
an  elector  of  the  right  to  vote  for  candidates  of  their  own  party, 
there  is  no  occasion  for  proceedings  under  the  Federal  Declaratory 
Judgment  procedure.** 

The  trustees  of  a  public  utility  may  be  at  times  considered  as 
public  officers,  and  at  other  times  as  acting  in  an  individual  capacity 
as  to  their  trust  for  such  public  utility,  and  where  they  are  acting 
as  agents  of  the  utility,  concerning  a  matter  covered  by  a  contract 
between  such  utility  and  the  state,  and  their  authority  to  make 
the  charges  against  the  cost  of  service  arises  out  of  the  contract 
and  its  interpretation  of  which  it  is  an  appropriate  subject  matter 
for  a  declaratory  judgment.    So,  it  would  seem   that  where  the 


a  minimum  of  cost,  expense,  and 
inconvenience. 

7.  Pa. — In  re  Annexation  of  a  part 
of  Lancaster  Township  to  City 
of  Lancaster,  6  D.  &  C.  36  (Pa.). 

8.  Ky.— Axton  v.  Goodman,  205  Ky. 
382,  265  S.W.  806. 

9.  Eng. — ^Attorney-General  v.  The 
Council  of  the  Municipality  of 
Canterbury,  17  N.S.W.St.R.  45. 
Kan.— State  ex  rel.  Beck  v.  Board 
of  Com*rs  of  Allen  County,  143 
Kan.  898,  57  P.2d  450. 

Ky.— Bryant  v.  Birdwell,  273  Ky. 

767,  117  S.W.2d  907. 

Ore. — City  of  Salem  v.  Oregon- 


Washington  Water  Service   Co., 
144  Ore.  93,  23  P.2d  539. 

10.  Eng. — ^Attorney-General  v.  The 
Council  of  the  Municipality  of 
Canterbury,  17  N.S.W.StR.  45. 
Ky.— Kelly  v.  Jackson,  206  Ky. 
815,  268  S.W.  539.  The  reason  of 
the  rule  enunciated  in  the  text  is 
that  a  declaratory  action  cannot 
be  resorted  to  for  the  purpose  of 
declaring  rights  in  another  action, 
such  as  an  action  for  damages. 
See  sections  191,  208  and  228, 
supra. 

n.  U.  S.— Blackman  v.  Stone.  CC. 
A.I11.,  101  F.2d  500. 
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trustees  of  a  public  utility  sought  to  charge  up  against  the  operating 
costs  depreciation  of  the  equipment  and  the  like,  are  proper  matters 
to  be  presented  in  a  declaratory  action.'* 

§  698.    Polling  Places  and  Calling  of  Elections 

Where  there  is  a  justiciable  controversy  as  to  the  validity  of 
an  ordinance  designating  polling  places,  a  declaratory  action  may 
be  resorted  to  for  solution  of  the  same.'* 

A  declaratory  action  will  lie  to  determine  the  right  or  power  of 
a  county  official  to  call  an  election  on  the  question  of  whether  or 
not  local  option  will  be  adopted.'*  No  justiciable  controversy  is 
presented  warranting  the  granting  of  a  declaratory  judgment  to 
determine  whether  or  not  an  election  should  be  had  to  fill  a  vacancy 
in  office  where  the  Constitution  covered  the  question  of  the  hold- 
ing of  the  election." 

§  699.    Validity  of  a  Petition  Seeking  a  Recall  Election 

Parties  attacking  the  validity  of  a  proceeding  for  an  election  for 
the  recall  of  an  officer  on  the  grounds  of  illegality  in  securing 
signatures  in  the  recall  petition  are  entitled  to  maintain  an  action 
for  declaratory  relief  with  respect  thereto.'* 

Where  protestant  filed  a  protest  to  the  sufficiency  of  certain 
signatures  on  a  petition  seeking  to  initiate  amendment  to  the  con- 
stitution on  the  subject  of  old  age  pensions,  it  seems  that  this 
might  be  determined  by  a  declaratory  judgment  action.'^ 

Where  the  local  statute  provides  for  a  special  statutory  method 


12. 


—Attorney  General  v.  Trus-      17.  Ohio — In  Re  Initiative  Petitions 


tees  of  Boston  Elevated  Ry.  Co., 
319  Mass.  642,  €3  N.E.2d  676. 

13.  N.Y. — Reidy  v.  City  of  Syracuse, 
164  Misc.  656,  300  N.Y.S.  440, 
affirmed  252  App.Div.  838.  299 
N.Y.S.  122,  appeal  dismissed  275 
N.Y.  582,  11  N.E.2d  765. 

14.  Ky.— Renfro  v.  Hamlin,  256  Ky. 
192,  75  S.W.2d  1067. 

15.  Ky.— Revis  v.  Daugherty,  215  Ky. 
823,  287  S.W.  28. 

16.  CaL — Lanahan  v.  City  of  Los 
Angeles,  CaL,  92  P.2d  1014. 


Covering  Amendments  to  Consti- 
tution of  State  of  Ohio  on  Old 
Age  Pensions,  3  Ohio  Supp.  l(i. 
In  the  cited  case  the  proceeding 
was  not  one  for  declaratory  relief, 
but  it  appeared  that  while  the 
court  of  common  pleas  of  Ohio 
was  in  doubt  as  to  whether  the 
proceeding  was  sufficient  to  con- 
stitute an  action,  the  court  treated 
the  application,  as  one  for  de- 
claratory relief. 
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of  determining  school  elections,  and  that  is  by  reference  to  the  com- 
missioner of  education,  then  a  declaratory  action  will  not  lie  so  long 
as  such  special  statutory  method  is  available.^* 

§  700.    Compensation  of  an  Officer  Serving  During  an  Election 
Contest 

A  declaratory  action  will  lie  to  determine  the  right  of  an  officer, 
who  serves  during  the  time  an  election  contest  action  is  pending, 
to  compensation.^* 

§  701.    Right  of  an  Officer  to  Succeed  Himself  after  Having  Been 
Appointed 

It  is  proper  to  adjudicate  the  question  of  whether  or  not  an 
officer  who  has  been  appointed  to  an  office  may  succeed  himself 
by  election  where  the  Constitution  limited  the  holding  of  such 
office  to  one  term,  and  in  the  cited  case  it  was  held  that  he  might 
do  so;  that  the  word  "term"  as  used  in  the  Constitution  meant 
a  full  term  and  that  an  appointment  to  a  part  of  a  term  would 
not  be  taken  into  consideration.*® 

A  somewhat  cognate  question  arose  as  to  the  construction  of 
a  statute  providing  for  a  commissioner's  election,  under  city  man- 
ager form  of  government,  at  the  next  succeeding  election  at  which 
a  mayor  or  police  judge  is  elected,  and  it  was  declared  that  such 
statute  contemplates  a  regular  election  at  which  a  mayor  or  police 
judge  is  elected  for  a  full  term,  and  was  inapplicable  to  and  did 
not  authorize  the  election  of  commissioners  under  the  city  manager 
form  of  government  at  an  election  of  a  mayor,  to  fill  an  unexpired 
term  of  an  incumbent  who  had  resigned.*^ 

A  declaratory  action  lies  to  construe  a  statute  with  respect  to 
whether  or  not  an  office  is  vacated  by  the  incumbent  thereof  when 
he  runs  for  another  office.** 

18.  N.Y.— Finlcy    v.    Spaulding,    274      20.  Ky.— McGinnis  v.  Cossar,  230  Ky. 
App.Div.  552,  85  N.Y.S.2d  116,  re-  213,  18  S.W.2d  988. 

versing  192  Misc.  860,  81  N.Y.S.2d  21.  Ky.— Purdom  v.   Hays,  260  Ky. 
890.  82,  83  S.W.2d  846. 

19.  Tenn. — Graham  v.   England,   154  22.  Mont  —  Mulholland    v.    Ayers, 
Tcnn.  435,  288  S.W.  728.  Mont.,  99  P.2d  234. 
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§  702.    E£Fective  Date  of  an  Adopted  Law 

Where  it  appeared  that  at  a  general  election  there  was  adopted 
a  county  high  school  law,  it  was  declared  that  the  law  became  ap- 
plicable thereto  from  the  time  of  the  canvas,  and  the  obligation 
was  thereupon  placed  upon  the  county  to  provide  by  a  tax  levy 
for  the  maintenance  during  the  remainder  of  the  term,  of  high 
schools  in  accordance  with  such  law ;  that  this  duty  continued  until 
a  levy  for  that  purpose  was  actually  made.*' 

§  703.    Construction  of  Registration  Law,  and  Rights 

A  person  suing  for  a  declaration  of  his  rights  as.  affected  by  an 
interpretation  and  execution  of  the  registration  law  is  not  entitled 
to  sue  for  himself  and  all  other  voters  and  candidates  of  a  certain 
political  party.  The  action  could  not  be  brought  in  such  form 
since  the  subject  matter  thereof  was  not  of  such  common  or  gen- 
eral interest  as  to  bring  it  within  the  purview  of  the  Declaratory 
Judgment  Statute,  and  in  such  an  action  the  members  of  the  county 
political  organizations  were  not  proper  parties,  but  such  action 
presents  a  justiciable  controversy  and  not  merely  political  ques- 
tions.** 

In  an  application  by  a  negro  citizen  and  voter,  wherein  he  sought 
to  assert  his  right  to  register,  it  was  held  that  the  state  court  had 
no  power  to  register  the  applicant,  though  when  its  jurisdiction 
was  invoked  it  might  find  as  a  fact,  and  adjudicate  as  the  law 
that  he  was  entitled  to  register,  and  though  it  might  issue  an 
extraordinary  writ  commanding  the  registrar  particularly  to  obey 
the  law  and  to  perform  the  specific  ministerial  act  of  registration ; 
these  things,  are  quintessentially  judicial;  they  are  the  indicia  of 
a  judicial  court,  not  of  an  administrative  board  or  office ;  the  final 
judgment  of  a  such  a  court  is  res  adjudicata.  However,  the  negro 
citizen,  it  was  held,  was  authorized  to  institute  an  action  for  de- 
claratory relief  without  appealing  to  the  state  court  or  any  court 
of  like  jurisdiction,  since  it  was  apparent  that  the  speedy  and 

23.  Kan.— School     District     No.     6,  24.  Ky.    —    Board    of    Registration 

Rooks  County  v.  Board  of  Com'rs  Com'rs  v.  Campbell,  251  Ky.  597, 

of  Rooks  County,  115  Kan.  631,  65  S.W.2d  713. 

233  P.  818.  See  also,  section  704,  infra. 
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explicit  relief  contemplated  by  the  declaratory  procedure   could 
not  be  had  in  the  state  court.*' 

§  704.     Preparations  for  Elections 

A  declaratory  action  will  lie  to  compel  the  proper  officer  to 
prepare  ballots  in  the  legal  form  for  primary  or  general  elections.*^ 
In  a  declaratory  action  it  was  adjudged  to  be  the  duty  of  the  offi- 
cer having  charge  of  preparation  of  ballots,  to  place  the  names 
of  candidates  for  federal,  state  and  municipal  offices,  except  can- 
didates for  the  board  of  education,  upon  a  single  ballot,  and  also 
to  insert  upon  such  ballot  public  measures  to  be  submitted  to  the 
voters  for  their  decision,  and  this  was  proper,  in  view  of  the  fact 
that  it  was  made  to  appear  that  no  voters  in  any  precinct  affected 
lived  outside  of  the  limits  of  the  municipality.*^  It  has  been  held, 
however,  that  the  fact  that  the  officers  having  in  charge  the 
preparation  of  ballots  are  violating  the  law  with  respect  to  the 
printing  of  the  same  does  not  give  the  voters  such  an  interest 
therein  as  to  enable  them  to  maintain  an  action  for  declaratory 
relief.** 

A  declaratory  action  will  lie  to  determine  whether  or  not  the 
officer  having  charge  of  an  election  should  purchase  a  second  set 
of  ballot  boxes  for  a  second,  or  run-off  primary,  in  addition  to 
those  used  in  the  first,  and  in  the  particular  case  it  was  held  that 
he  did  not  have  such  a  power.** 

§  705.    Rights  of  Political  Parties 

Where  a  declaratory  action  to  determine  whether  the  Commu- 
nist Party  was  qualified  to  be  certified  by  the  secretary  of  state 
to  participate  in,  and  nominate  its  candidates  in  a  primary  elec- 
tion, and  whether  its  members  and  candidates  were  disqualified 

25.  U.S. — Mitchell  v.  Wright,  62  F.  28.  Pa. — In  re  Annexation  of  a  part 
Supp.  580,  154  F.2d  924,  sec  also  of  Lancaster  Township  to  the  City 
329  U.S.  733,  67  S.Ct.  96,  91  L.Ed.  of  Lancaster,  6  D.  &  C.  36  (Pa.). 
633.  It  is  submitted,  however,  that  this 

26.  Kan. — State  v.  Lutz,  116  Kan.  621,  decision  is  of  highly  doubtful 
227  P.  334.  soundness. 

Thomas  v.  Covell,  119  Kan.  684,  See  section  703,  supra. 

240  P.  574.  29.  Ky.— Grieb  v.   JeflFerson   County 

27.  Ky.— Nuetzel  v.  Bradsby,  205  Ky  Fiscal  Court,  259  Ky.  171,  82  S. 
130,  265  S.W.  503.  W.2d  304. 
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from  participating  in  a  primary  election  was  filed  after  the  primary 
election  took  place,  such  matter  was,  of  course,  moot. 

Petitioners  seeking  merely  a  declaration  of  the  disqualification 
of  the  Communist  Party  as  a  political  party  and  disqualification  of 
its  candidates  were  not  within  the  scope  of  the  declaratory  judg- 
ment law,  since  no  declaration  was  sought  concerning  the  peti- 
tioner's rights  and  there  was  no  actual  controversy. 

The  declaratory  judgment  law  authorizing  relief  in  certain  in- 
stances does  not  authorize  an  inquiry  into  the  political  rights  of 
others.^® 

Where  it  appeared  that  the  petitioners  were  members  of  an  in- 
dependent political  party,  and  that  they  had  prepared,  and  were 
about  to  circulate  independent  nominating  petitions  for  a  complete 
statewide  ticket  and  for  a  local  ticket  in  the  approaching  general 
election,  and  such  petitions  were  recognized  by  law,  which  also 
required  them  to  state  the  assembly  and  election  districts  of  signers 
and  witnesses  thereto,  and  the  plaintiff  asserted  that  reapportion- 
ment statutes  that  had  been  enacted  recently,  were  not  clear  in 
every  case,  as  to  whether  the  old  or  new  assembly  districts  were 
to  be  set  forth,  and  for  that  reason  they  proposed  to  set  forth  both, 
but  they  were  met  with  a  special  rule  of  the  board  of  elections  re- 
cently adopted,  requiring  such  petitions  to  set  forth  election  dis- 
tricts, neither  old  nor  new,  but  those  fixed  by  the  board,  and  under 
these  circumstances  a  declaratory  judgment  was  proper  to  clarify 
the  situation.^' 

The  right  to  vote  in  an  election  constitutes  a  franchise,  so,  a 
declaratory  judgment  action  will  He  to  determine  the  right  of  a 
new  political  party  to  participate  in  an  election,  and  the  contention 
that  the  court  lacks  jurisdiction  because  the  matter  involved  is 
purely  a  political  one  is  unavailing.  However,  the  order  declaring 
the  rights  under  the  declaratory  judgment  law  is  not  compelling 
in  and  of  itself,  but  is  merely  declaratory  of  the  rights  which  should, 
however,  be  respected.^* 

30.  CaL— Deming  v.  Communist  Par-      31.  N.Y.— Childs  v.  Cohen,  65  N.Y. 
ty  of  U.  S.,  64  Cal.App.2d  35,  148  S.2d  75. 

P.2d  135.  32.  IlL— Progressive  Party  v.  Flynn, 


400  111.  102,  79  N.E.2d  516. 
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§  706.     Right  to  Vote 

A  declaratory  action  is  the  proper  remedy  of  a  negro  citizen  who 
has  been  denied  his  right  to  vote.  And  such  action  may  be  main- 
tained by  a  member  of  that  race  on  behalf  of  himself  and  others 
similarly  situated,  and  the  right  of  such  citizens  to  vote  can  not 
be  denied  because  it  is  sought  to  exercise  the  elective  franchise  as 
a  member  of  the  Democratic  Party,  and  a  declaratory  action  was 
proper  to  obtain  the  enrollment  of  such  citizens  in  such  party,  and 
to  enable  them  to  take  part  in  its  organization  and  management, 
whether  in  the  general  election  or  in  the  primary.** 

Where  there  was  an  organizations  known  as  the  ^'J^^ybird  Party," 
composed  exclusively  of  white  voters,  the  object  of  which  was  to 
nominate  candidates  in  such  organization  which  were  ordinarily 
nominated  at  a  primary  election,  such  organization  was  a  political 
party,  and  negro  citizens  qualified  to  vote  could  obtain  the  right  to 
vote  in  such  organization,  by  means  of  a  declaratory  judgment,  and 
an  injunction  would  issue  against  the  refusal  of  the  negro  voters 
to  participate  in  the  nominating  election  of  the  "Jaybird  Party."'* 


33.  U.S.— Brown  v.  Baskin,  78  F. 
Supp.  933,  where  it  appeared  that 
certain  words,  for  example,  "un- 
derstand" and  "relief"  had  been 
deleted  from  the  primary  election 
oath  and  that  there  was  no  au- 
thority for  such  deletion  and  it 
should  be  ordered  to  be  reinstated. 
It  was  also  held  in  the  action  that 
if  it  were  shown  that  all  objection- 
able matters,  brought  to  the 
court's  attention   by  way   of   an 


34. 


action  for  declaratory  relief,  had 
been  remedied,  before  the  filing  of 
the  action  then  the  action  could 
not  be  maintained  and  would  be 
dismissed,  bift  if  the  abovemen- 
tioned  oath  was  intended  to  be 
used  in  the  primary  election,  then 
the  declaratory  judgment  would 
be  granted. 

U.S.— Terry  v.  Adams,  90  F.Supp. 
595. 
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§  707.    Authority  of  Public  Bodies  to  Issue  Bonds 

The  power  and  authority  of  a  cotmty,  municipality,  or  other 
political  subdivision,  board,  or  commission  to  issue  bonds,  wheth- 
er original  or  refunding  in  character,  may  be  challenged  'in  a  de- 
claratory action  at  the  suit  of  a  taxpayer  and  in  a  representative 
capacity.^  The  right  to  bring  an  action  to  determine  the  validity 
of  a  bond  issue,  it  must  not  be  supposed,  is  confined  to  a  taxpayer, 


1.  Bng. — Mayor,  etc.  of  Karori  v. 
Australian  Mutual  Provident  So- 
ciety, 30  N.Z.  438  (1911). 
Ala. — Atkinson  v.  City  of  Gads- 
den, 238  Ala.  556,  192  So.  510. 
Conn. — Russell  v.  Middletown 
City  School  Dist.,  101  Conn.  249, 
125  A.  641. 

Ky. — Pace  v.  City  of  Paducah,  241 
Ky.  568,  44  S.W.2d  574. 

State  Highway  Commission  of 
Kentucky  v.  King,  259  Ky.  414, 
82  S.W.2d  443.  In  the  last-cited 
case,  a  taxpayer  brought  a  de- 
claratory action  "against  the  state 
highway  commission  seeking  a 
declaration  of  rights  with  respect 
to  the  authority  of  the  state  high- 
way commission  (1)  to  issue  and 


sell  bridge  revenue  refunding 
bonds  for  the  purpose  of  retiring 
all  outstanding  bridge  revenue 
bonds;  (2)  in  the  event  there 
should  at  any  time  be  a  deficiency 
in  bridge  revenues  for  the  pay- 
ment of  the  interest  on  or  prin- 
cipal of  the  refunding  bonds  as 
the  same  became  due,  to  advance 
from  any  other  available  funds  un- 
der the  control  of  the  highway 
commission  such  amounts  as  may 
be  necessary  to  cover  such  defi- 
ciencies, and  in  the  event  such 
other  funds  are  not  available  to 
set  up  and  maintain  a  contingent 
fund  to  meet  future  deficiencies; 
(3)  to  issue  temporary  bridge  re- 
funding bonds." 
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but  the  board,  commission,  municipality,  county  or  subdivision 
may  bring  such  an  action.* 

There  may  be  determined  in  such  an  action,  not  only  the  power 
to  issue  and  sell  such  bonds,  but  likewise  the  extent  to  which  the 
same  are  binding  obligations  against  a  city ;  that  is  to  say,  wheth- 
er a  part  of  the  property  and  taxes  therefrom  are  bound  to  pay 
said  bonds,  or  the  entire  revenues  of  the  city  are  liable  therefor, 
or  whether  they  are  a  general  obligation  of  the  city.'  A  declara- 
tory action  is  maintainable  to  determine  if  a  county  can  issue  bonds 
to  repair  a  courthouse  under  a  constitutional  provision  authorizing- 
the  issuance  of  bonds  for  construction  of  buildings.* 

The  power  of  a  municipality  to  issue  bonds  for  the  purpose 
of  embarking  in  private  enterprise  to  some  extent,  as  to  the  op- 
eration of  a  gas  plant,  and  to  sell  the  product  thereof  is  properly 
determinable  in  a  declaratory  action." 

A  declaratory  action  will  lie  to  determine  the  authority  of  a 
city  or  a  municipality  to  refund  a  portion  of  a  single  outstanding 
issue  of  bonds  without  refunding  the  whole  issue.  And  with  re- 
spect to  what  method  could  lawfully  be  used  in  calling  the  bonds 
to  be  refunded,  and  it  was  determined  in  such  an  action  that  wide 
discretionary    powers    were    committed    to   the   judgment   of   the 


Williams  v.  Taylor  County,  274 
Ky.  217,  118  S.W.2d  526. 
Mich. — Harsha  v.  City  of  Detroit, 
261  Mich.  586,  246  N.W.  849,  90 
A.L.R.  853. 

N.Y. — Cherey  v.  City  of  Long 
Beach,  258  App.Div.  986,  17  N.Y. 
S.2d  541.  The  above-cited  case, 
however,  was  brought  under  a 
statute  authorizing  the  submission 
of  a  controversy  without  action  on 
a  stipulation  of  facts. 
Ore.— Redmond  Realty  Co.  v. 
Central  Oregon  Irr.  Dist.,  140 
Ore.  282,  12  P.2d  1097. 
S.D.-— Hesse  v.  City  of  Water- 
town,  57  S.D.  325.  232  N.W.  53. 
Tenn.-— City  of  Bristol  v.  Bank  of 
Bristol,  159  Tenn.  647,  21  S.W.2d 
620. 


2.  Ky. — Clay  v.  Board  of  Regents  of 
Morehead  State  Teachers*  Col- 
lege, 255  Ky.  846,  75  S.W.2d  550. 
N.M. — Town  of  Alamogordo  v. 
Beall,  41  N.M.  93,  64  P.2d  384. 
N.Y.— Town  Board  of  Town  of 
Greece  v.  Murray,  130  Misc.  55, 
223  N.Y.S.  606. 

3.  Kan. — Fairfax  Drainage  Dist.  of 
Wyandotte    County    v.    Reimer, 
114  Kan.  473,  219  P.  268. 
Ky.— Pace  v.  City  of  Paducah,  241 
Ky.  568,  44  S.W.2d  574. 

4.  N.M. — Board  of  Com'rs  of  Guad- 
alupe County  v.  State,  43  N.M. 
409,  94  P.2d  515. 

5.  Ky.— Cook  v.  City  of  North  Mid- 
dletown,  275  Ky.  338,  121  S.W.2d 
719. 
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city  authorities,  there  being  no  express  statutory  enactment  con- 
trolling the  question.' 

The  power  and  authority  of  a  municipality  to  issue  new  or  re- 
funding bonds,  without  calling  an  election  and  submitting  the 
matter  to  the  will  of  the  voters,  is  a  proper  matter  to  be  adjudicated 
in  a  declaratory  action.^  A  plan  whereby  school  boards  propose 
to  convey  realty  to  a  holding  corporation  and  which  corporation 
is  to  issue  bonds  for  sufficient  funds  to  construct  a  school  build- 
ing and  mortgage  the  property  to  secure  the  same  and  lease  the 
school  building  back  to  the  board  at  a  rental  sufficient  to  pay  the 
bonds  and  interest  issued  by  the  holding  corporation,  will  be  ad- 
judicated in  a  declaratory  action."  A  declaratory  action  is  avail- 
able to  determine  the  question  of  whether  or  not  a  proposed  bond 
issue  or  the  incurring  of  other  indebtedness,  which  is  contemplated, 
is  valid.* 

§  708.    Validation  and  Validity  of  Bonds 

A  declaratory  action  will  lie  to  determine  the  validity  of  bonds 
already  issued,  including  the  legality  of  the  assessment  for  their 
payment,  as  well  as  bonds  that  are  proposed  to  be  issued.*©  Or 
in  other  words,  validation  proceedings  are  properly  maintainable 
in  a  declaratory  action."    The  declaratory  action  may  likewise 


N.M. — Town   of   Alamogordo   v. 
Beall,  41  N.M.  93,  64  P.2d  384. 
Ky.— Welch  v.  City  of  Nicholas- 
ville,  225  Ky.  312,  8  S.W.2d  400. 

See  also,  Vaughn  v.  City  of 
Corbin,  217  Ky.  521,  289  S.W. 
1104. 

Ky. — Emmons  v.  Board  of  Edu- 
cation of  Lewis  County,  260  Ky. 
17,  83  S.W.2d  848. 

Fiscal  Court  of  Jackson  County 
V.  Board  of  Education  of  Jackson 
County,  268  Ky.  336,  104  S.W.2d 
1103. 

Fiscal  Court  of  Jackson  County 
V.  Board  of  Education  of  Jackson 
County,  269  Ky.  258,  106  S.W.2d 
990. 

Eng. — Tauranga  Borough  v.  Bank 
of  New  Zealand  (1916)  N.Z.  233. 

Napier   Borough  v.   Australian 


Mutual  Provident  Society  and  At- 
torney General  (1917)  N.Z.  292. 
Mich. — Harsha  v.  City  of  Detroit, 
261  Mich.  586,  246  N.W.  849,  90 
A.L.R.  853. 

10.  Colo. — Denver  Land  Co.  v.  Mof- 
fat Tunnel  Imp.  Dist,  87  Colo.  1, 
284  P.  339. 

Ky.— Funk  v.  Town  of  Strath- 
moor  Village,  278  Ky.  627,  129 
S.W.2d  151. 

11.  U.S.— Rogers  &  Tracy  v.  Board 
of  Education  of  Park  Ridge,  C.C. 

A.m.,  99  F.2d  nz. 

City  of  New  Port  Richey  v. 
Fidelity  &  Deposit  Co.  of  Mary- 
land, CC.A.Fla.,  105  F.2d  348,  123 
A.L.R.  1352. 

Ala. — ^Johnson  v.  City  of  Sheffield, 
236  Ala.  411,  183  So.  265. 
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lead  to  an  adjudication  that  the  proceedings  had  in  advance  of 
the  final  determination  to  issue  the  bonds,  such  as  the  validity  of 
ordinances  or  the  legality  of  an  election,  were  all  regular  and  in 
accordance  with  law  in  such  cases  made  and  provided.^* 

A  declaratory  action  is  proper  to  determine  whether  or  not  a 
proposed  bond  issue  is  va'id  at  the  instance  of  the  purchaser,  but 
in  addition  to  such  purchase  the  action  may  be  brought  by  the 
municipality,  political  subdivision,  public  board,  body,  or  corpora- 
tion issuing  the  bonds."    Where  a  bond  issue  has  once  been  ad- 


Harris  V.  Cope,  236  Ala.  415, 
183  So.  407. 

Davis  V.  City  of  Tuscumbia, 
236  Ala.  552,  183  So.  657. 

Smith  V.  Board  of  Education  of 
Cullman  County,  236  Ala.  649,  184 
So.  475. 

Patterson  v.  Jefferson  County, 
238  Ala.  442,  191  So.  681. 
Conn.— Pollard  v.  City  of  Nor- 
walk,  108  Conn.  145,  142  A.  807. 
In  this  case  the  defect  of  which 
apprehension  was  entertained  was 
failure  to  give  notice  as  required 
by  statute,  and  a  failure,  in  this 
respect,  by  one  day  was  held  to 
nullify  the  bond  issue. 
Fla. — Thompson  v.  Town  of 
Frostproof,  99  Fla.  92,  103  So. 
118. 

Iowa — Horrabin  v.  Iowa  City,  160 
Iowa  650,  130  N.W.  150,  affirmed 
on  rehearing  160  Iowa  650,  142  N. 
W.  212. 

Kan.— State  v.  Davis,  115  Kan.  10, 
221  P.  895. 

Ky.— Caldwell  &  Co.  v.  Russell 
County  Fiscal  Court,  220  Ky.  698, 
295  S.W.  1003. 

Commonwealth  Life  Ins.  Co.  v. 
Louisville  R.  Co.,  234  Ky.  802,  29 
S.W.2d  552. 

Haveley  v.  City  of  Lexington, 
264  Ky.  in,  95  S.W.2d  598. 

Lock  V.  City  of  Middlesboro, 
268  Ky.  259,  104  S.W.2d  991. 

Marcum  v.  Borders,  269  Ky. 
59,  106  S.W.2d  122. 


Penrod  v.  City  of  Sturgis,  269 
Ky.  315,  107  S.W.2d  277. 

Towe  V.  City  of  Scottsvillc,  269 
Ky.  486,  107  S.W.2d  326. 

Franklin  v.  City  of  Dayton,  269 
Ky.  484,  107  S.W.2d  338. 

First  &  Peoples  Bank  of  Russell 
V.  City  of  Russell,  279  Ky.  849, 
132  S.W.2d  304. 

Mich. — City  of  Muskegon  Heights 
V.  Danigelis,  253  Mich.  260,  235 
N.W.  83,  IZ  A.L.R.  696. 
N.M. — Roswell  Municipal  School 
Dist.  No.  1  Chaves  County  v.  Pat- 
ton,  40  N.M.  280,  58  P.2d  1192. 
Pa.— City  of  Chester  v.  Wood- 
ward, 13  D.  &  C.  201  (Pa.). 

12.  Ky. — Milton  v.  City  of  Lawrence- 
burg,  278  Ky.  741,  129  S.W,2d 
583. 

N.Y. — Macrum  v.  Board  of  Sup'rs 
of  SuflFolk  County,  141  Misc.  358, 
252  N.Y.S.  546,  affirmed  235  App. 
Div.  370,  257  N.Y.S.  287.  reversed 
on  other  grounds  261  N.Y.  193, 
184  N.E.  817,  reargument  denied 
261  N.Y.  691,  185  N.E.  795. 
Ore. — City  of  Salem  v.  Oregon- 
Washington  Water  Service  Co., 
144  Ore.  93,  23  P.2d  539. 

13.  Kan. — Brollier  v.  Bankers'  Mortg. 
Co.  of  Topeka,  137  Kan.  298,  20 
P.2d  817.  See  also,  Chesapeake  & 
O.  R.  Co.  V.  City  of  Morehead, 
223  Ky.  698,  4  S.W.2d  IK^.  In 
the  last-cited  case  the  question  in- 
volved was  not  a  bond  issue  in 
a  strict  sense;  in  that  case  a  city 
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judicated  to  be  valid  in  a  declaratory  action,  the  judgment  is  res 
adjudicata  and  such  issue  may  not  thereafter  be  questioned.*^ 

In  an  action  brought  by  a  county  against  the  fiscal  court  of 
such  county,  ostensibly  to  restrain  the  issuance  of  certain  bonds, 
but  which  suit  was  in  fact  intended  to  determine  the  validity  of 
the  issue,  it  was  held  that  it  was  properly  dismissed  as  only  involv- 
ing an  academical  question,  but  this  was  before  the  enactment 
of  the  Declaratory  Judgment  Statute.*'  The  purpose  of  validation 
proceedings,  by  way  of  declaratory  judgment  action,  is  to  set  at 
rest  all  questions  as  to  the  validity  of  bond  issues.** 

An  action  for  declaratory  relief  is  appropriate  to  test  the  validi- 
ty of  a  town's  note  given  pursuant  to  a  resolution  of  the  municipal 
board,  which,  however,  did  not  appear  in  the  minutes,  for  the  evi- 
dencing of  money  borrowed  for  highway  purposes.*^  In  a  declara- 
tory action  calling  in  question  the  validity  of  a  bond  issue  of  a 
municipality,  board  or  commission,  the  legality  of  the  organization 
of  such  may  be  collaterally  drawn  into  question  and  adjudicated. 


had  created  an  improvement  dis- 
trict and  levied  assessments  for 
the  purpose  of  collectings  improve- 
ment taxes  and  had  let  a  contract 
to  make  the  improvements,  and 
the  contractor  was  fearful  to 
proceed  where  s6me  of  the  prop- 
erty owners  were  contesting  the 
tax.  The  city  was  entitled,  it  was 
held,  to  maintain  a  declaratory  ac- 
tion to  determine  the  validity  of 
such  improvements  and  taxes. 

See  section  710,  infra,  where 
it  is  held  a  public  official  may 
maintain  a  declaratory  action  as 
to  the  validity  of  a  bond  issue 
where  he  must  countersign  same. 

The  trustee  of  a  proposed  bond 
issue  may  maintain  the  action  un- 
der some  circumstances.  See  sec- 
tion 710,  infra. 

Ky.— People's  Sav.  Bank  &  Trust 
Co.  V.  Board  of  Trustees  of  South 
Side  Baptist  Church  of  Coving- 
ton, etc.,  220  Ky.  113,  294  S.W. 
804. 

J.  D.  Van  Hooser  &  Co.  v.  Uni- 


versity of  Kentucky,  262  Ky.  581, 
90  S.W.2d  1029. 

14.  Miss.— Parker  v.  Board  of  SupVs 
of  Grenada  County,  125  Miss.  617, 
88  So.  172. 

15.  U.S. — Thompson  v.  Emmett  Irr. 
Dist.,  Idaho,  227  F.  560,  142  C.C. 
A.  192,  wherein  validity  of  a  bond 
issue  was  declared,  and  this  too, 
independent  of  statute. 

Ky.— Owen  County  v.  Threlkeld, 
28  Ky.L.Rep.  929,  90  S.W.  971. 
But  this  action  should  not  have 
been  dismissed  because  the  court 
unquestionably  had  inherent  pow- 
er to  grant  a  declaratory  judg- 
ment, and  besides  that,  it  is  well 
settled  that  a  declaratory  judg- 
ment will  lie  to  determine  the  va- 
lidity of  a  bond  issue. 

16.  Fla. — Thompson  v.  Town  of 
Frostproof,  89  Fla.  92,  103  So. 
118. 

17.  N.Y.  —  Howard  v.  Town  of 
Brighton,  143  Misc.  265,  257  N.Y. 
S.  41. 
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This  may  be  done  by  a  landowner  who  acts  diligently,  and  may 
likewise  be  done  with  respect  to  a  contemplated  bond  issue  as 
well  as  where  the  bonds  have  already  been  issued  J*  Although 
the  law  authorizing  a  bond  issue  makes  provision  for  retirement 
of  the  bonds  at  the  end  of  a  five-year  period,  however,  the  leaving 
out  of  such  provision  in  the  bonds  themselves  will  not  prevent 
the  rendering  of  a  declaratory  judgment  validating  such  bond 
issued® 

The  facts  presented  in  a  suit  by  a  county  board  of  education  for 
a  declaratory  judgment  respecting  the  merits  of  the  attorney  gen- 
eral's refusal  to  approve  a  school  district's  bond  issues  for  the 
erection  and  furnishing  school  buildings,  was  held  in  the  case  cited 
in  the  foot  note,  to  present  a  justiciable  controversy.*® 

§  709.     Rights  and  Liabilities  of  Existing  Bondholders 

Declaratory  action  is  an  appropriate  remedy  to  determine  the 
validity  of  a  plan  of  refinancing  of  a  corporation  or  other  issuer 
of  bonds  and  a  suit  will  lie  to  determine  the  validity  of  such 
plan  at  the  instance  of  the  holders  of  several  series  of  bonds 
fairly  representative  of  the  respective  classes  of  security  holders, 
and  in  such  an  action  the  court  will  declare  the  respective  rights, 
liabilities,  and  legal  relations  of  the  diflFerent  bondholders  among 
themselves  and  in  connection  with  the  corporation  or  other  issuer 
of  bonds.*'  • 

The  rights  of  bond  or  debenture  holders  to  a  lien  in  insolvency 
or  winding  up  proceedings  of  a  corporation  or  other  issuer  of 
bonds  or  securities  will  be  adjudicated  in  a  declaratory  action  and 
such  an  action  is  an  appropriate  remedy  to  ascertain  the  respective 
rights,  liabilities  and  legal  relations  of  the  parties  and  the  debtor.** 

In  an  action  against  drainage  commissioners  to  recover  on  bonds 

18.  N.Y.— Bramley  v.  Miller,  243  App.  21.  Ala.— Lang  v.  City  of  Mobile,  239 
Div.  220,  276  N.Y.S.  812.  Ala.  331,  195  So.  248. 

19.  Kan. — State  v.  Kansas  City,  110  Ky. — Commonwealth  Life  Ins. 
Kan.  603,  204  P.  690.  It  would  Co.  v.  Louisville  R.  Co.,  234  Ky. 
seem  such  provision  of  law  would  802,  29  S.W.2d  552. 

be  treated  as  if  it  were  incorpo-      22.  Eng. — In  re  North  Wales  Prod- 
rated  in  the  terms  of  the  bonds.  uce  and  Supply  Society,  Limited 

20.  N.M.— Taos    County    Board    of  (1922)  2  Ch.  340. 


Education  v.  Sedillo,  44  N.M.  300, 
101  P.2d  1027. 
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issued  by  the  drainage  district,  the  commissioners  are  not  enti- 
tled to  a  declaratory  judgment  with  respect  to  the  financial  aifairs 
of  the  district,  where  the  bondholder  was  entitled  to  the  relief  he 
sought  without  reference  to  other  questions  pertaining  to  the  dis- 
trict.*' However,  it  has  been  held  that  an  action  for  a  declaratory 
judgment  regarding  the  rights  of  drainage  district  bondholders 
could  not  be  maintained  against  a  governmental  agency  such  as 
the  drainage  district  or  the  state  reclamation  board.*-* 

An  action  by  holders  of  refunding  bonds  exchanged  for  judg- 
ments for  past-due  principal  and  interest  on  bonds  issued  there- 
tofore by  a  municipality  was  ousted  from  jurisdiction  over  cer- 
tain lands  and  secured  by  a  pledge  of  ad  valorem  taxes  on  all  tax- 
able property  of  the  municipality  to  determine  liability  of  ousted 
lands,  where  such  taxes  as  might  be  necessary  to  pay  the  refund- 
ing bonds  when  due  presented  an  actual  controversy  which  should 
be  adjudicated  in  a  declaratory  judgment  action.*' 

Where  special  benefit  drainage  district  assessments  were  void 
under  an  Oklahoma  statute,  they  could  be  challenged  in  a  declara- 
tory action  establishing  liens  for  the  assessments.** 

§  710.    Who  Can  Raise  Question  with  Respect  to  Validity  of  Bond 
Issue 

An  official  whose  duty  it  is  to  countersign  and  register  a  bond 
issue  is  entitled  to  seek  a  declaration  as  to  the  validity  thereof.*^ 
The  trustee  of  a  proposed  bond  issue,  who  is  willing  to  act  as 
such  but  entertains  apprehension  as  to  the  validity  of  such  issue 
or  of  the  legality  of  the  title  of  the  property  by  which  said  issue 
is  to  be  secured,  may  maintain  a  declaratory  action  to  set  at  rest 
the  entertained  fears  with  respect  to  such  matters.** 

23.  N.C. — Dry  v.  Board  of  Drainage  27.  Cola — McNichols  v.  City  and 
Commissioners  of  Cabarrus  Coun-  County  of  Denver,  101  Colo.  316, 
ty  Drainage  Dist.  No.  6,  218  N.C.            74  P.2d  99. 

356,  11  S.E.2d  143.  See  also,  section  708,  note  12, 

24.  CaL — Irvine   v.    Sacramento   and  supra. 

San   Joaquin   Drainage   Dist.,  49  28.  Ky. — People's    Savings    Bank    & 

Cal.App.2d  707, 122  P.2d  320.  Trust  Co.  v.  Board  of  Trustees  of 

25.  U.S.--Meredith  v.  North  Miami,  the  South  Side  Baptist  Church  of 
CCA.Fla.,  145  F.2d  485.  Covington.  220  Ky.  113,  294  S.W. 

26.  U.S.~Sinclair    Refining    Co.    v.  804. 
Burroughs,  C.C.A.Okla.,  133  F.2d 

536. 
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A  taxpayer  in  a  city  who  is  a  holder  of  bonds  issued  by  it, 
which  said  bonds  are  secured  by  a  lien  on  light  and  water  funds, 
is  qualified  to  challenge  by  way  of  declaratory  action  the  city's 
right  to  make  a  transfer  from  such  light  and  water  funds  to  an- 
other fund  designated  as  a  railroad  fund.*® 

"A  resident  citizen  and  taxpayer  of  a  city  had  a  'pecuniary  inter- 
est* in  matters  involved  and  an  'actual  controversy*  with  the  city 
entitling  him  to  maintain  a  declaratory  judgment  action  provided 
by  statute,  against  a  city  to  determine  whether  a  proposed  bond 
issue  for  the  completion  of  a  sewage  disposal  system  would  create 
an  indebtedness  of  the  city  in  excess  of  constitutional  limitation  or 
would  violate  a  constitutional  provision  relating  to  the  submis- 
sion of  bond  issues  creating  a  debt  of  municipality  to  the  vote  of 
the  people.**'®  However,  before  a  bond  issue  can  be  successfully 
challenged  in  a  declaratory  action  at  the  instance  of  any  interested 
party,  all  of  the  persons  having  an  interest  therein  must  be  made 
parties.' '  In  an  action  seeking  to  validate  a  bond  issue,  a  resident 
of  the  state  cannot  raise  questions  affecting  only  nonresidents.'^ 

§  711.    Bondholder's  Claim  as  against  Funds,  and  Money  from 
Which  Bonds  Payable 

A  declaratory  action  lies  to  determine  whether  or  not  bonds 
issued  by  a  drainage  district  for  the  building  of  levees  to  protect 
the  land  and  property  therein  from  overflow  from  adjacent  streams 
is  an  obligation  of  the  entire  district  or  is  only  payable  out  of  special 
assessment  funds  raised  by  taxation  against  the  particular  lands 
protected." 

Moneys  deposited  with  the  trustee  for  bondholders  as  a  sink- 
ing fund  with  the  provision  requiring  the  use  thereof  for  pay- 
ment and  retirement  of  bonds  constitutes  a  trust  fund  for  the 
benefit   of   the   holders   of   bonds    drawn   for   redemption,   which 

29.  U.S.— Vonherbcrg  v.  Seattle,   D.  Wash.  11,81  P.2d  844. 
CWash.,  20  F.2d  247.  See  section  153,  supra. 

30.  Ala.— Fuller  v.  City  of  Culbnan,  32.  Fla.— Scalley  v.  Mcmingcr.  64  Fla. 
240  Ala.  309,  199  So.  2.  464,  60  So.  180. 

31.  Ky.— First    &    Peoples    Bank    of  33.  Kan. — Fairfax  Drainage  Dist  of 
Russell  V.  City  of  Russell,  279  Ky.  Wyandotte  County  v.  Reimcr,  114 
849,  132  S.W.2d  304.  Kan.  473,  219  P.  268. 
Wash.- State,    by    and    through  See  section  707,  supra. 

Fink,  V.  Fruitland  Irr.  Dist.,  196 
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fund  could  not  be  diverted  to  pay  interest  on  other  bonds,  not- 
withstanding default  upon  the  part  of  the  mortgagor  who  issued 
the  bonds  and  the  rights  of  the  bondholders  in  these  circumstances 
will  be  declared.** 

A  declaration  will  be  made  as  to  money  in  which  bonds  are  made 
payable;  that  is,  the  currency  or  money  of  a  certain  government, 
where  it  is  not  clear  as  to  in  what  government's  currency  or  money 
the  bonds  are  payable.*'  Not  only  may  a  proposed  purchaser 
of  bonds  or  a  trustee  in  the  indenture  to  secure  the  issue  seek  a 
declaration  with  respect  to  the  fund  that  may  be  looked  to  for  a 
liquidation  of  the  bonds,  but  a  declaration  as  to  the  title  of  the 
property  by  which  the  bonds  are  secured  may  be  prayed  for.** 

§  712.    Property  and  Funds  to  be  Applied  on  Bond  Issues 

A  bondholder  may  bring  an  action  to  settle  disputes  between 
tenants  and  others  to  make  secure  the  appropriation  of  funds  to 
the  payment  of  bonds. 

So  where  subleases  were  assigned  by  the  ground  tenant  to  the 
owner  of  the  fee  to  secure  the  owner  for  the  payment  of  rent 
and  taxes  and  to  protect  the  owners  of  bonds  secured  by  a  mort- 
gage on  the  ground  lease  the  owner  of  the  fee  may  bring  a 
declaratory  action  to  have  the  rights  of  the  parties  in  a  claim 
filed  against  the  estate  of  a  bankrupt  subtenant  declared.*^ 


34.  N.Y— Truby  v.  M.  &.  T.  Trust 
Co.,  141  Misc.  507,  253  N.Y.S.  108. 

See  also,  Vonherberg  v.  Seattle, 
D.C.  Wash..  20  F.2d  247. 

35.  Eng. — Saskatoon  v.  London  & 
Western  Trusts  Co.  Ltd.  (1934) 
1  D.L.R.  103  (Sask). 

See  also,  Russian  Commercial 
and  Industrial  Bank  v.  British 
Bank  for  Foreign  Trade,  90  L.J. 
K.B.  1089,  19  A.L.R.  1101. 

36.  Ky.— People's  Sav.  &  Trust  Co. 
V.  Board  of  Trustees  of  South 
Side  Baptist  Church  of  Coving- 
ton, 220  Ky.  113,  294  S.W.  804. 

See  sections  708  and  710,  supra, 
and  section  712,  infra. 

37.  N.Y.— -City  Bank  Farmer's  Trust 


Co.  V.  7  East  44th  St.  Corporation. 
167  Misc.  245,  3  N.Y.S.2d  110, 
affirmed  255  App.Div.  842,  7  N.Y. 
S.2d  997,  wherein  it  was  said: 
"The  controversy  here  is  peculiary 
of  the  type,  due  to  the  interests  of 
the  owners  of  the  bonds  secured 
by  the  mortgage,  which  warrants 
the  exercise  of  discretion  by  this 
Court  and  the  entertaining  of  ju- 
risdiction in  this  action  for  a  de- 
claratory judgment.  WoUard  v. 
Schaffer  Stores  Co.,  272  N.Y.  304, 
5  N.E.2d  829.  109  A.L.R.  1262, 
amendment  of  remittitur  denied 
273  N.Y.  527,  7  N.E.2d  (P(i,  109 
A.L.R.  1262,  and  cases  cited." 
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A  bondholder  may  bring  an  action  to  determine  whether  or 
not  additions  to  water  works  system  are  subject  to  a  trust  deed 
lien  securing  the  bond  issues,  and  also  to  have  it  declared  that  it 
was  the  duty  of  the  village  to  include  such  additions  in  a  trust 
deed  for  the  protection  of  security  holders.** 

§  713.    Validity  of  Taxes  Levied  for  Pajrment  of  Bonds 

In  a  declaratory  action  where  a  city,  after  levying  irrepealable 
taxes  to  pay  a  bond  issue,  which  bonds  were  issued  pursuant  to 
statute  after  having  compromised  a  judgment  against  it,  notified 
the  holders  of  the  bonds  that  the  tax  was  invalid,  and  that  it  would 
not  abide  by  the  terms  of  the  compromise,  the  bondholders  arc 
entitled  to  a  declaration  to  determine  the  rights  of  the  parties, 
it  appearing  clearly  that  the  judgment  in  such  an  action  would 
finally  determine  the  rights  of  the  parties  and  settle  the  issue  in- 
volved.'® 

§  714.    Effect  of  Merger  of  Municipal  Corporations,  Boards,  Com- 
missions, and  the  Like  as  to  Bonds 

A  declaratory  action  will  lie  to  determine  quesitons  arising  with 
respect  to  the  rights,  duties  and  legal  relations  of  bondholders  and 
boards,  commissions  or  municipalities  that  have  been  merged  or 
consolidated.  A  determination,  in  a  declaratory  action,  will  be 
made  as  to  whether  or  not  an  irrigation  district  is  liable  on  bonds 
issued  by  another  district  with  which  it  was  consolidated  and  be- 
came a  part,  and  whether  its  liability  on  any  of  the  bonds  had 
become  barred  by  the  statute  of  limitations,  but  such  questions 
will  not  be  settled  in  an  action  where  only  a  money  judgment  is 
sought.*®  So,  too,  where  drainage  districts  have  been  merged  or 
consolidated,  a  declaratory  action  is  proper  to  determine  the  power 
of  the  board  of  the  consolidated  district  to  carry  on  separate  pro- 
jects by  borrowing  money  and  issuing  bonds  therefor.** 

In  an  action  by  a  county's  grantee  to  quiet  title  to  property 

38.  Vna.— Morris  v.   Ellis,  221   Wis.     40.  CaL^Carpenter  v.   Glenn-Colusa 
307,  266  N.W.  921.  Irr.  Dist.,  Gal.,  94  P.2d  345. 

See  sections  707,  710  and  711,      41.  Eng. — Hauraki    Drainage    Board 
supra.  V.  Bank  of  New  Zealand   (1928) 

39.  N.D.— G.  W.  Jones  Lumber  Co.  N.Z.  59. 


V.  City  of  Marmarth,  67  N.D.  309, 
272  N.W.  190. 
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in  a  drainage  district,  acquired  by  the  county  at  a  tax  sale,  in  which 
action  the  county  joined  as  a  coplaintifF,  the  court  could  not,  under 
the  Declaratory  Judgment  Act,  adjudicate  the  rights  of  the  coun- 
ty as  against  holders  of  bonds  issued  by  other  drainage  districts 
in  other  properties  acquired  by  the  county  through  tax  sales.^* 

§  715.    Rights,  Liabilities,  and  Legal  Relations  of  Bondholders 

A  declaratory  action  lies  to  determine  whether  or  not  a  mu- 
nicipality has  the  right,  power,  and  authority  to  issue  and  sell 
bonds,  and  as  to  whether  or  not  the  proposed  bonds,  if  issued  and 
sold,  will  represent  a  binding  obligation  against  the  city.  It  is 
not,  as  a  general  rule,  material  whether  the  proceeding  is  in- 
augurated before  or  after  the  bonds  are  issued.*'  In  an  action  for 
a  declaration  of  rights,  it  is  proper  for  the  court  to  make  an  ad- 
judication construing  an  indenture  by  which  bonds  are  secured,  and 
the  rights  of  the  obligors  and  bondholders  respecting  the  valua- 
tion and  disposition  of  property  governed  by  the  indenture  lien.** 

Where  a  city  is  located  within  the  confines  of  a  town,  a  declara- 
tory action  lies  to  determine  the  respective  rights  of  the  city  and 
town  with  regard  to  the  issuance  and  sale  of  bonds  covering  all 
of  the  property  in  the  town  which  includes  the  territorial  limits 
of  the  city  within  the  confines  of  the  town.*'  A  bondholder  is 
entitled  to  a  declaration  to  determine  the  effect  of  obtaining  a 
judgment  for  unpaid  interest  due  or  for  taxes  paid  upon  the  prop- 
erty covered  by  the  mortgage  and  as  to  whether  or  not  the  obtain- 
ing of  such  a  judgment  would  forfeit  his  rights  to  the  principal 
sum.**  So,  too,  a  plaintiff  is  entitled  to  a  declaratory  action  with 
respect  to  bonds  as  to  the  manner  of  execution  and  enforcement  of 
a  judgment  as  well  as  when  a  judgment  on  such  bonds  may  be 
given.*^ 

42.  Utah— Millard  County  v.  Millard  of  Stamford,  107  Conn.  596,  141 
County  Drainage  Dist.  No.  1,  86  A.  891. 

Utah  475.  46  P.2d  423.  46.  N.Y.— Union   Trust   Co.   of   Ro- 

43.  Mils. — In  re  Validation  of  Lincoln  Chester  v.  Simpson,  160  Misc.  836, 
County  Funding  Bonds,  Miss.,  193            290  N.Y.S.  859. 

So.  26.  47.  U.S.— Sovereign  Camp  W.  O.  W. 

Ky.— Pace   v.    City   of   Paducah,  v.  Wilcntz,  D.C.N.J.,  23  F.Supp. 

241  Ky.  568,  44  S.W.2d  574.  23.  appeal  dismissed  Wilcntz  v. 

See  also,  section  707,  supra.  Sovereign  Camp,  W.  O.  W.,  306 

44.  N.Y.— Kelley  v.  Prudence  Co.,  144  U.S.  573,  59  S.Ct.  709,  83  L.Ed. 
Misc.  651.  259  N.Y.S.  59.  994. 

45.  Conn. — City  of  Stamford  v.  Town 
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In  an  action  for  declaratory  judgment  that  a  call  for  the  redemp- 
tion of  road  and  bridge  district  bonds  was  ineffective  to  stop  in- 
terest, specific  findings  showing  that  refunding  bonds  were  deposited 
with  a  bank  before  the  date  of  redemption  specified  in  the  call  for 
delivery  to  the  purchasers  with  instructions  to  transmit  the  pro- 
ceeds to  the  redemption  agent  that  purchasers  because  validation 
proceedings  were  pending,  failed  to  pay  for  the  refunding  bonds 
before  the  redemption  date,  but  had  advanced  funds  for  redemp- 
tion which  were  transmitted  to  the  redemption  agent  by  the  per- 
mitting agent  to  charge  the  bank's  account,  supported  the  ultimate 
finding  that  valid  arrangement  for  payment  was  made  in  accord- 
ance with  the  call.** 

A  complaint  alleging  that  the  defendants  were  proposing  to 
call  the  defendant  city's  general  refunding  bonds  for  payment,  but 
were  improperly  refusing  to  pay  deferred  or  accumulated  interest 
as  provided  for  therein  presented  an  ''actual  controversy"  and  "jus- 
ticiable issues"  necessary  to  entitle  the  plaintiff  to  a  declaratory 
judgment  concerning  Florida  law  relating  to  the  validity  of  the 
call  provisions  of  the  bond  contract,  and  to  question  whether  if 
such  provisions  were  invalid,  the  holders  of  refunding  bonds  were 
entitled  to  be  subrogated  to  the  position  of  the  holders  of  the  orig- 
inal bonds.*® 

An  action  by  a  taxpayer  and  holder  of  bonds  issued  by  a  city 
against  light  and  water  revenues,  seeking  a  declaration  with  respect 
to  an  alleged  improper  transfer  by  such  municipality  of  utility 
funds  does  not  become  moot  because  of  subsequent  re-transfers 
after  the  commencement  of  the  action  to  pay  prior  improper 
transfers,  since  the  wrongful  transfer  cannot  be  made  right  and 
the  action  defeated  by  committing  a  like  wrong  to  right  a  prior 
wrongful  act  after  such  action  is  commenced.'®  Matters  pertain- 
ing to  the  distribution  of  funds  among  certificate  and  bondholders 
where  the  issuer  of  such  is  in  course  of  liquidation  will  be  deter- 

48.  U.S.— Meredith    v.    Hillsborough  88  L.Ed.  9,  conformed  to  141  F.2d 
County,  CCA.Fla.,  127  F.2d  916.  348.  rehearing  denied  141   F.  2d 

49.  U.S.— Meredith  v.  City  of  Winter  1019,   certiorari   denied   323   U.S. 
Haven.  CCA.Fla.,  134  F.2d  202,  738,  65  S.Ct.  43.  89  L.Ed.  — . 
reversed,      however,      on      other  50.  U.S. — Vonherberg  v.  Seattle.  D.C. 
grounds,  320  U.S.  228,  64  S.Ct.  7,  Wash.,  20  F.2d  247. 
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mined  in  a  declaratory  action.'^  However,  before  a  bondholder  may 
have  the  relief  adjudged  in  a  declaratory  action,  he  must  apply 
therefor,  and  a  vague  demand  for  relief  will  not  satisfy  the  require- 
ments necessary  to  obtain  a  declaration  of  rights.'* 

A  declaratory  action  will  lie  to  determine  whether  or  not  there 
has  been  a  default  in  payment  of  interest  on  a  bond  issue  and 
likewise,  whether  or  not  such  default  worked  an  acceleration  of 
the  maturity  of  the  bond  issue." 

51.  N.Y.— In  re  Lawyers  Mortg.  Co.,  Irr.  Dist.,  12  Cal.2d  385,  85  P.2d 
Supp..  15  N.Y.S.2d  239.  126. 

52.  CaL— Peoples  State  Bank  v.  Im-  53.  Eng.— Maclaine  v.  Gatty  (1921)  1 
penal  Irr.  Dist.,  Cal.App.,  93  P.2d  A.C.  Z76,  124  L.T.R.  385,  (1920) 
1015,  rehearing  denied  94  P.2d  W.N.  391,  90  L.J. P. C.  73,  26  Com. 
370.  Cas.  148. 

Clough     V.     Compton-Delevan 
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CHAPTER  23 
DECLARATIONS  WITH  RESPECT  TO  PUBLIC  FUNDS 

Sec 

716.  Deposits  of  Public  Funds 

717.  Expenditure  of  Public  Funds 

718.  What  Commission  or  Municipality  Shall   Pay  For  Improvements  or 
Repairs 

719.  The   Power  of   Boards,   Commissions   and   Municipalities   to   Borrow 
Money 

720.  Investment  of  Public  Moneys 

721.  Controversies  as  to  Funds  between  Municipalities 

§  716.    Deposits  of  Public  Funds 

A  declaratory  action  lies  to  determine  whether  an  agreement 
under  which  sinking  funds  of  a  municipality  were  placed  with  a 
bank  on  a  time  deposit  bearing  a  certain  rate  of  interest  con- 
templated a  deposit  or  an  investment  within  a  statute  permitting 
investment  of  such  funds  in  a  limited  class  of  securities,  and  it  was 
adjudicated  that  the  arrangement  was  a  deposit  and  not  an  in- 
vestment.* 

With  respect  to  the  deposit  of  public  moneys,  questions  have 
been  declared  as  to  whether  or  not  funds  received  from  the  opera- 
tion of  a  bridge  owned  and  operated  by  a  bridge  commission  were 
public  funds  and  as  such  could  their  safekeeping  be  secured  by  a 
depositary  by  the  pledge  of  specific  collaterals  authorized  by  law; 
and  as  to  whether  or  not  state  banks  and  trust  companies  were 
authorized  by  law  to  become  members  of  the  Federal  Reserve 
System  and  to  subject  themselves  to  the  laws  of  Congress  and  the 
regulations  of  the  Federal  Reserve  Board,  ^uch  questions  becom- 
ing material  in  connection  with  the  depositing  of  public  funds; 
and  whether  or  not  a  particular  trust  company  might  secure  the 
deposit  of  such  funds  by  transfering  specific  and  readily  market- 
able securities  to  its  trust  department  to  secure  the  repayment 
of  such  funds,  and  all  of  said  questions  were  answered,  in  a 
declaration,  in  the  affirmative.* 

1.  Ky. — Louisville  Trust  Co.  v.  Conn-  2.  Ky. — Louisville  Bridge  Commis- 

missioners   of    Sinking    Fund    of  sion  v.  Louisville  Trust  Co.,  258 

City  of  Louisville,  260  Ky.  219,  Ky.  846,  81  S.W.2d  894. 
84  S.W.2d  30. 
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§  717.    Expenditure  of  Public  Funds 

A  declaratory  action  is  proper  to  determine  the  power  of  boards, 
commissions,  and  public  authorities  in  the  expenditure  of  public 
funds,  where  uncertainties  exist  with  respect  thereto.* 

"Where  resolution  of  the  legislature  authorized  the  department  of 
public  utilities  to  expend,  under  the  direction  of  attorney  general 
of  the  state,  an  amount  not  exceeding  a  certain  sum,  which  was 
appropriated  by  the  resolution  "for  the  purpose  of  bringing  a 
proceeding  at  law  or  in  equity  seeking  a  declaratory  judgment, 
order,  or  decree  interpreting  the  provision  of"  the  public  control 
act,  as  amended,  and  relative  to  the  authority  of  the  trustees  of  the 
Boston  Elevated  Ry.  to  make  certain  charges  to  the  cost  of  service 
and  their  accounting  and  duties  incidental  to  such  charges,  or  such 
other  proceeding  at  law  or  in  equity  as  said  department  of  public 
utility,  and  the  attorney  general  deem  advisable  for  the  purpose  of 
having  judicial  determination  of  said  powers  and  duties  of  said 
trustees,  it  was  held  under  this  resolution,  the  attorney  general 
did  not  have  power  to  bring,  in  his  own  name,  a  declaratory  judg- 
ment action,  but  that  he  might  have  the  members  of  the  depart- 
ment of  the  public  utilities  substituted  in  his  place  and  stead  and 
have  the  action  prosecuted  in  their  names.  This  was  so  because 
the  resolution  did  not  authorize  the  attorney  general  to  proceed 
in  his  own  name  or  at  the  relation  of  the  department.* 

A  declaratory  judgment  is  an  appropriate  remedy  for  a  cham- 
berlain of  a  city  against  subscribers  to  a  fund  for  the  erection  of 
an  arch  in  memory  of  the  war  dead,  to  obtain  authority  to  use  the 
money  for  the  construction  of  a  war  memorial  playground ;  that  is, 
the  authority  of  a  public  official  having  charge  of  funds  subscribed 
for,  or  appropriated  to,  a  particular  purpose  to  extend  it  to  some 
other  but  like  purpose  will  be  decided  in  a  declaratory  action.' 


3.  Bng. — In  re  Wanganui  Borough  Neb. — School  Dist  of  Omaha  v. 

Council     Tramways      Extension  Gass,  131  Neb.  312»  267  N.W.  528. 

Special  Loan  (1922)  N.Z.  500.  4.  Mass.— Attorney  General  v.  Tnis- 

Ala.— Baker  v.  Singleton,  237  Ala.  tees  of  Boston  Elevated  Ry.  Co., 

394,  187  So.  478.  319  Mass.  642,  67  N.E.2d  676, 

Ind.— Rogers    v.    Calumet    Nat.  5.  N.Y.— Berle     v.     Dawkins,     150 

Bank  of  Hammond,  213  Ind.  576,  Misc.  911,  271  N.Y.S.  597. 
12  N.E.2d  261. 

1551 


Digitized  by 


Google 


§  718  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  23 

Declaratory  action  will  lie  at  the  instance  of  the  state  super- 
intendent of  public  instruction  seeking  a  determination  not  only 
as  to  the  validity  of  a  law,  but  also  as  to  his  duties  in  the  appor- 
tionment and  distribution  of  certain  funds  raised  for  school  pur- 
poses.* A  declaratory  action  is  appropriate  to  determine  whether 
the  county  board  of  commissioners  may  by  resolution  direct  the 
county  treasurer  to  transfer  a  balance  in  one  fund  to  a  special 
fund  for  the  construction  of  a  county  building  and  remodeling 
and  repairing  of  other  county  buildings.^ 

A  declaration  of  rights  may  be  sought  to  determine  the  funds 
with  which  a  county  may  pay  for  the  acquisition  of  a  highway 
right  of  way.*  As  to  what  revenues  raised  from  taxation  may 
be  included  in  an  estimate  for  contractual  purposes  by  a  highway 
commission  and  thereby  treated  as  revenues  that  may  be  expended 
will  be  determined  in  a  declaratory  action.* 

The  effect  of  a  court's  order  directing  that  money  received  by 
a  county  from  a  specified  source  but  applied  to  fluctuating  indebted- 
ness existing  against  the  road  fund  of  said  county  will  be  ad- 
judicated in  a  declaratory  action.*®  The  authority  of  a  county 
to  appropriate  money  to  a  club  for  the  purpose  of  holding  a  coun- 
ty fair  and  pay  for  prizes  thereat,  is  properly  determinable  in  an 
action  for  a  declaration."  So,  too,  the  power  of  the  fiscal  court  of 
a  county  to  appropriate  the  county's  money  and  expend  it  for  the 
purpose  of  repairs  and  construction  of  county  buildings  and  other 
property  will  be  decreed  in  a  declaratory  action.** 

§  718.    What  Commission  or  Municipality  Shall  Pay  for  Improve- 
ments or  Repairs 

As  to  whether  a  drainage  district  or  county  should  pay  for  cer- 
tain improvements  in  the  nature  of  bridgework  made  necessary 

6.  Neb. — ^Taylor  v.  School  Dist.  of  10.  Ky. — Fiscal  Court  of  Scott  Coun- 
City  of  Lincoln,  128  Neb.  437,  259  ty  v.  Davidson,  259  Ky.  498,  82 
N.W.  168.  S.W.2d  801. 

School  Dist.  of  Omaha  v.  Gass,  11.  Ky.— Jefferson    County    ex    reL 

131  Neb.  312,  267  N.W.  528.  Grauman  v.  Jefferson  County  Fis- 

7.  Neb.— Otoe  County  v.  Kelly,  130  cal  Court,  269  Ky.  444,  107  S.W. 
Neb.  869,  266  N.W.  765.  2d  320. 

8.  Ky.— Waller  v.  Union  County,  12.  Ky.— Jefferson  County  v.  Jcffer- 
223  Ky.  636,  4  S.W.2d  414.  son  County  Fiscal  Court.  269  Ky. 

9.  Ky.— State  Highway  Commission  535,  108  S.W.2d  181. 


V.  Coleman,  236  Ky.  444,  33  S.W. 
2d  318. 
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by  the  construction  of  drainage  works  by  the  district  will  be  deter- 
mined in  a  declaratory  action,  and  in  the  particular  instance  the 
burden  of  sustaining  such  improvements  was  declared  to  be  the 
duty  of  the  county.** 

As  to  the  duty  of  paying  warrants  issued  for  the  improvement 
of  a  road  or  highway,  there  being  uncertainty  as  to  whether  the 
responsibility  is  upon  the  highway  commission,  the  municipality, 
or  county  to  pay  therefor,  the  obligation  of  payment  will  be  fixed 
in  a  declaratory  actionJ* 

§  719.    The  Power  of  Boards,  Commissions^  and  Municipalities  to 
Borrow  Money 

A  suit  for  declaratory  decree  will  lie  to  determine  the  constitu- 
tionality of  certain  statutes  relating  to  the  payment  of  old-age 
pensions  and  the  validity  of  a  contract  about  to  be  entered  into 
between  the  county  and  a  bank  whereby  the  county  sought  to  ob- 
tain a  loan  from  the  bank  for  the  payment  of  old-age  pensions.*' 

It  has  been  declared  that  an  act  authorizing  trustees  of  state  edu- 
cational institutions  to  borrow  from  federal  agencies  for  erection 
of  buildings  does  not  authorize  the  granting  of  a  declaratory  judg- 
ment of  approval  of  a  plan  of  a  state  college  to  borrow  money  by 
pledging  student  fees  and  mortgaging  lands  owned  by  such  college 
under  a  bill  seeking  a  judgment  as  to  the  general  power  of  the 
college  to  borrow  money  without  reference  to  such  federal  agency. 
In  other  words,  the  pleading,  as  framed  in  the  particular  case, 
was  not  sufficiently  comprehensive  to  embrace  within  its  issues  the 
adjudication  of  the  question  of  the  power  to  borrow  money  from 
the  federal  government  or  any  federal  agency.'* 

A  declaratory  action  will  lie  to  determine  the  right  of  a  state 
board  of  education,  the  governing  body  of  a  college,  to  borrow 
an  amount  not  to  exceed  a  specified  sum  from  the  Federal  Emer- 
gency Administration  of  Public  Works  for  the  construction  and 

13.  Kan. — North  Wichita  Drainage  15.  Ore. — Multnomah  County  v.  First 
Dist  of  Sedgwick  County  v.  Nat.  Bank  of  Portland,  151  Ore. 
Board    of    Com'rs    of    Sedgwick  342,  50  P.2d  129. 

County.  128  Kan.  442,  278  P.  32.  See  section  505,  supra. 

14.  Kan.~State  ex  rel.  Boss  v.  State  16.  Ala.— Alabama    College   v.    Har- 
Highway  Commission,   137  Kan.  mon,  234  Ala.  446,  175  So.  394. 
800,  22  P.2d  969. 
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equipment  of  a  physical  educational  building,  swimming  pocrf, 
etc.,  and  for  the  purpose  of  issuing  bonds  or  warrants  bearing 
interest  not  to  exceed  4  per  cent,  to  secure  their  payment  by  pledg- 
ing the  rentals  and  physical  education  and  swimming  pool  fees 
to  be  levied  by  the  college  on  students  in  attendance  at  the  insti- 
tution together  with  other  moneys  not  derived  from  a  general 
appropriation  by  the  state  to  the  college.*^ 

§  720.    Investment  of  Public  Moneys 

A  declaratory  action  will  lie  to  determine  the  power  and  au- 
thority of  a  public  official  to  make  an  investment  of  public  moneys. 
So  county  officials  may  seek  a  declaration  concerning  their  duties 
under  an  order  of  the  fiscal  court  directing  such  officials  to  invest 
a  stated  sum  of  money,  held  in  a  sinking  fund  for  the  payment 
of  outstanding  securities,  in  the  purchase  of  certain  bonds  of  the 
particular  county.**  Likewise,  as  we  have  already  seen,**  where 
the  obligation  of  a  depositary  is  different  if  the  money  is  invested 
from  what  it  is  if  it  is  deposited,  a  declaratory  action  will  lie  to 
determine  the  nature  of  such  transaction.*** 

§  721.    Controversies  as  to  Funds  between  Municipalities 

Where  there  is  a  controversy  between  or  among  municipalities, 
this  will  be  settled  in  a  declaratory  action,  and  the  court  gave  as 
the  reason  for  this  holding  that  it  would  terminate  the  dispute 
quickly  and  finally.  So,  where  a  dispute  arose  as  to  the  right  to 
certain  funds  that  had  arisen  from  land  rent,  and  the  land  had  been 
purchased  by  the  county  at  a  tax  sale,  and  the  controller  was  un- 
certain as  to  the  ownership  of  the  funds  by  reason  of  the  contentions 
among  the  county,  a  school  district,  and  county  institution  district, 
and  others  and  upon  the  institution  of  a  declaratory  action,  it  was 
decided  that  the  remedy  was  proper  and  appropriate  for  the  settle- 
ment of  the  controversy.** 

17.  Ala. — Kellar  v.  State  Board  of  20.  Ky. — Louisville  Bridge  Commis- 
Education,  236  Ala.  400»  1S3  So.  sion  v.  Louisville  Trust  Co.,  258 
268.  Ky.  846,  81  S.W.2d  894. 

18.  Ky.— Hays  v.  Isaacs,  275  Ky.  26,  21.  Pa.— School  District  of  the  City  of 
120  S.W.2d  JZI.  New  Castle  v.  Travers,  353  Pa. 

19.  See  section  716,  supra.  261,  44  A.2d  665. 
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CHAPTER  24 

RIGHTS  AND  LIABILITIES  OF  CREDITORS 
AND  DEBTORS  DECLARED 

Sec 

722.  Rights  of  Creditors 

723.  Rights  and  Liabilities  with  Respect  to  the  Distribution  of  Assets  of 
Insolvent  Banks 

724.  Assignment  for  the  Benefit  of  Creditors 

725.  Justiciable  Controversies  Growing  Out  of  the  Relationship  of  Debtor 
and  Creditor 

726.  Rights,  Liabilities,  and  Legal  Relations  of  Sureties 

§  722.    Rights  of  Creditors 

A  judgment  creditor  asked  for  a  declaration  that  the  judgment 
debtor  was  the  beneficial  owner  of  a  certain  claim  against  the 
government,  it  was  held  that  since  such  creditor  was  regarded  as 
a  simple  contract  one,  he  was  not  entitled  to  the  relief  and  that  his 
right  was  measured  by  the  rules  governing  proceedings  in  garnish- 
ment or  for  an  equitable  execution,  and,  that  since  such  proceed- 
ings would  not  lie  against  the  government,  he  could  not  obtain  a 
declaration.  The  reason  the  judgment  was  held  to  be  a  simple 
contract  one  was  because  it  had  been  rendered  at  such  a  time 
prior  to  the  filing  of  the  declaratory  action  as  to  prevent  the  is- 
suance of  execution  thereon,  the  statutory  period  for  the  issuance 
of  an  execution  having  elapsed.* 

A  declaratory  action  may  be  resorted  to  by  a  real  or  personal 
representative  of  a  decedent  to  obtain  advice  in  the  settlement  of 
an  estate,  and  to  declare,  determine,  and  adjudicate  controversies 
existing  between  secured  and  unsecured  creditors  as  between  them- 
selves on  one  hand,  and  the  real  or  personal  representative  on  the 
other.* 

1.  Eiig.~Stewart  v.  Guibord,  6  Ont.        2.  N.C.— -Rierson  v.  Hanson,  211  N. 

L.R.  262  (1903).  C  203,  189  S.E.  502. 

See  also,  section  500,  supra.  N.Y. — See    also,    Bank    of    New 

In  a  number  of  jurisdictions  a  York  &  Trust  Co.  v.  Snedeker, 

judgment  may  not  be  barred  by  173  Misc.   126,  16  N.Y.S.2d  930, 

the  statute  of  limitations,  in  so  far  affirmed  257  App.Div.  939, 13  N.Y. 

as  the  bringing  of  a  new  action  S.2d  278,  holding  that  the  mem- 

thereon,  or  other  proceedings  for  bers  of  an  incompetent  person's 


its  renewal,  and  yet  an  execution 
may  not  issue  on  it. 


1555 


Digitized  by 


Google 


§  722 


ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  24 


The  rights  of  the  parties  in  a  fund  deposited  in  a  bank  or  trust 
company  to  indemnify  a  surety  on  a  bond  will  be  adjudicated  in 
a  declaratory  action;  that  is,  it  will  be  determined  whether  the 
deposit  was  general  or  was  one  which  had  a  bearing  upon  the 
rights  of  the  surety,  the  depositor  and  the  holder  of  the  fund.* 

Where  a  justiciable  controversy  has  arisen  between  a  debtor 
and  creditor  with  respect  to  the  amount  due  under  a  real  estate 
sales  contract  or  note,  also  involving  other  transactions  between 
the  parties,  the  matter  may  be  appropriately  settled  in  a  declara- 
tory action  and  the  amount  due  from  the  purchaser  declared,  fixed, 
and  determined.*  A  declaratory  action  will  lie  to  determine  the 
relative  rights  of  a  judgment  creditor  and  of  a  vendee  of  the 
judgment  debtor  under  an  unregistered  deed  conveying  certain 
lands."  However,  in  an  action  by  a  husband's  creditors,  to  set 
aside  a  conveyance  of  his  property  to  his  wife,  where  the  credi- 
tors sought  the  court's  advice  as  to  the  manner  and  time  of  sale 
of  collateral  securities — corporate  stock,  held  by  the  creditor,  the 
court  was  not  required  to  give  further  judgment  on  stock  market 
fluctuations  than  to  declare  the  right  of  the  creditor  to  sell  at  such 
time  as  the  creditor  might  deem  advisable.® 

A  declaratory  action  will  lie  to  determine  whether  or  not  a  deed 
conveying  the  debtor's  property  is  valid  and  if- invalid,  to  have 
the  same  set  aside."'  A  dispute  between  a  borrower  claiming  the 
right  to  have  an  amount  paid  as  dues  on  building  and  loan  asso- 
ciation stock  credited  against  a  mortgage  debt  to  such  building 
and  loan  association  and  the  building  association  denying  such 
right,  the  matter  will  be  adjudicated  in  a  declaratory  action.* 


committee  may  maintain  a  decla- 
ratory action  to  determine  fheir 
right  to  collect  interest  on  loan 
made  by  the  incompetent  to  de- 
fendant. 

Ind. — Cline  v.  Union  Trust   Co., 
99  Ind.App.  296,  189  N.E.  643. 
Cal.— Drews  v.  Girsh,  212  Cal.  81, 
297  P.  883. 

Tenn.— City  Nat.  Bank  &  Trust 
Co.  of  Miami,  Fla.  v.  City  of 
Knoxville,  158  Tenn.  143,  11  S.W. 
2d  853. 


6.  Va.— Parkslcy  Nat.  Bank  v. 
Parks.  172  Va.  169,  200  S.E.  629. 

7.  Va,— Brinkley  v.  Blevins,  157  Va. 
41,  160  S.E.  23. 

See  section  513,  supra. 

8.  Fla. — See  also,  U.  S.  v.  Summer- 
lin,  Fla.,  191  So.  842,  certiorari 
granted  60  S.Ct.  71.  Declaration 
with  respect  to  the  right  of  the 
United  States  to  claim  a  priority 
of  payment  not  required. 

N.Y. — In  re  Lawyers  Mortg.  Co., 
Sup.,  15  N.Y.S.2d  239.  Seeking  a 
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The  money  in  which  a  loan  is  payable  will  be  determined  in  a 
declaratory  action.*  Also  a  mortgagor  may  apply  to  the  court 
for  a  declaration  as  to  the  amount  due  in  respect  to  the  mortgage, 
and  that  he  be  entitled  to  have  the  mortgaged  property  freed  from 
the  claim  of  the  mortgage  or  pledged  property  returned. to  him 
upon  making  payment  and  he  is  not  required  to  make  tender  be- 
fore applying  for  such  declaration.'^  Even  a  debtor  may  have  a 
declaration  of  rights  with  respect  to  the  priority  of  payment  of 
his  debts."  A  junior  lienholder  may  invoke  the  aid  of  a  court  of 
equity  to  compel  a  senior  lienholder  to  assign  his  lien  rights  to  the 
junior  lienholder  on  payment  therefor."* 

Where  there  had  been  no  determination  of  the  separability  of 
a  claim  of  a  mortgagee  for  a  tax  advance  from  a  claim  for  mort- 
gage principal,  declaratory  relief  was  proper.'* 

Declaratory  action  is  proper  to  determine  whether  real  estate 
is  exempt  under  the  homestead  exemption  statute  and  is  there- 
fore free  from  a  judgment  lien.** 


declaration  as  to  parity  of  pay- 
ment of  different  creditors. 

Bank  of  New  York  &  Trust  Co. 
V.  Snedeker,  173  Misc.  126,  16  N. 
Y.S.2d  930,  affirmed  257  App.Div. 
939,  13  N.Y.S.2d  278,  wherein  it 
was  sought  to  determine  priority 
of  payment  among  creditors.  It 
was  also  held  in  this  case  that 
where  the  debtor  contended  that 
the  plaintiff's  claim  was  subordi- 
nate to  other  obligations  of  the 
debtor,  then  the  most  favorable 
construction  of  the  agreement 
that  it  would  permit  would  be  in- 
dulged in  favor  of  the  lender. 
Pa.— J.  Sullivan  &  Sons  Mfg.  Co. 
V.  Ideal  Building  &  Loan  Ass'n., 
313  Pa.  407,  170  A.  263,  98  A.L.R. 
1. 

9.  Eng. — Russian  Commercial  &  In- 
dustrial Bank  v.  British  Bank  for 
Foreign  Trade,  90  L.J.K.B.  1089, 
19  A.L.R.  1101. 

10.  Eng. — Russian  Commercial  &  In- 
dustrial Bank  v.  British  Bank  for 
Foreign  Trade,  90  L.J.K.B.  1089, 


19  A.L.R.  1101. 
See  section  711,  supra. 

11.  Eng. — Dominion  Iron  &  Steel  Co. 
v.  Canadian  Bank  of  Commerce 
(1928)  1  D.L.R.  809  (Nova 
Scotia). 

11a.  59  C.  J.  S.  511  et  seq.;  27  Am.  & 
Eng.  Ency.  of  Law  (2  Ed.)  page 
243. 

Pa« — Kiedaisch  v.  Elkins  National 
Bank,  325  Pa.  241,  189  A.  303. 

12.  N.Y.— Mutual  Life  Ins.  Co.  of 
New  York  v.  Francis  Emory 
Fitch  Co..  N.Y.Sup.,  Z7  N.Y.S.2d 
965. 

13.  Eng.— Ex  parte  McCullum  (1920) 
1  K.B.  205,  122  L.T.R.  316.  De- 
claratory judgment  granted  in  a 
case  by  trustees  of  a  bankrupt  to 
have  declared  an  antenuptial  set- 
tlement made  by  bankrupt  upon 
his  wife  invalidated  and  that  an 
order  be  made  directing  income 
from  the  property  be  paid  to  the 
trustees. 

In  re  Tabor  (1920)  1  K.B.  808, 
122  L.T.R.  799,  36  T.L.R.  191,  89 
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Where  an  action  was  brought  by  a  regional  high  school  district 
against  a  municipality  and  others  for  declaratory  judgment  con- 
cerning the  legal  existing  rights,  powers,  and  duties  of  such  dis- 
trict, and  it  appeared  that  all  of  the  interested  parties,  the  towns 
and  citizens  and  electors  of  the  state  and  all  creditors  of  the  high 
school  district  were  made  parties  but  only  the  municipal  corpora- 
tions and  the  state  appeared,  it  was  held  that  the  individual  rights 
of  creditors  of  the  regional  high  school  district  might  depend  upon 
special  considerations  existing  in  each  case,  and  it  would  be  in- 
advisable, in  the  absence  of  further  details  with  reference  to  the 
individual  transactions  between  the  regional  high  school  district 
and  the  creditors,  to  pass  upon  the  validity  of  the  creditor's  claims, 
that  that  type  of  questions  was  not  recognized  as  a  suitable  one  for 
determination  in  a  declaratory  action,  since  an  ordinary  suit  in 
contract  would  answer  every  purpose  in  such  cases  and  would  be 
a  preferable  mode  of  procedure.** 


LJ.K.B.  352.  Declaration  will  be 
granted  as  to  the  ownership  of 
property  which  was  in  possession 
of  bankrupt  shortly  before  bank- 
ruptcy. Also  declaration  will  be 
granted  with  respect  to  whether 
or  not  a  payment  made  by  bank- 
rupt constituted  a  preference.  But 
it  is  doubtful  if  this  question  could 
arise  in  the  United  States  since 
under  the  Federal  Bankruptcy  Act 
the  federal  court  has  plenary  pow- 
ers to  determine  such  questions. 
In  re  Lee  (1920)  2  K.B.  200,  123 
L.T.R.  31,  89  L.J.K.B.  364.  Proper 
distribution  of  funds  in  the  ad- 
ministration of  a  bankruptcy  pro- 
ceeding in  a  proper  case  declared; 
but  it  is  doubtful  if  such  a  case 
could  arise  under  the  Federal 
Bankruptcy  Statute. 
Cal. — Phelps  v.  Loop,  53  Cal.App. 
2d  541,  128  P.2d  63.  holding  that 
where  a  writ  of  execution  had 
been  returned  unsatisfied  because 
of  service  on  the  sheriff  of  a  copy 


of  a  declaration  of  homestead  on 
the  property  levied  upon,  the  judg- 
ment creditor  could  maintain  an 
action  for  a  declaration  as  to  the 
validity  of  the  homestead  claim, 
notwithstanding  the  availability 
of  other  remedies.  And  in  such 
declaratory  action  following  the 
necessary  formal  proof,  the  judg- 
ment creditor  called  the  judgment 
debtor  and  proved  the  character 
of  the  property  in  question,  which 
according  to  the  debtor's  conten- 
tion and  contrary  to  that  of  the 
creditor,  could  not  be  impressed 
with  the  homestead,  the  granting 
of  a  nonsuit  was  erroneous. 
Wis.— In  re  Robers,  220  Wis.  547, 
265  N.W.  578. 
14.  Conn. — Regional  High  School 
District  No.  3  v.  Town  of  New- 
town, 134  Conn.  613.  59  A.2d  527. 
South  Nor  walk  Trust  Co.  v. 
Knapp,  128  Conn.  426,  23  A.2d 
519. 
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§  723.    Rights  and  Liabilities  with  Reject  to  the  Distribution  of 
Assets  of  Insolvent  Banks 

Declaratory  action  will  lie  in  connection  with  the  administra- 
tion of  an  insolvent  bank  to  determine  the  order  of  the  payment 
of  depositors  as  between  the  savings  and  commercial  departments 
of  said  bank,  and  also  as  to  the  payment  of  interest  upon  claims 
of  the  commercial  department  creditors  of  the  bank.^' 

A  declaratory  judgment  action  lies  to  seek  a  determination  ap- 
proving an  agreement  proposed  to  be  entered  into  by  a  municipali- 
ty and  certain  banks  with  reference  to  the  manner  of  distribution 
of  assets  of  the  said  banks,  should  they  become  insolvent,  to  the 
partially  secured  deposit  account  of  the  municipality.  In  other 
words,  where  such  a  contract  is  proposed  to  be  entered  into,  it 
will  be  construed  and  its  validity  determined  in  a  declaratory  ac- 
tion.^® 

§  724.    Assignments  for  the  Benefit  of  Creditors 

Where  a  justiciable  controversy  is  presented  between  any  of 
the  parties  to  an  assignment  for  the  benefit  of  creditors,  a  de- 
claratory judgment  action  will  lie  to  interpret  the  same,  fix  and 
adjudicate  the  rights  of  the  various  parties.'^ 

Where  the  trustee  of  a  debtor  brought  an  action  against  a  money 
lender,  who,  in  the  course  of  his  business,  had  taken  a  mortgage 
from  the  debtor  to  secure  a  loan,  for  a  declaration  that  the  mort- 
gage was  illegal  and  void  because  the  money  lender  had  not  com- 
plied with  the  law,  the  court,  it  was  determined,  had  jurisdiction 
to  give  a  declaratory  judgment,  and  it  was  held  that  under  the  cir- 
cumstances of  the  particular  case  the  court  would  not  declare 
the  trustee  was  under  an  equitable  duty  to  repay  the  money  actual- 
ly advanced  as  a  condition  of  granting  declaratory  relief.**     It 

15.  CaL— Greva  v.  Raincy,  33  P.2d  Ky.— City  of  Louisville  v.  Fidelity 
697,  superseded  2  Cal.2d  338,  41  &  Columbia  Trust  Co.,  245  Ky. 
P.2d  328.  704,  54  S.W.2d  40. 

16.  Eng.— See  also.  In  re  Anglo-  17.  CaL— Kendall  v.  San  Pedro  Lum- 
Austrian  Bank  London  Agency  ber  Co.,  98  Cal.App.  242,  276  P. 
(1920)   123  L.T.R.  647.  With  re-  1042. 

spect  to  a  declaration  as  to  the  ad-  Williams  v.   £.   P.   Bosbyshell 

ministration    of   an    alien    enemy  Co.,  116  CaLApp.  643,  3  P.2d  66. 

bank    by    alien    enemy    property      18.  Eng. — Chapman    v.    Michaelson, 
custodian.  (1908)  2  Ch.  612,  affirmed  (1909) 

1  Ch.  238. 
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would  seem,  too,  that  the  right  of  debenture  holders  to  a  lien, 
under  an  assignment  foi  the  benefit  of  creditors,  or  in  insolvency 
or  winding-up  proceedings,  will  be   declared  and  adjudicated.'* 

§  725.    Justiciable  Controversies  Growing  Out  of  the  Relatioiiship 
of  Debtor  and  Creditor 

A  court  will  entertain  a  declaratory  action  to  determine  the 
rights,  liabilities,  and  legal  relations  between  debtors  and  creditors. 
So,  it  has  been  held  that  a  declaratory  action  is  proper  to  deter- 
mine the  validity  of  a  mortgage  being  attacked  as  invalid  on  the 
ground  that  a  money  lender  had  failed  to  register  as  required  by 
law*© 

The  plaintiffs,  mortgagees  of  a  British  ship,  on  default  of  pay- 
ment took  possession  of  the  vessel  and  chartered  her  for  a  voyage 
to  a  French  port,  and  on  arrival  the  ship  was  caused  to  be  seized 
by  the  defendants,  who  were  British  subjects  claiming  as  creditors 
of  the  mortgagors  for  necessities  for  which  they  had  obtained 
judgment  in  an  English  court.  The  mortgagees  commenced  a 
separate  action  in  France  against  the  judgment  creditors  and  the 
mortgagors,  asking  for  a  declaration  that  they,  as  mortgagees  in 
possession,  were  entitled  to  hold  the  ship  and  her  freight  in  priority 
to  all  others,  and  it  was  determined  where  the  question  was  raised 
later  in  an  English  court  in  a  declaratory  action  that  the  action 
against  the  judgment  creditors  would  be  allowed  for  the  opinions 
of  foreign  experts  were  conflicting  as  to  the  force  to  be  attributed 
to  an  English  judgment  in  a  French  court,  but  that  the  action 
against  the  mortgagors  would  be  stayed  by  the  English  court,  as 
the  mortgagors  had  not  taken  any  active  steps  to  dispute  the 
validity  of  the  mortgage  and  could  not  be  forced  to  try  that  issue 
in  the  declaratory  proceedings.*' 

A  mortgagee  is  entitled  to  a  declaratory  judgment  as  to  wheth- 

See  also,  section  722,  note  10,  1  Ch.  563,  123  L.T.R.  322,  89  L. 

supra.  J.Ch.  362,  64  Soljo.  359. 

19.  Eng. — In  re  North  Wales  Prod-  2a  Eng, — Chapman     v.     Michaelson 
uce  and  Supply  Society,  Limited  (1908)  2  Ch.  612,  affirmed  (1909) 

(1922)  2  Ch.  340.  1  Ch.  238. 

See  also,  In  re  Springbok  Agri-  Sec  section  500,  supra, 

cultural   Estates,  Limited   (1920)  21.  Eng,— The  Manar  (1903)  P.  95. 
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er  a  suit  for  interest  and  taxes  would  work  a  forfeiture  of  the 
principal  sum  of  the  mortgage,  which  by  the  terms  of  the  instru- 
ment was  due  at  the  time  and  had  become  due  before  the  enact- 
ment of  the  moratorium  statutes.** 

A  declaratory  action  lies  to  determine  the  obligation  of  the 
respective  parties  in  reference  to  certain  indebtedness,  which  also 
incidentally  involved  the  question  of  the  construction  of  a  con- 
tract.** So,  too,  it  is  proper  in  an  action  for  a  declaration  of 
rights  to  determine  the  obligations  of  the  defendant,  a  borrower 
from  the  plaintiff,  a  lender,  where  the  plaintiff  was  required  to 
be  licensed  since  he  was  operating  under  a  Small  Loan  Statute.*^ 

As  to  whether  or  not  the  plaintiff,  to  whom  the  defendant  had 
assigned  a  lease  and  conditionally  sold  a  stock  of  merchandise, 
fixtures,  and  other  equipment  was  entitled  to  a  certain  credit  upon 
the  plaintiff's  indebtedness  to  the  defendant,  and  that  the  plain- 
tiff's operation  and  ownership  of  the  store  was  not  subject  to  the 
supervision  or  control  of  the  defendant  are  proper  subject  to  be 
declared.** 

It  may  be  observed  in  passing  that  judgment  creditors  are  in- 
dispensable parties  to  a  suit  by  a  judgment  debtor  against  the 
creditors  brought  to  test  the  constitutionality  of  a  statute  and 
restrain  supplementary  proceedings  in  a  declaratory  action.** 


22.  N.Y.— Union  Trust  Co.  of  Roch- 
ester ▼.  Kaplan,  247  App.Div.  588, 
288  N.Y.S.  288,  reversing  159 
Misc.  1,  286  l^.Y.S.  17. 

See,  however,  Schmidt  v.  David- 
son, 260  App.Div.  148,  20  N.Y.S. 
2d  709,  affirmed  284  N.Y.  714,  31 
N.E.2d  48,  holding  what  will  hap- 
pen respecting  bond  and  mortgage 
securing  the  same  upon  a  termina- 
tion or  modification  of  morator- 
ium statute  will  not  be  decided  in 
advance  in  a  declaratory  action. 

23.  Eng.— Mayhew  v.  Halton  (1921) 
1  Ch.  172,  124  L.T.R.  329,  90  L.J. 
Ch.  53.  Declaration  granted  with 
respect  to  the  right  of  the  mort- 


gagor to  make  certain  deductions 
on  account  of  income  taxes. 
CaL— McClintick    v.    Frame,    98 
CaLApp.  338,  276  P.  1033. 

24.  Tenn. — Family  Loan  Co.  of  Nash- 
ville V.  Hickerson,  168  Tenn.  36, 
73  S.W.2d  694,  94  A.L.R.  664. 

25.  Fla.— Southern  Food  Stores  v. 
Palm  Groceries,  134  Fla.  838,  184 
So.  502. 

Okla. — ^Jefferson  v.  British  Amer- 
ican Oil  Producing  Co.,  145  P.2d 
387. 

26.  U.S.— McDermott  v.  Bryer,  C.C. 
A.Mass.,  62  F.2d  297. 

See  sections  130  and  133,  supra. 
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§  726.    RigfitB,  Liabilities^  and  Legal  Relatioiis  of  Sureties 

Where  one  party  goes  on  an  appeal  and  stay  bond  as  surety 
for  another,  and  there  is  deposited  in  a  bank  a  sum  of  money  to 
indemnify  such  surety,  the  rights  and  liabilities  of  all  parties  as 
to  whether  or  not  there  is  a  preferential  payment  thereof  over 
bank  depositors  and  whether  such  indemnifying  fund  is  to  be 
treated  merely  as  a  bank  deposit  and  created  only  the  relation 
of  debtor  and  creditor  will  be  determined  in  a  declaratory  action.^'' 

The  nature  and  extent  of  the  obligatioa  incurred  under  a  written 
contract  of  suretyship  or  guaranty  and  the  binding  effect  thereof 
will  be  determined  in  a  declaratory  action.^*  The  order  of  liability 
of  sureties,  indorsers,  guarantors,  and  others  on  negotiable  or 
other  obligatory  instruments  will  be  determined  and  declared  in 
an  action  or  proceedings  such  as  we  have  under  consideration.^* 
So,  too,  a  declaratory  action  is  a  proper  remedy  to  determine 
whether  or  not  the  defendant  is  under  duty  to  save  the  plaintiff 
harmless  on  a  liability,  or  whether  or  not  the  defendant  should 
bear  a  part  or  portion  thereof.*®  The  guarantor  of  a  note  is  en- 
titled to  have  his  rights  declared  in  an  action  against  the  makers 
and  payees  of  the  note,  where  it  is  asserted  that  the  creditor  is 
about  to  release  security  without  requiring  payment*' 

A  surety  is  entitled  to  a  declaration  fixing  his  liability  even 
after  a  judgment  at  law  against  him  and  his  principal.**  Where 
the  liability  of  sureties  on  a  depository  bond  to  a  State  Treasurer 
and  among  themselves  was  involved,  as  well  as  the  validity  of  a 

27.  U.S. — Humphrey  ▼.  U.  S.  Fidelity  29.  Eng. — Dominion  Iron  &  Steel  Co. 
&  Guaranty  Co.,  D.C.Ore.,  38  F.  v.  Canadian  Bank  of  Commerce 
Supp.  224,  holding  that  an  actual  (1928)  1  D.L.R.  809  (Nova  Sco- 
controversy    existed    between    a  tia). 

subcontractor  and  a  surety  com-  Broadview  v.  Saskatchewan  Co- 

pany  who  had  signed  the  contrac-  operative  Creameries  Ltd.  (1928) 

tor's  redelivery  bond.  1  D.L.R.  1119  (Sask.). 

Ind. — Cline  v.  Union  Trust  Co.,  Williams  v.   Miramar  Limited, 

99  Ind.App.  296,  189  N.E.  643.  32  N.Z.  97  (1912). 

N.Y. — H.  Michaelyan,  Inc.  v.  New  Minn. — Stewart  v.  Bowman,  195 

Jersey  FideUty  Plate  Glass  Ins.  Minn.  543,  263  N.W.  618. 

Co.,  229  App.Div.  123,  241  N.Y.S.  30.  Eng.— Thompson  Brothers  &  Co. 

142.  V.  Amis  (1917)  2  Ch.  211. 

28.  Ky.— Citizens'  Union  Nat.  Bank  31.  Kan.— Hamilton  v.  Talbot,  128 
V.  Klein.  260  Ky.  730,  86  S.W.2d  Kan.  180.  276  P.  808. 

691. 
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cancellation  in  a  pro  rata  clause,  which  directly  concerned  all  of 
the  sureties,  an  action  for  declaratory  judgment  settling  the  rights 
of  all  parties  concerned  was  properly  entertained.** 

It  hardly  need  be  added  that  it  is  not  a  condition  precedent  to 
the  maintenance  of  a  declaratory  action  that  a  surety  or  guarantor 
should  have  paid  his  obligation  in  order  to  be  entitled  to  declara- 
tory relief  since  it  seems  that  equity  has  always  granted  this 
species  of  special  relief.'* 

32.  Ore.— New  Amsterdam  Casualty  Mich.  586,  249  N.W.  3,  rehearing 
Co.  V.  Hyde,  148  Ore.  229,  34  P.2d  denied  264  Mich.  516,  250  N.W. 
930,  rehearing  denied  148  Ore.  229,            295,  88  A.L.R.  535. 

35  P.2d  980.  34.  Bog.— WilUams  v.  Miramar  Urn- 

33.  MidL— Lawrence     ▼.     American  ited,  32  N.Z.  97  (1912). 

Surety   Co.   ai   New   York,   263  See  section  722,  note  10,  supra. 
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CHAPTER  25 

DECLARATORY  ACTIONS  WITH  RESPECT  TO 
PROFESSIONS,  BUSINESSES,  OR  OCCUPATIONS 

Sec. 

727.  Regulation  of  Professions,  Businesses,  or  Occupations 

728.  Right  to  Engage  in  a  Business  or  Profession 

729.  Federal  Trade  Commission  Powers 

730.  Declaration  Vel  Non  Vendor's  Merchandise  Offends  Federal  Regulations 

731.  Pendency  of  Criminal  Prosecution  no  Bar  to  Declaration  of  Rights 

732.  Attorneys*  Fees 

733.  Disbarment  Proceedings 

734.  Practice  of  Law  or  Medicine 

735.  Right  to  Transact  Business  Under  an  Assumed  Name 

736.  Fair  Labor  Standards  Act 

737.  Declaration  as  to  Veterans  Rights  to  Preferential  Employment 

738.  Labor  Relations  Board 

§  727.    Regulation  of  Professions,  Businesses,  or  Occupations 

Under  a  statute  attempting  to  regulate  the  sale  of  certain 
prophylactic  articles  by  registered  pharmacists,  the  right  of  a  de- 
partment store  owner  to  engage  in  the  selling  of  such  articles  is 
properly  determinable  in  a  declaratory  action.* 

The  right  of  one  engaged  in  a  profession  to  advertise  may  be 
determined  in  a  declaratory  action,  or  the  right  to  engage  in  a  pro- 
fession or  business  generally  may  be  determined  in  a  declaratory 
action.* 


1.  Ky. — Markendorf  v.  Friedman, 
280  Ky.  484,  133  S.W.2d  516,  ap- 
peal dismissed  Friedman  v.  Mark- 
endorf, 60  S.Ct.  610. 

2.  U.S. — Georgia  Ass'n  of  Osteo- 
pathic Physicians  and  Surgeons 
V.  Allen,  D.CGa.,  31  F.Supp.  206. 
Ala. — Board  of  Cosmetological 
Examiners  of  Jefferson  County  v. 
Gibbons,  238  Ala.  612,  193  So.  116. 
wherein  it  is  held  that  the  giving 
of  free  demonstrations  of  cosme- 
tics, solely  for  the  purpose  of  pro- 
moting retail  sales,  did  not  con- 
stitute "practice  of  cosmetology" 
within  a  statute  regulating  such 


practice  where  demonstrations 
were  not  carried  to  a  point  of 
beauty  treatments  known  as  "fa- 
cials" and  were  conducted  with 
none  of  the  equipment  of  a  beauty 
parlor  and  were  not  held  out  as 
beauty  treatments. 
Conn.— Sage-Allen  Co.  v.  Wheel- 
er, 119  Conn.  667,  179  A.  195,  98 
A.L.R.  897. 

Ky.— Reynolds  v.  Walz,  278  Ky. 
309,  128  S.W.2d  734. 
Mich. — Kindy  Opticians  ▼.  Michi- 
gan State  Board  of  Examiners  in 
Optometry,  291  Mich.  152,  289 
N.W.    112,   wherein   it  was   held 
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The  rights,  liabilities,  and  legal  relations  of  one  engaged  in  the 
real  estate  business  or  in  the  occupation  of  a  real  estate  broker 
under  a  statute  creating  a  real  estate  commission  is  a  proper  sub- 
ject to  be  determined  in  a  declaratory  action.*  The  right  of  the 
plaintiff,  a  dentist,  to  determine  whether  or  not  he  may  lawfully 
employ  a  registered  nurse  to  administer  an  anaesthetic,  and  as  to 
Avh  ether  or  not  such  administration  was  in  violation  of  the  laws 
of  the  state  are  questions  properly  decreed  in  a  declaratory  action.-* 

As  to  whether  or  not  as  a  condition  precedent  one  is  required 
to  make  a  deposit  to  engage  in  a  profession  or  business  will  be 
adjudicated  in  a  declaratory  action."  However,  declaratory  action 
will  not  He  to  determine  whether  the  plaintiff's  plan  or  scheme  of 
doing  business  is  subject  to  regulation  by  state  authorities  where 
there  is  no  question  of  public  interest  involved  and  no  actual  con- 
troversy existing,  but  it  appearing  that  the  plaintiff  merely  sought 
advice  as  to  the  legality  of  his  proposed  plan  of  doing  business.® 


that  a  State  Board  of  Examiners 
in  Optometry  could  not  interfere 
with  a  foreign  corporation  li- 
censed to  conduct  the  business  of 
a  dispensing  optician  to  engage 
therein. 

N.Y. — Kirn  v.  Noycs,  262  App. 
Div.  581,  31  N.Y.S.2d  90.  appeal 
denied  263  App.Div.  905.  32  N.Y. 
S.2d  374. 

Buhl  V.  University  of  State  of 
New  York,  N.Y.Sup..  182  Misc. 
786,  50  N.Y.S.2d  392,  holding  that 
a  declaratory  judgment  is  appro- 
priate to  determine  the  validity  of 
the  regulations  of  the  Board  of 
Regents  of  the  State  University 
treating  the  use  of  the  word  "doc- 
tor" by  a  licensed  chiropodist  as 
a  fraud  in  certain  cases,  since  it 
will  permit  an  adjudication  with- 
out risk  of  suspension  of  a  pro- 
fession license. 

N.Y. — Brown  v.  University  of 
State  of  New  York,  150  Misc.  193, 
267  N.Y.S.  859.  appeal  dismissed 
242  App.Div.  85.  273  N.Y.S.  809, 
motion  denied  265  N.Y.  290.  192 
N.E.  416,  affirmed  266  N.Y.  598. 
195  N.E.  217. 


Pa- — Penn  Chiropractors  Ass'n  v. 
Metzger,  47  Dauph.  67  (Pa.). 

See  also,  section  728,  infra. 

Simon  v.  City  of  York,  30  D.  & 
C.  487,  51  York  117  (Pa.). 

3.  Ky.— Hoblitzel  v.  Jenkins.  204  Ky. 
122,  263  S.W.  764. 

4.  Ariz.— State  v.  Borah,  51  Ariz. 
318.  l(i  P.2d  757.  115  A.L.R.  254. 

5.  Eng. — Lawson  v.  Interior  Fruit 
Committee,  42  B.C.  493  (1930). 

James  v.  Commonwealth  of 
Australia,  41  C.L.R.  442  (1928). 

Western  Australian  Insurance 
Co.,  Ltd.  V.  Attorney- General  and 
the  Minister  for  Industry  and 
Commerce  (1926)  Ir.R.  57. 

Scottish  Motor  Traction  Com- 
pany. Limited  v.  County  Counsel 
of  the  County  of  Lanark  (1929) 
S.C.  110.  reversing  (1928)  S.C. 
909  (Scot.). 

6.  Eng. — Sutton  Harbour  Improve- 
ment Company  v.  Foster  (1920) 
123  L.T.R.  549,  89  L.J.Ch.  540.  36 
T.L.R.  590.  18  L.G.R.  557.  The 
manner  of  conducting  a  fish  mark- 
et   without    the    consent    of    the 
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Where  it  appeared  that  the  plaintiff,  by  implication,  sought  to 
ask  the  court  by  the  form  of  the  action  to  declare  what  charges  in 
excess  of  75  cents  plus  taxes  it  might  make  without  violating  the 
law,  in  an  action  brought  by  a  ticket  broker  against  the  commis- 
sioner of  the  Department  of  Licenses,  it  was  held  that  the  declara- 
tory action  was  inappropriate  for  the  relief  sought,  since  in  such  a 
venture  the  court  might  not  be  any  more  successful  than  the  plain- 
tiff in  the  scheme  it  had  already  devised.  The  commissioner  had 
statutory  and  exclusive  authority  to  promulgate  such  rules  and 
regulations,  in  connection  with  the  plaintiff's  business  as  a  ticket 
broker,  as  might  be  deemed  necessary  for  the  protection  of  the 
public,  and  where  it  appeared  that  the  commissioner's  rulings  were 
legal,  the  court  could  go  no  farther  in  a  declaratory  action,  and 
certainly  could  not  direct  the  commissioner  to  make  more  rules 
and  regulations  which  are  not  in  advance  subject  to  judicial  in- 
quiry, or  place  in  the  hands  of  the  plaintiff  a  scheme  of  charges  for 
which  it  would  have  immunity  from  the  future  rules  and  regula- 
tions which  the  commissioner  might  thereafter  legally  establish. 
Neither  could  the  court  advise  the  plaintiff  of  a  scheme  of  charges 
for  which  it  might  have  immunity  from  prosecutions  under  the 
criminal  law7 

Where  it  appeared  that  a  pawn  broker  had  employed  certain 
methods  of  doing  business  in  the  past,  and  had  suspended  them 
only  because  of  the  threats  of  the  defendant  commissioner  of 
licenses,  and  the  plaintiff  contended  that  it  should  be  allowed  a 
declaratory  judgment  rather  than  to  be  subjected  to  the  risk  of 
testing  its  right  in  litigation  following  the  revocation  of  its  li- 
censes, and  where  it  appeared  that  the  plaintiff  had,  in  the  past, 
employed  the  various  methods  drawn  in  question,  in  the  declara- 
tory action,  of  doing  business  and  desired  to  resort  thereto  in  the 
future,  a  declaratory  action  is  appropriate  for  this  purpose  and  does 
not  amount  to  the  mere  asking  of  advice.* 

wharfmaster  determined.  Louisville,  279  Ky.  712,  131  S.W. 

CaL— Hayden  Plan  Co.  v.  Woods,  2d  923. 

97  CaLApp.  1,  275  P.  248.  7.  N.Y.— McBride    Theatre    Ticket 

Kan.— Johnson  v.   City  of  Law-  Office  v.  Moss,  54  N.Y.S.2d  883, 

fence,  120  Kan.  65,  241  P.  1083.  see  also,  183  Misc.  14,  52  N.Y.S. 

City's  power  to  suppress,  regulate,  2d  418. 

and   prohibit   billiard    tables    de-  8.  N.Y.— Modell   Pawn   Brokers   ▼. 

Glared.  Moss,  184  Misc.  817,  55  N.Y.S.2d 

Ky.— See  also,  Worden  v.  City  of  73. 
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§  728.    Right  to  Engage  in  a  Business  or  Profession 

As  between  a  state  board  of  dental  examiners  and  a  university 
dental  department,  the  question  of  whether  or  not  students  had  a 
right  to  practice  dentistry  under  the  instructor's  supervision  and 
charge  a  fee  therefor  is  determinable  in  a  declaratory  action.* 

The  right  of  engineers  to  engage  in  the  business  or  occupation 
of  engineering,  under  statutes  attempting  to  regulate  the  same, 
will  be  adjudicated  in  a  declaratory  actionJ<>  As  to  whether  or 
not  one  licensed  to  practice  osteopathy  may  engage  in  the  practice 
of  optometry  without  an  additional  certificate  of  registration  will 
be  declared." 

A  declaratory  action  is  proper  to  determine  whether  or  not  an 
intern  in  a  hospital  is  illegally  practicing  medicine,  in  that  he  did 
not  possess  a  license.  If  such  intern  were  not  violating  the  law, 
then  there  would  be  no  basis  for  a  criminal  charge  against  him, 
and  the  act,  under  which  the  criminal  charge  of  illegfal  practice  by 
the  intern  was  made,  was  ambiguous,  and  since  it  is  the  purpose  of 
the  declaratory  judgment  statute  to  determine  personal  and  prop- 
erty rights  and  status  when  in  doubt,  there  was  sufficient  reason, 
under  the  circumstances  in  the  instant  case,  to  invoke  the  declara- 
tory procedure,  especially  where  it  appeared  that  the  acts  of  the 
intern,  in  the  instant  case,  had  been  common  practice  for  many 
years.  ^*  So,  too,  as  to  whether  or  not  a  barber  is  lawfully  entitled 
to  engage  in  that  occupation  will  be  determined  in  a  declaratory 
action."  As  to  whether  or  not  a  plaintiff  is  entitled  to  certificates 
of  registry  or  enrollment  authorizing  his  vessels  to  engage  in 
coastwise  trade,  will  be  declared.**  Right  of  plaintiff  to  engage 
in  insurance  business  of  a  certain  class  under  prescribed  regulations 

9.  Tenn. — Powers    v.    Vinsant,    165  12.  Fla. — Watson  v.  Centre  Espanol 

Tcnn.  390,  54  S.W.2d  938.  It  was  Dc  Tampa,  —  Fla.  — ,  30  So.2d 

held  that  such  right  on  the  part  288. 

of  students  existed.  13.  Ala. — Klein  v.  Jefferson    County 

la  TeiUL^State  Board  of  Examiners  Building  and  Loan  Ass'n,  239  Ala. 

for  Architects  and  Engineers  v.  460,  195  So.  593. 

Standard   Engineering  Company,  Waih. — McDermott  v.  State,  197 

157  Tenn.  157.  7  S.W.2d  47.  Wash.  79,  84  P.2d  372. 

11.  Kan.— State  v.  Eustace,  117  Kan.  14.  U.S.— The  Tanamo,   C.C.A.N.Y., 

746,  233  P.  109.  It  was  held  in  the  83  F.2d  161. 

above-entitled  case  that  they  could 

not  so  engage. 
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is  a  proper  subject  matter  for  adjudication  in  the  proceedings  we 
have  under  discussion.'" 

A  proceeding  for  a  declaration  will  lie  on  behalf  of  a  liquor 
dealer  with  reference  to  his  right  to  continue  the  business  pending 
a  final  disposition  of  an  election  contest  of  a  local  option  election.'* 

In  order  to  determine  whether  or  not  the  plaintiff  may  continue 
in  the  liquor  business,  it  is  not  necessary  that  there  should  be  a  dis- 
puted question  of  fact  and  such  business  is  so  interwoven  with 
property  rights  that  a  declaratory  judgment  will  not  be  denied  on 
the  ground  that  it  would  interfere  with  the  enforcement  of  criminal 
laws.'^  As  to  whether  or  not  plaintiff  has  lost  his  right  to  sell  alco- 
holic beverages,  to  be  consumed  upon  his  premises,  will  be  de- 
clared.'* 

A  declaratory  action  by  a  municipality  would  lie  to  test  the 
right  of  a  liquor  dealer  to  sell  liquor  within  five  hundred  feet  of 
a  church.  The  defendant  asserted  the  right  to  sell  alcoholic  liquor 
under  a  restaurant  beer  permit.  The  trial  court  denied  the  declar- 
ation on  two  grounds,  one  was  that  the  decision  of  the  liquor  con- 
trol commission  was  filial,  and  secondly  that  the  liquor  control 
commission  was  a  necessary  party,  and  it  was  held  on  review  that 
neither  ground  was  sound,  and  the  judgment  of  the  trial  court  was 
reversed  and  the  case  remanded.'* 

Where  the  plaintiff,  a  woman,  contended  that  she  was  a  skilled 
bartender,  and  that  she  would  be  deprived  of  the  valuable  right,  in 
the  continuance  of  her  trade,  if  an  ordinance  enacted  by  a  mu- 
nicipality, providing  that  no  female  should  be  employed  for  the 
purpose  of,  or  permitted  to  serve  liquor  by  the  drink  over  any  bar 
or  counter,  were  upheld,  and  that  subsequent  to  the  effective  date 
of  the  ordinance,  she  entered  into  an  oral  contract  with  the  de- 
fendant to  work  as  a  bartender  for  the  defendant,  and  the  court  on 
review,  held  that  the  plaintiff  was  entitled  to  maintain  the  action, 

15.  Enflr.— Scales  v.  Registrar  of  Com-  18.  Conn.— Town  of  W.  Hartford  v. 
panics  (1920)  N.Z.  821.  Willetts,  125  Conn.  266,  5  A.2d  13. 

16.  Ky. — Rodgers  v.  Webster,  266  Ky.  19.  Conn. — Town    of    Newington    v. 
679,  99  S.W.2d  781.  Mazzoccoli,  133  Conn.  146,  48  A. 

17.  N.Y.— New  York  Foreign  Trade  2d  729. 

Zone  Operators  v.   State  Liquor  FUu — Brown   v.    Foley,    158   Fla. 

Authority,  285  N.Y.  272,  34  N.E.  734,  29  So.2d  870. 

2d  316. 
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notwithstanding  the  fact  that  it  was  an  oral  contract  of  employment, 
especially  since  the  instrument  assailed  was  a  municipal  ordinance, 
which  is  expressly  covered  by  the  declaratory  statute.*® 

The  right  to  engage  in  a  profession  or  line  of  business  is  an 
appropriate  subject  for  a  declaratory  judgment.*^ 

Where  the  plaintiff  operated  a  foreign  trade  zone  established 
pursuant  to  statute  and  as  a  part  of  the  plaintiff's  business,  added 
water  to  foreign  distilled  spirits  to  reduce  the  alcoholic  "proof" 
and  to  increase  the  volume,  and  the  defendants,  as  the  State  Liquor 
Department  and  members  thereof,  threatened  to  enjoin  the  plain- 
tiff from  performing  such  .acts  unless  the  plaintiff  obtained  a  dis- 
tiller's license,  necessary  jural  relations  existed  for  a  declaratory 
judgment  to  determine  whether  the  plaintiff  was  required  to  have 
such  license. 

And  it  may  be  added,  that  in  connection  with  the  foregoing, 
that  where  the  only  questions  to  be  determined,  was  whether  or  not 
the  plaintiff  was  bound  to  have  license  from  the  State  Liquor  Au- 
thority to  engage  in  activity  of  rectification  of  alcohol  or  spirits 
within  the  Alcoholic  Control  Act  and  whether  the  state  had  con- 
stitutional power  to  so  control  and  tax  merchandise  brought  into 
the  zone  such  questions  were  ^'questions  of  law";  the  determina- 
tion of  which  would  serve  some  practical  end  in  quieting  an  un- 
certain jural  relation,  for  which  a  declaratory  judgment  was  proper; 
even  where  there  was  no  dispute  as  to  the  facts.** 

A  complaint  is  defective  where  it  shows  the  plaintiff  is  a  non- 
resident of  the  state  where  she  assailed  a  law  regarding  the  licens- 
ing of  nurses,  and  was  also  defective  in  not  alleging  the  completion 
of  the  educational  requirements  set  forth  in  the  statute,  and  was 
likewise  faulty  in  not  averring  the  grounds  of  refusal  on  the  part 


20.  PUu— Brown  v.    Foley.   158   Fla.  &  C.  487,  51  York.  117  (Pa.). 
734,  29  So.2d  870,  and  in  the  cited  Penn    Chiropractors    Ass'n    v. 
case  the  court  held  that  the  ordi-  Metzger,  47  Dauph.  tl  (Pa.), 
nance  was  invalid.  See  section  727,  note  2,  supra. 

21.  U.S.— Georgia  Ass'n  of  Osteo-  22.  N.Y.—New  York  Foreign  Trade 
pathetic  Physicians  and  Surgeons  Zone  Operators  v.  State  Liquor 
V.  Allen,  D.C.Ga.,  31  F.Supp.  206.  Authority.  285  N.Y.  212,  34  N.E. 
Pa.— Simon  v.  City  of  York,  30  D.  2d  316. 
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of  the  licensing  power  to  permit  the  plaintiff  to  take  the  exami- 
nation*' 

As  to  whether  or  not  a  price  fixing  law  is  valid  will  be  determined 
by  a  declaratory  action.** 

In  an  action  for  a  declaratory  judgment  regarding  validity  of  a 
statute  creating  a  board  with  authority  to  fix  minimum  prices  in 
a  certain  line  of  business,  the  evidence  was  insufficient  to  impeach 
the  legislative  findings  regarding  the  necessity  of  the  enactment  of 
the  statute  in  the  interest  of  public  health,  and  to  prevent  unfair 
trade  practices  and  destructive  price  wars.*' 

In  an  action  by  the  state,  on  relatioij  of  the  state  board  of  ex- 
aminers in  optometry,  against  one,  alleged  to  be  engaged  in  that 
profession,  it  appeared  that  in  a  prosecution  before  the  federal 
trade  commission,  the  defendant  was  charged  with  using  unfair 
methods  of  competition  in  commerce  contrary  to  the  federal  stat- 
ute. Advertisements  in  connection  with  the  matter  before  the  fed- 
eral trade  commission  were  similar  to  those  in  the  instant  case,  and 
in  the  proceeding  before  the  federal  trade  commission,  the  de- 
fendant denied  that  he  was  engaged  in  commerce  or  trade  of  any 
kind  intrastate  or  interstate,  but  stated  the  facts  to  be  that  he 
was  engaged  in  the  practice  of  the  profession  of  optometry,  and 
was  not  therefore  amenable  to  the  provisions  of  the  federal  trade 
comm^sion  act,  and  denied  for  that  reason  that  the  federal  trade 
commission  had  any  jurisdiction  over  the  practice  of  the  profes- 
sion of  optometry,  in  which  the  defendant  was  engaged,  and  it  was 
held  under  such  circumstances,  the  defendant  could  not  now  claim 
to  avoid  the  charge  of  the  practicing  of  the  profession  of  optometry 
that  he  was  engaged  in  business  or  commerce.** 

Where  it  appears  that  it  is  claimed  a  party  has  engaged  in  busi- 
ness in  violation  of  rules  against  unfair  competition,  a  declaratory 
action  is  an  ideal  remedy  to  determine,  fix,  and  stabilize  the  rights 

23.  N.Y. — Neyerlin    v.    Managan,   24      26.  Va. — Ritholz    v.    Commonwealth 
N.Y.S.2d  19.  of  Virginia,  184  Va.  339,  35  S.E. 

24.  N.M.— Arnold  v.   Board  of  Bar-  2d  210,  see  also 

ber  Examiners,  45  N.M.  57,   109  Ark.— Ritholz  v.  Ark.  State  Board 

P.2d  779.  of  Optometry,  206  Ark.  671,  177 

25.  U.S.— Publix  Cleaners  v.  Florida  S.W.2d  410. 

Dry  Cleaning  and  Laundry  Board,  Wis. — Ritholz    v.    Johnson,    246 

D.CFla.,  32  F.Supp.  31.  Wis.  442,  17  N.W.2d  590. 
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of  the  parties  in  these  circumstances.*^  And  it  should  seem  to  be 
immaterial  whether  the  basis  for  the  charge  of  unfair  competition 
rested  upon  contract  or  otherwise. 

§  729.    Federal  Trade  Commission  Powers 

Where  a  manufacturer  of  drugs  contended  that  its  advertise- 
ments were  lawful  and  that  the  federal  trade  commission  had  no 
lawful  right  to  issue  a  complaint,  the  federal  district  court  did  not 
have  jurisdiction  of  the  manufacturer's  action  for  a  declaratory 
judgment  regarding  the  limits  of  the  commission's  authority  to 
control  the  contents  of  the  manufacturer's  labeling  and  advertis- 
ing** 

The  inconvenience  and  expense  of  a  trial  of  a  complaint  before 
the  federal  trade  commission  is  a  part  of  the  social  burden  of  liv- 
ing under  our  form  of  government  and  constitutes  no  reason  for 
a  review  by  means  of  an  action  for  declaratory  judgment  of  a  pre- 
liminary order  of  the  federal  trade  commission.** 

§  730.    Declaration  Vel  Non  Vendor's  Merchandise  Offends  Fed- 
eral Regulations 

A  plaintiff  manufacturer  of  chocolates  is  not  entitled  to  a  declar- 
atory judgment  vel  non,  its  products  is  barred  by  federal  regula- 
tions promulgated  in  virtue  of  the  authority  conferred  by  Federal 
Food,  Drug,  and  Cosmetics  Act.*® 

The  potentiality  of  a  conflict  in  administration  between  federal 
and  local  regulations  with  reference  to  a  sale  of  products,  and  par- 
ticularly in  view  of  the  insistance  of  the  local  authorities  upon  com- 
pliance with  the  demands  of  the  local  regulations,  justifies  a  decla- 
ration of  rights.*' 

27.  Pa.— Myers  v.  Blue  Mountain  29.  D.C.— Miles  Laboratory  v.  Fed- 
Camp,  58  Montg.  364.  eral  Trade  Commission,  D.C.D.C, 

28.  D.C.— Miles  Laboratory  v.  Fed-  50  F.Supp.  434,  affirmed  140  F. 
eral  Trade  Commission,  140  F.2d  2d  683,  78  U.S.App.D.C.  326,  cer- 
683,  78  U.S.App.D.C.  326,  cer-  tiorari  denied  322  U.S.  752,  64  S. 
tiorari  denied  322  U.S.  752,  64  S.  Ct.  1263,  88  L.Ed.  1582. 

Ct.  1263,  88  L.Ed.  1582.  30.  U.S.— Cook  Chocolate  Co.  v.  Mil- 

Va.— Ritholz  v.  Commonwealth  of  ler,  72  F.Supp.  573. 

Virginia,  184  Va.  339,  35  S.E.2d  31.  N.Y.— Quaker  Oats  Co.  v.  City  of 

210.  New  York,  295  N.Y.  527,  68  N.E. 
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§  731.    Pendency  of  Criminal  Prosecution  no  Bar  to  Declaration 
of  Rights 

The  fact  that  the  plaintiff  in  a  declaratory  proceeding  has  al- 
ready been  subjected  to  a  criminal  prosecution,  which  is  pending 
at  the  time  that  the  declaratory  proceeding  is  initiated,  would  not 
in  any  manner  militate  against  the  right  to  obtain,  or  the  court  to 
grant,  a  declaratory  judgment,  with  respect  to  the  plaintiffs  rights 
under  the  law  he  is  charged  with  having  violated,  and  to  clarify 
such  rights,  the  declaratory  action  is  brought,  if  such  criminal 
prosecution  involves  a  property  right,  or  a  right  to  engage  in  a 
business  or  profession.'* 

§  732.    Attorneys'  Fees 

Whether  or  not  a  county  attorney,  who  prosecuted  nuisance 
abatment  proceedings  against  an  automobile  transporting  whisky 
illegally,  is  entitled  to  an  attorneys'  fee  and  other  costs  out  of 
proceeds  of  sale  of  the  automobile  it  seems  is  properly  determin- 
able in  a  declaratory  action.'*  Determination  of  the  amount  of 
attorneys'  fees,  as  between  attorneys  and  an  importer,  their  client, 
on  a  contract  made  with  the  attorneys  to  recover  funds  from  the 
government  will  be  settled  in  a  declaratory  action.'* 

Where  a  client  sought  to  have  the  court  determine  and  declare 
that  on  the  basis  of  a  written  agreement  of  retainer,  between  the 
client  and  the  attorney,  to  the  effect  that  the  attorney  had  no  claim 
or  cause  of  action  against  the  plaintiff  for  attorney's  fees,  and  no 
attorney's  lien  on  the  plaintiff's  judgment,  or  on  the  proceeds  of 
a  settlement  agreement,  settling  the  said  judgment,  and  directing 
the  attorney  to  repay  to  the  plaintiff  a  sum  of  money  that  had 

2d  593,  see  also,  270  App.Div.  841,  De  Tampa,  —  Fla.  — ,  30  So.2d 

61  N.Y.S.2d  379,  185  Misc.  238,  56  288. 

N.Y.S.2d  548.  It  was  held  by  the  Iowa— Merchants  Motor  Freight 

Court  of  Appeals  of  New  York  v.    State    Highway    Commission, 

that  although  such  a  declaration  239  Iowa  888,  32  N.W.2d  773. 

would  not  be  held  to  invalidate  Astrander    v.    Linn,   237    Iowa 

the  ordinance  in  advance  of  its  be-  223,  22  N.W.2d  223. 

ing  administered   on   a  mere   in-  33.  Kan. — Norton  v.  Board  of  Coun- 

sistence  of  conflict  with  the  fed-  ty  Com'rs.  of  Saline  County,  118 

eral  law.  Kan.  659,  236  P.  819. 

32.  Fla. — Watson  v.  Centro  Espanol  34.  CaL — Rosenberg  v.  Lawrence,  10 

Cal.2d  590,  75  P.2d  1082. 
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theretofore  been  paid  by  the  plaintiflF  to  said  attorney,  it  was  held 
that,  although  there  were  some  statements  contained  in  an  affi- 
davit submitting  the  motion  seeking  above  relief  which  might 
have  empowered  the  court  to  fix  the  proper  amount  of  the  attor- 
ney's lien,  in  the  event  the  court  should  decide,  that  he  had  not 
forfeited  his  right  to  compensation,  but  no  such  relief  was  formally 
asked  for.  The  court  did  not  fix  the  amount  thereof,  and  de- 
nied the  motion,  and  since  the  burden  of  establishing  res  adjudi- 
cata  is  upon  him  who  claims  it,  the  court  held  that  the  attorney 
had  failed  to  establish  that  a  prior  order  constituted  an  adjudica- 
tion of  the  amount  of  his  attorney's  fees;  this  is  especially  true 
since  it  is  apparent  that  the  plaintiff  had  merely  sought  a  declar- 
ation that  the  attorney  had  forfeited  all  right  to  compensation  and 
a  direction  for  repayment  of  money  already  paid.^* 

In  an  action  for  declaration  of  rights  and  legal  relations  of  at- 
torneys interested  in  the  distribution  of  a  fund  paid  into  court 
by  a  defendant  railroad  in  a  shipper's  suit  to  enforce  an  award  of 
the  Interstate  Commerce  Com'mission  for  damages  for  overcharges, 
it  is  proper  in  a  summary  proceeding  on  motion  of  one  of  such 
attorneys  to  fix  his  fees,  especially  where  an  answer  to  a  motion 
also  invoked  the  declaratory  judgment  law.  Unquestionably  a 
court  has  power,  under  the  declaratory  judgment  law,  to  adjust 
differences  between,  and  adjudicate  liens  of  attorneys  for  plain- 
tiff in  such  an  action  in  a  summary  proceeding,  on  a  motion  or 
petition  in  such  suit,  by  one  of  such  attorneys,  for  compensation, 
payable  from  the  fund  deposited  in  court.** 

It  would  seem  that  an  action  for  declaration  of  rights  would  be 
an  appropriate  remedy  to  determine  whether  or  not  a  contract 
entered  into  with  attorneys  was  champertous.  So,  also,  it  seems 
clear  enough  that  the  right  of  an  attorney  to  a  lien  will  be  de- 
clared.*^ 

35.  N.Y.— Ellis  V.  Mitchell,  193  Misc.  trust  funds  was  the  subject  of  a 
956,  85  N.Y.S.2d  398.  declaration  in  an  independent  ac- 

36.  U.S. — Adair  Lumber  Co.  v.  At-  tion  therefor.  The  form  of  judg- 
chison,  T.  &  S.  F.  Ry.  Co.,  D.C.  ment  entered  is  set  out  in  the 
Mo.,  19  F.Supp.  415.  opinion.  See  however,  217  Ind. 
Ind.— City  Nat.  Bank  &  Trust  Co:  305,  27  N.E.2d  764. 

of  South  Bend  v.  American  Nat.      37.  U.S. — Chicago  Bank  of  Commerce 
Bank,   Ind.App.,  24   N.E.2d   558.  v.    McPherson,    D.C.Mich.,   2    F. 

Attorney's    fees    payable    out    of  Supp.  110,  affirmed  C.C.A.,  62  F. 
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It  has  also  been  held  that  attorneys  who  entered  into  a  retainer 
agreement  with  the  administrators  of  an  estate,  were  at  liberty 
to  bring  an  action  against  such  administrators  for  a  declaratory 
decree  fixing  their  right  and  status  under  such  agreement.'* 

In  an  insurance  company's  action  for  a  declaration  of  rights  un- 
der an  automobile  liability  policy  against  the  insured,  who  filed 
a  counter-claim  for  the  expenses  incurred  by  virtue  of  the  insur- 
ance company's  failure  to  discharge  its  obligations  under  the  policy, 
the  insured  could  recover  a  reasonable  attorney's  fee  incurred  in 
defending  an  action  for  death  occurring  in  an  automobile  accident. 

Likewise  in  such  an  action,  where  the  judgment  holders  filed  a 
counter-claim  against  the  insurance  company  for  the  amount  of 
the  judgment,  the  allowance  to  them  of  a  reasonable  attorney's 
fee  as  part  of  their  costs  of  their  defense  to  the  declaratory  action 
and  costs  of  their  countersuit,  would  be  held  in  abeyance,  until 
a  similar  claim  was  made  in  behalf  of  the  person  who  was  also 
joined  in  the  declaratory  action,  but*  whose  action  against  the  in- 
sured had  not  been  determined,  where  there  was  a  doubt  on  the 
law. 

Also  in  such  a  case,  the  insured's  right  to  relief  for  probable 
outlay  in  an  undetermined  action  against  the  insured  for  damages 
sustained  in  an  automobile  accident,  would  also  be  held  in  abey- 
ance, pending  a  decision  in  such  an  action,  and  counsel  for  the 
persons  instituting  such  action  would  be  given  an  opportunity  to 
file  a  claim  for  counsel  fees.'* 

§  733.    Disbarment  Proceedings 

Where  a  bar  association  or  commission  is  authorized  by  law  to 
disbar  attorneys,  a  declaratory  action  may  be  maintained  to  in- 


2d  393,  certiorari  denied  289  U.S.  Co.,  129  N.J.  Eq.  389,  20  A.2d  359. 

736,  53  S.Ct.  596,  11  L.Ed.  1484.  Ohio— Meyers    v.    Johnston,    14 

Eng.— See  also,  In  re  Eden  (1920)  Ohio  Supp.  65. 

2  K.B.  ^ZZ,  123  L.T.R.  134,  64  Sol.  39.  U.S.— State  Farm  Mut.  Auto.  Ins. 

Jo.  357.  ^       Co.   V.   Brooks,   D.C.Mo.,  43   F. 

See  also,  section  596,  supra.  '      Supp.    870,    reversed    on    other 

N.Y.— Ellis  V.  Mitchell,  193  Misc.  grounds,    C.C.A.,    136    F.2d   807, 

956,  85  N.Y.S.2d  398.  certiorari  denied  320  U.S.  768,  64 

38.  N.J.— Murphy  v.  Westfield  Trust  S.Ct  80,  88  L.Ed.  459. 
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qtfire  into  the  regularity  and  validity  of  such  proceedings  by  or 
on  behalf  of  such  association.*® 

§  734.    Practice  of  Law  or  Medicine 

A  suit  by  an  insurance  company  for  a  declaratory  judgment  as 
to  whether  or  not  the  actions  of  its  adjusters  constituted  **law 
business"  or  "practice  of  law"  can  be  maintained,  and  this  is  par- 
ticularly so  where  a  general  chairman  of  bar  committee  and  ad- 
visory committee  consented  to  the  making  of  such  declaration,  and 
irrespective  of  any  criminal  provision  contained  in  a  statute  in  the 
particular  jurisdiction.*'  As  to  whether  or  not  a  corporation  is 
engaged  in  the  unauthorized  practice  of  law  or  medicine  will  be 
declared.**  Also,  a  declaratory  action  is  an  appropriate  remedy 
to  determine  the  right  of  plaintiff  to  practice  law  during  his  in- 
cumbency in  a  public  office,  as  in  the  case  of  an  attorney  holding 
the  office  of  justice  of  the  peace,  and  in  the  particular  case  it  was 
held  that  he  was  not  disqualified  from  so  doing  in  any  court  other 
than  his  own.*^  As  to  whether  or  not  an  attorney  may  practice 
law  without  being  required  to  pay  a  prescribed  license  fee  will  be 
adjudicated  in  a  declaratory  action.**  The  right  to  practice  law 
before  a  board,  commission,  or  court,  where  such  right  is  ques- 
tioned, is  a  proper  subject  matter  to  be  determined  in  a  declaratory 
action.** 

40.  Eng.— Cutler  v.  Law  Society  of  mond,  167  Va.  327,  189  S.E.  153. 
Manitoba  (1931)  4  D.L.R.  453  43.  U.S.  — -  Morgenthau  v.  Barrett, 
(Manit).  App.D.C,  108  F.2d  481,  reversing 

But  see,  Emmons  v.  Smitt,  D.C.  Barrett  v.  Morgenthau,  25  F.Supp. 

Mich.,  58  F.Supp.  869.  709,  certiorari  denied  60  S.Ct.  615, 

41.  Mo.— Liberty  Mut  Ins.  Co.  v.  309  U.S.  672,  84  L.Ed.  1017 
Jones,  Mo.,  130  S.W.2d  945,  125  which  case  involved  the  right  of 
A.L.R.  1149.  a  retired  army  officer  to  practice 

42.  U.S. — Jordan  v.  Group  Health  law  before  the  Treasury  Depart- 
Ass'n,  App.D.C,  107  F.2d  239.  ment  and  prosecute  claims  against 
Mich. — Kindy  Opticians  v.  Michi-  the  United  States  and  it  was  held 
gan  State  Board  of  Examiners  in  that  he  had  such  right  and  was  not 
Optometry,  291  Mich.  152,  289  inhibited  from  so  doing  by  10  U.S. 
N.W.  112,  wherein  it  was  declared  C.A.  §  932. 

State  Optometry  Board  could  not  Ky. — Young  v.  Grauman,  278  Ky. 

interfere  with  the  business  of  a  197,  128  S.W.2d  549. 

foreign  corporation  duly  licensed  44.  Ky. — Newlin  v.   Stuart,  273   Ky. 

as  a  dispensing  optician.  626,  117  S.W.2d  608. 

Va.— Richmond   Ass'n   of   Credit  45.  U.S.  —  Morgenthau  v.  Barrett, 

Men  V.  Bar  Ass'n  of  City  of  Rich-  App.D.C,  108  F.2d  481,  reversing 
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It  should  be  noted  that  it  has  been  held  that  a  complaint  al- 
leged that  the  plaintiff  was  licensed  to  practice  as  a  chiropractic 
physician  in  another  state,  and  licensed  as  a  naturopathic  physician 
in  still  another  state,  and  that  on  a  certain  date,  the  plaintiff  ap- 
plied for  a  license  to  practice  as  a  chiropractor  and  naturopathist 
in  the  state  of  New  York,  and  that  the  defendants  denied  said  ap- 
plication; that  the  plaintiff  had  been  arrested  and  subsequently 
convicted  on  the  charge  of  unlawful  practice  of  medicine,  and  he 
asserted  the  right  to  be  licensed  as  a  chiropractor  or  naturopathist, 
and  that  the  absence  of  provision  therefor  in  the  licensing  law 
constituted  a  violation  of  his  rights  under  the  Constitution  of  the 
United  States  and  the  state  of  New  York,  and  he  sought  a  de- 
claratory judgment  that  the  laws  of  the  state  of  New  York  did 
or  did  not  regulate  the  work  of  chiropractic  or  naturopathy;  that 
the  practice  of  said  arts  were  distinct  and  separate;  the  scope  of 
the  application,  if  any,  of  the  state  education  law  to  the  plaintiff, 
and  that  the  criminal  liability  of  the  plaintiff  incident  to  his  prac- 
tice of  such  arts,  and  the  complaint  was  assailed,  on  motion  to  dis- 
miss, and  it  was  held  that  the  plaintiff  was  not  entitled  to  any  of 
the  relief  sought,  and  the  complaint  dismissed,  and  the  law  regu- 
lating the  practice  of  medicine,  as  applied  to  physicians  and  sur- 
geons, was  valid  and  was  not  assailable  on  the  ground  it  did  not 
provide  for  the  licensing  applicants  to  practice  the  arts  of  chiro- 
practic and  naturopathy.** 

§  735.    Right  to  Transact  Business  Under  an  Assumed  Name 

In  many  states  there  exist  provisions  of  statutes  prohibiting 
any  one  from  carrying  on  business  under  an  assumed  name  unless 
a  certificate  has  been  filed,  setting  forth  the  name,  as  well  as  the 
name  of  the  person  using  it.  As  to  whether  or  not  a  corporation 
has  a  right,  under  such  a  statute,  to  resort  to  the  use  of  an  as- 
sumed name,  or  any  name  other  than  its  true  corporate  name,  will 
be  decreed  in  a  declaratory  action;  and  where  such  statute  fur- 
ther provides  that  it  does  not  apply  to  corporations,  this  does  not 
operate  to  prohibit  such  corporation  from  transacting  business 
under  an  assumed  name.*^  However,  a  foreign  corporation,  seeking 

Barrett  v.  Morgenthau,  25  F.Supp.  gents  of  the  State  of  New  York, 

70^,  certiorari  denied  60  S.Ct.  615.  82  N.Y.S.2d  83. 

46.  N.V.— Wendel   v.   Board   of   Re- 
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to  do  business  in  a  state  without  becoming  subject  to  state  regula- 
tions applicable  to  foreign  corporations,  is  not  entitled  to  maintain 
an  action  for  a  declaration  to  secure  judicial  approval  of  its  plan, 
there  being  no  question  of  public  interest  involved,  and  no  actual 
controversy  having  arisen,^*  whether  it  is  sought  to  engage  in 
business  under  an  assumed  name  or  otherwise. 

§  736.    Fair  Labor  SUndards  Act 

It  may  be  said  as  a  general  rule  that  a  justiciable  controversy  is 
presented  enabling  the  federal  district  court  to  assume  jurisdiction 
in  a  dispute  between  an  employer  and  his  employees,  when  the 
controversy  is  with  respect  to  the  applicability  of  the  Fair  Labor 
Standards  Act.**  But  where  an  employer  and  his  employees 
agreed  upon  a  reasonable  regular  rate  of  pay  in  excess  of  the  mini- 
mum rates  fixed  by  the  Fair  Labor  Standards  Act,  and  the  em- 
ployees were  making  no  claim  to  any  additional  compensation, 
there  was  no  necessity  for  intervention  by  the  administrator  of 
Wage  and  Hour  Division  in  the  employer's  action  for  a  declaration 
of  construction  as  regards  the  legality  of  such  contract.*** 

However,  a  complaint  alleging  that  certain  bulletins  circular- 
ized from  the  office  of  administrator  of  Wage  and  Hour  Division 
would  seem  to  exclude  plaintiffs  and  their  employees  from  Wage 
and  Hour  provisions  of  the  Fair  Labor  Standards  Act,  but  that  a 
conference  with  the  assistant  of  regional  director  of  Wage  and 
Hour  Division  failed  to  result  in  a  statement  to  such  effect,  with- 
out alleging  that  any  action  had  been  taken  to  enforce  the  pro- 
visions of  the  act  against  any  of  the  plaintiffs,  did  not  present  a 
"justiciable  controversy''  so  as  to  authorize  a  declaratory  judg- 
ment.*' 

A  labor  union  is  properly  joinable  in  action  for  a  declaration  of 
rights  in  an  actual  controversy  respecting  an  employer's  rights 

47.  Ky.  —  Meredith  v.  Universal  Connecticut  Importing  Co.  v. 
Plumbing  &  Construction  Co.,  272  Perkins^  D.C.Conn.,  35  F.Supp. 
Ky.  283,  114  S.W.2d  94.  414. 

48.  CaL— Hayden  Plan  Co.  v.  Wood,  50.  U.S.— Green  Head  Bit  &  Supply 
97  CaLApp.  1,  275  P.  248.  Co.  v.  Hendricks,  D.COkla.,  49 

Hayden  Plan  Co.  v.  Friedlan-  F.Supp.  698. 

der,  97  CaLApp.  12,  275  P.  253.  51.  D.C.— Babbitt  Auto  Parts  Co.  v. 

49.  U.S.— Bowie  v.  Gonzalez,  CCA.  Fleming,  D.CD.C,  51  F.Supp. 
Puerto  Rico.  117  F.2d  11.  360. 

1577 


Digitized  by 


Google 


§  736  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  25 

under,  and  in  connection  with  the  applicability  of  the  Fair  Labor 
Standards  Act  to  the  relations  of  the  employer,  and  its  employees 
who  are  members  of  the  labor  union.** 

An  injunction  in  a  declaratory  action  should  not  be  granted 
against  an  employee  of  the  Wage  and  Hour  Division  of  the  Fed- 
eral Department  of  Labor,  or  against  a  local  Federal  District  At- 
torney, on  a  mere  showing  that  the  administration  was  preparing 
to  enforce  the  Act  throughout  the  country  without  any  charge 
that  the  employee  and  District  Attorney  were  committing  or 
threatening  to  commit  some  irreparable  wrong,  since  such  em- 
ployee and  District  Attorney  were  not  sufficiently  responsible  under 
the  Fair  Labor  Standards  Act  to  entitle  the  plaintiff  to  maintain  an 
action  against  them  and  in  such  case  neither  could  the  invalidity 
of  the  Fair  Labor  Standards  Act  be  determined.** 

In  contentions  between  an  employer  on  the  one  hand  and  labor 
unions  and  the  United  States  District  Attorney  on  the  other  as  to 
whether  or  not  the  employer  is  subject  to  the  provisions  of  the  Fair 
Labor  Standards  Act,  it  was  held  in  the  cited  case,  that  an  actual 
controversy  was  presented  warranting  the  federal  court  in  assum- 
ing jurisdiction  of  the  controversy.** 

In  a  proceeding  for  a  declaration  with  regard  to  the  working  time 
of  underground  ore  miners  under  the  Fair  Labor  Standards  Act, 
a  declaration  rendered  was  limited  by  the  facts  of  the  case  then 
before  the  court,  but  was  decisive  of  the  exact  controversy  and  was 
not  subject  to  the  objection  that  it  was  too  narrow  to  cover  all 
but  a  few  of  the  employees  involved,  and  such  a  declaration  prop- 
erly failed  to  declare  rights  of  the  parties  as  they  might  exist  sub- 
sequent to  the  date  the  suit  was  filed  in  the  absence  of  any  facts 
to  support  a  finding  covering  that  period,  since  the  court  was  with- 
out power  to  enter  an  advisory  judgment  upon  a  hypothetical  state 
of  facts.** 

52.  U.S. — Sunshine    Mining    Co.    v.      54.  U.S. — Sunshine    Mining    Co.    y. 
Carver,  D.C.Idaho,  41  F.Supp.  60.  Carver,  D.CIdaho,  41  F.Supp.  6a 

Sunshine  Mining  Co.  v.  Carver,  See  also,  Sunshine  Mining  Co. 

D.C.Idaho,  34  F.Supp.  274.  v.  Carver,  D.CIdaho,  34  F.Supp. 

See  also,  Kentucky  Cottage  In-  274. 
dustries  v.  Hagan,  D.C.Ky.,  41  F.      55.  U.S.--Tenncssee  Coal  Iron  &  R. 

Supp.  451.  Co.  V.  Muscoda  Local  No.   123, 

53.  U.S.— Janes  v.  Lake  Wales  Citrus  CC.A.Ala.,  137  F.2d  176. 
Growers  Ass*n,  CCA.   Fla.,   110 

F.2d  653. 
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In  a  declaratory  action  seeking  a  determination  of  what  consti- 
tutes working  time  of  underground  ore  miners,  within  the  Fair 
L^bor  Standards  Act,  the  court  was  required  to  limit  its  decision 
to  issues  presented**  and  this  is  true  without  regard  to  what  might 
be  the  result  of  an  accounting  between  the  parties.*^ 

In  an  action  for  a  declaratory  judgment  determining  the  ap? 
plicability  of  the  Fair  Labor  Standards  Act  to  the  plaintiff  and  its 
employees,  or  the  unconstitutionality  of  the  act,  and  enjoining  the 
institution  of  actions  to  enforce  such  act,  the  employer  in  these 
circumstances  need  only  show  that  its  position  is  jeopardized  by 
the  act  and  proof  of  threats  to  enforce  the  act  is  unnecessary.** 

In  a  declaratory  judgment  action,  the  determination  of  what  con- 
stituted working  time  of  underground  ore  miners  within  the  Fair 
Labor  Standards  Act  involved  a  "question  of  fact"  on  which  the 
federal  district  court's  finding,  unless  clearly  erroneous,  was  con- 
clusive, and  the  only  question  of  law  involved  on  review  was 
whether  or  not  the  finding  was  clearly  erroneous.** 

Where  employers  were  engaged  in  growing  sugar  cane  and  in 
milling  such,'  as  well  as  cane  produced  by  other  farmers,  a  district 
court's  declaratory  judgment  that  the  employees  thereof  engaged 
in  transporting  raw  centrifugal  sugar  to  the  employers'  mills  to 
points  outside  of  such  mills,  or  any  necessary  incident  thereof  were 
entitled  to  the  protection  of  the  minimum  wage  provision  of  the 
Fair  Labor  Standard  Acts,  included  employees  engaged  in  trans- 
porting raw  sugar  or  molasses  from  an  employers'  warehouse  to 
points  outside  thereof,  and  also  included  employees  engaged  dur- 

56.  U.S.— Tennessee  Coal,  Iron  &  R.  ingr  denied  322  U.S.  771,  64  S.Ct. 
Co.  V.   Muscoda  Local  No.   123.  1257,  88  L.Ed  1596. 
C.C.A.Ala.,  135  F.2d  320,  rehear-  58.  U.S.— Brooks  v.  Southern  Diiiries, 
ing  denied  137  F.2d  176.  Affirmed  D.C.Fla.,  38  F.Supp.  588. 

321  U.S.  590,  64  S.Ct.  698,  88  L.  Sunshine  Mining  Co.  v.  Carver, 

Ed.  949,  152  A.L.R.  1014,  rehear-  D.C.Idaho.  41  F.Supp.  60. 

ing  denied  322  U.S.  771,  64  S.Ct.  Sunshine  Mining  Co.  v.  Carver, 

1257.  88  L.Ed.  1596.  D.C.Idaho,  34  F.Supp.  274. 

57.  U.S. — Tennessee  Coal,  Iron  &  R.  Kentucky  Cottage  Industries  v. 
R.  Co.  V.  Muscoda  Local  No.  123,  Hagan,  D.C.Ky.,  41  F.Supp.  451. 
C.C.A.Ala.,  135  F.2d  320.  rehear-  59.  U.S.— Tennessee  Coal,  Iron  &  R. 
ing  denied  137  F.2d  176.  Affirmed  Co.  v.  Muscoda  Local  No.  123, 
321  U.S.  590,  64  S.Ct.  698,  88  L.  CCA.  Ala..  137  F.2d  176. 

Ed.  949.  152  A.L.R.  1014.  rehear- 
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ing  the  grinding  season  in  the  repair  and  maintenance  of  the  mill- 
ing and  transportation  facilities  of  the  employers.*** 

A  .state  court  has  jurisdiction  to  render  a  declaratory  judgment 
in  determination  of  whether  an  employer  is  engaged  in  interstate 
commerce  so  as  to  be  subject  to  the  Fair  Labor  Standards  Act, 
where  his  employees  have  demanded  payment  of  salaries  in  ac* 
cordance  with  the  act,  and  he  has  also  been  threatened  with  prose- 
cution thereunder.*' 

Where  employees  had  claims  against  an  employer  for  overtime 
compensation,  provided  the  employer  and  employees  were  within 
the  purview  of  the  Fair  Labor  Standards  Act,  there  was  a  "con- 
troversy" sufficient  to  support  a  suit  by  the  employer  for  a  declara- 
tory judgment  fixing  the  rights  of  the  employer  and  employees 
under  the  above-mentioned  act.** 

§  737.    Declaration  as  to  Veteran's  R^hts  to  Preferential  Em- 
plo]rment 

Where  the  plaintiff  sought  a  judgment  declaring  among  other 
things,  that  he  was  entitled  to  a  preference,  as  a  disabled  veteran, 
under  the  constitution  of  the  state,  notwithstanding  any  contrary 
provision  which  might  be  contained  in  the  state  military  law,  it 
was  held  that  this  was  the  character  of  question  ordinarily  pre- 
sented in,  and  was  a  proper  case  for  invoking  the  power  of  the 
court,  to  make  a  declaratory  judgment  as  to  the  rights  of  the 
parties,  especially  since  the  undisputed  facts  show  that  it  was  a 
case  to  which  the  remedy  by  declaratory  judgment  action  was 
peculiarly  applicable.  The  remedy  of  a  declaratory  action  is  ap- 
plicable in  cases  where  a  constitutional  question  is  involved  or  the 
legality,  or  meaning  of  a  statute  is  in  question  and  especially  where 
no  question  of  fact  is  in  issue.  In  such  cases  pure  questions  of  law 
are  presented  and  it  is  difficult  to  imagine  a  case  where  the  de- 
claratory remedy  would  be  more  applicable.** 

60.  U.S.— Gonzalez  v.  Bowie,  CCA.  63.  N.Y.— Kobbcc  v.  McNamara,  82 
Puerto  Rico,  123  F.2d  387.  N.Y.S.2d  294. 

61.  Pa.— Mullin  v.  Gates,  Pa.Coni.  PL,  Dun   &   Bradstreet  v.   City   of 
44  Pa.Dist.  &  Co.  683.  New  York,  276  N.Y.  198,  11  N.E. 

62.  U.S.— Prescription  House  v.  An-  2d  728,  251  App.Div.  25,  295  N.Y. 
derson,  D.CTex.,  42  F.Supp.  874.  S.  351. 
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§   738.    Labor  Relations  Board 

An  action  for  declaratory  relief  may  be  maintained  where  a  con- 
troversy against  the  labor  relations  board  relates  to  the  board's 
povrer  to  act  at  all,  and  a  determination  in  favor  of  the  plaintiff 
would  render  any  further  proceeding  by  the  board  wholly  super- 
fluous, but  not  where  the  propriety  of  the  board's  action  rather 
than  its  power  to  act  is  in  question. 

An  action  for  declaratory  judgment  is  properly  maintainable  by 
an  employer  against  a  state  labor  relations  board  to  determine  the 
board's  power  to  act  to  investigate  which  of  two  labor  organiza- 
tions affiliated  with  the  same  parent  organization  had  the  right 
to  represent  the  employer's  employees  or  to  direct  an  election  to 
determine  the  question  of  such  representation.** 

Where  a  labor  union's  petition  for  the  determination  of  the 
employees'  representative  by  the  State  Labor  Relations  Board 
stated  a  case  belonging  to  the  general  class  within  the  board's 
jurisdiction  and  it  had  jurisdiction  of  the  parties,  the  insufficiency 
if  any,  of  the  petition  in  that  it  did  not  show  how  many  employees 
the  labor  unon  claimed  to  represent,  did  not  render  the  board's 
order  for  an  election  **void",  and  hence  an  action  against  the  board 
for  a  declaratory  judgment  and  injunction  would  not  lie.** 

In  an  action  for  a  declaratory  judgment  enjoining  the  members 
of  the  State  Labor  Relations  Board  from  determining  collective 
bargaining  representative  of  the  plaintiff's  supervisory  employees 
on  the  ground  of  the  defendants'  lack  of  jurisdiction  to  act  in  the 
matter  because  of  the  National  Labor  Relations  Board's  declared 
policy  of  refusing  to  recognize  a  foreman's  union  as  an  appropriate 
bargaining  unit,  the  trial  court  cannot  review  the  defendant's  ac- 
tion in  their  administrative  capacity,  but  may  enter  a  declaratory 
judgment  if  the  defendants  are  without  jurisdiction  for  the  reason 
alleged,  but  the  trial  court  in  the  cited  case  could  not  properly  de- 

64.  U.S. — Waialua  v.  Maneja,  178  F.  action  was  proper  procedure  for 

2d  603.  The  question  involved  in  the  solution  of  such  question, 

the  last  cited  case  was  whether  N.Y. — Rubel    Corp.    v.     Boland, 

or  not  certain  employees  were  en-  N.Y.Supp.,  177  Misc.  638,  31  N.Y. 

gaged  in  intrastate  commerce,  and  S.2d  572. 

therefore  came  within  the  purview      65.  N.Y. — Hanley    v.    Boland,    N.Y. 

of  the  Fair  Labor  Standards  act,  Supp.,  177  Misc.  973,  33  N.Y.S.2d 

and  it  was  held  that  a  declaratory  673. 
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cree  that  the  defendants  composing  the  State  Labor  Relations 
Board  were  without  jurisdiction  to  act  in  such  matter  simply  be- 
cause the  National  Labor  Relations  Board  would  not  act  under 
similar  circumstances,  in  the  absence  of  a  definite  statutory  regu- 
lation and  judicial  precedent.** 

It  has  been  held  that  the  special  advantages  given  under  the 
Railway  Labor  Act  to  an  employee  seeking  the  enforcement  of  an 
award  of  the  National  Railwiay  Labor  Board  could  not  be  granted 
in  carrier's  suit  under  the  declaratory  judgment  act  for  an  adjudi- 
cation of  the  rights  under  an  original  contract  between  the  carrier 
and  an  employee,  and  for  a  declaration  that  the  board's  award  and 
order  were  void,  and  that  where  a  dispute  between  a  carrier  and 
an  employee  had  been  submitted  to  the  National  Railway  Adjust- 
ment Board,  which  had  made  an  award  in  the  employee's  favor, 
under  these  circumstances  the  carrier  could  not  maintain  a  suit  for 
a  declaratory  judgment  under  an  existing  original  collective  agree- 
ment, especially  since  the  Railway  Labor  Act  allowed  two  years 
for  the  employee  to  bring  an  enforcement  suit.*^ 

Under  the  declaratory  judgment  act,  a  court  of  general  jurisdic- 
tion has  power  over  an  employer's  action  against  a  labor  union  and 
officers  to  determine  rights  of  the  parties  under  a  closed  shop 
contract  which  employer  was  allegedly  forced  to  execute  by  threats, 
where  the  Regional  War  Labor  Board  had  concluded  that  the  le- 
gality of  the  contract  should  be  determined  by  the  National  Labor 
Relations  Board  or  other  tribunal  of  competent  authority,  and  the 
National  War  Labor  Board  had  refused  to  review  the  Regional 
Board's  order.** 

A  declar?itory  action  will  not  lie  to  determine  the  validity  of  the 
action  of  a  State  Labor  Relations  Board  in  a  representation  pro- 
ceeding, and  a  declaratory  judgment  is  available  with  respect  to 
the  State  Labor  Relations  Board  solely  to  test  the  board's  power 
to  act,  and  does  not  extend  to  a  review  of  the  propriety  of  the 
board's  action.** 

66.  N.Y.— Alleghany    Ludlum    Steel  Affirmed  319  U.S.  732,  63  S.Ct 
Corp.   V.    Kclley,    N.Y.Sup..    184  1430,  87  L.Ed.  1694. 

Misc.  47,  49  N.Y.S.2d  762.  68.  CaL  —   Pearson    Candy   Co.   t. 

67.  D.C.— Washington  Terminal  Co.  Waits,  CaLApp.,  154  P.2d  913. 

V.  Boswell,  75  U.S.App.D.C.  1,  124     69.  N.Y.—Cody  v.  Kclley,  N.Y.Supp.. 
F2d  235,  certiorari  denied  315  U.  184  Misc.  150,  53  N.Y.S.2d  224. 

S.  795,  62  S.Ct.  916,  86  L.Ed  1197. 
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Where  the  court,  in  a  suit  for  declaratory  relief,  was  asked  to 
determine  whether  an  arbitration  award  under  a  collective  bar- 
gaining contract  was  valid;  what  effect  the  award  had  after  the 
contract  expired,  even  if  valid;  the  jurisdiction  of  the  War  Labor 
Board  to  give  effect  to  the  award;  and  the  effect  and  meaning  of 
the  board's  order,  if  it  had  jurisdiction ;  the  fact  that  the  contract 
had  expired  and  might  thereby  affect  the  merits  of  the  ccmtroversy 
did  not  lessen  the  fact  of  an  existing  controversy,  so  as  to  authorize 
a  dismissal  upon  a  consideration  of  the  plaintiff's  pleading  alone.^^ 

An  employer  by  a  declaratory  action  may  establish  seniority 
rights  of  an  employee  in  dispute  with  other  employees,  as  well  as 
general  rights  which  their  contractual  relationship  establishes, 
without  waiting  to  be  sued  for  a  breach  or  for  damages  or  for  spe- 
cific performance  of  the  contract,  and  thus  secure  an  interpreta- 
tion of  the  contract  during  its  actual  operation,  and  thereby  stabi- 
lize an  uncertain  relationship.^* 

Where  no  justiciable  controversy  in  the  legal  sense  existed  be- 
tween a  union  and  government  officials,  the  court  exercised  its  dis^ 
cretion  to  refuse  to  proceed  under  the  Federal  Declaratory  Act  to 
declare  the  rights  of  the  parties  under  an  order  of  the  War  Labor 
Board  fixing  the  working  conditions  in  war  plants  seized  by  tbe 
Secretary  of  the  Navy.^* 

A  manufacturer  prohibited  by  war  contracts  from  disclosing  cer- 
tain information,  could  refuse  to  disclose  its  records  to  the  National 
Labor  Relations  Board  representative  and  have  the  district  court 
rule  on  the  matter  in  enforcement  proceedings,  and  the  manufac- 
turer was  not  entitled  to  a  declaration  as  to  the  right  of  the  board^s 
representative  to  inspect  the  records.^* 

Where  an  employee  of  his  employer  resigned  and  decided  to 
enter  business  in  competition  with  his  former  employer,  a  declara- 

70.  Va.   —    Portsmouth    Restaurant  rehearing  denied  65  S.Ct  1183. 
Ass'n    Y.    Hotel    &    Restaurant  72.  U.S« — San  Francisco  Lodge  No. 
Emp.  Alliance,  Local  No.  807  of  68  of  Intern.  Ass'n  of  Machinists 
Portsmouth,  183  Va.  757,  33  S.E.  v.  Forrestal,  D.CCaL,  58  F.Supp. 
2d  218.  466. 

71.  U.S.— Oil  Workers  Intern.  Union,  73,  U.S.— Elliott  v.  American  Mfg. 
Local  No.  463  v.  Texoma  Natural  Co.  of  Texas,  C.CA.Tex.,  138  F. 
Gas  Co.,  C.C.A.Tex.,  146  F.2d  62,  2d  678. 

certiorari   denied   65    S.Ct.    1017, 
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tory  action  is  maintainable  to  determine  the  right  Qf  such  former 
employee  to  solicit  business  from  former  customers  of  the  employer 
for  whom  the  employee  had  done  work  while  employed  by  the 
employer,  which  declaration  also  sought  an  accounting  from  the 
former  employee  of  business  that  had  been  solicited  from  the  cus- 
tomers of  the  employer,  especially  those  for  whom  the  former  em- 
ployee had  done  business  while  engaged  in  the  employment  of  the 
business.^* 

74.  Ky.— Birn  v.  Runion,  310  Ky.  805, 
222  S.W.2d  657.  See  also,  Section 
743,  infra. 
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CHAPTER  26 

DECLARATORY  ACTIONS  WITH  RESPECT 
TO  BANKS 

Sec 

739.  Right  of  Banks  to  Receive  Deposit  of  Public  Funds 

740.  Right  of  a  Bank  to  Close  Plaintiffs  Account  Without  Notice 

741.  Duty  of  Bank  to  Collect  Taxes 

§  739.    Right  of  Banks  to  Receive  Deposit  of  Public  Funds 

A  proceeding  by  all  of  the  banks  of  a  county  against  county 
authorities  to  have  such  banks  designated  as  active  depositories, 
entitled  to  receive  deposits  of  county  funds,  and  to  have  such  right 
adjudicated  under  a  statutory  provision,  is  properly  brought  under 
the  Declaratory  Judgment  Statute,  and  such  case  involves  a  real 
justiciable  controversy  and  not  a  moot  question.* 

§  740.    Right  of  a  Bank  to  Close  Plaintiffs  Account  Without  No- 
tice 

Where  a  justiciable  controversy  arises  between  a  bank  and  its 
customer  with  respect  to  the  bank's  right  to  close  the  customer's 
account  without  notice,  such  a  controversy  will  be  adjudicated  in 
a  declaratory  action.* 

§  741.    Duty  of  Bank  to  Collect  Taxes 

A  declaratory  action  will  lie  against  a  national  banking  cor- 
poration to  obtain  a  judicial  declaration  that  the  state  has  the 
power  to  compel  such  national  bank  to  collect  and  remit  taxes 
upon  depository  services  performed  by  such  bank  to  the  public, 
in  compliance  with  a  state  statute.' 

1.  S.D.— Security     State     Bank     v.  372  (K.B.1923). 

Breen,  65  S.D.  640,  277  N.W.  497.        3.  Cok).— Bedford  v.  Colorado  Nat. 

2.  Eng.   —   Prosperity,    Limited   v.  Bank  of  Denver,   104  Colo.  311, 
Lloyd's  Bank  Limited,  39  T.L.R.  91  P.2d  469. 
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CHAPTER  17 


DECLARATIONS  WITH  RESPECT  TO  THE  MASTER 
AND  SERVANT  RELATIONSHIP 


Sec. 
742. 
743. 
744. 

745. 
746. 
747. 


Rights,  Liabilities,  and  Legal  Relations  of  Master  and  Servant 

Unfair  Competition  by  Employee  with  Former  Employer 

Right  of  Attorney  General  to  Declaratory  Judgment  with  Regard  to 

Strike  of  Employees  of  Utility 

Rights,  Liabilities,  and  Legal  Relations  with  Respect  to  Picketing 

Legality  of  Strike 

Discrimination  against  School  Teachers 


§  742.    Rights,  Liabilities,  and  Legal  Relations  of  Master  and 
Servant 

It  has  been  held  that  a  federal  court  has  no  jurisdiction  of  a 
private  suit  by  employees  of  a  company  and  their  chosen  repre- 
sentatives to  declare  the  employees'  right,  under  the  National  In- 
dustrial Recovery  Act  and  the  code  promulgated  thereunder,  to 
organize  and  bargain  collectively  through  representatives  of  their 
own  choosing,  or  to  determine  an  incidental  question  as  to  the 
effect  of  an  emergency  contract  between  the  employer  and  others.* 

Where  the  contract  between  the  employer,  and  a  union  provides 
for  a  bargaining  agency  and  a  dispute  arises  with  respect  thereto, 
this  type  of  contract  is  a  proper  subject  for  the  invocation  of 
declaratory  judgment  actions.*  However,  the  court  should  not, 
at  least  in  the  exercise  of  its  discretion,  take  jurisdiction  of  a 
dispute  under  a  bargaining  agency  agreement,  where  the  opera- 
tion covered  by  such  agreement  is  located  in  another  state.* 


1.  U.S^Hary  v.  United  Electric 
Coal  Co.,  D.CIIL.  8  F.Supp.  655. 
The  holding  of  this  case  is 
grounded  upon  the  lack  of  di- 
versity of  citizenship  or  other 
ground  conferring  jurisdiction  on 
federal  courts;  and  the  fact  that 
the  right  sought  to  be  adjudicated 
is  under  a  federal  statute  and  the 
further  fact  that  right  is  attempt- 
ed to  be  exercised  in  an  action 
under  the  Federal  Declaratory 
Judgments  Act,  28  U.S.C.A.  §  400 
(now  sections  2201  et  seq.),  does 


not  (^erate  to  give  jurisdiction  to 
the  federal  courts. 

2.  U.S.  —  Northland  Greyhound 
Lines  v.  Amalgamated  Ass'n  of 
Street  Electric  Ry.  &  Motor 
Coach  Employees  of  America, 
Div.  1150,  (i^  F.Supp.  431. 

Texoma  Natural  Gas  Co.  v.  Oil 
Workers  International  Local  No. 
463.  58  F.  Supp.  132,  146  F.2d  62. 
324  U.S.  872,  65  S.Ct  1017,  89  L. 
Ed.  1426. 

3.  N.Y.— -Fitzgerald  v.  Niles  Bement 
Pond  Co.,  84  N.Y.S.2d  779. 
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RBLAtlONSHIP  OP  MASTER  AND  SERVANT 


1742 


A  declaratory  action  will  not  be  entertained  to  annul  a  judgment 
or  order  of  another  court  made  in  reference  to  the  matter  presented 
in  such  declaratory  action.^ 

A  declaratory  action  is  maintainable,  however,  by  an  employer 
with  respect  to  a  provision  in  the  defendant  brotherhood's  con- 
stitution requiring  a  nonlocal  contractor  to  pay  a  higher  rate  of 
"wsLges,  whether  the  same  is  the  prevailing  wage  at  the  contractor's 
home,  or  the  place  where  the  work  is  being  performed."  Where, 
under  the  plan  of  employment,  the  rule  of  seniority  governs  the 
rights  of  employees,  and  a  justiciable  controversy  arises  with  re- 
spect to  such  seniority  rule,  the  same  will  be  adjudicated  in  a 
declaratory  action.*  And  the  fact  that  there  may  be  a  remedy 
afforded  under  the  railway  labor  act  does  not  militate  against 
resort  to  a  declaratory  action.'^ 

Where  two  railroads  consolidated  the  facilities  covering  the 
manning  of  a  yard,  and  hostler  service,  in  a  certain  terminal,  and 
made  all  of  such  facilities  one  common  interchangable  yard,  and 
where  the  employees  were  represented  by  three  brotherhoods,  the 
railroads  could  maintain  a  declaratory  action  in  the  federal  court 
to  determine  a  dispute  between  themselves  and  the  brotherhoods 
and  individual  employees;  such  action  being  brought  against  said 
brotherhood  and  the  individual  employees;  especially  where  there 
had  been  an  action  brought  in  the  state  court  seeking  to  adjudicate 
some  phases  of  controversy,  but  not  all  thereof.* 

A  negro  railroad  employee  has  a  right  to  maintain  a  declaratory 
judgment  and  to  seek  an  injunction  to  protect  his  seniority  rights, 
where  the  union  was  a  bargaining  agent,  but  would  not  permit 


4.  Ky.— Bobbitt  v.  Hoffman,  304  Ky. 
196,  200  S.W.2d  303. 

5.  U.S. — Rambusch  Decorating  Co. 
V.  Brotherhood  of  Painters,  Dec- 
orators and  Paperhangers  of 
America,  C.C.A.N.Y.,  105  F.2d 
134,  certiorari  denied  60  S.Ct  110. 

6.  U.S.— Adams  v.  New  York  C.  & 
St  L.  R.  Co.,  C.CA.Ind.,  121  F. 
2d  808. 

Coan. — Boucher  v.  Godfrey,  119 

Conn.  622,  178  A.  655. 

Ky. — Piercy  v.  Louisville  &  N.  R. 


Co.,  198  Ky.  477,  248  S.W.  1042, 
33  A.L.R.  322. 

Ore, — Burton  v.  Oregon- Wash- 
ington R.  &  Nav.  Co.,  148  Ore. 
648,  38  P.2d  72. 

7.  U.S.— Adams  v.  New  York  C.  & 
St  L.  R.  Co.,  supra,  note  6,  this 
section. 

8.  U.S.— Texas  &  Pacific  Ry.  Co.  v. 
Brotherhood  of  RR  Trainman,  60 
F.Supp.  263,  see  also,  332  U.S.  760, 
820,  92  L.Ed.  346,  397. 
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the  negro  to  become  a  member,  and  where  it  appeared  that  the 
union  bargaining  agent  had  sacrificed  the  rights  of  the  negro 
employee  in  favor  of  white  employees,  who  were  members.* 

Where  an  airline  entered  into  a  contract  with  the  union,  and 
also  provided  for  the  rights  of  employees  who  were  not  members 
of  the  union,  and  the  rights  of  an  employee  were  uncertain,  in  that 
it  could  not  be  determined  under  the  contract,  the  rights  of  a 
nonmember  employee  after  being  absent  from  his  employment 
for  a  time,  upon  re-entering  therein,  then  a  declaratory  action 
was  maintainable  by  such  employee  to  determine  the  rights,  lia- 
bilities, and  legal  relations  of  the  parties.*^ 

A  declaratory  action  may  be  maintained  by  a  married  teacher  to 
test  the  validity  of  a  by-law  or  rule  of  the  school  board  prohibiting 
married  women  from  teaching.'' 

A  declaratory  action  is  proper  to  determine  the  tenure  in  office 
of  a  superintendent  and  assistant  superintendent  of  schools,  the 
assertion  being  made  by  such  school  officers  that  they  were  en- 
titled to  enjoy  a  tenure  in  office  within  the  discretion  of  the  school 
committee,  which  was  disputed  by  the  school  authorities.'* 

Where  it  is  claimed  by  a  teacher  that  he  has  not  been  paid  the 
salary,  over  a  period  of  years,  that  he  was  entitled  to,  in  view  of 
his  prior  teaching  experience,  and  under  the  law  regulating  the 
relationship  between  such  teacher  and  the  school  authorities,  it 
is  well  recognized  that  a  declaratory  action  is  the  proper  legal 
instrumentality  in  the  settlement  of  such  controversy,  not  only 
as  to  whether  or  not  the  teacher  is  being  paid  the  salary  that  he  is 
entitled  to,  but  to  declare  the  back  salary,  if  any,  that  is  due  and 
owing  to  him  and  that  should  be  paid.'* 

The    contractual    relationships,   rights,  and   liabilities   between 

9.  U.S.— Brotherhood    of    Locomo-  of  Rochester,  87  N.H.  465,  183  A. 

live    Fireman    &    Enginemen    v.  586. 

Tuntstall,  163  F.2d  289, 172  A.L.R.  12.  Mast.   —  School   Committee   of 

1345,  323  U.  S.  210,  65  S.Ct.  235,  Cambridge  v.  Supt.  of  Schools  of 

89  L.£d.  187.  Cambridge,  320  Mass.  761,  70  N.E. 

10.  U.S.— Edwards    v.    Capital    Air-  2d  298. 

lines,  176  F.2d  755.  13.  N.Y.— Kramer  v.  Board  of  Edu- 

11.  N.H.— Coleman    v.    School    Dist  cation  of  City  of  New  York,  84 

N.Y.S.2d  874. 
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school  teachers  and  boards  of  education  are  proper  subjects  for 
adjudication  in  a  declaratory  action,  where  contentions  and  differ- 
ences have  ripened  into  a  justiciable  controversy.^* 

AA^here  a  plaintiff  sought  a  declaratory  judgment  to  declare, 
determine,  and  fix  his  status  as  a  teacher  and  as  well  as  his  salary, 
it  appeared  that  he  had  participated 'in  a  meeting  that  had  been 
held  without  formal  notice  of  the  holding  of  such  meetnig,  it  was 
held  by  the  court  that  a  teacher  so  participating  was  not  entitled 

to  the  notice  and  that  the  action  taken  with  respect  to  him  was 

validJ» 


14.  U.S.— Alston  V.  School  Board  of 
City  of  Norfolk,  C.CA.Va.,  112 
F.2d  992,  130  A.L.R.  1506.  cer- 
tiorari denied  311  U.S.  693,  61  S. 
Ct  75,  85  L.Ed.  448,  holding  that 
Negro  teachers  having  entered  in- 
to a  contract  with  a  school  board 
for  the  current  year  at  a  discrimi- 
natory salary  rate  were  not  there- 
by precluded  from  seeking  decla- 
ratory and  injunctive  relief  for  the 
future. 

Thomas  v.  Hibbitts,  D.CTenn., 
46  F.Supp.  368,  holding  that  a 
Negro  teacher  in  the  employ  of 
the  city  board  of  education  was 
entitled  to  a  declaratory  judgment 
decree  that  a  distribution  by  the 
board  of  that  portion  of  the  public 
school  fund  for  teachers'  salaries 
on  a  basis  whereby  the  Negro 
teachers  with  equal  qualifications 
and  experience  and  performing  es- 
sentially the  same  duties  and  serv- 
ices as  white  teachers  employed 
in  the  same  school  system,  re- 
ceived a  smaller  salary  solely  by 
reason  of  their  race  or  color,  was 
a  denial  to  such  Negro  teacher 
and  others  similarly  situated  of 
the  "equal  protection  of  the  law" 
and  "due  process  of  law"  as  guar- 
anteed by  the  14th  Amendment  to 
the  Federal  Constitution. 
£ng. — Martin  v.  Eccles  Corpora- 
tion (1919)  1  Ch.  387.  The  ques- 
tion involved  in  the  cited  case  was 


15. 


an  alleged  wrongful  discharge. 
CaL  —  Cloverdale  Union   High 
School  Dist.  of  Sonoma  County 
v.  Peters,  88  Cal.App.  731,  264  P. 
273. 

King  City  Union  High  School 
District  v.  Waibel,  2  Cal.App.2d 
65,  37  P.2d  861.  Validity  of  con- 
tract declared. 

Ky.— Cottongim  v.  Stewart,  277 
Ky.  706,  127  S.W.2d  149. 
N.Y.— Cottrell  v.  Board  of  Educa- 
tion of  City  of  New  York,  181 
Misc.  645,  42  N.Y.S.2d  472,  267 
App.Div.  815,  47  N.Y.S.2d  106,  293 
N.Y.  792,  59  N.E.2d  32. 

Harman  v.  Board  of  Education 
of  City  of  New  York,  —  Misc.  — , 
82  N.Y.S.2d  157. 

Nelson  v.  Board  of  Higher  Edu- 
cation of  City  of  New  York,  263 
App.Div.  144,  31  N.Y.S.2d  825, 
288  N.Y.  649,  42  N.E.2d  744. 

Wakefield  v.  Board  of  Educa- 
tion of  City  of  New  York,  192 
Misc.  639,  79  N.Y.S.2d  420,  274 
App.Div  884,  84  N.Y.S.2d  700. 
Pa.— In  re  Hawkins,  129  Pa. 
Super.  453,  195  A.  761. 

Brecht  v.  Board  of  Public  Edu- 
cation of  School  Dist.  of  Phila- 
delphia, 330  Pa.  331,  199  A.  152. 
Iowa — Van  Puersen  v.  Consoli- 
dated Independent  School  District 
of  Laurens,  240  Iowa  1100,  38  N. 
W.2d  615. 
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Where  it  is  urged  that  the  plaintiff  members  of  a  union  have 
no  standing  to  complain  by  way  of  declaratory  action,  since  there 
are  remedies  for  the  settlemesnt  of  the  grievances  provided  for  in 
a  new  constitution  which  has  been  adopted  by  the  defendant  union 
in  such  instance  does  not  militate  against  the  court  taking  jurisdic- 
tion of  the  controversy,  where  the  adoption  of  the  new  constitu- 
tion is  assailed  in  the  declaratory  action  against  the  union.  Like- 
wise, where  it  is  urged  that  a  labor  union  has  violated  its  own  laws, 
and  has  arbitrarily  violated  a  member's  property  rights,  the  rule 
of  exhaustion  of  remedies  within  the  organization  is  una  vailing  J  • 

Where  a  dispute  arises  between  an  employer  and  an  employee 
with  respect  to  the  discharge  of  the  employee,  this  matter  may 
be  appropriately  determined  in  a  declaratory  actionj'^ 

The  declaratory  judgment  act  fits  peculiarly  well  for  the  adjust- 
ment of  controversies  between  employers  and  unions  or  between 
employers  and  employees,  whether  union  members  or  not,  and 
even  in  an  odd  case  where  two  railroads  were  placed  in  a  dilemma 
because  of  difficulties  between  them  and  the  unions  and  individual 
members  involving  constitutional  rights,  and  especially  where  two 
antagonistic  groups  of  the  same  union  were  driven  into  the  con- 
troversy.'* 

Where  an  employer  has  claimed  the  right  to  make  deductions 
on  account  of  employee's  absence  from  work,  which  was  disputed 
by  the  employee,  the  controversy  will  be  solved  in  a  declaratory 
action.'* 

The  rights,  liabilities,  and  legal  relations  between  an  employer 
and  labor  unions,  where  such  unions  are  rival  ones,  are  matters 
that  may  be  appropriately  settled  in  a  declaratory  action.  So,  too, 
where  an  employer  repudiates  an  agreement  with  a  labor  union, 


16.  Cal.— Wcbcr  v.  Marine,  Cooks, 
Stewards'  Ass'n  of  Pacific  Coast, 
93  CaLApp.  327,  208  P.2d  1009. 

17.  U.S.—- McKesson  &  Robbins,  Inc. 
V.  Charsky,  D.C.Colo.,  15  F.Supp. 
209. 

18.  U.S.— Texas  &  Pacific  Ry.  Co.  v. 
Brotherhood  of  RR.  Trainmen, 
supra,  note  8. 

19.  Eng. — Williams  v.  North's  Navi- 


gation  Collieries   (1889)    Limited 
(1904)  2  K.B.  44. 

Simmonds  v.  Newport  Abercarn 
Black  Vein  Steam  Coal  Company 
Limited  (1921)  124  L.T.R.  557. 
An  employer  will  be  required  to 
disclose  the  manner  of  payment 
of  an  infant  employee  under  a 
statutory  provision. 
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on  the  ground  that  the  agreement  was  procured  by  fraud,  the 
union  may  sue  for  a  declaratory  judgment  that  the  contract  is 
valid  and  binding.*©  A  declaratory  action  lies  to  determine  wheth- 
er or  not  the  calling  of  the  employee  to  military  service  suspends 
or    terminates  the  contract  of  employment.*' 

An  employer  has  a  right  to  determine  its  rights  and  liabilities 
under  a  contract  with  the  union  with  respect  to  individual  mem- 
bers of  such  union.** 

A  declaratory  action  can  not  be  entertained  where  a  county  char- 
ter has  been  amended  and  all  proceedings  had  were  for  the  pur- 
pose of  creating  positions  of  temporary  substitute  physicians  in 
civil  service,  due  to  the  existing  war  time  emergency.  The  judg- 
ment sought  would  declare  that  the  plaintiff  was  a  holder  of  a 
permanent  position  and  would  nullify  every  step  that  had  been 
taken  under  the  charter  as  amended,  and  would,  in  effect,  create 
positions  for  which  the  charter  made  no  provisions.** 

In  an  action  by  union  members  against  a  barbers'  union  to  de- 
clare a  labor  contract  invalid,  an  injunction  to  restrain  the  de- 
fendant and  Board  of  Mediation  of  the  State  Labor  Department 
from  proceeding  with  the  hearing  under  arbitration  clauses  of  the 
contracts  would  not  be  granted,  where  the  board  had  not  been 
served  with  an  order  to  show  cause,  and  a  hearing  before  the  board 


2a  U.S.— Delaware  L.  &  W.  R.  Co.  and  Pavilion  Company,  29  T.L.R. 

v.  Slocum,  D.C.N.Y.,  56  F.Supp.  317   (1913)   wherein  it  was  held 

634.  that  in  a  contract  for  civilian  serv- 

N.J. — Christiansen  v.  Local  680  of  ices  by  a  military  band,  that  there 

Milk  Drivers  and  Dairy  Employ-  was   an   implied   term   that   per- 

ees  of  New  Jersey,  126  N.J.Eq.  formance  should  be  subject  to  any 

508,  10  A.2d  168.  claims  upon  the  members  of  the 

N.Y. — Gotham  Amusement  Cor-  band  as  to  their  military  duties, 

poration  v.  Glover,  Sup.,  1  N.Y.  See  also,  Nordman  v.  Rayner, 

S.2d  712.  (1916)  33  T.L.R.  87,  as  to  eflfect 

Wis. — Belanger  v.  Local  Division  of  internment  of  employee  as  an 

No.  1128,  256  Wis.  479,  41  N.W.  alien  enemy  on  a  contract  of  em- 

2d  607.  ployment 

21.  Eng.— Marshall  v.  Glanvill  (1917)  22.'  U.S.— Texas  &  Pacific  Ry.  Co.  v. 

2  K.B.  87,  7  R.R.C.  621,  86  L.J.  Brotherhood    of    RR    Trainmen, 

K.B.  767,  116  L.T.R.  560,  33  T.  supra,  note  8. 

L.R.  301.  23.  CaL— Matherly  v.  Allen.  86  Cat 

See  also,  Wood  v.  Victoria  Pier  App.2d  95,  194  P.2d  IS, 
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would  not  destroy  any  right  of  the  plaintiffs  or  cause  irreparable 
injury.** 

A  justiciable  controversy  is  presented  where  an  action  is  brought 
by  an  employee  of  the  state  highway  department  against  the  com- 
missioner of  highways  to  determine  the  right  of  the  employee  to 
vacation  pay  prior  to  the  enactment  of  a  civil  service  rule  granting 
it,  where  the  contention  of  the  defendant  was  that  there  existed  an 
adequate  remedy  by  another  proceeding  or  action  under  a  civil 
service  rule.*' 

Where  an  employer  is  placed  in  a  situation  where  he  must  adopt 
a  policy  of  employment  which  either  accepts  the  national  selective 
act  as  nullifying  the  seniority  provisions  in  a  contract  he  has  with 
the  union,  or  a  position  which  follows  the  policy  that  the  contract 
he  had  with  the  union  is  not  affected  by  the  national  selective 
service  act,  and  if  he  follows  the  union  contract  and  disregards 
the  veteran's  contention  under  the  federal  act,  then  the  employer 
is  immediately  subject  to  suit  by  the  veteran  employees  for  failing 
to  comply  with  the  provisions  of  the  federal  act,  however,  if  the  em- 
ployer accepts  the  veteran's  position  and  disregards  the  seniority 
provisions  of  the  union  contract,  he  is  immediately  threatened  with 
a  proceeding  under  the  provisions  of  the  national  labor  relations 
act,  for  unfair  labor  practice  in  disregarding  a  provision  of  the 
contract.  In  other  words,  if  he  steers  clear  of  Charybdis,  then  he 
becomes  grounded  an  Scylla.  Under  these  circumstances  the  de- 
claratory judgment  act  is  a  real  boon  to  an  employer  thus  ha- 
rassed.*' 

In  an  action  on  behalf  of  members  of  a  labor  union  for  injunctive 
relief  and  damages,  an  amended  complaint  disclosing  that  the  de- 
fendants had  not  violated  or  induced  the  violation  of  any  contract 
between  the  labor  union  and  beauty  shop  owners  but  had,  at  most, 
terminated  and  induced  others  to  terminate  contracts  which  were 
terminable,  which  clearly  showed  that  a  labor  controversy  existed, 
but  fell  short  of  disclosing  a  justiciable  controversy  entitling  the 
plaintiff  to  relief  by  way  of  a  declaration  of  rights.*^ 

24.  N.Y. — Accardo  v.  Rabinowitz,  N.  26.  U.S. — Lord  Manufacturing  Co.  v. 
Y.Sup.,  51  N.Y.S.2d  279.  Ncmenz,  65  F.Supp.  711. 

25.  Minn.— NoUet  v.  Hoffmann,  210  27.  CaL— Bcntlcy  v.  Mountain,  51  Cal. 
Minn.  88,  297  N.W.  164,  134  A.  App.2d  95,  124  P.2d  91. 

L.R.  192. 
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A  plaintiff  may  maintain  an  action  £or  declaratory  relief,  seek- 
ing to  have  the  plaintiff  re-instated  as  a  government  employee 
where  it  is  brought  in  the  Federal  court  in  the  District  of  Columbia 
against  certain  governmental  officials,  civil  service  commission  and 
members  of  the  Loyalty  Review  Board,  and  members  of  the  Loy- 
alty Board  of  the  4th  Civil  Service  Region,  where  the  plaintiff 
charges  that  he  has  been  improperly  dismissed  from  his  employment 
wherein  such  dismissal  was  allegedly  predicated  upon  plaintiff's 
disloyalty.** 

A  declaration  as  to  whether  a  corporation  was  amenable  to  the 
Minimum  Wage  Act  requirement  as  to  keeping  a  record  of,  and 
reporting  hours  of  employment  and  wages  paid  each  employee  as 
regards  the  services  of  a  stockholder  occupying  the  office  of  pres- 
ident and  treasurer  of  the  corporation,  could  not  be  rendered  in 
the  absence  of  a  finding  as  to  what,  if  any,  part  of  the  stockholder's 
salary  was  paid  for  her  services  as  president,  treasurer  and  gen- 
eral manager,  and  what  part,  if  any,  for  her  services  in  the  opera- 
tion of  the  corporation's  store.** 

The  fact  that  considerations  of  personal  service  were  involved 
in  a  contract  sued  on  did  not  render  the  agreement  an  improper 
subject  for  declaratory  relief,  nor  establish  that  such  suit  was  gov- 
erned by  the  rules  relating  to  specific  performance.*® 

As  to  whether  or  not  municipal  authorities  may  promulgate  a 
rule  inhibiting  the  police  officers  of  such  municipality  from  be- 
coming members  of  a  union  is  a  matter  suitable  for  determination 
by  a  declaratory  judgment.*'  It  seems,  however,  that  where  mu- 
nicipal authorities  discriminate  against  employees  because  of  their 
membership  in,  or  becoming  members  of  a  union  is  a  question 
that  must  be  asserted  by  such  employees  personally,  and  can  not 
be  raised  by  the  union  itself.** 

28.  U.S.— Bailey  v.  Richardson,  182  F.  31.  Mo.— King  v.  Priest,  357  Mo.  68, 
2d  46.  206  S.W.2d  547,  333  U.S.  852,  878, 

29.  Conn.— Swiss    Cleaners    v.    Dan-  68  S.Ct.  736,  901,  92  L.Ed  1154. 
aher,  129  Conn.  338,  27  A.2d  806.  32.  Fla.— Miami  Water  Works  Local 

30.  CaL— Universal    Sales    Corp.    v.  No.  654  v.  City  of  Miami,  157  Fla. 
California  Press  Mfg.  Co.,  20  Cal.            445,  26  So.2d  194. 

2d  751,  128  P.2d  665. 
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§  743.    Unfair  Competition  by  Employee  With  Former  Employer 

Where  an  employee  had  agreed,  upon  entering  employment  of 
his  former  employer  that  upon  termination  of  the  master  and  serv- 
ant relationship,  the  servant  would  not,  within  a  certain  time  and 
area,  engage  in  business  in  competition  with  the  employer,  and  the 
contract  also  stipulated  for  liquidated  damages  in  case  of  breach 
thereof,  a  declaratory  judgment  is  an  apposite  remedy  for  a  solution 
of  the  rights  of  the  parties  under  such  an  agreement'^ 

A  clause  in  a  written  contract  prohibiting  the  plaintiff  from  sell- 
ing in  the  same  county  for  other  employers  the  same  line  of  mer- 
chandise as  manufactured  and  sold  by  the  defendant  for  a  period 
of  two  years  after  termination  of  his  services  with  the  defendant, 
was  attacked  by  the  employee  in  a  declaratory  action,  by  which  he 
sought  to  be  relieved  from  such  obligation.  However  the  court 
held  that  such  contract  was  neither  unreasonable,  harsh  or  un- 
conscionable, or  contrary  to  public  policy,  nor  such  as  to  shock  the 
sense  of  justice  of  a  court  of  equity  or  to  cause  it  to  refuse  its  aid 
in  enforcing  its  obedience,  and  where  the  plaintiff  sought  a  judg- 
ment such  relief  was  denied.** 

§  744.    Right  of  Attorney  General  to  Declaratory  Judgment  with 
Regard  to  Strike  of  Employees  of  Utility 

In  a  strike  by  the  employees  of  utility  or  quasi  public  corpora- 
tion, such  as  the  telephone  company,  the  attorney  general  has  a 
right  to  present  an  action  for  declaratory  judgment  to  settle  the 
labor  dispute  between  the  defendants,  in  which  action  both  the  em- 
ployer and  the  employees  have  been  joined  as  defendants,  and  the 
fact  that  such  strike  was  settled  before  the  trial  of  the  action  does 


33.  Pa.  —  Myers  v.  Blue  Mountain 
Camp,  58  Montg.  364.  See  also 
section  738,  note  74,  supra. 

34.  N.Y.— Herskovitz  v.  Todd  Co., 
Inc.,  85  N.Y.S.2d  707.  The  con- 
tract  in  the  instant  case  contained 
a  provision  that  ''this  contract 
may  be  terminated  at  any  time  by 
written  notice  by  either  party  to 
the  other."  The  plaintiff  charged 
that  he  was  wrongfully  discharged 
without  cause  or  justification  in 


violation  of  this  express  statement 
in  the  contract  That  allegation 
was  denied  by  the  defendant  The 
court  held  that  a  certain  letter 
mailed  by  the  defendant  to  the 
plaintiff  was  to  be  considered, 
which  upon  the  trial  of  the  issues 
might  result  in  a  finding  of  a 
waiver  by  the  defendant  of  the 
terms  and  conditions  of  the  con- 
tract, and  that  the  case  had  to  be 
tried  on  issues  of  fact  raised. 
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not  automatically  require  that  the  action  be  dismissed,  since  he 
'was  entitled  to  a  judgment  settling  the  validity  and  applicability 
of  the  statute  to  the  situation  presented.*' 

§  745.    Rights^  Liabilities,  and  Legal  Relations  with  Respect  to 
Picketing 

It  seems  clear  enough  that  either  an  employer  or  an  employee 
may  apply  to  the  court,  through  the  instrumentality  of  a  declara- 
tory action,  to  determine  the  rights,  liabilities,  and  legal  relations 
between  them,  where  the  employee  asserts  the  right  to  picket, 
which  is  disputed  by  the  employer,  and,  in  such  a  controversy, 
the  validity  of  a  statute  or  ordinance  purporting  to  regulate  picket- 
ing may  be  determined  and  declared.** 

§  746.    LegaUty  of  Strike 

In  the  industrial  warfare,  between  employer  on  one  hand  and 
the  employees  on  the  other,  numerous  questions  have  been  pre- 
sented with  respect  to  the  rights  of  the  public  generally,  and  it 
now  seems  to  be  well  settled  that  the  legality  of  a  strike  may  be 
determined  at  the  instance  of  the  public  authorities  or  by  one  of 
the  parties  to  such  strike,  whether  it  be  the  employer  or  em- 
ployees.*^ So,  where  a  strike  was  threatened  by  the  employees 
of  a  hospital,  it  was  held  that  an  action  for  declaratory  judgment 
was  properly  brought,  and  that  the  circumstances  of  the  contro- 
versy were  sufficiently  susceptible  of  proof  to  warrant  the  court 
in  rendering  a  judgment  defining  the  parties'  legal  relations  and 
their  several  rights  and  liabilities.     It  was  held  that  during  the 

35.  N.J.— State  v.  Traffic  Telephone  tcrs  v.  City  of  Kokomo,  211  Ind. 
Workers  Federation  of  New  Jer-  72,  5  N.E.2d  624,  108  A.L.R.  1111. 
sey,  142  N.J.Eq.  785,  61  A.2d  570.  N.Y.— See  also,  generally  Gotham 
However,  the  case  on  appeal  was  Amusement  Corporation  v.  Glov- 
reversed   and   the   entire   statute  er,  Sup.,  1  N.Y.S.2d  712. 

held    unconstitutional,     but     the      37.  U.S. — United  States  of  America 

exact  question  presented  to  the  v.  United  Mine  Workers  of  Amer- 

chancellor,    as    set    forth    above,  ica,  70  F.Supp.  42,  330  U.S.  258, 

does  not  appear  to  have  been  giv-  67  S.Ct.  677,  91  L.Ed.  884. 

en  consideration,  2  NJ.  335,  66  A.  N.Y.— Beth-El    Hospital   v.    Ro- 

2d  616.  bins,  186  Misc.  506,  60  N.Y.S.2d 

See  section  746,  infra.  798. 

36.  Ind. — Local  Union  No.  26,  Na-  See  section  744,  supra, 
tional  Brothers  of  Operative  Pot- 
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time  that  the  action  was  pendmg,  where  it  was  properly  brought, 
an  injunction  would  issue  to  retain  matters  in  status  quo  until  a 
declaratory  judgment  could  be  granted,  and  that  such  injunction 
was  necessary  against  the  defendant-employee  doing  any  act  which 
would  tend  to  interfere  with  the  execution  of  the  functions  of  the 
plaintiff  hospital  in  rendering  medical  aid  and  surgical  care  to  sick 
or  injured  human  beings.'* 

§  747.    Discrimination  against  School  Teachers 

The  federal  district  court  has  jurisdiction  of  a  declaratory  ac- 
tion seeking  injunctive  relief  from  an  unconstitutional  discrimina- 
tion against  colored  school  teachers  in  the  fixing  of  salaries,  and 
where  such  discrimination  is  made  to  appear,  actual  controversy 
is  present  which  will  sustain  a  declaratory  judgment,  which  con- 
troversy is  justiciable  in  character  and  affects  the  constitutional 
rights  of  such  teachers  and  the  duties  and  liabilities  of  the  defend- 
ants who  are  guilty  of  such  discrimination.'*  Of  course,  such  an 
action  may  be  maintained  by  a  teacher,  and  it  is  not  necessary 
that  a  taxpayer  or  the  parent  of  a  child  attending  school  shall 
bring  the  action.*® 


38.  N.Y.— Bcth-El    Hospital    v.    Ro- 
bins, supra. 

Jewish  Hospital  of  Brooklyn  v. 
Doe,  252  App.Div.  581.  300  N.Y. 

S.  nil. 

Society  of  New  York  Hospital 
V.  Hanson,  185  Misc.  937,  59  N.Y. 
S.2d  91. 

39.  U.S.— Davis  v.  Cook,  80  F.Supp. 
443. 

Morris  V.  Williams,  149  F.2d 
703,  reversing  59  F.Supp.  508.  The 
question  was  not  moot  because 
there  had  been  some  readjustment 
of  salaries  of  school  teachers, 
since  the  records  of  the  school  au- 
thorities were  not  clear  as  to  what 
increase  of  salary  had  been  per- 


manently agreed  upon  for  the 
colored  teachers  and  there  was 
nothing  to  indicate  that  the  former 
practice  of  discrimination  would 
not  be  resorted  to  in  the  future. 

Whitmyer  v.  Lincoln  Parish 
School  Board,  75  F.Supp.  686. 

Alston  V.  School  Board  of  City 
of  Norfolk,  C.C.A.Va..  112  F.2d 
992,  130  A.L.R.  1506,  certiorari 
denied,  311  U.S.  693,  61  S.Ct  75, 
85  L.Ed.  448. 

Davis  V.  Cook,  D.C.Ga.,  55  F. 
Supp.  1004. 
40.  U.S.— Davis  v.  Cook,  80  F.Supp. 
443,  55  F.Supp.  1004. 

Whitmyer  v.  Lincoln  Paris 
School  Board,  supra. 
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CHAPTER  28 

DECLARATIONS  WITH  RESPECT  TO 
COPYRIGHTS  AND  PATENTS 

Sec. 

748.  Copyrights 

749.  Patents 

750.  Patentability  of  an  Invention 

§  748.    Copyrights 

Where  a  justiciable  controversy  arises  between  contending  par- 
ties with  respect  to  their  rights,  liabilities  and  legal  relations  in- 
volving copyrights,  a  declaration  will  be  made  fixng  the  same; 
and  it  would  seem  clear  enough  that  the  validity,  priority,  or  in- 
fringement of  a  copyright  might  be  adjudicated  in  such  an  action.' 

Before  an  action  can  be  maintained  to  protect,  or  in  connection 
with  a  copyright,  it  must  appear  that  there  has  been  an  infringe- 
ment of  the  copyright  or  that  such  infringement  is  threatened,  and 
if  this  situation  is  not  presented,  then  the  action  for  declaratory 
judgment  can  not  be  maintained,  as  the  requisite  justiciable  con- 
troversy is  manifestly  absent.* 

§  749.  Patents 

Prior  to  the  passage  of  declaratory  judgment  act,  it  was  held  that 
no  one  had  a  right,  under  the  patent  laws,  to  initiate  a  suit  for 
affirmative  relief  in  the  form  of  an  adjudication  that  another's 
patent  was  invalid,  but  under  the  declaratory  judgment  act,  there 
is  now  no  question  but  what  the  alleged  infringer  may  initiate  a 
proceeding  for  such  determination.* 

1.  U.S.— Yardley  v.  Houghton  Mif-  Limited  v.  Glover  (1918)   1  K.B. 

flin  Co.,  C,C.A.N.Y.,  108  F.2d  28,  299. 

affirming  25  F.Supp.  361.  2.  U.S.— Wells  v.  Universal  Pictures 

Eng.— Gunston   v.   Winox,   Lim-  Co.,  166  F.2d  690. 

ited  (1921)  1  Ch.  664,  90  L.J.Ch.  3.  U.S.— American  Blower  Corp.  v. 

288   (1921)   W.N.   50;  37  T.L.R.  B.  F.  Sturtevant  Co.,  61  F.Supp. 

361,  65  S0I.J0.  310,  125  L.T.R.  295.  756. 

British  Actors  Film  Company,  Veeder  Root  Inc.  v.  Henrietta, 


52  F.Supp.  918. 
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If  a  manufacturer  feels  that  he  will  be  charged  with  infringe- 
ment of  a  patent  he  can  always  inquire  of  the  alleged  patentee, 
and  if  the  answer  is  unsatisfictory,  he  can  bring  an  action  for 
declaratory  judgment;  the  time  has  now  passed  when  a  patentee 
may  sit  by  and  refuse  to  show  his  hand.*  So  too  a  declaratory 
action  is  the  proper  remedy  to  determine  the  question  of  patent 
infringement." 

Where  the  question  presented  is  infringement  or  non-infringe- 
ment of  a  patent,  it  is  within  the  jurisdictional  limit  of  federal 
district  courts,  generally,  and  in  such  case  the  matter  of  diversity 
of  citizenship  is  immaterial." 

It  is  the  intent  of  the  federal  declaratory  judgment  act  to  enable 
an  alleged  patent  infringer  to  avoid  a  multiplicity  of  suits  by  the 
patent  owner,  and  where  the  plaintiflf  was  entitled  to  a  judgment  in 


4.  U.S.— General  Electric  Co.  v.  Re- 
frigeration Patents  Corp.,  65  F. 
Supp.  75. 

Clair  V.  Kastar  Inc.,  148  F.2d 
644. 

F.  E.  Myers  Bros.  Co.  v. 
Gould's  Pump  Inc.,  7  F.R.D.  416. 

5.  U.S. — Monckmeier  v.  Erie  Mfg. 
Co.,  CCA.I1L,  98  F.2d  369. 

Johnson  Laboratories  v.  Meiss- 
ner  Mfg.  Co.,  CC.A.I11.,  98  F.2d 
937. 

E.  W.  Bliss  Co.  V.  Cold  Metal 
Process  Co.,  C.CA.Ohio,  102  F.2d 
105. 

U.  S.  Galvanizing  &  Plating 
Equipment  Corporation  v.  Han- 
son-Van Winkle-Munning  Co.,  C. 
C.A.W.Va.,  104  F.2d  856. 

Zenie  Bros.  v.  Miskend,  D.C. 
N.Y.,  10  F.Supp.  779. 

Hann  v.  Venetian  Blind  Cor- 
poration, D.CCal.,  15  F.Supp.  372. 

See  also  Hann  v.  Venetian 
Blind  Corporation,  D.CCaL,  21  F. 
Supp.  913. 

Duro  Test  Corporation  v.  Wels- 
bach  Street  Lighting  Co.  of  Amer- 
ica, D.C.Del.,  21  F.Supp.  260. 

Derman  v.  Gersten,  D.C.N.Y., 
22  F.Supp.  877. 


Silvray  Lighting  v.  Versen,  D.C 
N.Y.,  25  F.Supp.  223. 

Leach  v.  Ross  Heater  &  Manu- 
facturing Co.,  reversed  on  other 
grounds  104  F.2d  88,  D.CN.Y., 
25  F.Supp.  82^ 

Dewey  &  Almy  Chemical  Co.  v. 
Johnson,  Drake  &  Piper,  D.CN. 
Y.,  25  F.Supp.  1021. 

Cavicchi  v.  Mohawk  Mfg.  Co^ 
D.C.N.Y.,  27  F.Supp.  981. 

Sure-Fit  Products  Co.  v.  Med- 
Vogue  Corporation,  D.CPa.,  28 
F.Supp.  489. 

Englcr  v.  General  Electric  Co., 
D.C.N.Y.,  29  F.Supp.  421. 

Section  372,  supra,  where  E.  I. 
DuPont  De  Nemours  &  Co.  v. 
Byrnes,  D.CN.Y.,  1  F.R.D.  34, 
is  cited  for  a  full  discussion  of 
the  right  to  propound  and  to  have 
interrogatories  answered  under 
the  Federal  Rule  of  Qvil  Proce- 
dure for  District  Courts  No.  33, 
28  U.S.CA.  following  section 
723c. 

U.S. — Randolph  Laboratories  v. 
Specialties  Development  Corp.,  62 
F.Supp.  897. 
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a  class-action  for  a  declaratory  judgment  that  the  defendant's  patent 
iwa,s  invalid  and  to  enjoin  the  defendant  from  asserting  that  the 
members  of  a  non-profit  membership  corporation  having  approxi- 
mately 5,000  members  infringed  the  patent,  and  plaintiflF  and  mem- 
bers had  a  common  interest  in  avoiding  actions  based  upon  an  al- 
leged infringement  of  the  patent,  and  the  judgment  would  include 
axi  adjudication  that  the  patent  was  invalid  and  injunctive  relief 
against  the  prosecution  of  pending  and  future  suits  by  the  defend- 
ant against  the  members  of  said  corporation^    Where,  however, 
one  of  the  defendant's  machines  infringed  the  patent,  and  reference 
had  been  had  to  a  master  for  an  accounting,  a  possibility  of  injury 
to  defendant's  business  by  reason  of  plaintiff's  notice  to  its  custom- 
ers that  other  machines  of  the  defendant  infringed  the  plaintiff's 
patent,  would  not  entitle  the  defendant  to  maintain  proceedings 
for  a  declaratory  judgment  as  to  whether  or  not  other  machines 
actually  infringed  the  plaintiff's  patent.*    It  is  proper  in  a  patent 
infringement  case,  by  way  of  declaratory  judgment,  to  seek  relief 
by  means  of  a  cross-action.* 

It  is  fundamental  that  in  order  for  the  plaintiff  to  maintain  an 
action  under  the  declaratory  judgment  statute,  he  must  show  or 
allege  an  interest  in  defendant's  patent  on  which  the  plaintiff 
seeks  a  declaration  of  rights  of  invalidity  or  non-infringement^^ 

An  action  for  declaratory  judgment  with  respect  to  the  validity 
of  a  patent,  its  infringement  or  non-infringement,  will  lie  where  a 
junior  patentee  is  engaged  in  operating  under  his  patent,  or  where 
he  is  ready  and  desires  to  begin  operating  thereunder,  or  where 
others  are  operating  under  a  license  from  such  patentee,  or  where 
others  are  ready  and  desire  to  obtain  a  license  from  such  patentee 
and  begin  operating  thereunder,  and  the  holder  of  a  senior  patent 
wrongfully  charges  infringement  and  threatens  suit  for  damages.^* 
However,  it  should  be  noted  that  a  claim  of  infringement*  need  not 

7.  U.S. — National    Hairdressers'    &  Co.  v.  Johnson,  Drake  &  Piper, 
Cosmetologists'   Ass'n  v.   Philad  D.C.N. Y.,  25  F.  Supp.  1021. 
Co.,  D.C.Del.,  41  F.Supp.  701,  af-  Knaust  Bros.  v.  Goldschlag,  D. 
firmed,  C.C.A.,  129  F.2d  1020.  C.N.Y.,  28  F.Supp.  188. 

8.  U.S. — Tinius  Olsen  Testing  Mach.  10.  U.S. — Randolph  Laboratories  v. 
Co.  V.  Baldwin-Southwark  Cor-  Specialties  Development  Corp., 
poration,  D.CPa.,  25  F.Supp.  885.  supra. 

9.  U.S.— Dewey  &  Almy  Chemical  11.  U.S^— Fash  t.  Clayton,  78  F.Supp. 

359. 

1599 


Digitized  by 


Google 


§  749  ACTIONS  FOR  DECLARATORY  JUDGMENTS  Ch.  28 

be  formally  asserted;  it  is  not  necessary  that  notice  be  given 
directly  to  the  plaintiff,  or  that  any  threat  be  made  to  sue  the 
plaintiff  directly  in  order  for  a  cause  of  action  to  accrue  under  the 
declaratory  judgment  statute;  notice  to  plaintiff's  customers  will 
suffice,  or  notice  in  a  trade  journal  would  likewise  be  sufficient. 
When  the  patent  owner  makes  his  position  clear  with  respect  to 
a  manufacturer's  customer,  and  the  manufacturer  finds  his  business 
affected  by  such  assertions,  then  the  case  is  ripe  for  the  inaugura- 
tion of  a  declaratory  action.  The  fact  that  a  patentee's  claim  of 
infringement  is  a  condition  precedent  of  this  type  of  action  places 
the  matter  of  adjudication  of  the  patent  within  the  control  of  the 
patentee,  for,  if  he  wishes  to  avoid  adjudication,  he  can  refrain 
from  making  charges  of  infringement ;  but  having  made  the  charge, 
he  then  exposes  himself  to  a  declaratory  adjudication.  It  requires 
an  assertion  of  right  under  the  patent  to  place  the  alleged  infringer 
in  gear  to  join  issue  and  challenge  the  title  and  validity  of  the 
alleged  infringed  patent.  Where  a  person  is  not  engaged  in  pos- 
sible infringing  conduct,  and  with  no  intention  of  doing  so,  he 
lacks  an  interest  in  a  controversy  to  support  an  action  for  declara- 
tory judgment  relief  to  test  the  validity  of  a  patent.  An  economic 
interest  is  not  enough  to  create  justiciability  in  a  patent  infringe- 
ment case.  It  takes  more  than  that.  There  must  be  a  dispute  be- 
tween the  parties.  Unfair  competition  is  not  the  same  as  the  ques- 
tions involved  in  a  patent  case.^* 

Garment  manufacturers,  alleging  in  their  complaint  for  de- 
claratory judgment  that  defendants'  patent  on  a  seam  used  by 
the  plaintiff  was  invalid,  and  that  the  defendants  were  threatening 
plaintiffs'  customers  with  suit  for  infringement,  and  were  dis- 
rupting the  plaintiffs'  business,  entitled  plaintiff  to  maintain  such 
an  action  against  the  contention  that  their  only  purpose  in  bring- 
ing a  declaratory  action  was  to  obtain  an  advance  ruling  that  they 
would  have  a  good  defense  in  an  infringement  suit.^* 

A  declaratory  judgment  action  may  be  brought  by  an  alleged 

12.  U.S. — Aralac  Inc.  v.  Hat  Corp.  of  Ice  Plant  Equipment  Co.  v. 
America,  166  F.2d  286,  affirming  Martocello,  D.C.Pa.,  43  F.Supp. 
64  F.Supp.  696.                                          281. 

13.  U.S.~Zenie    Bros.    v.    Miskend, 
D.CN.Y.,  10  F.Supp.  779. 
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patent  infringer  once  he  is  threatened  by  a  patentee  with  an  in- 
fringement suit  in  order  to  determine  whether  the  patent  is  in- 
fringed. 

The  federal  courts  have  jurisdiction  of  a  controversy  between 
parties  concerning  the  validity  of  a  patent  and  whether  the  in- 
fringement exists,  and  this  is  true  regardless  of  whether  the 
action  is  brought  by  the  patentee  or  by  the  alleged  infringer  by 
an  action  for  a  declaratory  judgment. 

And  the  federal  court  would  have  jurisdiction  in  spite  of  the 
fact  that  it  was  alleged  in  the  complaint  affirmatively  that  the 
defendant  had  no  cause  of  action  for  infringement  because  the 
alleged  infringer  was  licensed  to  manufacture  and  sell  the  patented 
articles  and  had  an  equitable  title  to  the  patents,  since  it  was 
necessary,  where  he  sought  to  claim  a  license  as  well  as  non- 
infringement, for  him  to  affirmatively  allege  the  same,  notwith- 
standing his  denial  of  infringement.^* 

Complaint  alleging  that  plaintiff  made  several  devices  infringing 
defendant's  patent  and  that  plaintiff  intended  to  cause  the  pro- 
duction of  more,  evidenced  by  understanding  with  friendly  com- 
pany to  supply  him  with  necessary  material,  was  sufficient  to  show 
existence  of  actual  controversy  so  as  to  authorize  suit  for  declara- 
tory judgment  to  determine  validity  of  defendant's  patent.*' 

A  declaratory  action  will  lie,  and  it  seems  that  it  is  maintainable 
in  the  state  court,  to  determine  that  one  of  the  parties  had  the 
sole  right  to  dispose  of  the  patent  involved, *•  such  proceeding  being 
in  the  nature  of  an  action  to  quiet  title.  However,  it  has  been 
declared,  on  the  other  hand,  that  a  declaratory  action  as  to  the 
right  to  make  and  sell  a  patented  article  is  maintainable  only  in 
the  federal  court.*^     It  has  been  held  that  a  patentee's  claim  of  un- 

14.  U.S.— Grip  Nut  Co.  v.  Sharp,  C.  CaL— But  see,  Evans  v.  Citizens 
C.A.II1.,  124  F.2d  814.  Nat.   Trust   &   Savings   Bank   of 

15.  U.S.— Crowcll  V.  Baker  Oil  Tools.  Riverside,  29  CaI.App.2d  133,  84 
C.C.A.,   143  F.2d  1003.  certiorari  P.2d  218. 

denied  65  S.Ct.  93.  89  L.Ed.  608.  Ky.— Cheatham   Electric   Switch- 

16.  N.J. — Hollingsworth  v.  Lederer,  mg  Device  Co.  v.  Kentucky 
125  N.J.Eq.  193,  4  A.2d  291,  af-  Switch  &  Signal  Co.,  213  Ky.  23. 
firmed  125  N.J.Eq.  193,  4  A.2d  300.  280  S.W.  469. 

17.  Eng.— Hoffman    v.    McCloy,    38 
Ont.L.R.  446  (1917). 
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fair  competition  could  not  be  asserted  for  affirmative  relief  in 
a  patent  infringement  suit  against  the  sellers  of  products.'*  A 
private  litigant  cannot,  by  way  of  declaratory  action,  have  a  pat- 
ent adjudged  void  on  the  ground  that  it  had  been  obtained  fraudu- 
lently.^* An  action  claiming  a  mere  declaration  of  invalidity  of 
patent  rights,  where  the  same  had  already  expired,  cannot  be 
maintained,  since  there  was  no  controversy  involved.*® 

The  plaintiff  corporation,  engaged  in  the  manufacturing  of  ma- 
chines, brought  an  action  for  a  decree  adjudging  it  to  be  the  owner 
of  a  foreign  patent  of  a  certain  machine  issued  to  the  defendant 
while  in  its  employ,  seeking  to  require  the  defendant  to  assign 
the  same  to  the  plaintiff  and  to  account  to  it  for  all  funds,  money, 
or  other  property  derived  therefrom.  It  was  held  in  the  particular 
case  that  the  defendant  was  not  bound  to  assign  the  patent  ob- 
tained by  him  for  the  manufacture  of  such  machine,  since  his 
services  did  not  embrace  the  exercise  of  inventive  skill  in  the  cor- 
poration's behalf.*^  Where  in  a  patent  infringement  suit,  the 
defendant,  and  intervenor  sought  a  declaratory  judgment,  in  re- 
spect to  the  validity  and  infringement  of  the  patent  in  issue,  and 
the  court  determined  that  the  patent  was  not  valid  and  had  not 
been  infringed,  the  defendant,  and  intervenor  were  entitled  to  a 
judgment  awarding  them  this  measure  of  relief.** 

Where  a  patentee  had  threatened  to  sue  a  manufacturer  and  dis- 
tributor for  infringement  of  sixteen  patents  expressly  enumerating 
them,  subsequent  correspondence  which  allegedly  limited  the  issue 
of  validity  and  infringement  to  only  four  patents,  did  not  warrant 
a  dismissal  of  the  manufacturer's  suit  for  a  declaratory  judgment 
as  to  the  validity  and  infringement,  insofar  as  the  twelve  patents 
allegedly  not  in  controversy  were  concerned,  particularly  where 

However,  see  Duart  Mfg.  Co.  Metal    Process    Co.,    C.C.A.Ohio, 

V.  Philad  Co.,  D.CDel.,  30  F.Supp.  102  F.2d  105. 

m.  20.  Eng.— -North  Eastern  Marine  En- 

18.  U.S. — However,  see  Johnson  La-  gineering  Company  v.  Leeds 
boratories  v.  Meissner  Mfg.  Co.,  Forge  Company  (1906)  1  Ch.  324. 
CCA.III.,  98  F.2d  937.  2L  N.Y.— Henry  &  Wright  Mfg.  Ca 

Automotive  Equipment  v.  Trico  v.  Rogers,  136  Misc.  178,  239  N. 

Products  Corporation,   D.C.N. Y.,  Y.S.  425. 

11  F.Supp.  292.  22.  U.S.— Slayter  v.  Stebbins-Andcr- 

19.  U.S.— E.   W.    Bliss   Co.  v.   Cold  son  Co.,  D.CMd.,  31  F.Supp.  96. 
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the  patentee  refused  to  concede  that  the  manufacturer  was  not 
infringing  any  of  the  twelve  patents  as  to  which  the  patentee 
claimed  no  controversy  existed.*' 

Damages  or  an  accounting  could  not  be  had  in  an  action  to  de- 
clare a  re-issue  patent  void  and  to  restrain  the  efforts  to  collect 
license  fees  thereunder  where  the  defendant  was  the  owner  of  the 
patent.** 

Where  the  question  is  the  validity  and  non-infringement  of  a 
patent,  the  fact  that  the  plaintiff  may  have  used  an  alleged  infringe- 
ment apparatus  for  only  a  few  days,  and  while  such  infringement 
may  be  inconsequential,  from  the  point  of  view  of  damages,  never- 
theless an  action  will  lie  where  there  has  been  a  charge  of  infringe- 
ment, and  quantum  of  damages  is  irrelevant  and  immaterial.*' 

Where  there  existed  a  diversity  of  rulings  with  respect  to  con- 
tributory infringement  of  a  re-issue  of  a  patent,  and  presented  a 
question  which  the  United  States  Supreme  Court  alone  could  set- 
tle, and  a  complaint  by  a  licensee  of  the  patent  against  the  licensor 
did  not  seek  an  annulment  of  the  license  contract  for  invalidity, 
but  merely  requested  an  advisory  opinion  with  respect  to  the  rights 
under  the  licensing  agreement,  the  complaint  was  held  dismissible 
for  failure  to  embrace  within  the  tendered  issues  a  justiciable 
controversy.** 

In  a  declaratory  action  arising  out  of  the  fact  that  the  defendant 
sent  letters  to  the  plaintiff's  customers  asserting  that  the  defend- 
ant's patent  was  infringed  where  it  was  determined  that  plaintiff's 

23.  U.S. — Ice  Plant  Equipment  Co.  ment,  and  it  was  held  that  the 
V.  Martocello,  D.C.Pa.,  43  F.Supp.  defendant  was  not  entitled  to  a 
281.  declaratory  judgment  with  respect 

24.  U.S. — National  Hairdressers'  &  to  certain  matters  involved  under 
Cosmetologists'  Ass'n  v.  Philad  the  contract,  under  which  said 
Co.,  D.CDel.,  4  F.R.D.  106.  royalties  were  claimed. 

25.  U.S.— White  v.  E.L.Bruce  Co.,  62  26.  U.S.— Duart  Mfg.  Co.  v.  Philad 
F.Supp.  577,  162  F.2d  304,  66  F.  Co.,  D.CDel..  30  F.Supp.  777. 
Supp.  652.  See,  however,  Cheatham  Elec- 
Waah. — See  also,  Thys  v.  Rivard,  trie  Switching  Device  Co.  v.  Ken- 
25  Wash.2d  345,  171  P.2d  255.  tucky  Switch  &  Signal  Co.,  213 
The  case  involved  royalties  un-  Ky.  23,  280  S.W.  469. 

der  a  license  and  patent  agree- 
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device  did  not  infringe  defendant's  patent,  the  validity  of  the  de- 
fendant's patent  would  not  be  determined.*^ 

Where  the  court  finds  that  a  patent  is  invalid,  then  the  question 
of  infringement  or  non-infringement  is  immaterial.** 

§  750.    Patentability  of  an  Invention 

It  seems  that  where  a  justiciable  controversy  arises  as  to  whether 
or  not  an  invention  is  patentable,  that  such  matter  will  be  declared 
and  the  rights  of  the  parties  adjudicated  with  respect  to  such  an 
issue.**  It  is  not  clear  how  such  declaration  might  be  obtained; 
since  it  would  seem  that  the  patent  office  authorities  would  have 
to  be  brought  into  the  declaratory  action  as  parties.  It  does  not 
occur  in  what  manner  the  question  could  otherwise  be  adjudicated. 
So,  too,  it  would  seem  that  the  right  to  a  declaration  would  not 
accrue  until  an  application  for  a  patent  had  been  denied,  and  then 
the  remedy  would  probably  be  by  appeal.  It,  perhaps,  is  possible 
to  suppose  a  case  where,  if  it  were  asserted  by  one  patentee  that 
a  new  invention  before  issuance  of  a  patent  that  it  would  when 
issued  infringe  his  patent,  which  insistence  were  denied  by  the  new 
inventor,  then  it  would  probably  be  possible  to  have  the  contentions 
between  them  determined  in  a  declaratory  action. 


27.  U.S.— Coradon  Co.  v.  Schneider. 
D.C.Ohio,  47  F.Supp.  735. 

28.  U.S.— Revere  Camera  Co.  v.  East- 
man Kodak  Co.,  172  F.2d  162. 

29.  U.S.— Talbot  v.  Quaker-State  Oil 
Refining  Co.,  CC.A.Pa.,  104  F.2d 
967.  The  court  said:  "Parentheti- 


cally, it  may  be  noted  that  the 
appellants  could  have  obtained  the 
judgment  of  the  Federal  Court 
upon  the  question  of  patentability 
by  means  of  an  action  for  a  de- 
claratory judgment." 
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§  372.    Conduct  of  Trial 

It  was  held  in  the  Ohio  courts  that  the  declaratory  judgments  act 
did  not  empower  a  probate  court  to  pass  upon  the  ruKng  of  a  com- 
mon pleas  court  upon  a  voir  dire  examination  of  a  Jury  and,  by 
declaration,  to  pass  upon  the  correctness  of  such  ruling  on  a 
motion  to  declare  a  mistrial,  and  thereby  prescribe  rules  of  pro- 
cedure and  adjudicate  questions  of  law  which  would  bind  the  trial 
court  upon  a  subsequent  trial  of  the  action.*®*^ 


27.  U.S. — England  v.  Louisiana  Stat^ 
Bd.  of  Medical  Examiners,  C.A. 
La.,  263  F.2d  661;  Peoples  Bank 
of  Trenton  v.  Saxon,  C. A.  Mich., 
373  F.2d  185; 

Evidence  which  may  be  con- 
lidered 

Sincock  v.  Gately,  D.C.Dcl,  262 
F.Supp.  739. 

Ala. — Mclntyre  v.  Coker,  274 
Ala.  457,  150  So.2d  220. 

Prejudging  matters  improper 
Kan.— Bodlc  v.  Balch,  185  Kan. 
711,  347  P.2d  378;   Simmons  v. 
Reynolds,  179  Kan.  785,  298  P.2d 
345. 

Mich. — Drouillard  v.  City  of 
Rosevillc,  9  Mich.App.  239,  156 
N.W.2d  628. 

N.Y.— Medical  World  Pub.  Co. 
V.  Kaufman,  29  A.D.2d  859,  288 
N.Y.S.2d  548. 

Ore. — Oregon- Washington  Vege- 
table &  Fruit  Growers  Ass'n  v. 


Sunset  Packing  Co.  of  Ore.,  456 
P.2d  1002. 

Estoppel  to  preclude  calling  of 
witnesses  not  recognized 
Wis. — Town  of  Blooming  Grove 
V.  City  of  Madison,  9  Wis.2d  443, 
101  N.W.2d  809. 
28.1.  Ohio — Murray  v.  McCrystal,  99 
Ohio  App.  441,  134  N.E.2d  88. 
A  probate  court  may  not,  by  de- 
claratory judgment,  rule  upon  the 
decorum  and  dignity  to  be  ob- 
served by  a  common  pleas  court 
upon  any  future  hearing  of  a 
cause  in  the  common  pleas  court. 
A  judge  presiding  at  a  trial  in 
the  common  pleas  court  must  de* 
termine  all  questions  of  law  dur- 
ing the  trial  when  they  arise,  and 
the  probate  court  is  without  ju- 
risdiction to  prescribe  rules  of 
procedure  or  adjudicate  questions 
of  law  which  would  bind  such 
trial  judge  in  a  subsequent  trial 
in  the  same  action. 


§  373.1.    Decision  by  Court  on  Issues  of  Fact 

In  a  declaratory  judgment  action,  issues  of  fact  which  are  pre- 
sented are  for  decision  by  the  trial  court  or  the  trier  of  fact." '  •  ^  ° 


31.10.  U.S.— Hartford  Accident  & 
Indem.  Co.  v.  Northwest  Nat. 
Bank  of  Chicago,  228  F.2d  391. 
In  action  by  insurance  compa- 
nies for  judgment  declaring  void 
an  automobile  liability  policy, 
which  named  conditional  buyer's 
cosigner  as  owner  of  automobile. 


rather  than  buyer,  on  ground  of 
fraud,-  questions:  whether  insur- 
ance companies*  general  agent, 
whose  knowledge  was  imputable 
to  insurance  companies,  knew 
that  cosigner  was  not  the  own- 
er of  the  automobile  when  ap- 
plication  was   made    for   policy: 
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whether  misrepresentation  was 
fraudulent;  whether  bank,  which 
made  allegedly  fraudulent  mis- 
representations, was  a  general 
agent  of  the  buyer,  were  issues 
of  fact  for  the  trial  court  as  a 
trier  of  facts. 

Massachusetts  Mutual  Life  Ins. 
Co.  V.  Smitn,  193  F.2d  511.  In 
action  by  insorance  company  for 
judgment  against  beneficiary  lim^ 
iting  insurance  company's  liabil- 
ity, under  life  policy  action  pro*- 
vision,  to  aet  reserve  of  policies, 
jury  question  wad  presented  ap 
to  whether  insured's  death  had 
resulted  from  aviation  hazard. 

Ind.«— Fpanktin  General  Ins.  Co. 
V.  Hamilton,  126  Ind.App.  537, 
133  N.E.2d  93.  In  action  for  de- 
claratory judgement  as  to  whether 
insurance  company  must  defend 
action  against  insured,  statements 
taken   from  insured  by  adjustor 


for  automobile  liability  insur- 
ance company  are  to  be  consid- 
ered and  weighed  precisely  as 
other  evidence,  and  such  state- 
ments are  not  conclusive  and 
may  be  explained  or  contradicted 
by  parol  evidence. 
Ohio— Traveler$  Indcm.  Co.  v. 
Cochrane,  155  Ohio  St.  305,  98 
N.E.2d  840.  In  declaratory  judg- 
ment action  to  determine  wheth- 
er certain  acts  of  insured  had  in- 
validated as  to  him  an  insurance 
liability  policy  issued  by  the  in- 
surer where  no  money  judgment 
or  recovery  of  specific  real  or 
personal  'property  was  sought  and 
there  was  no  substantial  dispute 
as  to  the  acts  of  the  insured 
which  allegedly  constituted  a 
breach  of  the  insurance  contract, 
the  case  was  properly  triable  to 
,the  court. 

S.D. — See   Greene  v.   Wiese,  75 
S.D.  515,  69  N.W.2d  325. 


§  374.    Jury  Trial 

The  federal  courts  have  held  that,  in  a  declaratory  judgment  ac- 
tion, if  the  issues  are  purely  equitable  the  court  has'the  right  to  call 
a  jury  in  an  advisory  capacity  and  to  submit  such  issues  of  fact  as 
he  may  elect.  Or,  with  the  consent  of  the  parties,  the  court  may 
order  a  trial  by  jury,  and  the  verdict  will  have  the  same  effect  as  if 
trial  by  jury  had  been  a  matter  of  right.**-^ 

Where  a  plaintiff  insurance  company  brought  declaratory  judg- 
ment action  to  declare  the  nonliability  of  the  company  on  a  policy, 
and  plaintiff  could  have  brought  an  action  to  cancel  the  policy  for 
fraud,  it  was  held  that  the  trial  court  did  not  err  in  denying  the 
insured's  co-defendant's  motion  for  a  jury  trial.*^*' 

Parties  to  a  declaratory  judgment  proceeding  presenting  legal 
issues  are  entitled  to  a  trial  by  jury  as  of  right.  Unless  demanded 
they  are  presumed  to  have  waived  the  right,  but  the  court  may 
upon  motion  of  either  party  order  a  jury  trial  of  any  or  of  all  issues, 
but  the  court  may  not  order  a  trial  on  its  own  initiative.'**'^ 
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The  federal  courts  have  said  that  the  real  nature  of  the  issue 
whether  legal  or  equitable  in  a  suit,  where  an  insurance  company 
has  sought  a  declaratory  judgment  under  the  federal  statutes  relat- 
ing thereto,  depends  upon  tne  nature  of  the  case.  In  many  cases 
where  an  insurance  company  has  sought  a  declaratory  judgment, 
the  defense  that  it  sets  up  to  liability  has  raised  essentially  a  legal 
defense  on  which  the  insured  was  entitled  to  a  jury  trial.  In  other 
words,  the  question  of  whether  or  not  a  party  seeking  or  defending^ 
a  declaratory  judgment  action  is  entitled  to  a  jury  trial  depends 
upon  the  substance  of  the  issue  involved.***-  ^ 

In  a  declaratory  judgment  action,  if  issues  are  both  equitable  and 
legal,  the  court  by  the  same  procedure  it  follows  where  issue?  are 
purely  legal,  may  submit  to  the  jury  both  legal  and  equitable  is- 
sues.*"-^ 

In  a  declaratory  judgment  action  in  which  the  relief  sought  was 
the  construction  of  a  will,  the  court  stated  that  the  trial  judge,  in 
his  discretion,  may  submit  questions  of  fact  to  a  jury  for  consid- 
eration.*®*^ 

In  an  action  seeking  a  declaration  as  to  the  validity  of  a  claim  by 
husband  to  inherit  from  wife  whom  he  had  accidently  killed,  the 
court  held  that  the  action  was  in  its  nature  essentially  legal,  and 
the  husband  was  entitled  to  a  jury  trial  as  a  matter  of  right.*°-^ 

Where  an  insured  brought  an  action  seeking  a  declaration  of 
rights,  duties  and  obligations  under  an  insurance  policy  which  the 
defendant  had  issued  to  the  plaintiff,  and  for  damages,  the  court 
held  that  the  questions:  whether  there  was  a  contract  in  force  at 
the  time  of  the  accident  in  which  the  insured  automobile  was  in- 
volved (raised  by  documentary  evidence) ;  whether  the  insurance 
company  was  chargeable  with  an  extension  of  credit  to  the  insured 
for  payment  of  a  premium  and  whether  the  insured  should  have  so 
understood  them,  were  questions  for  the  court,  not  question  of  fact 
for  the  jury;  but  that  the  question  of  what,  if  any,  amounts  plain- 
tiff should  recover  as  reasonable  attorney's  fees  and  court  cost  was 
a  fact  issue  to  be  tried  by  a  jury.  The  court  went  on  to  hold  that 
there  was  no  fact  issue  for  the  jury  as  to  damages  where  defend- 
ant's counsel  admitted  and  stated  that  he  had  no  objection  to  ad- 
mission in  evidence  of  three  judgments  against  plaintiff.***' 
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It  has  been  held  that  plaintiffs  were  not  entitled  to  a  jury  trial 
as  a  matter  of  right  in  an  action  to  have  declared  the  reasonable- 
ness of  a  township  zoning  board  granting  a  special  building  permit 
in  that  such  an  action  was  not  an  action  for  the  recovery  of  money 
or  specific  real  or  personal  property.*"-^ 


32.  U.S. — Helene  Curtis  Industries, 
Inc.  V.  Sales  Affiliates:  Gillette 
Safety  Razor  Co.  v.  Sales  Affili- 
ates. 105  F.Supp.  886,  aff'd  199 
F.2d  732.  Where  suit  for  declara- 
tory judgment  as  to  validity  and 
infringement  of  patent  covering 
cold-wave  solution  presented  sit- 
uation which  was  exceptional  and 
which  involved  economic  conse- 
quences to  the  entire  industry, 
and  court  calendar  precluded  trial 
for  a  period  of  several  months, 
situation  was  one  warranting  ref- 
erence to  master  for  expeditious 
determination. 

Conn.— United  States  Fidelity  & 
Guaranty  Co.  v.  Spring  Brook 
Farm  Dairy,  135  Conn.  294,  64 
A.2d  39.  Where  an  action  sought 
declaratory  judgment  determin- 
ing whether  or  not  defendant  ad- 
ministrator's decedent  was  em- 
ployee of  dairy  company  within 
workmen's  compensation  act,  so 
that  plaintiff  as  liability  insur- 
ance carrier  of  dairy  company 
could  claim  immunity  from  lia- 
bility in  tort  in  action  for  wrong- 
ful death,  plaintiff  was  entitled 
to  have  all  issues  tried  by  court 
without  a  jury,  so  that  submis- 
sion of  interrogatories  to  jury 
constituted  error. 

Ga. — Mayor  and  Aldermen  of  Sa- 
vannah V.  Moses  Rogers  Housing 
Corp.,  91  Ga.App.  32,  84  S.E.2d 
488.  Under  the  pleadings  and  the 
evidence  in  this  case,  the  plaintiff 
was  entitled  to  a  declaratory 
judgment  fixing  the  amount  of 
tax  credits  to  be  allowed  by  the 
defendant  municipality  under  the 


provisions  of  the  statute  of  the 
state  of  Georgia,  because  of  the 
defendant  having  taken  over  cer- 
tain graded  and  paved  streets  and 
sewer  and  water  mains  laid  in 
them,  which  facilities  were  con- 
structed by  the  plaintiffs  prede- 
cessor in  title.  However,  a  jury 
question  was  made  by  the  evi- 
dence as  to  the  value  of  such  tax 
credits  to  be  allowed  and  under 
a  statute  of  the  state  of  Georgia, 
a  jury  trial  not  having  been 
waived,  the  court  erred  in  mak- 
ing a  finding  as  to  the  amount  of 
such  tax  credit  without  submit- 
ting such  issue  to  a  jury. 
Ohio — Renee  v.  Sanderas,  160 
Ohio  St.  279,  116  N.E.2d  420.  A 
right  to  jury  trial  in  declaratory 
judgment  action  is  not  vouch- 
safed by  the  constitution  but 
must  be  found  in  statutes.  The 
statute  providing  that  fact  issues 
in  declaratory  judgment  proceed- 
ing may  be  tried  and  determined 
in  the  same  manner  as  issues  of 
fact  are  tried  and  determined  in 
other  civil  actions  in  court  in 
which  proceeding  is  pending  does 
not  guarantee  jury  trial  of  fact 
issues  in  declaratory  judgment 
action  instituted  in  probate  court. 
Where  declaratory  judgment  ac- 
tion is  properly  instituted  in  pro- 
bate court,  pending  issue  of  fact 
may  be  tried  and  determined  in 
same  manner  as  issues  of  fact 
are  tried  and  determined  in  any 
other  civil  action  in  probate 
court.  There  is  no  statute  which 
forbids  submission  of  question  of 
fact  to  jury  in  declaratory  judg- 
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tnent  action  properly  instituted  in 
probate  court.  Probate  judge  in 
properly  instituted  declaratory 
judgement  action  shall  determine 
issues  of  fact  unless  upon  his  own 
initiative  or  upon  request  of  ei- 
ther party  in  exercise  of  his  dis- 
cretion he  orders  such  question 
of  fact  to  be  tried  by  jury.  Thus, 
in  declaratory  judgment  action 
instituted  in  probate  court  to  de- 
termine right  to  testator's  pass- 
books, evidence  in  savings  ac- 
counts, corporate  shares  certifi- 
cates, and  safe  deposit  box,  pro- 
bate judge  had  authority  to  en- 
tertain demand  for  jury  trial  and 
rule  thereon  in  exercise  of  his 
discretion. 

Ore. — Webb  v.  Clatsop  County 
School  District  No.  3,  188  Ore. 
324,  215  P.2d  368.  Where  plain- 
tiffs sought  declaratory  judgment 
to  determine  the  validity  of  a 
special  school  election,  relief 
sought  was  of  equitable  cogniz- 
ance, and  plaintiffs  were  not  en- 
titled to  trial  by  jury,  and  the 
questions  of  fact  would  be  tried 
and  determined  by  the  court  as 
in  other  suits  in  equity. 

33.  N.H. — American  Emp.  Ins.  Co. 
y.  Liberi,  101  N.H.  480,  147  A.2d 
306. 

Ore. — Webb  v.  Clatsop  County 
School  District  No.  3,  188  Ore. 
324,  215  P.2d  368. 

33.1.  U.S. — Firemen's  Ins.  Co.  of 
Newark,  New  Jersey  v.  Smith, 
180  F.2d  371,  cert.  den.  339  U.S. 
980.  70  Sup.Ct.  1028,  94  L.Ed. 
980. 

34.1.  U.S.— State  Farm  Mutual  Au- 
tomobile Ins.  Co.  V.  Mossey,  IT" 
F.2d  56. 

35.  Fla. — See  Lincoln  Tower  Corp. 
V.  Dunhall's,  Inc.,  61  So.2d  474 
(Fla.). 

Mo. — Pittman  v.  Faron,  App., 
315S.W.2d«36,839. 


Ohio — Aiuto  V.  American  Casual- 
ty Co.,  89  N.E.2d  313  (Ohio). 
Provision  of  a  declaratory  judg- 
ment act  that  issues  of  fact  may- 
be determined  as  in  civil  actions, 
permits  the  impaneling  of  a  jury 
to  decide  the  issues  of  fact  if  in 
dispute. 

Pioneer  Mut.  Cas.  Co.  v.  Bet- 
ton,  152  N.E.2d  454. 

41.   Gal.— Dills   v.    Delira   Corp.,    145 
Cal.App.2d    124,    302    P.2d    397. 
Where    plaintiff   sought   declara- 
tion of  partnership  and  his  inter- 
est therein  as  well  as  an  account- 
ing of  profits   derived   from   the 
use  of  certain  alleged  partnership 
property   and   as   an   incident    to 
the  account   when   rendered    de- 
manded a  share  of  the  profits  as 
money  had  and  received  by   the 
other  alleged  partners,  trial  court 
properly   determined    that   major 
relief  sought  was   equitable   and 
ordered  a  nonjury  trial  of  those 
issues,    and    having    determined 
that  the  plaintiff  was  not  a  part- 
ner and  had  no  interest  in  the  al- 
leged partnership  property,  plain- 
tiff was  not  entitled  to  a  jury  trial 
on  common-law  counts  for  money 
had  and  received. 
D.C. — Fitzgerald  v.   McChesney, 
336  F.2d  905,  118  U.S.App.D.C. 
401. 

S.C.— Legette  v.  Smith,  226  S.C. 
403,  85  S.E.2d  576.  Where  issues 
raised  in  proceedings  for  declara- 
tory judgment  are  legal  and  not 
equitable  in  nature,  they  must  be 
tried  at  law  if  either  party  in- 
sists upon  it,  and  right  of  jury 
trial  in  what  is  essentially  an  ac- 
tion at  law  may  not  be  denied 
merely  because  adversary  asks 
that  controversy  be  determined 
under  declaratory  judgment  pro- 
cedure. 

42.1.  U.S.— Firemen's  Ins.  Co.  of 
Newark,  New  Jersey  v.  Smith, 
180  F.2d  371,  cert.  den.  339  U.S. 
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980,   70   Sup.Ct.   1028,   94   L.Ed.  in  nature  and  cofurt  did  not  err 

980.  in  calling  an  advisory  jury,  and 

44.L    Conn. — Connecticut      General  insurer   could   not   complain    be- 

Life  Ins.  Co.  v.  Candim'at  Co.,  83  cause   it   saved   no   objection    to 

F.Supp.  1.  jury  but  acquiesced  in  procedure. 

52.L    U.S.—Firemen's     Ins.     Co.     of  58.1.   N.C.— Wachovia  Bank  &  Trust 

Newark,   New  Jersey  v.   Smith,  Co.  v.  Wolfe,  243  N.C.  469,  91 

180  F.2d  371,  cert.  den.  339  U.S.  S.E.2d  246. 

980,  70  Sup.Ct.  1028,  94  L.Ed.  60.1.  S.C.— Legette  v.  Smith,  226  S.C. 
980.  Where  in  declaratory  judg-  403,  85  S.E.2d  576. 
ment  proceedings  by  insurer  to  65.1.  U.S. — Wood  v.  National  Farm" 
determine  liability  under  fire  pol-  ers  Union  Automobile  &  Casual- 
icy  to  insured,  insurer  asked  that  ty  Co.,  114  F.Supp.  514. 
policy  be  cancelled,  and  insured  68.1.  Kan. — Duggins  v.  Board  of 
asked  that  insurer  be  declared  County  Commissioners  in  John- 
liable  for  damages,  issues  ten-  son  County,  179  Kan.  101,  293 
dered    were   equitable   and    legal  P.2d  258. 

§  375.    Burden  of  Proof 

In  declaratory  actions,  the  burden  of  proof  usually  rests  where  it 
would  have  rested  had  a  different  type  suit  been  brought. and  often 
depends  upon  the  condition  of  pleading  and  chara,cter  of  issues 
when  question  of  burden  of  proof  arises.*"*^ 

In  a  suit  for  a  declaratory  judgment  construing  an  antenuptial 
agreement  where  defendants  alleged  a  similar  agreement  but  al- 
leged that  the  parties  agreed  that  the  contract  could  be  cancelled  by 
mutual  agreement  and  plaintiffs  filed  a  reply  denying  the  new  mat- 
ter alleged  in  the  answer,  all  material  allegations  set  forth  in  the 

petition  were  admitted  and  defendants  carried  the  burden  to  prove 
cancellation.'^^.i 

In  a  declaratory  judgment  action  in  the  name  of  a  fictitious  part- 
nership name,  the  partnership  is  required  not  only  to  show  the 
names  of  the  persons  composing  the  partnership  but  the  names 
must  be  stated  truthfully.^**  ^ 

Where  the  defendants  interposed  a  special  defense  that  the  court 
lacked  jurisdiction  because  the  plaintiffs  had  no  right  or  interest 
subject  to  adjudication,  such  defendants  assumed  the  burden  of 
proving  such  defense.*'*'^ 

In  an  action  for  a  declaration  of  rights  under  a  contract,  the  plain- 
tiff had  burden  of  establishing  the  contractual  terms  under  which 
the  declaration  was  sought,  and  had  the  burden  of  establishing  the 
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performance  of  all  obligations  imposed  by  such  agreement  upon 
which  the  defendant's  obligation  was  conditioned.*'*'* 

In  a  declaratory  judgment  action  one  alleging  fraud  must  prove 
it  by  clear  and  convincing  evidence,  and  the  charge  cannot  be  sus- 
tained by  doubtful  and  uncertain  testimony.*' ^-^ 

In  an  action  for  a  declaratory  judgment  that  the  plaintiff  was 
not  guilty  of  a  patent  infringement  because  the  defendant's  patent 
was  void,  the  plaintiff  had  the  burden  of  showing  invalidity  of  the 
patent  by  evidence  which  was  clear,  strong  and  convincing."^'^ 

The  plaintiffs  who  sought  to  avoid  the  obligation  to  pay  royalties 
under  a  license  issued  to  them  in  the  settlement  of  a  litigation  rela- 
tive to  a  patent,  contending  that  they  had  in  effect  been  evicted  from 
benefits  of  their  license  by  a  certain  court  decision  holding  invalid, 
over  prior  chemical  textbook,  patents  relating  to  water  softening, 
and  that  their  practices  were  now  justified  by  the  art  as  it  existed 
prior  to  patent,  had  the  burden  of  proving  that  their  practices  cor- 
responded with  the  teachings  of  the  text  relied  upon  as  the  prior 
art."=»-» 

A  woman  suing  for  a  declaratory  judgment  respecting  her  status 
as  the  wife  of  the  defendant,  who  married  her  after  she  obtained  a 
divorce  from  her  former  husband  in  Nevada  and  subsequently  the 
second  husband  obtained  a  Mexico  divorce  from  her,  had  the  burden 
of  proving  that  the  Nevada  divorce  decree  was  valid  and  entitled  to 
full  faith  and  credit  and,  hence  that  she  was  legally  in  position  to 
enter  into  a  valid  marriage  with  the  defendant  at  the  time  of  their 
marriage."*-^ 

In  an  action  for  a  judgment  declaring  the  plaintiff  to  be  the  lawful 
wife  of  the  defendant  and  that  the  decree  of  divorce  obtained  by  the 
defendant  against  the  plaintiff  in  a  sister  state  was  invalid  under 
the  laws  of  New  York  State,  wherein  the  plaintiff  maintained  that 
the  residence  of  the  defendant  in  the  sister  state  was  fictitious  and 
fraudulent,  the  plaintiff  had  burden  of  striking  down  prima  facie 
effect  of  foreign  court's  finding  of  residence  of  defendant  and  such 
finding  could  be  overturned  only  by  the  relevant  standards  of  proof 
and  such  issue  was  required  to  be  fairly  assessed  on  cogent  evi- 
dence."*''^ 
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In  proceedings  by  an  organization  designated  by  the  attorney 
general  as  communistic  to  declare  attorney  general's  action  invalid 
and  for  injunctive  relief  in  connection  therewith,  the  attorney  gen- 
eral would  be  required  to  show  basis  for  making  designations  com- 
plained of."""^ 

In  an  action  for  a  declaratory  judgment  seeking  to  declare  void 
a  rule  adopted  by  the  civil  service  commission  that  resulted  in  the 
reclassification  of  the  petitioners'  positions,  the  petitioners  had  the 
burden  of  proving  the  invalidity  of  commission's  action.'^-^ 

In  a  suit  to  have  declared  invalid  a  zoning  ordinance  of  a  city  in- 
sofar as  the  ordinance  restricted  use  of  plaintiff's  property  to  the 
classification  designated  in  the  ordinance  as  a  residence,  the  evi- 
dence did  not  sustain  burden  of  proof  resting  on  plaintiff  to  estab- 
lish that  ordinance  was  invalid  or  arbitrary  or  unreasonable  as  to 
the  plaintiff's  property.'  ^  •* 

In  an  action  to  have  determined  the  reasonableness  of  a  special 
permit  granted  by  the  township  zoning  board,  approved  by  the 
board  of  county  commissioners,  plaintiffs  were  required  to  establish 
their  cause  of  action  by  proof."- ^ 

Where  a  corporate  defendant  took  an  assignment  of  covenant 
restricting  the  use  of  plaintiff's  realty  except  for  residential  pur- 
poses, and  then  purchased  from  plaintiff's  predecessor  in  title  ad- 
jacent realty  and  erected  medical  center,  and  certain  kinds  of  use 
by  plaintiff  were  of  higher  utility  than  residential  use  but  would 
have  deleterious  effects  upon  defendant's  investment,  even  within 
purview  of  existing  zoning  ordinances,  plaintiff  had  duty  to  show 
either  that  no  monetary  damage  would  result  from  granting  prayer 
for  declaration  that  covenant  was  no  longer  in  force  or  effect,  or 
that  if  monetary  damage  would  result,  what  the  fair  valuation  of 
monetary  damage  would  be."-* 

Where  a  police  officer's  application  for  retirement  and  pension 
had  not  progressed  beyond  the  report  of  the  medical  panel  and  he 
had  to  establish  the  retirement  and  pension  rights  before  the  mayor 
and  aldermen,  in  officer's  declaratory  judgment  action  the  only  issue 
presented  was  whether  officer,  in  establishing  his  right  to  retire- 
ment, could  avail  himself  of  statutory  presumption,  that  under 
certain  circumstances  the  impairment  of  the  police  officer's  health 
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due  to  heart  disease  was  suffered  in  the  line  of  duty,  notwithstand- 
ing that  the  officer  sought  adjudication  of  retirement  and  pension 
rights.'*-^ 

In  a  proceeding  for  a  judgment  declaring  the  invalidity  of  stat- 
utes providing  for  the  contribution  for  the  support  of  an  indig-ent 
person  by  a  living  husband,  wife,  father,  mother,  son  or  daughter, 
of  such  person  in  an  amount  fixed  by  the  county  unit  in  accordance 
with  the  statutory  requirement,  the  burden  would  be  on  the  com- 
plainant to  show  the  absence  of  liability  of  a  son  of  the  indigent 
person  in  question. •*•* 

In  an  action  by  the  insurance  companies  for  a  declaratory  judge- 
ment that  they  were  not  liable  on  the  fire  policies  because  of  the  de- 
fendants' alleged  fraud  in  setting  or  causing  another  to  set  fire  to 
the  insured  merchandise,  the  burden  was  on  the  plaintiffs  to  prove 
that  the  fire  was  set  by  the  defendants,  one  of  them,  or  some  person 
with  their  knowledge  and  consent,  as  alleged  in  the  complaint.**-' 

In  a  proceeding  for  a  declaratory  judgment  to  determine  an  in- 
surance company's  liability  under  a  liability  policy  covering  a  hotel, 
the  burden  of  proof  that  notice  of  the  injury  sustained  by  the  per- 
son in  the  hotel  had  been  promptly  given  to  the  insurance  company 
was  on  the  hotel.**-* 

In  an  action  by  an  insurance  company  for  a  declaratory  judgment 
as  to  its  liability  under  the  policy,  burden  of  proof  was  not  auto- 
matically upon  the  insurance  company,  even  though  it  was  the 
moving  party,  but  on  the  persons  who  without  evidence  would  be 
compelled  to  submit  to  an  adverse  judgment  for  the  introduction 
of  any  evidence.***^ 

In  an  action  by  the  insured  against  the  insurance  company  for  a 
declaration  of  rights  and  liabilities  under  a  public  liability  policy, 
the  insurance  company,  which  had  interposed  defenses  of  cancella- 
tion of  policy,  had  burden  of  proving  strict  compliance  with  can- 
cellation provisions.  ^  •  ^ 

Where  insurance  company  brought  an  action  for  a  declaration 
that  insured's  employee,  who  was  driving  insured's  truck  at  the 
time  of  the  collision  between  the  truck  and  bus,  was  not  using  the 
truck  at  that  time  with  the  permission  of  the  insured  within  the 
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meaning  of  the  omnibus  coverage  clause  in  automobile  liabilit}' 
policy  issued  to  insured  in  South  Carolina,  the  burden  was  on  the 
insurer  to  establish  affirmative  of  issue  tendered  by  it.^'* 

In  an  action  by  the  insurer  for  a  declaratory  judgment  that  auto- 
mobile liability  policy  issued  by  the  insurer  was  not  valid,  on  the 
ground  that  the  dealer  as  agent  of  the  insured  who  purchased  auto- 
mobile, never  placed  an  order  for  insurance  with  insurer's  agent, 
the  burden  was  on  the  insurer  to  prove  its  case  J -^ 

In  a  proceeding  to  determine  the  validity  of  an  employee's  change 
of  beneficiary  form  purportedly  executed  by  decedent  for  proponent 
who  brought  form  to  hospital  room  where  decedent  was  dying,  the 
burden  was  upon  proponent  to  establish  that  deceased  could  have 
known  nature  of  his  act  and  that  it  was  free  and  voluntary.^*^ 

In  suit  to  obtain  declaratory  judgment  that  automobile  policy 
issued  by  plaintiff  was  no  longer  in  force  at  time  of  automobile 
collision,  burden  of  proving  of  existence  of  valid  contract  of  insur- 
ance at  time  of  collision  was  on  defendant.*'-^ 

The  rule  that  an  insurance  company  has  the  burden  of  proving 
such  facts  as  will  come  within  the  exclusionary  clause  in  the 
policy  does  not  require  that  the  liability  of  the  insurance  company 
to  pay  whatever  recoveries  may  be  obtained  shall  be  adjudicated 
in  a  declaratory  judgment  action  before  the  event  discloses  and 
establishes  on  what  basis  such  recoveries  are  obtained.*''* 

In  an  insurance  company's  suit  for  a  judgment  declaring  that  it 
was  not  indebted  to  the  insured  on  a  fire  policy  containing  a  provi- 
sion absolving  the  insurance  company  from  liability  if  the  building 
was  vacant  at  the  time  of  loss,  burden  was  upon  insurance  company 
to  prove  that  vacancy  had  increased  the  moral  or  physical  hazard 
under  the  policy  and  that  such  breach  existed  at  the  time  of  the 
issuance  of  the  policy.''-^ 

The  matter  of  the  burden  of  proot  in  a  declaratory  judgment 
action  as  well  as  generally  is  one  in  which  the  fe(|eral  court  in  a 
diversity  case,  will  follow  the  state  court's  decisions.^ °'i 

In  an  action  by  property  owners  for  a  declaratory  judgment  de- 
termining that  they  are  the  owners  of  a  majority  of  the  property 
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located  in  a  paving  improvement  district  and  that  they  filed  a  suf- 
ficient protest  to  bar  the  city  from  proceeding  further  with  the  im- 
provement, burden  was  upon  property  owners  to  establish  that 
owners  of  majority  of  property  liable  to  be  specially  assessed  for 
the  improvement  had  signed  petition  protesting  the  improve- 
ment.^''-^ 

If  schopl  district  was  entitled  to  intervene  as  a  party-plaintiff  in 
suit  to  have  extension  of  corporate  limits  of  city  so  as  to  include 
part  of  district  declared  void,  district  had  the  same  burden  of  proof 
as  other  plaintiffs  to  show  that  annexation  of  territory  by  city  was 
unreasonable.^*'** 

One  relying  on  the  illegality  of  a  contract,  failure  of  considera- 
tion therefor,  or  other  affirmative  defenses  in  an  action  for  a  de- 
claratory judgment  as  to  plaintiffs'  rights  under  the  contract  has 
burden  of  persuading  the  court  that  such  defenses  have  been  es- 
tablished, i"-' 

In  suit  by  principal  of  private  school  against  board  of  trustees  of 
school  corporation  and  corporation  for  declaration  that  principal 
had  right  to  continue  as  principal  under  provisions  of  school  charter 
and  constitution  of  alumni  association,  trustees  and  corporation  had 
burden  to  establish  by  a  preponderance  of  the  evidence  that  prin- 
cipal agreed  that  corporation  should  assume  complete  control  of 
school,  including  right  to  discharge  principal.'"-^ 

An  action  for  declaratory  judgment  that  plaintiff  be  allowed  to 
practice  naturopathy  without  physician's  and  surgeon's  license  was 
a  civil  action,  and  plaintiff  had  burden  of  proving  that  he  was  en- 
titled to  practice  as  he  did  without  a  license  as  a  physician  or  sur- 
geon.*°'* 

In  an  action  to  have  declared  illegal  or  void  provisions  of  an 
agreement  for  the  sale  of  realty  to  the  plaintiffs  by  the  defendants, 
the  burden  of  proof  was  on  the  plaintiffs  to  establish  that  present 
controversy  existed  or  that  conditions  existed  which  would  justify 
exercise  of  the  court's  discretionary  powers. *°'3 

Where  a  bank,  in  order  to  establish  validity  of  its  counterclaim 
against  the  drawer,  had  to  establish  that  it  paid  the  drawer's  check 
after  payment  had  been  ordered  stopped,  to  a  creditor  of  the  drawer 
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who  had  a  valid  and  subsisting  claim  against  the  drawer  which  was 
then  due  and  payable,  and  to  show  that  such  payment  was  made 
for  the  use  of  the  drawer,  the  drawee  was  a  proper  party  defend- 
ant.«°"* 

In  a  declaratory  action  by  a  contractor  against  its  surety  on  a 
performance  bond  covering  a  contract  with  the  United  States,  the 
contractor  had  burden  of  proving  the  contention  that  usage,  custom 
and  rates  issued  by  the  rating  bureau  subsequent  to  the  execution 
of  the  bond  by  implication  decreased  bond  premium  on  contract 
price  of  work  covered  by  certain  change  orders  and  extra  work 
orders  entered  into  after  lowering  of  rates  issued  by  the  rating 
bureau. *°'* 


70.  S.C.— Martin  v.  Cantrell  225  S.C. 
140.  81  S.E.2d  37,  holding  that 
the  burden  of  proof  rested  on 
plaintiff  in  a  declaratory  judg- 
ment action  to  prove  material  al- 
legations of  her  complaint  by  the 
greater  weight  or  preponderance 
of  the  testimony. 

71.  U.S. — ^Actna  Cas.  &  Sur.  Co.  v. 
Martin  Bros.  Container  &  Tim- 
ber Products  Corp.,  D.C.Or.,  256 
F.Supp.  145. 

CaL— Birdsong  v.  Welch,  5  Cal.       71a. 
Rptr.  474,  181  C.A.2d  749. 
Fla. — Groover  v.   Adiv   Holding 
Co.,  App.,  202  So.2d  103. 
Kan, — Duggins     v.      Board     of 
County      Com'rs      in      Johnson 
County,  179  Kan.  101,  293  P.2d 
258. 

Mo. — City  of  St.  Ann  v.  Bus- 
chard,  App.,  299  S.W.2d  546  Re- 
organized  School  Dist.  R-I  of 
Crawford  County  v.  Reorganized  72. 
School  Dist  R-III  of  Washington 
County,  App.,  360  S.W.2d  376. 
N.H« — Sugar  Hill  Imp.  Ass*n  v. 
Town  of  Lisbon,  104  N.H.  40, 
178  A.2d  512. 

N.J. — Daughters  of  Miriam  Home 
for  Aged  and  Infirm,  Congrega- 
tion   Adas    Israel    v.    Legalized      72. 
Games  of  Chance  Control  Com- 


mission, 42  N.J.Super.  405,  126 
A.2d  892. 

Tex.— Burkhart    v.    Horn,    Civ. 
App.,  369  S.W.2d  680. 
Justiciable  contrpveny 
Tex.— Renter    v.     Cordes-Hend- 
reks    Coiffures,     Inc.,    Civ.App., 
422  S.W.2d  193;  Hodges  v.  Brazos 
County  Water  Control  and  Imp. 
Dist.   No.   1,   Big  Creek,   Brazos 
County,    Civ.App..    449    S.W.2d 
861,  err.  ref.  no  rev.  err. 
U.S. — Webster- Chicago  Corp.  v. 
Minneapolis-Honeywell     Regula- 
tor Co.,  99  F.Supp.  503. 

CaL — Charles  L.  Harney,  Inc.  v. 
Contractor's  State  License  Board, 
238  F.2d  637  (Cal. App.),  Plain- 
tiff seeking  declaratory  relief 
must  show  conditions  exist  which 
would  justify  court  in  exercising 
its  discretion  to  g^rant  the  relief 
sought. 

U.S. — Prudential  Insurance  Co. 
of  America  v.  Rader,  98  F.Supp. 
44.  Duty  was  on  the  one  seeking 
declaratory  determination  to 
show  adverse  claims  which  ex- 
isted between  himself  and  de- 
fendants, and  of  which  he  de- 
sired to  obtain  determination. 
Coiin« — Tcllier  v.  Zamowski,  157 
Conn.  370,  254  A.2d  568. 
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NJ-— Burke  v.  Kenny,  6  NJ. 
Super.  524.  69  A.2d  757,  holding 
that  plaintiff  seeking  an  adjudi- 
cation that  he  was  lawfully  ap- 
pointed and  functioning  city 
clerk  of  a  municipality  governed 
by  the  commission  form  of  gov- 
ernment could  not  prevail  on 
weakness  pf  opponent's  right  to 
office  but  must  succeed  on 
strength  of  his  own  title  to  the 
office. 

Ore.— First  Nat.  Bank  v.  Malady, 
242  Ore.  353,  408  P.2d  724. 

72.1.  Mo.— M.F.A.  Mut.  Ins.  Co.  v. 
Quinn,  259  S.W.2d  854  (Mo.), 
appeal  transfd  251  S.W.2d  633 
(Mo.). 

73.1.  Ohio — Dalgran  v.  Leonard.  90 
N.E.2d  159  (Ohio). 

75.  N.Y.— Village  of  Ossining  v.  Lak- 
in,  160  N.Y.S.2d  1012,  5  Misc.2d 
1024. 

75.1.  CaL— Hixson  v.  Baren,  144  Gal. 
App.2d  547,  301  P.2d  615. 

76.1.  Conn. — Larkin  v.  Bontatibus. 
145  A.2d  133  (Conn.). 

76.2.  U.S-— Lapp  v.  Loufek,  113  F. 
Supp.  65. 

Tex. — See  also,  Pace  Corp.  v. 
Jackson,  155  Tex.  179.  284  S.W.2d 
340.  In  declaratory  judgment  ac- 
tion, for  construction  of  contract 
where  one  party  seeks  damages 
or  some  other  active  relief  in  his 
own  benefit,  burden  of  proving 
rights  rests  on  him  and  time 
sequence  in  filing  of  proceedings 
can  neither  relieve  him  of  his  re- 
sponsibility nor  deprive  him  of 
his  advantages. 

763.  U.S.—Amcrican  Insurance  Co. 
V.  Lester,  233  F.2d  778. 

77.  Mich.— Dudley  v.  Rapanos,  353 
Mich.  237,  91  N.W.2d  274. 
N.Y.— Allen  v.  Thousand  Island 
Park  Corp..  186  N.Y.S.2d  861, 
18  Misc.2d  1079,  affd..  11  A.D.2d 
812,  623,  202  N.Y.S.2d  1011. 


N.D. — Ireland    v.    Charlesworth, 
98  N.W.2d  224. 

Ohio— Beach  v.  Baker,  App.,  151 
N.E.2d  677. 
78.   Mass. — Stop    &    Shop,    Inc.    v. 
Ganem,  347  Mass.  697,  200  N.E. 
2d  248. 

Tex. — Pace  Corp.  v.  Jackson,  155 
Tex.  179,  284  S.W.2d  340. 

80.  U.S.— Delco  Chemicals,  Inc.  v. 
Cee-Bee  Chemical  Co.,  D.C.,Cal., 
157  F.Supp.  583,  revd.  on  oth. 
grds..  C.A..  263  F.2d  150;  In- 
dependent  Nail  &  Packing  Co.  v. 
Thiel,  D.C.Mo.,  333  F.2d  837, 
222  F.Supp.  1004;  Ballantyne  In- 
struments &  Electronics,  Inc.  v. 
Wagner,  D.C.Ohio,  260  F.Supp. 
540,  affd.,  C.A.,  386  F.2d  789, 
cert  den.  88  S.Ct.  1413,  390  U.S. 
1026,  20  L.Ed.2d  283;  Teleflex 
Inc.  V.  American  Chain  &  Cable 
Co.,  D.C.N.Y.,  273  F.Supp.  573; 
Delco  Chemicals,  Inc.  v.  Cee-Bee 
Chemical  Co.,  D.C.Cal,  157  F. 
Supp.  583,  revd.  on  oth.  grds., 
C.A.  263  F.2d  150. 

81.  Md.— McNally  v.  Moscr.  210  Md. 
127,  122  A.2d  555.  In  an  action 
for  a  declaratory  judgment  as  to 
plaintiffs'  rights  and  interests  un- 
der lease  of  offices  iii  their  resi- 
dence building  to  a  chiropractor, 
the  defendants'  evidence  was  in- 
sufficient to  meet  the  burden  on 
them  to  persuade  the  court  that 
the  lease  was  illegal  when  made 
as  violating  city  zoning  ordi- 
nances prohibiting  tise  of  leased 
residential  premises  by  nonresi- 
dents thereof  for  professional  of- 
fices. 

83.  U.S.— Bruen  v.  HuflF,  100  F.  Supp. 
713.  Where  defendants  in  patent 
infringement  action  set  up  coun- 
terclaim for  declaratory  judgment 
to  have  patent  declared  invalid 
and  for  damages  against  inplead- 
ed  plaintiff  for  unfair  competition, 
defendants  had  burden  of  proof 
on  counterclaim. 
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83.1.  U.S.— Cummings  v.  Moore,  202 
F.2d  145. 

83.2.  U.S.— Hall  Laboratories  v.  Na- 
tional Aluminate  Corp.,  120  F. 
Supp.  684. 

86.1.   N.J. — Untermann  v.  Unter- 

mann,  19  N.J.  507,  117  A.2d  599. 
87.L   N.Y.— Long    v.    Long,    119 

N.Y.S.  341. 
88.1.    U.S.— Anti-Fascist  Refugee 

Committee  v.   McGrath,   104   F. 

Supp.  567. 

89.  U.S.— Barreiro  v.  McGrath.  108 
F.Supp.  685;  De  Vargas  v. 
Brownell,  CA.  Tex.,  251  F.2d 
869;  Eng  v.  Dulles,  C.A.N.Y., 
263  F.2d  834;  Reyes  v.  Neelly, 
C.A.Tex.,  264  F.2d  673;  Wong 
Kwai  Sing  v.  Dulles,  C.A.Cal., 
265  F.2d  131,  cert.  den.  80  S.Ct. 
n,  361  U.S.  839,  4  L.Ed.2d  78. 
D.C. — Liacakos  v.  Kennedy,  D.C., 
195  F.Supp.  630. 

90.  U«S. — Toshio  Kando  v.  Acheson, 
98  F.Supp.  884.  In  an  action  for 
a  judgment  declaring  an  Ameri- 
can-born Japanese  to  be  a  na- 
tional of  the  United  States,  the 
burden  was  on  the  petitioner  to 
establish  that  his  acts  in  entering 
armed  services  of  Japan  during 
war  with  the  United  States  were 
not  voluntary. 

91.  U.S.— Tower  Realty,  Inc.  v.  City 
of  East  Detroit,  196  F.2d  710.  In 
an  action  by  a  corporation  for  a 
declaratory  judgment  that  certain 
provisions  of  a  municipal  ordi- 
nance relative  to  amusement  park 
licenses  are  unconstitutional,  and 
that  on  compliance  with  valid 
provisions  thereof,  the  corpora- 
tion is  entitled  to  a  license,  the 
burden  was  upon  the  corporation 
to  show  that  the  action  of  the 
council  in  not  issuing  the  license 
was  arbitrary  or  oppressive  and 
without  fair  and  reasonable  exer- 
cise of  the  discretion  vested  in 
them. 


91.1.  N.J. — Carls  v.  Civil  Service 
Commission,  31  N.J.Super.  39. 
105  A.2d  874. 

91.2.  Miss.— W.  L.  Holcomb,  Inc.  v. 
City  of  Clarksdale,  217  Miss.  892, 
65  So.2d  281. 

92.  Conn. — Gionfriddo  v.  Town  of 
Windsor,  137  Conn.  701,  81  A.2d 
266.  In  an  action  for  a  declara- 
tory judgment  determining 
whether  amendment  to  building 
zone  regulations  violated  consti- 
tutional rights,  the  burden  of 
proof  was  on  the  plaintiffs. 

92.1.  Kan. — Duggins  v.  Board  of 
County  Comm'rs  in  Johnson 
County,  179  Kan.  101,  293  P.2d 
258. 

92.2.  N.Y.— Loniger  v.  Norton,  133 
N.Y.S.2d  760. 

93.1.  Mass. — Foster  v.  City  of  Ever- 
ett, 334  Mass.  14,  133  N.E.2d  480. 

93.2.  Ala.— Atkins  v.  Curtis,  259  Ala. 
311,  66  So.2d  455. 

95.1.  U.S. — American  Fire  Ins.  Co. 
V.  Cinnamon,  100  F.Supp.  217. 

95.2.  Vt. — American  Fidelity  Co.  v. 
Hotel  Poultney,  118  Vt.  136,  102 
A.2d  322. 

96.  U.C. — Employers*  Liability  Assur. 
Corp.  V.  Maes,  C.A.N.M.,  235 
F.2d  918;  Canadian  Indem.  Co. 
V.  Ohio  Farmers'  Indem.  Co., 
C.A.Cal.,  251  F.2d  563;  Hartford 
Ace.  &  Indem.  Co.  v.  Shaw, 
C.A.Mo.,  273  F.2d  133;  American 
Indem.  Co.  v.  Davis,  D.C.Ga., 
155  F.Supp.  47,  remd.,  C.A.,  240 
F.2d  440;  Preferred  Risk  Mut. 
Ins.  Co.  V.  Main,  D.C.Mo.,  295 
F.Supp.  207;  Nat'onal  Indem.  Co. 
V.  Harper,  D.C.Mo.,  295  F.Supp. 
749. 

Ala. — Alabama  Farm  Bureau 
Mut.  Cas.  Ins.  Co.  v.  Cofield,  274 
Ala.  299,  148  So.2d  226. 
Tex. — Republic  Cas.  Co.  v.  Obre- 
gon,  Civ.App..  290  S.W.2d  267, 
err.  ref.  no  rev.  err.;  Evans  v. 
General  Ins.  Co.  of  America,  Civ. 
App.,  390  S.W.2d  818. 
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97.  Minn. — Craigmile  v.  Sorenson, 
248  Minn.  286.  80  N.W.2d  45. 
Ohio — Pioneer  Mut.  Cas.  Co.  of 
Ohio  V.  Quails,  104  OhioApp.  15, 
146  N.E.2d  612. 
99.1.  U.S.— Preferred  Accident  Insur- 
ance Co.  of  New  York  v.  Grasso, 
186  F.2d  987. 

1.  U.S. — Liberty  Mutual  Insurance 
Company  v.  Sweeney,  216  F.2d 
209.  Where  an  automobile  liabil- 
ity insurance  company  brought 
action  for  a  judgment  declaring 
it  was  not  required  to  defend  a 
suit  against  driver  of  insured's 
automobile  and  proceeded  to  in- 
troduce evidence  as  in  any  nor- 
mal suit,  it  could  not  later  con- 
tend that  it  did  not  have  the  bur- 
den of  proof  in  such  action. 

1.  Ore.— First  Nat.  Bank  v.  Malady, 
242  Ore.  353,  408  P.2d  724. 

l.L  U.S. — Employers  Liability  As- 
surance Corp.  V.  Maes,  235  F.2d 
918. 

See  also,  Allstate  Insurance  Co. 
V.  Orloff.  106  F.Supp.  114,  hold- 
ing that  in  a  declaratory  judg- 
ment action  by  automobile  lia- 
bility insurer  for  adjudication 
that  policy  issued  to  defendant 
was  void  on  ground  of  fraud  in 
the  .application,  the  burden  was 
on  insurer  to  show  it  was  en- 
titled to  disavow  liability. 
N.Y. — See  also,  Wagman  v. 
American  Fidelity  &  Cas.  Co., 
304  N.Y.  490,  109  N.E.2d  592.  In 
declaratory  judgment  action  in- 
volving issue  whether  plamtiflF 
was  an  insured  within  automo- 
bile liability  policy,  where  insurer 
contended  that  carrier  had  vio- 
lated interstate  commerce  com- 
mission tariff  schedule,  the  bur- 
den was  upon  insurer  to  estab- 
lish not  only  the  applicability  of 
the  regulation  on  which  they  re- 
lied but  also  the  violations. 

1.2.   U.S.— Continental  Casualty  Co. 


v.  Padgett,  123  F.Supp.  847. 

1.3.  U.S.— Metropolitan  Casualty 
Insurance  Co.  of  New  York  v. 
Miller,  188  F.2d  702. 

See  also,  Northwestern  Nat 
Cas.  Co.  v.  Bettinger,  111  F.Supp. 
511.  In  an  action  against  insured 
by  insurer  to  have  automobile 
liability  policy  declared  void  on 
grounds  of  misrepresentation  of 
ownership  of  insured  automobile 
or  lack  of  insurable  interest  in 
insured  at  time  of  accident, 
wherein  insured's  judgement  cred- 
itors intervened,  and  as  son's 
name  on  registration  card  gave 
presumption  of  gift  of  the  auto- 
mobile from  insured  to  son,  the 
burden  of  proof  shifted  to  inter- 
venors  to  rebut  such  presump- 
tion. 

N.H. — See  also.  Standard  Acci- 
dent Insurance  Co.  v.  Gore,  99 
N.H.  277,  109  A.2d  566.  In  an 
action  for  a  declaratory  judgment 
determining  parties*  rights  and 
obligations  on  account  of  auto- 
mobile liability  insurance  policy 
issued  by  plaintiff  to  one  of  de- 
fendants as  owner  of  automobile 
being  operated  by  her  minor  son 
at  time  when  collision  occurred, 
the  burden  was  on  defendants  to 
establish  coverage  of  policy. 

3.1.  N.Y.— Shallow  v.  Carballal,  100 
N.Y.S.2d  978. 

4.  U.S. — Massachusetts  Mutual  Life 
Ins.  Co.  V.  Smith,  193  F.2d  511, 
rehearing  denied  194  F.2d  1006. 
Insurer  had  burden  of  proving 
that  insured's  death  resulted  from 
riding  in  airplane  within  aviation 
provision  limiting  liability  under 
life  policies  to  net  reserve. 

5.  Tex.— Republic  Casualty  Co.  v. 
Obregon,  290  S.W.2d  267  (Tex.). 
In  an  action  by  an  insurance 
company  for  declaratory  judg- 
ment that  injured  person  was  an 
employee  of  insured  at  the  time 
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of  the  accident  and  consequently 
not  covered  by  liability  insurance 
policy  on  the  truck  in  question, 
insurance  company  had  the  bur- 
den of  proving  injured  person 
was  not  an  employee  of  the  in- 
sured at  the  time  the  employee 
received  the  injury. 

7.1.  Mo.— M.F.A.  Mut.  Ins.  Co.  v. 
Quinn.  259  S.W.2d  854  (Mo.), 
appeal  transferred  251  S.W.2d 
633  (Mo.). 

7.2.  U.S.— Indemnity  Ins.  Co.  of 
North  America  v.  Town  of  Mil- 
ford,  127  F.Supp.  394,  aflF.  218 
F.2d  602.  In  an  action  for  declar- 
atory judgment  and  reformation 
of  liability  policy  to  exclude  vol- 
unteer firemen  from  coverage,  in- 
surance company  had  the  burden 
of  showing  by  clear  and  convinc- 
ing evidence  that  such  exclusion 
was  intended  by  both  parties  to 
the  contract  and  had  been  omit- 
ted by  mutual  mistake. 
N.Y.— Prashker  v.  United  States 
Guarantee  Company,  1  N.Y.2d 
584,  136  N.E.2d  871. 

7.3.  La. — American  Indemnity  Com- 
pany V.  Newson,  79  So.2d  392 
(La.App.). 

10.1.  U.S. — Liberty  Mutual  Insurance 
Company  v.  Sweeney,  216  F.2d 
209. 

15.  111.— Mock  v.  Higgins,  3  Ill.App. 
2d  281,  121  N.E.2d  865.  In  a  suit 
by  a  client  against  her  attorneys 
to  have  declared  void  contract 
providing  that  attorneys  were  to 
establish  client's  father  an  heir 
of  a  deceased  person  and  that 
they  would  receive  a  certain  per- 
cent   or    a    named    amount    of 


money  for  their  services,  evi- 
dence was  insufficient  to  estab- 
lish that  fiduciary  relation  existed 
between  client  and  attorneys  at 
time  contract  was  entered  into 
and  therefore  burden  of  proof 
\vzs  on  client  to  show  that  con- 
tract was  illegal  and  void. 

17.1.  N.D.— Gallaher  v.  City  of  Far- 
go, 64  N.W.2d  444  (N.D.). 

17.2.  Mo.— Waller  v.  City  of  Macon. 
277  S.W.2d  886  (Mo.). 

18.1.  Md.— McNally  v.  Moser,  210 
Md.  127,  122  A.2d  555. 

20.1.  Tonn.— Webb  v.  Board  of  Trus- 
tees of  Webb  School,  38  Tenn. 
App.  173,  271  S.W.2d  6. 

20.2.  Idaho— Smith  v.  State  Board  of 
Medicine  of  Idaho,  74  Idaho  191, 
259  P2d  1033. 

20.3.  CaL — Boosman  v.  United  Bldg. 
Co.,  109  Cal.App.2d  486,  241  P.2d 
58. 

See  also,  Group  Property,  Inc. 
V.  Bruce,  113  Cal.App.2d  549.  248 
P.2d  761.  In  an  action  by  tenant 
against  landlord  for  declaratory 
relief  and  to  compel  landlord  to 
execute  and  deliver  a  conveyance 
of  realty  in  accordance  with  pro- 
vision in  lease  giving  tenant  op- 
tion to  purchase  realty,  burden 
was  on  landlord  to  prove  land- 
lord's assertion  that  tenant  had 
abandoned  right  to  exercise  op- 
tion. 

20.4.  Ohio— Central  Nat.  Bank  of 
Cleveland  v.  International  Sales 
Co..  87  Ohio  App.  207,  91  N.E.2d 
532. 

20.5.  U.S. — Stiers  Management  Co.  v. 
Fidelity  &  Deposit  Co.  of  Md., 
106  F.Supp.  588. 


§  376.     Admissibility  of  Evidence 

In  a  declaratory  judgment  action  by  a  drawee  bank  against  the 
drawer,  payee  and  endorser  after  the  drawer  had  ordered  payment 
upon  a  check  stopped,  it  was  within  the  discretion  of  the  trial  court 
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to  admit  the  testimony  of  the  drawer  as  to  the  conclusion  that 
neither  he  nor  his  corporation  had  been  indebted  to  the  payee 
and  to  allow  the  endorser  to  cross-examine  the  drawer  to  bring- 
out  the  facts  from  which  a  contrary  conclusion  might  be  drawn.***' 

In  an  action  by  an  insurance  company  against  a  general  agent 
for  a  declaratory  judgment  to  determine  method  of  computing  the 
agent's  compensation  under  an  unambiguous  written  contract, 
parol  evidence  was  properly  excluded  as  in  such  cases  where  con- 
tract is  not  ambiguous*  parol  evidence  is  inadmissible,  and,  if  re- 
ceived, must  be  disregarded.**-^ 

Where  there  was  a  valid  complaint  for  declaratory  relief  which 
recited  the  existence  of  an  actual  controversy  over  interpretation 
of  a  writing  and  plaintiff  contended  that  the  writing  was  ambiguous 
and  required  extrinsic  proof  of  parties,  it  was  prejudicial  error  to 
reject  offer  of  proof." ••* 

In  a  suit  under  the  declaratory  judgment  act  to  establish  the 
plaintiff's  status  as  the  lawful  issue  of  his  father,  within  the  mean- 
ing of  the  will  of  father's  mother,  where  only  question  was  where 
plaintiff  under  the  evidence  was  lawful  issue  of  his  father  and  that 
was  a  question  of  law,  the  trial  court  properly  excluded  the  testi- 
mony of  the  scrivener  of  the  will  as  to  what  the  testatrix  told  him, 
in  connection  with  drafting  of  the  "lawful  issue"  clause  of  the 
will.a«-» 

In  an  action  for  a  declaratory  judgment  determining  the  parties 
rights  and  obligations  on  account  of  an  automobile  liability  insur- 
ance policy  issued  by  plaintiff  to  defendant  owner  of  automobile 
driven  by  her  codefendant  minor  son  at  time  of  accident  causing 
passenger's  death,  admission  of  insured's  testimony  that  she  did 
not  forbid  use  of  automobile  by  her  son  on  night  of  accident  over 
objection  that  question  was  leading,  was  not  error,  and  ruling  was 
within  trial  court's  discretion,  even  if  question  bore  on  main  issue 
as  to  which  question  invaded  jury's  province.*"*^ 

Where  interest  of  husband-grantee  in  realty  had  been  acquired 
by  survivorship  deed  and  ceased  at  his  death,  no  estoppel  of  his 
widow  who  was  surviving  grantee  could  raise  any  interest  which 
would   support   attachment   lien   levied   upon   husband's   interests 
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before  his  death,  and  in  wife's  action  for  judgment  declaring  her 
to  be  the  sole  owner  free  and  clear  of  attachments,  the  evidence 
offered  to  support  claim  of  estoppel  was  properly  excluded. 3°-^ 

In  an  automobile  liability  insurance  company's  action  against 
the  insured,  the  driver  of  his  truck,  and  the  person  injured  while 
riding  therein,  for  a  declaratory  judgment  that  the  liability  policy 
did  not  cover  liability  for  such  persons  injured  because  he  was  in- 
sured's employee,  such  defense  against  liability  on  policy  was  good 
against  injured  defendant,  as  well  as  insured  and  driver,  through 
whom  injured  defendant's  rights  were  derived,  so  that  evidence  to 
prove  defense  was  admissible.*^ -^ 

In  an  action  for  declaratory  relief  and  for  an  injunction  restrain- 
ing defendant  insurance  commissioner  from  further  interference  in 
plaintiff's  insurance  business,  wherein  it  was  decided  as  question  of 
law  that  upon  transformation  of  plaintiff  from  a  mutual  company 
into  a  capital  stock  company  the  plaintiff  was  under  no  obligation 
to  segregate  and  hold  in  trust  the  net  surplus  or  excess  earnings, 
accrued  and  accruing,  from  premiums  paid  in  by  those  who  held 
policies  issued  by  mutual  company,  the  exclusion  of  evidence  re- 
lating to  accounting  methods  by  which  such  segregation  could  have 
been  accomplished  was  not  error.*  ^-^ 

In  an  action  for  a  declaratory  judgment  by  an  automobile  liabil- 
ity insurance  company  as  to  its  liability  on  a  policy,  where  the 
question  was  whether  the  title  to  the  automobile  remained  in  the 
insured  at  time  of  action,  admission  of  evidence  mentioning  insur- 
ance and  bearing  upon  belief  of  parties  to  transaction  for  sale  of 
automobile  as  to  whether  automobile  was  covered  at  time  of  acci- 
dent was  not  error.**' ^ 

In  a  suit  for  declaratory  judgment  that  automobile  policy  was 
no  longer  in  force  at  time  of  collision,  involving  question  whether 
policy  had  been  renewed  a  few  minutes  before  or  few  minutes  after 
collision  with  full  knowledge  by  insurer  of  all  material  facts,  trial 
court  properly  refused  to  admit  evidence  of  insurer's  general  prac- 
tice in  handling  renewals  and  to  explain  premium  receipt  card, 
where  no  parol  evidence  was  required  to  clarify  meaning  of  receipt 
card  and  policy  when  considered  together,  and  no  showing  was 
made  that  insured  was  familiar  with  such  practices  or  that  he 
should  have  had  such  knowledge.**-* 
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In  a  suit  by  the  insured  against  the  insurance  company  for  a  de- 
claratory judgment  to  determine  liability  under  a  fire  policy,  the 
written  statements  by  insured  that  only  policies  covering  his  house- 
hold effects  at  time  of  fire  were  those  issued  by  another  insurance 
company,  were  admissible  in  evidence  as  declarations  against  in- 
terest.3''-^ 

In  an  action  for  a  declaratory  judgment  that  the  employment 
contract  was  terminated  about  three  months  prior  to  the  end  of 
the  term  for  a  good  cause,  and  that  the  employer  did  not  have  an 
exclusive  right  to  the  employee's  services  thereafter,  the  exclusion 
of  the  evidence  of  other  actions  pending  between  the  parties  was 
not  prejudicial  error,  where  issues  were  narrowed  to  the  determina- 
tion of  the  employee's  rights  and  duties.****^ 

Where  employee  seeks  a  declaration  as  to  the  right  of  the  em- 
ployer to  suspend  him  under  an  employment  contract  whereby  em- 
ployee agreed  not  to  commit  any  act  pending  to  degrade  him  in 
society  or  bring  ridicule  or  scorn  upon  him  after  he  was  charged 
with  contempt  for  refusal  to  answer  at  a  hearing  of  the  Committee 
on  Un-American  Activities  of  the  House  of  Representatives  the 
question  whether  he  was  or  had  ever  been  a  communist,  court  held 
it  was  error  to  exclude  evidence  of  the  conduct  of  the  employee's 
associates  who  had  also  been  called  before  the  committee,  where 
employee  admitted  that  what  he  did  was  in  consequence  of  his 
agreement  with  his  associates. ^^-^ 

In  an  action  for  a  declaratory  judgment  construing  contract 
whereby  the  plaintiff  corporation  agreed  to  supply  cigarettes  to 
the  defendant  under  certain  terms  and  conditions,  the  testimony  of 
the  defendant  that  his  reason  for  buying  one  case  of  cigarettes  from 
a  third  person  was  because  he  could  get  credit  there,  was  admissible 
as  disclosing  his  attitude  and  intention  to  comply  with  the  agree- 
ment which  required  him  to  pay  cash  for  all  cigarettes  from  corpo- 
ration.-**-^ 

In  a  suit  to  determine  the  ownership  of  a  bank  deposit,  where  the 
defendant  claimed  that  the  plaintiff  had  given  her  such  funds,  notes 
signed  by  the  plaintiff  and  payable  to  the  defendant's  grandmother 
or  the  defendant  were  admissible  in  evidence  even  though  they 
were  not  referred  to  in  the  defendant's  pleading. **b.i 
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Irrelevant  matter,  though  pleaded,  is  still  irrelevant  and  is  not 
admissible  in  a  declaratory  judgment  action.  In  a  proceeding  to 
determine  the  rights  of  the  parties  under  an  ambiguous  lease, 
which  provided  that  the  determination  by  a  duly  constituted  au- 
thority that  the  operation  of  the  business  specified  in  purpose 
clause  was  contrary  to  municipal  zoning  ordinance  would  termi- 
nate the  lease,  evidence  of  statements  of  lessee's  counsel  at  the 
hearing  where  the  zoning  variance  granted  lessees  was  revoked 
was  not  admissible  because  it  bore  upon  an  allegation  in  the  land- 
lord's answer.*^' ^ 

In  suit  for  declaratory  judgment  construing  oral  agreement  to 
divide  commission  for  sale  of  certain  realty  between  two  real  estate 
salesmen  and  real  estate  dealer,  testimony  by  one  of  the  salesmen 
that  upon  leaving  dealer's  employ,  he  and  dealer  agreed  that  the 
salesman  would  continue  to  work  on  pending  deals  and  if  the  deals 
were  made  the  commission  would  be  divided  equally,  together  with 
testimony  showing  that  such  salesman  did  continue  to  work  toward 
consummation  of  ultimate  sale  with  dealer's  knowledge,  was  ad- 
missible.**'^ 

In  an  action  by  a  contractor  against  a  lumber  company  for  a 
declaratory  judgment  and  accounting,  testimony  as  to  statements 
made  by  the  contractor's  son  at  the  time  he  examined  the  account 
between  his  father  and  the  lumber  company  in  his  father's  behalf 
was  admissible,  as  such  statements  were  made  during  the  course 
of  son's  duties  as  contractor's  agent  to  inspect  accounts,  and  also 
were  a  part  of  the  res  gestae  of  the  inspection.*'  ^  •  ^ 

In  an  action  by  an  insurance  company  against  the  insured  and 
those  who  had  brought  action  against  insured  for  automobile  col- 
lision damage,  for  a  declaratory  judgment  as  to  the  obligation  of 
the  insurer  under  a  renewal  automobile  liability  policy,  the  exclu- 
sion of  evidence  as  to  matters  which  were  properly  triable  only  in 
the  damage  action  which  had  been  brought  against  the  insured  was 
not  error. *'*•' 

In  a  proceeding  to  have  redemption  from  a  tax  foreclosure  sale 
declared  void,  where  defendant  showed  that  he  had  contributed  the 
entire  capital  to  bankrupt  corporation  which  was  the  last  record 
owner  of  real  estate,  evidence  claiming  to  constitute  a  fraud  in 
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bankruptcy  was  inadmissible  in  such  a  collateral  proceedings  which 
could  only  determine  if  defendant  was  within  the  constitutional 
statutory  class  of  persons  entitled  to  redeem.*'*** 

In  a  suit  for  declaratory  judgment  establishing  right  of  ^\'ay  for 
water  pipeline  from  spring  on  defendant's  land  to  plaintiff's  ad- 
joining land  and  plaintiff's  right  to  portion  of  water  from  spring, 
defendant's  testimony  as  to  statements  made  by  their  predecessor 
in  title,  since  deceased,  that  he  was  letting  plaintiff  use  water  from 
spring  temporarily  and  until  supplies  and  materials  were  available 
for  repair  of  plaintiff's  well,  was  inadmissible  as  hearsay  testimony 
concerning  decedent's  self-serving  declarations  not  within  res  g^estae 
rule  or  any  statutory  exception  thereto.*'**^ 

In  a  declaratory  judgment  proceeding  by  taxpayers  against  the 
government  secretary  to  obtain  interpretation  of  realty  tax  statute 
for  the  Virgin  Islands  and  an  injunction  preventing  collection  of 
1951  taxes,  evidence  that  the  two  witnesses,  who  had  asked  for  tax 
rolls  while  they  were  being  prepared  had  been  told  that  rolls  were 
at  the  government  secretary's  office  did  not  establish  that  assess- 
ment roll  was  not  available  to  general  public  for  inspection  at  any 
time  within  realty  tax  statute  in  view  of  fact  that  there  was  no 
refusal  to  let  witnesses  see  rolls,  nor  was  there  any  diligent  effort 
on  part  of  witnesses  to  see  rolls. *'*•'♦ 

In  a  suit  for  judicial  declaration  as  to  whether  or  not  senate  bill 
became  law,  the  trial  court  did  not  err  in  refusing  to  permit  show- 
ing that  governor's  executive  secretary  was  in  his  office  after  clos- 
ing hours  and  that  secretary  refused  to  open  doors  to  those  seeking 
to  gain  admittance  for  purpose  of  presenting  said  senate  bill  to 
secretary.''*'* 

21.    Cal. — Matthews  v.   Civil   Service  See  also,  Lachman  Brothers  v. 

Commission  of  City  and  County  Muenzer,     143     Cal.App.2d     520, 

of  San  Francisco,  158  C.A.2d  169,  300   P.2d   295.    In   an   action   by 

322  P.2d  234.  lessor's  assignee  against  lessee  to 

N.Y. — Serra  v.  Serra,  11  A.D.2d  declare  width   of  driveway   sub- 

699,  205  N.Y.S.2d  1.  ject  to  lease,  interrogation  of  Ics- 

N.C.— Lidc   v.    Mears,   231    N.C.  s«<^  ^^  assignee's  counsel  in  re- 

111  56  S.E.2d  404.  ^^^^   *^   "^^   made   of   driveway 

25.1.    c'aL— California    Bank    v.    Dia-  was  not  inconsistent  with  adher- 

mond,    144    CaI.App.2d    387.    301  ^nce    to    stipulation    that    court 

p  2(1  60  view  premises  where  stipulation 
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did  not  prescribe  court's  view  as 
sole  method  of  proof  under  issue. 

26.1.  CaL — Beneficial  Fire  and  Cas- 
ualty Insurance  Co.  v.  Kurt  Hit- 
ke  &  Co.,  290  P.2d  46  (CalApp.). 

26.2.  CaL— Flynn  v.  Flynn,  103  Cai. 
App.2d  91.  229  P.2d  5. 

26.3.  Mo. — Bernheimer  v.  First  Na- 
tional Bank  of  Kansas  City,  359 
Mo.  1119,  225  S.W.2d  745. 
Ohio — See  also,  Wadsworth  v. 
Dambach,  99  Ohio  App.  269,  133 
N.E.2d  158.  In  an  action  for  a 
judgment  declaring  that  the  stat- 
ute prohibiting  the  use  of  nets  in 
certain  waters  did  not  prohibit 
the  use  of  seines,  the  admission 
of  alleged  statements  by  deceased 
conservation  officer  concerning 
application  of  statute  was  an  er- 
ror, but,  in  view  of  other  compe- 
tent testimony  on  the  dame  mat- 
ter, was  not  prejudicial. 

28.1.    N.H.— Standard    Accident    Ins. 

Co.  V.   Gore,  99   N.H.   277,    109 

A.2d  566. 
30.1.   Conn. — Hughes  v.  Fairfield 

Lumber    and    Supply    Co.,    143 

Conn.  427,  123  A.2d  195. 

31.1.  U.S.— Maryland  Casualty  Co.  v. 
Pearson,  194  F.2d  284. 

CaL — See  also,  Reed  v.  Pacific 
Indemnity  Co.,  101  CaLApp.2d 
151.  225  P.2d  255.  In  an  action 
to  determine  insurer's  rights  un- 
der comprehensive  liability  pol- 
icy, trial  court  properly  sustained 
objection  to  questions  regarding 
whether  insured  has  intended  to 
pay  two  premiums  for  same  cov- 
erage, on  grounds  that  questions 
were  irrelevant  and  that  policies 
spoke  for  themselves. 

31.2.  CaL— Pierce  Ins.  v.  Malony,  124 
CaI.App.2d  501.  269  P.2d  57. 

32.1.  N.H.— United  States  Fidelity  & 
Guaranty  Co.  v.  Minault,  96  N.H. 
168,  72  A.2d  161. 

32.2.  Mo.— M.F.A.  Mut.  Ins.  Co.  v. 
Quinn.   259    S.W.2d   854,   appeal 


transf'd  251  S.W.2d  633  (Mo.). 

34.  Ala.— Trammell  v.  Glens  Falls 
Indemnity  Co.,  259  Ala.  430,  66 
So.2d  537.  In  suit  for  declaratory 
judgment  that  insurer  was  not 
liable  for  accident  because  auto- 
mobile liability  policy  had  a  rider 
providing  that  insured  truck  was 
to  be  used  in  hauling  for  corpo- 
ration, but  truck  at  time  of  acci- 
dent was  being  used  by  third 
person  under  free-land  agreement 
with  insured,  court  properly  ad- 
mitted evidence  as  to  the  amounts 
of  premium  with  and  without 
rider. 

37.1.  Ala. — Saint  Paul  Fire  &  Marine 
Insurance  Co.  v.  Johnson,  256 
Ala.  690.  57  So.2d  80. 

43.1.  CaL— Ho  Gate  Wah  v.  Fong 
Wan,  118  Cal.App.2d  391,  257 
P.2d  674. 

43.2.  U.S.— Loew's,  Inc.  v.  Cole,  185 
F.2d  641. 

45.    Colo. — Hopkins    v.    Underwood, 
126  Colo.  224,  247  P.2d  1000;  see 
also  Underwood  v.  Hopkins,  126 
Colo.  447,  250  P.2d  202.  In  action 
for  determining  rights  of  parties 
to  a  contract  for  sale  of  stock, 
whether   or   not   buyer   has   ten- 
dered payment  before  instituting 
action  was  immaterial. 
45.1.    Tex. — Pace    Corp.    v.    Jackson. 
155    Tex.    179,   275    S.W.2d   849, 
modified   on   appeal   284   S.W.2d 
340. 
48.1.    Mich.— Ruch  v.  First  Nat.  Bank 
of  Three  Rivers,  326  Mich.  52,  39 
N.W.2d  240. 
56.   Mc— Butler  v.  Walsh,  235  S.W. 
2d  826  (Mo.).  In  suit  for  a  declar- 
that  plaintiff  was 
'[  decedent,  where 
d  validity  of  di- 
ground  that  de- 
been  resident  of 
s    where   divorce 
decree  was  entered  and  that  pub- 
lication   affidavit    had    given    ad- 
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dress  for  plaintiff  which  decedent 
had  known  was  false,  trial  court 
did  not  err  in  striking  from  rec- 
ord, as  violative  of  dead  man 
statute,  wife's  testimony  directed 
toward  showing  that  decedent 
had  known  her  true  address  and 
her  testimony  as  to  the  other 
transactions  with  decedent. 
62.  U.S. — Milwaukee  Mechanics  Ins. 
Co.  V.  Oliver,  C.C.A.Tex.,  139 
F.2d  405;  Ivey  v.  United  Nat. 
Indem.  Co.,  C.A.  Cal.,  259  F.2d 
205;  Home  Indem.  Co.  v.  Nor- 
ton, C.A.Ill.,  260  F.2d  510;  Elec- 
trofilm,  Inc.  v.  Everlube  Corp.  of 
America,  C.A. Cal.,  265  F.2d  495; 
Pacific  Northwest  Bell  Tel.  Co. 
V.  Communications  Workers  of 
America,  C.A.Ore.,  310  F.2d  244, 
app.  after  remand  337  F.2d  455; 
Scalzo  V.  Hurney,  C.A.Pa.,  338 
F.2d  339,  cert.  den.  86  S.Ct.  93, 
382  U.S.  649,  15  L.Ed.2d  87; 
Muller  V.  Olin  Mathieson  Chemi- 
cal Corp.,  C.A.N.Y.,  404  F.2d 
501; 

Petersen  v.  Clark,  D.C.Cal., 
289  F.Supp.  949;  Parker  v.  U.S., 
D.C.Colo.,  307  F.Supp.  685;  D. 
M.  &  Antique  Import  Corp.  v. 
Royal  Saxe  Corp.,  D.C.N. Y.,  311 
F.Supp.  1261. 

Dombrovskis  v.  Esperdy,  D.C. 
N.Y„  321  F.2d  63,  affd.,  C.A.,  321 
F.2d  463,  185  F.Supp.  478. 
Ala.— Hoiles  v.  Taylor,  278  Ala. 
515,  179  So.2d  148. 
Cal. — Farmland  Irr.  Co.  v.  Doppl- 
maier,  48  C.2d  208,  308  P.2d  732, 
66  A.L.R.2d  590; 

Aeration  Processes,  Inc.  v. 
Jacobsen,  8  Cal.Rptr.  85,  184 
C.A.2d  836. 

Fla.— Florida  Nat.  Bank  of  Jack- 
sonville V.  St.  Anthony's  Hos- 
pital, Inc.,  App.,  105  So.2d  198. 
Ga.— HolHs  V.  Maxwell,  215  Ga. 
483,  111  SE.2d  72. 
Ind.— Oviatt  v.  Behme,  S.E.2d 
72,  238  Ind.  69,  147  N.E.2d  897. 


Md. — Gino's  of  Maryland,  Inc. 
V.  City  of  Baltimore,  250  Md. 
621,  244  A.2d  218. 

Mo. — Mashak  v.  Poelker,  App., 
356  S.W.2d  713,  transf.  to.  Sup.. 
367  S.W.2d  625. 

N.J. — Untermann  v.  Untermann, 
19  N.J.  507,  117  A.2d  599.  In  suit 
for  declaratory  judgment  respect- 
ing plaintiff's   status   as    defend- 
ant's wife,  testimony  on  plaintiff's 
cross-examination     and     defend- 
ant's    direct     examination      that 
plaintiff   attempted    to    obtain    a 
divorce  from  her  former  husband 
in   New  Jersey  before  obtaining 
Nevada  divorce  from  him  without 
personal    service    of   process    on 
him  in  Nevada,  and  that  defend- 
ant  purchased    and    plaintiff    as- 
sisted in  furnishing  a  home   for 
them  in  New  Jersey  before  plain- 
tiff's departure  for  Nevada  to  ob- 
tain  divorce,   was   admissible   as 
relevant,    material    and   informa- 
tive as  to  factual  and  legal   sit- 
uation at  the  time  of  the  parties* 
marriage. 

Untermann   v.   Untermann,    19 
N.J.  507,  117  A.2d  599. 
N.Y. — Travelers    Indem.    Co.    v. 
McDougall,    171     N.Y.S.2d    460, 
5   A.D.2d   224;    Van   Vort   v.    17 
East  84  St.  Corp.,  4  A.D.2d  483, 
166  N.Y.S.2d  765. 
N.C. — Sealey  v.  Albany  Ins.  Co., 
253  N.C.  774,  117  S.E.2d  744. 
Ore— Arbogast    v.    Pilot    Rock 
Lumber   Co.,  215   Ore.  579,   336 
P.2d  329,  72  A.L.R.  2d  712;  Paul 
B.  Emerick  Co.  v.  Wm.  Bohnen- 
kamp  &  Associates,  Inc.,  242  Ore. 
253,  409  P.2d  332. 
Tex. — Hatten  v.  City  of  Houston, 
Civ.App.,    373   S.W.2d    525,   err. 
ref.  no  rev.  err.;  Malone  v.  Dixon, 
Civ.App.,    410    S.W.2d    278,    err. 
ref.  no  rev.  err. 

Wash.— State   ex   rel.    O'Corinell 
v.   Public  Utility   Dist.   No.   1   of 
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Klickitat  County,  2  Wash.App. 
366,  469  P.2d  922. 

68.1.  CaL— Decter  v.  Stevenson  Prop- 
erties, Inc.,  39  Cal.2d  407,  247 
P.2d  11. 

Ind. — See  also,  Silkey  v.  Malone, 
123  Ind.App.  395,  111  X.E.2d  665. 
Where  action  was  brought  by 
lessors  for  judgment  declaring 
that  authorized  use  clause  of 
lease  of  restaurant  prohibited  oc- 
cupancy of  part  of  premises  for 
living  quarters,  testimony  that  a 
lessor  had  mopped  floor  and  at- 
tempted to  install  knob  on  closet 
door  in  living  quarters  was  prop- 
erly admitted  to  fix  terms  of 
lease. 

69.1.  Tex.-— Hohenberger  v.  Schnitz- 
er,  235  S.W.2d  466  (Tex.). 

70.  U.S. — Milwaukee  Mechanics  Ins. 
Co.  V.  Oliver,  C.C.A.Tex,,  139 
F.2d  405;  Ivey  v.  United  Nat. 
Indem.  Co.,  C.A.Cal.,  259  F.2d 
205;  Home  Indem.  Co.  v.  Nor- 
ton, C.A.I11.,  260  F,2d  510;  Elec- 
trofilm,  Inc.  v.  Everlube  Corp.  of 
America,  C.A.Cal.,  265  F.2d  495; 
Pacific  Northwest  Bell  Tel.  Co. 
v.  Communications  Workers  of 
America,  C.A.Ore.,  310  F.2d  244, 
app.  after  remand  337  F.2d  455; 
Scalzo  V.  Hurney,  C.A.Pa.,  338 
F.2d  339.  cert.  den.  86  S.Ct.  93, 
382  U.S.  849,  15  L.Ed.2d  87; 
Muller  V.  Olin  Mathieson  Chemi- 
cal Corp..  C.A.N.Y.,  404  F.2d 
501; 

Petersen  v.  Clark,  D.C.Cal., 
289  F.Supp.  949;  Parker  v.  U.S., 
D.C.Colo..  307  F.Supp.  685;  D. 
M.  &  Antique  Import  Corp.  v. 
Royal  Saxe  Corp.,  D.C.N. Y.,  311 
F.Supp.  1261; 

Administrative  records  held  rele- 
vant 

Dombrovskis  v.  Esperdy,  D.C. 
N.Y.,  321  F.2d  463,  185  F.Supp. 
478. 

Ala.— Hoiles  v.  Taylor,  278  Ala. 
515.   179  So.2d   148. 


Cal. — Farmland  Irr.  Co.  v.  Dop- 
plmafer,  48  C.2d  208,  308  P.2d 
732.  66   A.L.R.2d   590;    Aeration 
Processes,    Inc.    v.    Jacobsen,    8 
Cal.Rptr.  85,  184  C.A.2d  836. 
Fla.~Florida  Nat.  Bank  of  Jack- 
sonville   V.    St.    Anthony's    Hos- 
pital, Inc.,  App.,  105  So.2d   198. 
Ga.— Hollis  V.  Maxwell,  215  Ga. 
483,  111  S.E.2d  72. 
Ind.— Oviatt  v.  Behme,  238  Ind. 
69,  147  N.E.2d  897. 
Md. — Gino*s    of    Maryland,    Inc. 
V.  City  of  Baltimore,  250  Md.  621, 
244  A.2d  218. 

Mo. — Mashak  v.  Poelker,  App., 
356  S.W.2d  713,  transf.  to,  Sup., 
367  S.W.2d  625. 

N.J. — Untermann  v.  Untermann, 
19  N.J.  507,  117  A.2d  599. 
N.Y. — Travelers    Indem.    Co.    v. 
McDougall,    5    A.D.2d    224,    171 
N.Y.S.2d   460;    Van    Vort   v.    17 
East  84  St.  Corp.,  4  A.D.2d  483, 
166  N.Y.S.2d  765. 
N.C. — Sealey  v.  Albany  Ins.  Co., 
253  N.C.  774.  117  S.E.2d  744. 
Ore. — Arbogast    v.     Pilot    Rock 
Lumber   Co.,  215   Ore.   579,  336 
P.2d  329,  72  A.L.R.2d  712;  Paul 
B.  Emerick  Co.  v.  Wm.  Bohnen- 
kamp    &    Associates,    Inc.,    242 
Ore.  253,  409  P.2d  332. 
Tex. — Hatten  v.  City  of  Houston, 
Civ.App.,    373    S.W.2d    525,    err. 
ref.     no     rev.     err.;     Malone    v. 
Dixon.  Civ.App.,  410  S.W.2d  278, 
err.  ref.  no  rev.  err. 
Wash.— State   ex   rel.   O'Connell 
V.   Public  Utility  Dist.   No.   1   of 
Klickitat    County,    2    Wash.App. 
366,  469  P.2d  922. 
71.1.    111. — Burgard    v.     Mascoutah 
Lumber    Co.,    6    Ill.App.2d    210, 
127  N.E2d  464. 

72.1.  U.S.— Loudermilk  v.  Fidelity  & 
Casualty  Co.  of  N.Y.,  207  F.2d 
881. 

72.2.  IU.--People  v.  Hess.  7  I11.2d 
192,  130  N.E.2d  280. 

72.3.  Ore.--Shepard  v.  Purvine,  196 
Ore.  348,  248  P.2d  352. 
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72.4.   U.S.—Ricardo  v.  Ambrose,  110       72.5.   Ala.— Building    G>minission    v. 
F.Supp.  716.  Jordan,   254  Ala.   433,   48   So.2d 

565. 

§  377.     Failure  to  Produce  Documents  or  Any  Evidence  as  Creat- 
ing Adverse  Inferences 

The  statute  providing  for  declaratory  judgment  was  not  intended 
to  permit  a  determination  as  to  the  right  to  possession  of  a  paper, 
but  only  rights  arising  out  of  the  writing  contained  in  an  instru- 
ment or  paper. '''♦•^ 

74.1.   Ky. — Travelers  Ins.  Co.  v.  Car-  signed  by  claimant  on  which  em- 

ter,  314  Ky.  392,  235  S.W.2d  1003.  ployer's  insurer  based  its  refusal 

Where  claim  had  been  filed  and  to  pay  claim,  since  relief  sought 

proceeding  instituted  before  work-  was  not  within  contemplation  of 

men's  compensation  board,  claim-  statute  providing  for  declaration 

ant  could  not  maintain   declara-  of  rights  and  would  be  an   un- 

tory  judgment  action   to  obtain  warranted   interference  with   the 

production  of  a  written  statement  jurisdiction  of  the  board. 

§  378.    Judicial  Notice 

Investigations  that  were  being  conducted  by  the  state  insurance 
commissioner  for  the  purpose  of  reporting  to  the  legislature  on  the 
problem  created  by  the  welfare  benefit  provisions  in  interstate  in- 
dustries, so  that  appropriate  legislation  would  be  enacted  on  the 
question  to  protect  all  legitimate  interest,  were  a  matter  of  public 
knowledge  which  would  be  considered  by  supreme  court  in  de- 
termining whether  jurisdiction  should  be  declined  in  action  for  de- 
claratory judgment  involving  that  question.*'*-^ 

In  an  intermediate  court  of  appeal  on  a  declaratory  judgment 
action,  such  court  could  not  take  judicial  notice  of  the  record  of 
proceedings  on  advocation  to  the  supreme  court  or  a  writ  of  man- 
damus or  other  action  in  connection  with  the  same  subject  mat- 
ter.ao.i 

Judicial  notice  would  be  taken  that  if  testamentary  trust  was 
accelerated  so  as  to  pay  out  all  or  substantially  all  of  the  net  income 
of  the  trust  to  the  testator's  widow  and  children,  rather  than  ac- 
cumulating the  trust  income  as  contemplated  by  the  testator,  a 
very  large  saving  of  an  aggregate  income  tax  would  result. ^°-' 

In  an  action  by  a  resident  taxpayer  and  registered  voter  against 


Digitized  by 


Google 


409 


1972   SUPPLEMENT 


§  382 


city,  city  board  of  election  commissioners,  and  state  attorney  gen- 
eral for  a  declaratory  judgment  that  voter  be  entitled  to  be  a  candi- 
date for  state  senator  from  the  city  at  large  because  senatorial  dis- 
tricts designated  by  the  board  were  alleged  illegal  and  that  he  be 
entitled  to  vote  for  state  senators  from  city  at  large,  the  supreme 
court  would  take  judicial  notice  of  the  fact  that,  at  an  election  held 
in  November,  1952,  state  officers,  including  state  senators  from  dis- 
tricts involved,  were  elected  and  seated  by  the  state  senate.''°«^ 


75.  Pa.--McCandless  v.  Buran,  377 
Pa.  18,  104  A.2d  123.  In  this  case 
judge  could  not  take  judicial  no- 
tice of  intention  of  subdivider 
though  judge  was  allegedly  well 
acquainted  with  the  intention  of 
the  subdivider. 

77.  Md.— McNally  v.  Moser,  210  Md. 
127,  122  A2d  555,  holding  that 
courts  do  not  ordinarily  take  ju- 


dicial   notice    of    ordinances    of 
municipal  corporations. 
79.1.   N.Y.— Greene     v.     Holz,     148 
N.Y.S.2d  291. 

80.1.  CaL— Collins  v.  City  &  County 
of  San  Francisco.  112  Cal.App.2d 
719,  247  P.2d  362. 

80.2.  N.J.— In  re  Stone's  Estate,  21 
N.J.Super.  117,  91  A.2d  1. 

80.3.  Mow— Prcisler  v.  Doherty,  364 
Mo.  596,  265  S.W.2d  404. 


§  380.    Credibility  of  Witnesses 

It  is  within  the  discretion  of  the  court  to  allow  or  refuse  to  allow 
examination  of  witnesses  designed  to  develop  facts  for  the  jury  and 
to  determine  whether  such  examination  was  proper.'*'''^ 


S7.1.  U.S. — American  Insurance  Co. 
V.  Lestfer,  233  F.2d  778.  In  fire 
insurance  company's  action  for  a 
declaratory  judgment  as  to  rights 
of  defendant  mining  corporation 
and  individual  defendants  to  re- 
cover for  fire  loss  of  insured  coal 
tipple,  district  court's  examina- 
tion of  adjustment  bureau  s  man- 
ager, where  properly  designed  to 
develop  facts  for  jury,  was  with- 
in trial  court's  discretion. 
Wis. — Town  of  Greenfield  v.  City 


of  Milwaukee,  272  Wis.  388,  75 
N.W.2d  434,  holding  that  in  ac- 
tion by  town  against  city  to  have 
an  ordinance  annexing  certain 
territory  of  town  to  city  declared 
invalid,  trial  court's  refusal  to 
permit  circulators  of  petition  to 
be  called  by  the  town  as  adverse 
witnesses  as  if  under  cross-exam- 
ination was  not,  if  error,  rever- 
sible error,  in  absence  of  show- 
ing of  prejudices. 


§  382.     Discretionary  Power  in  Court  to  Adopt  Declaratory 
Procedure 


90.  U.S.— Cha-Toine  Hotel  Apart- 
ments Building  Corp.  v.  Shogren, 
204  F.2d  256. 


N.Y. — City  Bank  Farmers  Trust 
Co.  v.  Short.  120  N.Y.S.2d  574. 
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§  383.     Discretionary  Power  of  the  Court  in  Granting  Relief 
Generally 

The  declaratory  judgment  act  is  an  enabling  act  which  confers 
discretion  upon  the  court  rather  than  an  absolute  right  upon  the 
litigant.^  ^  •  ^ 

A  declaratory  judgment  should  be  granted  only  as  a  matter  of 
judicial  discretion,  exercised  in  the  public  interest,  and  especially 
where  governmental  action  is  involved  courts  should  not  intervene 
unless  need  for  relief  is  clear,  not  remote  or  speculative.^^** 

The  remedy  of  declaratory  judgment  is  essentially  discretionary, 
and  the  authority  of  each  case  must  depend  upon  the  facts  therein 
presented,  and  there  is  no  absolute  right  to  a  declaratory  judgment 
such  as  exists  in  other  forms  of  action  seeking  to  establish  existing 
legal  rights.^  ^'3 

Whether  a  determination  is  proper  in  an  action  for  declaratory 
relief  is  a  matter  within  the  trial  court's  discretion,  and  the  court's 
decision  to  grant  or  deny  relief  will  not  be  disturbed  on  appeal 
unless  it  be  clearly  shown  that  such  discretion  was  abused.^  ^•'* 

The  granting  of  declarations  by  a  court  of  equity  under  the  Fed- 
eral Declaratory  Judgment  Act  rests  in  the  sound  judicial  discre- 
tion of  the  chancellor  and  must  find  its  basis  in  good  reason,  and 
such  good  reason  is  usually  discovered  in  a  relief  from  uncertainty 
and  insecurity  with  respect  to  rights,  status  and  legal  relations.^**' 

The  Federal  Declaratory  Judgment  Act  does  not  make  it  manda- 
tory on  courts  to  accept  declaratory  judgment  cases,  but  consid- 
erable discretion  is  vested  in  the  courts  as  to  whether  or  not  in  each 
case  a  declaratory  judgment  should  be  entered.^ -^ 

Where  an  action  for  declaratory  relief  is  legally  available  and  the 
complaint  is  sufficient  in  the  fact  stated,  the  court  must  hear  and 
declare  the  law  as  applied  to  them.'** 

The  entertainment  of  an  action  for  declaratory  relief  is  within 
the  discretionary  power  of  the  court,  and  is  not  reviewable  upon 
appeal  except  fur  abuse  of  discretion. '-^ 

In  its  discretion,  a  county  court  may  enter  a  declaratory  judg- 
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ment  where  judgment  will  end  controversy  between  parties  or  will 
serve  some  useful  purpose.**^ 

The  discretion  to  be  exercised  by  the  federal  courts  in  determin- 
ing whether  to  hear  declaratory  judgment  actions  is  jurisdictional 
discretion,  and  if  prerequisite  to  jurisdiction  is  present  and  the  case 
can  be  settled  more  expeditiously  in  federal  court,  the  federal  court 
should  exercise  jurisdiction.**^ 

Courts  have  a  broad  measure  of  discretion  in  deciding  whether 
to  grant  declaratory  relief,  and  where  a  court  has  doubt  as  to  its 
own  jurisdiction,  but  sees  another  forum  where  the  jurisdiction  is 
clear,  it  may  be  moved  to  decline  to  entertain  an  action  for  de- 
claratory relief.*'^ 

Where  there  was  an  actual  controversy  within  jurisdiction  of 
court  between  plaintiff  and  defendants  as  to  plaintiff's  duty  to  de- 
fend actions  against  plaintiff's  insured  and  plaintiff's  duty  to  pay 
damages  under  automobile  liability  policy,  and  the  determination 
of  the  controversy  would  relieve  parties  from  thereafter  acting  at 
their  peril  in  relation  thereto,  it  would  be  abuse  of  discretion  for 
court  to  refuse  to  grant  declaratory  relief.'''^ 

Declaratory  judgment  construing  a  contract  would  be  affirmed 
and  entered  at  close  of  hearing  on  application  for  temporary  injunc- 
tion, in  the  absence  of  showing  of  prejudice.^ ^-^ 

Judgment  of  Federal  District  Court  for  District  of  Columbia,  dis- 
missing action  brought  by  next  of  kin  for  judgment  declaring  that 
Virginia  Military  Institute,  named  as  residuary  legatee  in  a  will, 
was  not  capable  of  taking  bequests  under  the  law  of  Virginia, 
would  be  affirmed,  but  solely  on  the  ground  that,  in  appropriate 
exercise  of  court's  discretion,  relief  by  way  of  declaratory  judg- 
ment should  have  been  denied,  where  issues  throwing  doubt  on 
jurisdiction  would  not  arise  if  action  were  brought  in  Virginia 
court  and  remaining  issues  were  more  appropriate  for  decision  by 
Virginia  court  than  courts  of  the  District  of  Columbia.*°'^ 

The  discretion  of  federal  district  courts  to  entertain  a  suit  for 
declaratory  judgment  is  a  judicial  discretion,  and  jurisdiction  is  not 
to  be  declined  merely  because  of  the  existence  of  another  adequate 
legal  remedy,  or  because  of  the  pendency  of  another  suit,  if  contro- 
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versy  is  such  that  it  will  not  necessarily  be  determined  therein.**-^ 

The  use  of  a  declaratory  judgment  is  discretionary  but  it  must 
serve  some  practical  end  in  quieting  or  stabilizing  disputed  jural 
relations,  and  is  usually  unnecessary  where  another  adequate  rem- 
edy exists. ^°'^ 

Where  theory  of  plaintiff,  in  action  for  declaratory  relief,  was 
that  he  was  a  deportable  alien  of  good  moral  character  eligible  for 
discretionary  relief  of  suspension  of  deportation  and  that  the  attor- 
ney general  had  refused  to  exercise  discretion  and  the  plaintiff 
asked  aid  of  court  to  compel  its  exercise,  relief  which  plaintiff 
sought  would  not  be  available  in  a  decree  which  expended  itself 
on  District  Director  of  Immigration  and  Naturalization,  who  was 
only  defendant  before  court,  and  therefore,  action  would  have  been 
dismissed  for  failure  to  join  an  indispensable  party  if  a  motion  for 
dismissal  had  been  made.****' 

A  motion  to  dismiss  complaint  in  action  for  a  declaratory  judg- 
ment poses  a  question  as  to  whether  proper  case  for  invoking  juris- 
diction of  the  court  to  make  a  declaratory  judgment  is  presented, 
and  the  court,  if  possible,  should  decide  at  threshold  of  the  action 
whether  or  not  to  assume  jurisdiction.***-^ 

Whether  the  court  will  treat  a  controversy  involving  a  future 
right  as  ripe  for  decision  is  largely  matter  of  discretion.-^^*^ 


91.  U.S.— McDonald  v.  McDonald, 
189  F.2d  24;  Fletes-Mora  v. 
Brownell,  231  F.2d  579;  Gill  v. 
Iowa-Illinois  Ga»  &  Electric  Co., 
233  F.2d  145;  Hammctt  v.  War- 
ner Bros.  Pictures,  84  F.Supp. 
28,  aff'd  176  F.2d  145;  W.  R. 
Grimshaw  Co.  v.  Nazareth  Lit- 
erary &  Benevolent  Institution, 
113  F.Supp.  564  (D.CArk.). 
Cal. — Lachman  Brothers  v.  Muen- 
zer,  143  Cal.App.2d  520,  300  P.2d 
295. 

La. — Michell  v.  Louisiana  State 
Bd.  of  Optometry  Examiners, 
App.,   128  So.2d  825. 

Neb. — Custer  Public  Power  Dis- 
trict V.  I-oup  River  Public  Power 


District,  162  Neb.  300,  75  N.W.2d 

619. 

N.J.— Utility  Blade  &  Razor  Co. 

V.    Donovan,   33   N.J.Super.   566, 

111  A.2d  300. 

N.Y. — Hagaman    Mfg.    Corp.    v. 

Rough   Wear   Clothing  Co.,  284 

App.Div.  189,  130  N.Y.S.2d  561; 

Impellizzeri  v.    Impellizzeri,    133 

N.Y.S.2d  44. 

Syracuse  Grade  Crossing  Com- 
mission V.  Delaware  L.  &  W. 
R.R.  Co.,  197  Misc.  192,  97 
N.Y.S.2d  279,  modified  32  N.Y.S. 
2d  620,  affirmed  290  N.Y.  632,  49 
N.E.2d  131. 

Pa. — Daniels  Co.  Contractors  v. 
Nevling,  385  Pa.  276,  122  A.2d 
814. 
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Tenn.— Tennessee  Farmers  Mu- 
tual Ins.  Co.  V.  Hammond,  200 
Tenn.  106,  290  S.W.2d  8^. 
91.1.  U.S.— -Aetna  Insurance  Co.  v. 
Chicago,  Rock  Island  &.  Pacific 
Railroad,  127  F.Supp.  895;  Zemel 
V.  Rusk,  Conn.,  85  S.Ct.  1271, 
381  U.S.  1,  14  L.Ed.2d  179,  rch. 
den.  86  S.Ct.  17,  382  U.S.  873, 
15  L.Ed.2d  114; 

Aetna  Ins.  Co.  v.  Chicago,  R. 
I.  &  P.  R.  Co.,  127  F.Supp.  895, 
motion  den.,  223  F.2d  925,  aflFd. 
229  F.2d  584;  Hills  v.  Eisenhart, 
156  F.Supp.  902,  affd.,  256  F.2d 
609,  cert.  den.  79  S.Ct.  53,  358 
U.S.  832,  3  L.Ed.2d  70,  reh.  den. 
79  S.Ct.  228,  358  U.S.  914,  3  L. 
Ed2d  235. 

Fla. — North  Shore  Bank  v.  Town 
of  Surf  side,  72  So.2d  659  (Fla.). 
91.2.  U.S.— Barnes  v.  Kansas  City 
Office  of  Federal  Bureau  of  In- 
vestigation, 185  F.2d  409;  Public 
Affairs  Associates,  Inc.  v.  Rick- 
over,  82  S.Ct.  580,  369  U.S.  Ill, 
7  L.Ed.2d  604,  on  remand  268 
F.Supp.  444; 

Walker  v.  Felmont  Oil  Corp.. 
240  F.2d  912; 

Abbott  Laboratories  v.  Cele- 
brezze,  revd.  on  oth.  grds.  87  S. 
Ct.  1507,  387  U.S.  136,  18  L.Ed.2d 
681. 

Ohio— Village  of  Lakeville  v. 
City  of  Conneaut,  144  N.E.2d  144. 
See  also,  Cha-Toine  Hotel 
Apartments  Building  Corp.  v. 
Shogrcn,  204  F.2d  256.  The  courts 
should  not  be  reluctant  in  grant- 
ing declaratory  relief  in  cases  for 
which  it  was  designed,  but  they 
must  be  alert  to  avoid  imposition 
upon  their  jurisdictions  through 
obtaining  futile  or  premature  in- 
tervention, especially  in  the  field 
of  public  law. 
91.3.  U.S.— W.  R.  Grimshaw  Co.  v. 
Nazareth  Literary  &  Benevolent 
Institution,  113  F.Supp.  564 
(D.C.Ark.).    Where    declaratory 


judgment  that  arbitration  clause 
of  construction  contract  was  in- 
valid   and    irrevocable    would 
amount  to  no  more  than  a  dec- 
laration that  plaintiff  was  entitled 
to  nominal  damages,  or,  at  most, 
that,  if  defendant  should  at  some 
later  date  sue  plaintiff  for  breach 
of  principal  contract  without  re- 
sorting to  arbitration,  latter  could 
plead     arbitration     clause,     and 
there  was  nothing  in   record  to 
indicate  that  defendant  was  pres- 
ently contemplating  any  such  ac- 
tion against  plaintiff,  and  more- 
over, declaration  sought  by  plain- 
tiff would  not  touch  basic  con- 
troversy between   parties,   which 
was  as  to  whether  or  not  plain- 
tiff   was    entitled    to    additional 
compensation      under      contract, 
court's  discretion  would  be  exer- 
cised  so  as   to   refuse  plaintiff's 
prayer  for  declaratory  relief. 
N.Y.— Guibord   v.    Guibord,    153 
N.Y.S.2d  457. 
91.4.   CaL — Baker  v.  Commeford,  140 
Cal.App.2d    599,    295    P.2d    522; 
Schessler  v.  Keck,  125  Cal.App. 
2d  827,  271  P.2d  588. 
92.   U.S. — Manchester      Gardens      v. 
Great  West  Life  Assurance  Co., 
205    F.2d   872;    Aetna    Insurance 
Co.  V.   Chicago,  Rock  Island  & 
Pacific  Railroad  Co.,  127  F.Supp. 
895. 

Yellow  Cab  Co.  v.  City  of  Chi- 
cago, 186  F2d  946.  Declaratory 
relief  should  not  be  granted  by 
the  federal  district  courts  where 
it  would  result  in  piece-meal  trials 
or  various  controversies  present- 
ed or  in  a  trial  of  particular  is- 
sues without  resolving  the  entire 
controversy. 
92.1.  U.S.— National  Lead  Co.  v. 
Rosaire,  96  F.Supp.  263. 
N.Y.— See  also,  Cranston  v.  Wal- 
ton 164th  Street  Corp.,  115  N.Y.S. 
2d  331.  A  declaratory  judgment 
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is  a  discretionary  remedy  which 
is  dependent  upon  circumstances 
rendering  it  useful  and  necessary 
and  proof  is  required  to  enable 
court  to  determine  whether  plain- 
tiff is  entitled  to  the  equitable 
relief  prayed  for. 

93.  U.S. — California  Ass'n  of  Em- 
ployers V.  Building  &  Construc- 
tion Trades  Council  of  Reno, 
Nev.  &  Vicinity,  178  F.2d  175. 
Pa.— In  re  Lifter's  Estate,  377 
Pa.  227,  103  A.2d  670. 

S.C. — Williams  Furniture  Corp. 
V.  Southern  Coatings  &  Chemi- 
cal Co.,  216  S.C.  1,  56  S.E.2d  576. 

94.  U.S.—Riley  v.  Titus,  190  F.2d 
653,  cert,  denied  342  U.S.  855, 
72  Sup.Ct.  82,  96  L.Ed.  644.  re- 
hearing denied.  342  U.S.  889,  72 
Sup.Ct.  179,  96  L.Ed.  667.  De- 
claratory relief  determining  that 
civil  service  employees'  suspen- 
sion and  discharge  were  illegal 
may  be  denied  as  a  matter  of 
discretion,  as  circumstances  de- 
velop. 

96.  N.Y.— Scrralles  v.  Viader,  149 
N.Y.S.2d  175.  Action  for  declara- 
tory judgment  is  always  discre- 
tionary in  the  sense  that  the  su- 
preme court  may  refuse  to  grant 
the  relief  requested  on  substan- 
tial grounds,  even  to  residents 
of  the  state. 

98.  U.S.— Triangle  Conduit  &  Cable 
Co.  V.  Wheeling  Steel  Corp.,  266 
F.Supp.  236; 

Allstate  Ins.  Co.  v.  Philip 
Leasing  Co.,  214  F.Supp.  273; 
Architectural  Models,  Inc.  v. 
Neklason,  264  F.Supp.  312.  AflFd., 
C.A..  397  F.2d  405,  aflfd.  89  S.Ct. 
484,  393  U.S.  999,  21  L.Ed.2d 
464;  Schonbrun  v.  Dreiband,  268 
F.Supp.  332. 

Cal. — Adams  v.  San  Joaquin 
County,  162  Cal.App.2d  271,  328 
P.2d  250;  Western  Gulf  Oil  Co. 
V.  Oilwell   Service  Co.,  219  Cal. 


App.2d  235,  33  Cal.Rptr.  20. 

Walker  v.  Los  Angeles  County, 
55  Cal.2d  626,  12  Cal.Rptr.  671, 
361  P.2d  247; 

California  Bank  v.  Diamond, 
144  Cal.App.2d  387,  301  P.2d  60; 
Foster  v.  Masters  Pontiac  Co., 
158  Cal.App.2d  481,  322  P.2d  592; 
Adams  v.  San  Joaquin  County, 
162  Cal.App.2d  271,  328  P.2d 
250;  Weissman  v.  Lakewood 
Water  &  Power  Co.,  173  Cal. 
App.2d  652.  343  P.2d  776;  In- 
ternational Ass*n  of  Fire  Fight- 
ers, Local  No.  1319.  AFL-CIO 
V.  City  of  Palo  Alto,  60  Cal.2d 
295,  32  Cal.Rptr.  842,  384  P.2d 
170. 

Conn. — Larkin  v.  Bontatibus,  145 
Conn.  570,  145  A.2d  133. 
D.C. — Public   Affairs   Associates, 
Inc.    V.    Rickover,    268    F.Supp. 
444. 

Ind. — Rainwater  v.  Merriman, 
127  Ind.App.  520.  142  N.E.2d 
467. 

N.Y. — Elmsford  Properties  Corp. 
V.  Daitch  Crystal  Dairies,  Inc., 
13  A.D.2d  1026,  217  N.Y.S.2d 
434. 

Ohio — Celina  Mut.  Ins.  Co.  v. 
Sadler,  6  Ohio  App.2d  161,  217 
N.E.2d  255. 

Ore. — Recall  Bennett  Committee 
v.  Bennett,  196  Ore.  299,  249  P.2d 
479.  In  a  suit  for  declaratory 
judgment  that  name  of  recalled 
city  commissioner  should  not  be 
placed  on  election  ballots  by 
county  registrar  of  election  as 
candidate  for  reelection  to  such 
position  for  balance  of  his  unex- 
pired term,  circuit  court  had  ju- 
risdiction to  declare  rights  of 
such  recalled  officer  and  regis- 
trar's duty,  but  assumption  of 
such  jurisdiction  was  not  man- 
datory. 

Employers  Mut.  Liability  Ins. 
Co.  of  Wis.  V.  Bluhm,  227  Ore. 
415,  362  P.2d  755. 
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Pa. — Lakeland  Joint  School  Dist. 
Authority  v.  School  Dist.  of 
Scott  Tp.,  414  Pa.  451,  200  A.2d 
748. 

99.  Tenn. — Tennessee  Farmers  Mu- 
tual Ins.  Co.  V.  Hammond,  200 
Tenn.  106,  290  S.W.2d  860,  hold- 
ing  that  the  court  may  properly 
refuse  to  entertain  a  declaratory 
judgment  suit  where  the  disputed 
issue  of  fact  is  determinative  of 
right  of  the  parties. 
LL  U.S. — Sun  Oil  Company  v. 
Transcontinental  Gas  Pipe  Line 
Corp.,  108  F.Supp.  280,  aff'd  203 
F.2d  957;  Danko  v.  Shell  Oil 
Co.,  115  F.Supp.  886. 
CaL — Citizens  Committee  for  Old 
Age  Pensions  v.  Board  of  Super- 
visors of  Los  Angeles  County, 
91  Cal.App.2d  658,  205  P.2d  761. 
Ralphs  Grocery  Co.  v.  Amal- 
gamated Meat  Cutters  &  Butch- 
ers Workmen  of  North  America, 
Local  No.  439,  98  Cal.App.2d  539, 
220  P.2d  802.  Where  no  basis  for 
relief  is  shown  and  where  court's 
discretion  is  wisely  exercised, 
court  may  decline  to  take  juris- 
diction of  action  for  declaratory 
relief,  but  discretion  cannot  be 
abused  in  denying  that  relief  even 
where  other  remedies  are  avail- 
able. 

N.Y.— Lynch  v.  Bailey,  198  Misc. 
685,  99  N.Y.S.2d  585,  279  App. 
Div.  650,  108  N.Y.S.2d  134,  ap- 
peal  granted  279  App.Div.  789. 
110  N.Y.S.2d  279,  304  N.Y.  669, 
107  N.E.2d  591,  holding  a  court 
may  refuse  to  entertain  a  declara- 
tory judgment  action,  and  where 
it  does  entertain  it,  the  court 
may  refuse  to  award  all  relief 
sought  and  relegate  parties  to  an 
independent  action  for  such  other 
relief. 

Pa. — Eureka  Casualty  Co.  v. 
Henderson,  371  Pa.  587,  92  A.2d 
551.    Question    whether   a   court 


shall  take  jurisdiction  of  a  peti- 
tion for  declaratory  judgment  or 
decree  is  one  of  judicial  discre- 
tion. 

Tex. — Ainsworth  v.  Oil  City 
Brass  Works,  271  S.W.2d  754 
(Tex.Civ.App.).  It  is  for  the 
court  to  decide  whether  a  justi- 
ciable controversy  is  presented  in 
a  declaratory  judgment  action. 
Wis. — Skowron  v.  Skowron,  259 
Wis.  17.  47  N.W.2d  326.  Unless 
pleadings  present  a  justiciable 
controversy  ripe  for  judicial  de- 
termination, courts  properly  re- 
fuse to  grant  declaratory  judg- 
ments. 

1.2.  CaL — Ralphs  Grocery  Co.  v. 
Amalgamated  Meat  Cutters  & 
Butchers  Workmen  of  North 
America,  Local  No.  439,  98  Cal. 
App.2d  539,  220  P.2d  802. 

1.3.  CaL— Schessler  v.  Keck,  125 
Cal.App.2d  827,  271  P.2d  588; 
Wieber  v.  Worton,  105  Cal.App. 
2d  602,  234  P.2d  114. 

2.   N.Y.— Catalan©     v.     State,     110 

N.Y.S.2d  855. 
2.1.   Tex.— Kimble    v.     Baker,    285 

S.W.2d  425  (Tex.Civ.App.). 

4.  U.S.— Employers  Mut.  Cas.  Co. 
V.  El  Dorado  Springs,  R-2 
School  Dist.,  264  F.Supp.  669. 
N.Y.— Guibord  v.  Guibord,  2  A.D. 
2d  34,  153  N.Y.S.2d  457,  motion 
den.,  4  N.Y.2d  111,  173  N.Y.S.2d 
16,  149  N.E.2d  520,  motion  den., 
5  N.Y.2d  780,  180  N.Y.S.2d  301, 
154  N.E.2d  559; 

Orange  County  v.  City  of  New- 
brrgh,  30  Misc.2d  898,  222  N.Y.S. 
2d  283;  Statman  v.  Kelly,  47 
Mi3c.2d  294,  262  N.Y.S.2d  799, 
affd.,  24  A.D.2d  936,  264  N.Y.S. 
2d  1008. 

5.  CaL — Petersen  v.  Ridenour,  135 
Cal.App.2d  720,  287  P.2d  848. 

Ralphs  Grocery  Co.  v.  Amal- 
gamated Meat  Cutters  &  Butch- 
ers Workmen  of  North  America, 
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Local  No.  439,  98  Cal.App.2d  539. 
220  P.2d  802. 

N.Y.— Greene  v.  Holz,  148  N.Y.S. 
2d  291,  holding  that  under  civil 
practice  rule  providing  for  dis- 
missal of  declaratory  judgment 
actions,  the  supreme  court  has 
discretion  to  decline  jurisdiction 
of  declaratory  action  if  court  be- 
lieves party  should  be  left  to 
existing  forms  of  action  or  for 
other  reasons,  but  the  grounds 
for  refusal  must  be  tenable. 
5.1.  U.S.— Inland  Mutual  Ins.  Co. 
V.  Eastern  Motor  Lines,  119  F. 
Supp.  344. 
6.  CaL— Collins  v.  City  &  County 
of  San  Francisco,  112  Cal.App.2d 
719,  247  P.2d  362. 
Neb. — Haynes  v.  Anderson,  163 
Neb.  50,  n  N.W.2d  674,  holding 
that  provision  of  Uniform  De- 
claratory Judgments  Act,  that 
court  may  refuse  to  render  de- 
claratory judgment  where  such 
judgment  would  not  terminate 
uncertainty  or  controversy  giving 
rise  to  proceeding,  by  its  terms, 
indicates  discretionary,  rather 
than  mandatory,  power,  and  de- 
cisions of  supreme  conrt  ap- 
peared to  so  treat  the  power. 
NJ.-.Utility  Blade  &  Razor  Co. 
V.  Donovan,  33  NJ.Super.  566, 
111  A.2d  300. 
6.1.  U.S. — WilHams  v.  Virginia  Mil- 
itary Institute,  198  F.2d  980. 

Webster-Chica^:o  Corp.  v.  Hol- 
stensson,  132  F.Supp.  287,  hold- 
ing that  although  district  court 
has  jurisdiction  of  an  action  for 
declaratory  judgment,  it  is  un- 
der no  compulsion  to  exercise  it 
under  the  Federal  Declaratory 
Judgment  Act. 

City  of  Houston  v.  Standard- 
Triumph  Motor  Co.,  347  F.2d 
194,  cert.  den.  86  S.Ct  539,  382 
U.S.   974,    15    L.Ed.2d   466; 

Westchester  Fire  Ins.  Co.  v. 
Larson.   199   F.Supp.  224;   Phoe- 


nix Ins.  Co.  V.  Harby  Marina, 
Inc.,  294  F.Supp.  663. 
CaL— California  Bank  v.  Dia- 
mond, 144  Cal.App.2d  387.  301 
P.2d  60.  While  court  may  under 
certain  circumstances,  in  its  dis- 
cretion, refuse  to  accept  jurisdic- 
tion and  declare  rights  of  par- 
ties, it  is  not  obligated  to  so  ex- 
ercise its  discretion  where  com- 
plaint shows  that  an  actual  con- 
troversy does  exist. 

Weissman  v.  Lakewood  Water 
&  Power  Co.,  173  C.A.2d  652, 
343  P.2d  776. 

Conn. — Larke  v,  Morrissey,  155 
Conn.  163,  230  A.2d  562. 
D.C.— Gordon  v.  Matthews,  111 
F.2d  525,  106  U.S.App.D.C.  400; 
Lamphin  v.  Connor,  360  F.2d 
505,  123  U.S.App.D.C.  371. 
Iowa — Wright  v.  Thompson,  254 
Iowa  342,  117  N.W.2d  520,  525; 
Merchants  and  Farmers  State 
Bank  v.  Rosdail,  257  Iowa  1238, 
131  N.W.2d  786,  789,  opinion 
clarified  257  Iowa  1238,  136 
N.W.2d  286. 

Ohio — Cleveland  Trust  Co.  v. 
Reed,  17  Ohio  Misc.  317,  244 
N.E.2d  900. 

Teiin. — Southern  Fire  &  Cas.  Co. 
V.  Cooper,  200  Tenn.  283,  292 
S.W.2d  177. 

Wyo. — Wyoming  Humane  Soc. 
V.  Port,  404  P.2d  834,  835. 

7.  CaL— Collins  v.  City  &  County 
of  San  Francisco,  112  Cal.App< 
2d  719,  247  F.2d  362.  The  su- 
perior court  of  California  has 
some  discretion  to  refuse  to  en- 
tertain jurisdiction  in  declaratory 
relief  action. 

7.1.  U.S. — Hoosier  Casualty  Co.  v. 
Chimes,  Inc.,  95  F.Supp.  879. 

8.  U.S. — Barnes  v.  Kansas  City  Of- 
fice of  Federal  Bureau  of  Inves- 
tigation, 185  F.2d  409.  A  declara- 
tory judgment  should  be  grant- 
ed only  as  a  matter  of  judicial 
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discretion,  exercised  in  the  pub- 
lic interest,  and  especially  where 
governmental  action  is  involved 
court  should  not  intervene  unless 
need  for  relief  is  clear,  not  re- 
mote or  speculative. 
NJ.— Abbott  V.  Beth  Israel  Cem- 
etery Ass'n  of  Woodbridge  et  al., 
13  NJ.  128,  100  A.2d  532.  Where 
declaratory  judgment  would  ter- 
minate the  uncertainty  or  con- 
troversy whether  condemned  land 
was  eligible  or  authorized  for 
cemetery  use,  trial  court's  reten- 
tion of  jurisdiction  in  action  for 
such  declaratory  judgment  by 
state  highway  commissioner 
against  cemetery  association  did 
not  constitute  abuse  of  discretion 
even  though  declaratory  judg- 
ment sought  would  not  resolve 
principal  controversy  concerning 
value  of  the  land. 
10.  U.S.— Hammett  v.  Warner  Bros. 
Pictures,  Inc.,  176  F.2d  145,  af- 
firming 84  F.Supp.  28. 
Ga. — Edwards  v.  Dowdy,  85  Ga. 
App.  876,  70  S.E.2d  608.  holding 
that  petition  set  forth  cause  of 
action  for  a  declaratory  judg- 
ment against  both  defendants 
who  conspired  against  plaintiff 
attorney  to  defraud  him  and  pre- 
vent the  collection  of  his  fee. 
N.Y. — MacCallum  v.  MacCallum, 
153  N.Y.S.2d  810,  holding  that 
question  whether  to  assume  ju- 
risdiction in  a  declaratory  judg- 
ment action  should  be  decided 
at  threshold  of  the  action  and  is 
properly  determined  on  a  motion 
to  dismiss  the  complaint. 

Johnson  v.  Parsons,  135  N.Y.S. 
2d  672.  Where  action  for  declara- 
tory judgment  was  insufEcient  in 
law,  it  would  be  dismissed  even 
though  answer  had  not  yet  been 
interposed. 

Va.— -Klingstein  v.  Eagle,  193  Va. 
350,  68  S.E.2d  547.   In   suit  for 


declaratory  judgment  establish- 
ing plaintiff  as  member  of  a  part- 
nership and  asking  for  an  ac- 
counting and  for  damages,  where 
defendants  moved  to  strike  the 
evidence  and  dismiss  the  bill  aft- 
er evidence  in  deposition  form 
offered  by  complainant  had  been 
concluded  and  before  decision 
was  announced  or  ruling  was 
made,  and  defendants  then  asked 
leave  to  withdraw  their  motion 
to  strike  and  to  be  permitted  to 
take  depositions,  and  right  of 
complainant  would  not  be  preju- 
diced, court  was  within  sound  dis- 
cretion in   granting  request. 

11.  U.S.— Cha-Toine  Hotel  Apart- 
ments Building  Corp.  v.  Shogren, 
204  F.2d  256.  Failure  to  make  di- 
rector of  rent  stabilization  party 
to  suit  for  judgement  declaring 
housing  accommodation  to  be  a 
"hotel"  and,  as  such,  not  subject 
to  rent  control  lodged  in  court 
a  discretionary  authority  to  dis- 
miss that  complaint. 

12.  Conn. — Connecticut  Hotels  Co. 
V.  Garde  Caterers,  Inc.,  19  Conn. 
Supp.  401,  115  A.2d  678.  Under 
practice  book  section  providing 
that  superior  court  will  not  ren- 
der declaratory  judgment  where 
it  shall  be  of  its  opinion  that 
parties  should  be  left  to  seek 
redress  by  some  other  form  of 
procedure,  whether  court,  in  its 
discretion,  should  deny  declara- 
tory judgment  would  be  decided 
only  at  trial  not  on  motion  to 
dismiss. 

12.1.  Tex.— Houston  Belt  and  Ter- 
minal Railway  Co.  v.  Texas  and 
New  Orleans  Railroad  Company, 
279  S.W2d  386   (Tex.Civ.App.). 

20.1.  U.S.— Williams  v.  Virginia  Mil- 
itary Institute,  198  F2d  980. 

See  also,  H.  J.  Heinz  Co.  v. 
Owens,  189  F.2d  505.  rehearing 
denied  191  F.2d  257.  Where  state 
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co;irt  in  suit  by  individual  against 
corporation  entered  a  decree  re- 
straining corporation  from  claim- 
ing right  to  build  or  operate  vine- 
gar generators  of  type  covered 
by  individual's  patent,  and  de- 
cree became  final,  and  no  appeal 
taken,  and  several  years  later  in- 
dividual petitioned  state  court  to 
order  corporation  to  show  cause 
why  it  should  not  be  judged  in 
contempt  for  alleged  violation  of 
decree,  and  corporation  under- 
took to  remove  proceedings  to 
federal  district  court,  but  that 
court  remanded  cause  to  the  state 
court,  district  court  properly  dis- 
missed petition  of  corporation 
seeking  declaratory  judgment 
that  decree  of  state  court  consti- 
tuted an  unlawful  encroachment 
on  federal  jurisdiction  under  pat- 
ent laws,  since  granting  declara- 
tory relief  would  constitute  a 
plain  abuse  of  discretion. 

22.  U.S.— Allstate  Ins.  Co.  v.  Thomp- 
son, 121  F.Supp.  696;  Sani-Top, 
Inc.  v.  North  Am.  Aviation,  Inc., 
261  F.2d  342;  Shell  Oil  Co.  v. 
Frusetta,  290  F.2d  689;  Sears, 
Roebuck  &  Co.  v.  American  Mut. 
Liability  Ins.  Co.,  C.A.IU.,  372 
F.2d435; 

Home  Indem.  Co.,  N.Y.  v. 
Lechner,   191    F.Supp.   116; 

Wilmington  Chemical  Corp.  v. 
Celebrezze,  229  F.Supp.   168; 

Aetna  Cas.  &  Surety  Co.  v. 
Quarles,  92  F.2d  321;  Broadview 
Chemical  Corp.  v.  Loctite  Corp., 
417  F.2d  998,  cert.  den.  90  S.Ct. 
1502.  397  U.S.  1064,  25  L.Ed.2d 
686. 

Cal. — Sattinger  v.  Newbauer,  123 
CaI.App.2d  365,  266  P.2d  586. 

Iowa — Merchants  and  Farmers 
State  Bank  v.  Rosdail,  789,  257 
Iowa  1238.  131  N.W.2d  786,  opin- 
ion clarified  257  Iowa  1238,  136 
N.W.2d  286. 


N.Y. — Cardosanto  v.  Cardosanto, 
14  Misc.2d  498,  166  N.Y.S.2d  68. 

Pa. — Eureka   Casualty    Company 
V.    Henderson,    371    Pa.     587,    92 
A.2d  551. 
22.L    U.S. — Yellow  Cab  Company  v. 
City   of   Chicago,    186   F.2d    946. 

27.  U.S. — Hammett  v.  Warner  Bros. 
Pictures,  84  F.Supp.  28,  aff'd  176 
F.2d  145. 

28.  U.S.— Doby  v.  Brown,  232  F.2d 
504,  cert.  den.  11  S.Ct.  57,  352 
U.S.  837,  1  L.Ed.2d  55; 

First  Congregational  Church 
and  Soc.  of  Burlington,  Iowa 
v.  Evangelical  and  Reformed 
Church,  160  F.Supp.  651;  Em- 
ployers Mut.  Cas.  Co.  V.  El 
Dorado  Springs,  R-2  School 
Dist.,  264  F.Supp.  669;  Lutsky 
V.  Lutsky,  310  F.Supp.  517. 
N.Y.— Anderson  v.  Pettit,  62 
Misc.2d   763,   309   N.Y.S.2d    974. 

30.  Cal.— Schessler  v.  Keck,  125  Cal. 
App.  827,  271  P.2d  588,  holding 
that  the  declaratory  relief  sought 
was  beyond  scope  of  controversy, 
and,  since  plaintiflF's  slander  ac- 
tion would  fully  and  adequately 
determine  all  matters  actually  in 
controversy  between  the  parties, 
court  was  justified  in  refusing  to 
entertain  count  for  declaratory 
relief. 

N.Y. — Tursellino  v.  Paduano,  107 
N.Y.S.2d  839. 

30.1.  N.Y.— Standard  Brewing  Co.  v. 
Peachey,  108  N.Y.S.2d  583. 

40.  Cal. — Coruccini  v.  Lambert,  113 
Cal.App.2d  486,  248  P.2d  457. 
Statute  permitting  court  to  re- 
fuse declaratory  relief  in  any  case 
in  which  such  declaration  is  not 
necessary  and  proper  at  the  time 
and  under  all  of  the  circum- 
stances does  not  apply  when 
plaintiff  is  entitled  to  some  relief 
in    connection    with    the    matter 
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which     occasioned     the     contro-      47»   U.S. — Everlasting      Development 

versy.  Corp.  v.  Sol  Luis  Descartes,  95 

41.   CaL— Collins  v.   City   &   County  F.Supp.  954.  Where  plaintiffs  who 

of  San  Francisco,  112  Cal.App.2d  sought  tax  exemption  under  In- 

719,  247  P.2d  362.  Where  formal  dustrial  Tax   Exemption   Act  of 

order  sustaining  a  demurrer  with-  Puerto   Rico,  possessed  an  ade- 

out  leave  to  amend  in  declaratory  Quate     remedy     in     the     insular 

judgment    action,     demonstrated  c^^^^s   to   raise   the   question   of 

that   denial   of  relief   was   based  alleged  denial  of  their   constitu- 

upon  the  merits  of  controversy,  t»<^"*^     rights,      federal     district 

such  order  could  not  be  sustained  co"'*^'  ^^^^^  '^  »t  ^^^  jurisdiction 

as  constituting  exercise  of  discre-  ^^  plaintiffs'   action   for   declara- 

tionary   power  of  trial  court   in  ^<>ry  judgment  as  to  their  rights, 

such  actions  to  refuse  to  enter-  would  be  required  in  exercise  of 

tain  jurisdiction.  *^s    sound    discretion    to    dismiss 

action    without    consideration    of 

43.1.    U.S.— Navarro  v.   Landon,    108  merits  of  plaintiffs'  right  to  tax 

F.Supp.  922.  exemption. 

46.1.    N.Y.— Ginnel  v.  Lockwood,  155     48.1.    N.J.— In    re    Hosford's    Estate, 

N.Y.S.2d  931.  26  N.J.Super.  412,  98  A.2d  332. 

§  385.     Discretion  in  Domestic  Relations  Actions 

51.    N.J. — Untermann  v.  Untermann,  ary,    not    mandatory,    and    such 

19  N.J.  507,  117  A.2d  599,  holding  principle  applies  to  action  in  su- 

that  the  exercise  of  equity  court's  perior    court,    chancery    division, 

general  jurisdiction  is  discretion-  for  a  declaratory  judgment. 

§  386.     Discretionary  Rulings  at  Trial 

The  materiality  of  evidence  is  a  question  of  law,  and  a  wide  dis- 
cretion is  left  to  the  trial  judge  in  determining  its  admissibility. *3-' 

53.1.    CaL — Decter  v.  Stevenson  Prop-  holding  the  denial  of  the  plain- 

erties.    Inc.,    39    Cal.2d    407,    247  tiff's   motion   to   reopen   case   to 

P.2d  11.  present  the  testimony  of  a  wit- 

N.H. — Hinchey  v.  National  Sure-  ness  in  person  was  discretionary, 
ty  Co.,  100  N.H.  8,  116  A.2d  890. 

§  387.     Involvement  of  Question  of  Fact  as  Warranting  Exercise 
of  Discretion  to  Deny  Relief 

Where  resolution  of  controversy  involved  in  an  action  for  a  de- 
claratory judgment  depends  largely  upon  a  determination  of  fact 
although  it  may  also  involve  some  determination  of  the  meaning 
of  language  in  a  contract  or  legislative  enactment,  the  trial  court 
in  exercise  of  sound  discretion  may  either  entertain  or  not  entertain 
such  action.*°'' 


Digitized  by 


Google 


388 


ACTIONS   FOR   DECLARATORY   JUDGMENTS 


420 


60.1.    Ohio— Smith  v.  Municipal  Civil 
Service  Commission,  City  of  Co- 


lumbus,   158   Ohio   St.   401, 
N.E.2d  507. 


lOQ 


§  388.     Discretion  of  Court  When  Controversy  Not  Terminated 
and  Useful  Purpose  Not  Served 

Under  the  statute  providing  that  a  declaratory  judgment  or  de- 
cree may  be  granted  when  the  court  is  satisfied  that  it  will  termi- 
nate uncertainty  or  controversy,  exercise  of  declaratory  jurisdiction 
is  within  the  sound  discretion  of  the  court.*'-^ 


61.  CoIoj — People  of  Colorado  ex  rel. 
Inter- Church  Temperance  Move- 
meilt  of  Colorado  v.  Baker,  133 
Colo.  398,  297  P.2d  273. 
Iowa — Hartford  Accident  &  In- 
demnity Co.  V.  O'Conner  Regen- 
wether  Post  No.  3633  Veterans 
of  Foreign  Wars,  247  Iowa  168, 
7Z  N.W.2d  12. 

N.J. — Sanders  v.  Cuba  Railroad 
Company,  21  N.J.  78.  120  A.2d 
849.  Although  a  trial  judge  should 
not  view  an  application  for  de- 
claratory judgment  with  hostil- 
ity, he  does  have  discretion  to 
decline  to  render  a  declaratory 
judgment  which  would  not  ter- 


minate  the  uncertainty  or    con- 
troversy giving  rise  to  the   pro- 
ceeding. 
63.1.   Md.— Tanner  v.  McKeldin,  202 
Md.  569,  97  A.2d  449. 

64.  N.Y.— Guibord  v.  Guibord,  153 
N.Y.S.2d  457.  holding  that  the 
discretionary  power  of  the  su- 
preme court  (appellate  division), 
to  enter  a  declaratory  judgment 
should  not  be  invoked  for  an  in- 
definite, uncertain  and  future 
contingency  which  may  never 
arise. 

70.  Cal. — Foster  v.  Masters  Pontiac 
Co.,  158  C.A.2d  481,  322  P.2d  592. 


§  389.    Necessity  of  Conferring  Jurisdiction  to  Exercise  Discretion 

The  Federal  Declaratory  Judgment  Act  of  1934  (28  U.S.C.A. 
2201)  which,  provides  that  in  case  of  actual  controversy  a  compe- 
tent court  may  declare  the  rights  and  other  legal  relations  of  a 
party  whether  or  not  other  relief  is  or  could  be  sought  is  an  en- 
abling act  which  confers  discretion  on  the  courts  rather  than  an 
absolute  right  on  the  litigant.*^  ^  • ' 

Although  wide  powers  of  discretion  for  declaratory  relief  have 
been  conferred  upon  the  trial  court  by  statute,  its  discretion  is  not 
unlimited,  but  it  is  a  legal  or  judicial  discretion  and  its  exercise  is 
subject  to  appellate  review.*^* -^ 


71.  Ore. — Recall  Bennett  Committee 
V.  Bennett,  196  Ore.  299,  249 
P.2d  479.  holding  that  circuit 
court  had  jurisdiction  to  declare 


rights  of  parties  but  assumption 
of  such  jurisdiction  was  not  man- 
datory. 
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71.1.    U.S. — Public   Service   Commis-  power  to  declare  rights  and  other 

sion  of  Utah  v.  Wycoff  Co.,  344  legal  relations  and  has  discretion 

U.S.  237,  73  Sup.Ct.  236,  97  L.Ed.  to  decline  to  pronounce  declara- 

291,  reversing  195  F.2d  252.  tory  judgment  if,  in  its  opinion, 

72.  U.S- — Manufacturers  Cas.  Ins.  the  party  should  be  left  to  re- 
Co.  V.  Coker,  219  F.2d  631.  The  lief  by  existing  forms  of  action  or 
power  to  enter  declaratory  judg-  for  other  reasons,  but  fact  that 
ments  is  one  resting  in  sound  plaintiff  might  have  other  rem- 
discretion  of  trial  court.  edy  available  docs  not  neces- 
N.Y. — Keith  v.  Weinberg,  148  sarily  require  supreme  court  sole- 
N.Y.S.2d  72.  Under  civil  practice  ly  for  that  reason  to  refuse  to 
act  section  giving  supreme  court  exercise  power, 
power  to  enter  declaratory  judg-  72.1.  Cal. — Sattinger  v.  Newbauer, 
ments,    the    supreme    court    has  123  Cal.App.2d  365,  266  P.2d  586. 

§  390.    Nature  of  Discretion  Ehcercised  by  Courts 

The  discfetion  of  a  court  in  determining  whether  or  not  it  will 
go  into  a  declaratory  judgment  matter  is  not  unlimited,  but  is  a 
legal  or  judicial  discretion,  hardened  by  experience  into  a  rule  with 
its  exercise  subject  to  appellate  review.*^'*' 

Naturally,  the  question  as  to  whether  the  court  will  go  into  the 
case  should  be  disposed  of  immediately,  and  if  possible,  the  court 
should  decide  at  the  threshold  of  the  action  whether  to  assume 
jurisdiction.'^^*' 

There  are,  on  the  other  hand,  jurisdictions  which  hold  that  where 
another  adequate  remedy,  particularly  a  statutory  remedy,  exists, 
the  trial  court  will  generally  exercise  its  discretion  against  taking 
jurisdiction  of  a  declaratory  judgment  action.*°-' 

The  entertainment  of  an  action  for  declaratory  relief  is  within 
the  discretionary  power  of  trial  court  and  it  is  not  reviewable  upon 
appeal  except  for  abuse  of  discretion.®  ^  • ' 

The  availability  of  another  remedy  or  pendency  of  another  suit 
are  factors  which  courts  may  consider  in  determining  whether  dis- 
cretion should  be  exercised  in  favor  of  assuming  jurisdiction  and 
granting  declaratory  relief;  and  such  relief  will  not  be  granted 
where  the  plaintiff  is  seeking  to  secure  delay  or  choose  a  forum.®**  ^ 

Where,  in  a  proceeding  for  declaratory  judgment,  a  state  high- 
way commissioner  sought  only  to  obtain  a  determination  as  to 
whether  condemned  land  was  eligible  or  authorized  for  cemetery 
use  by  corporate  owner  and  land  involved  was  subject  to  con- 
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demnation  proceeding  brought  by  commissioner,  retention  of  juris- 
diction by  the  superior  court,  law  division,  in  the  declaratory  judg- 
ment action  did  not  constitute  an  abuse  of  discretion  since  no  other 
completely  adequate  proceeding  was  available  to  the  commissioner 
for  the  relief  sought.  This  was  true,  even  though  the  declaratory 
judgment  would  not  resolve  the  principal  controversy  concerning: 
the  value  of  the  landj-' 

A  court  will  exercise  its  jurisdiction  by  refusing  to  entertain  a 
declaratory  judgment  action  where  to  do  so  would  have  the  effect 
of  causing  an  improper  interference  with  the  decrees  or  orders  of 
another  court.'*' 


73.  U.S.— Eccles  v.  Peoples  Bank  of 
Lockwood  Village,  333  U.S.  426. 
68  Sup.Ct.  641,  92  L.Ed.  784. 
N.Y.— Long  V.  Long,  119  N.Y.S. 
2d  341;  Black  River  Regulating 
Dist.  V.  Adirondack  League  Oub, 
282  App.Div.  161,  121  N.Y.S.2d 
893;  Terner  et  al.  v.  City  of 
Peekskill,  124  N.Y.S.2d  24;  Grin- 
nel  V.  Lockwood,  155  N.Y.S.2d 
931. 

U.S. — Solenoid  Devices,  Inc.  v. 
Ledex,  Inc.,  241  F.Supp.  337, 
affd..  375  F.2d  444; 

Hypro,  Inc.  v.  Secger- Wanner 
Corp.,  292  F.Supp.  342; 

Lunibermens  Mut.  Cas.  Co.  v. 
Quick,  257  F.Supp.  252; 

Shell  Oil  Co.  v.  Frusetta,  290 
F.2d  689; 

Abbott  Laboratories  v.  Cele- 
brezze,  352  F.2d  286,  revd.  on 
oth.  grds.  87  S.Ct.  1507,  387  U.S. 
136,  18L.Ed.2d681; 

Adams  v.  San  Joaquin  County, 
328  P.2d  250,  162  C.A.2d  271; 
Wilson  V.  Transit  Authority  of 
City  of  Sacramento,  19  Cal.Rptr. 
59,  199  C.A.2d  716; 

State  of  Cal.  By  and  Through 
Dept.  of  Water  Resources  v.  Oro- 
ville-Wyandotte  Irr.  Dist.,  409 
F.2d  532; 

O'Callahan  v.  U.S.,  293  F.Supp. 
122; 


Richardson  v.   Dudley,  295   F. 
Supp.  181. 

620;  Foster  v.  Masters  Pontiac 
Co.,  158  C.A.2d  481,  322  P.2d 
592; 

73.1.  Cal. — Wilson  v.  Los  Angeles 
County  Civil  Service  Commis- 
sion, 106  Cal.App.2d  572,  235  P.2d 
620. 

Adams  v.  San  Joaquin  County, 
162  C.A.2d  271,  328  P.2d  250; 

Cinmark  Inv.  Co.  v.  Reichard, 
246  C.A.2d  498,  54  Cal.Rptr.  810. 
D.C. — Lampkin  v.  Connor,  360 
F.2d  505,  123  U.S.App.D.C.  371. 
La. — Wilshire  South  Ass'n  v. 
Jefferson  Parish  Zoning  Appeals 
Bd.,  App.,  181  So.2d  866. 
N.J.— Vonins,  Inc.  v.  Raff,  101 
N.J.Super.  172,  243  A.2d  836. 
N.Y. — Glendon  v.  Glendon,  45 
Misc.2d  855,  258  N.Y.S.2d  20, 
mod.  on  oth.  grds.  24  A.D.2d  492, 
261  N.Y.S.2d  443,  cross  motion 
den.  213  N.E.2d  450,  16  N.Y.2d 
1042,  213  N.E.2d  450,  266  N.Y.S. 
2d  116. 

Ohio— Celina  Mut.  Ins.  Co.  v. 
Sadler,  6  Ohio  App.2d  161,  217 
N.E.2d255; 

Woodruff  V.  Woodruff,  7  Ohio 
Misc.  87,  217  N.E.2d  264. 
Pa. — Seeley  v.  State  Farm  Mut. 
Auto.  Ins.  Co.,  65  Lack.Jur.  14; 
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In  re  Mohney's  Estate,  416 
Pa.  107,  204  A.2d  916; 

Rosini   v.   0*Rourke,    Pa.Com. 
PL,  Z7  Northumb.LJ.  187. 
R.I. — Employers*  Fire  Ins.  Co.  v. 
Seals,  240  A.2d  397. 

73.2.  N.Y.— Terner  et  al.  v.  City  of 
Peekskill,  124  N.Y.S.2d  24. 

74.  U.S.— Washington  Loan  &  Trust 
Company  v.  Lyon,  98  F.Supp. 
320;  Government  and  Civic  Em- 
ployees Organization  Committee 
CI.O.  V.  Windsor,  116  F.Supp. 
354.  A  federal  district  court  is 
under  no  compulsion  to  exercise 
jurisdiction  under  the  declaratory 
judgment  act. 

On  the  other  hand,  the  federal 
courts  will  use  a  liberal  discre- 
tion in  entertaining  such  matters. 
See  Gamble-Skogmo  v.  McNair 
Realty  Co.,  98  F.Supp.  440,  aff'd 
193  F.2d  876. 

75.  U.S.— Reliable  Mach.  Works, 
Inc.  V.  Ungcr,  144  F.Supp.  726; 
Stephenson  v.  Stephenson,  148 
F.Supp.  290;  Walker  v.  Felmont 
Oil  Corp.,  240  F.2d  912. 

CaL — State  Farm  Mut.  Auto  Ins. 
Co.  V.  Superior  Court  in  and  for 
the  City  and  County  of  San  Fran- 
cisco, 47  Cal.2d  428,  304  P.2d  13. 
Collins  V.  City  and  County  of 
San  Francisco,  112  Cal.App^d 
719,  247  P.2d  362,  holds  that 
where,  in  exercising  discretion 
not  to  entertain  case,  court  sus- 
tains demurrer,  it  must  appear, 
directly  or  indirectly  that  discre- 
tion was  in  fact  exercised. 
Md.— Tanner  v.  McKeldin,  202 
Md.  569,  97  A.2d  449. 
N.Y. — Finnegan  v.  Selengut,  156 
N.Y.S.2d  508.  Where,  upon  trial 
of  action  for  judgment  declaring 
right  of  stockholders  and  direc- 
tors of  New  Jersey  corporation, 
it  was  disclosed  that  proceeding 
was  pending  in  New  Jersey  court 
in  which  issues  involved  in  case 
would  necessarily  have  to  be  de- 


cided, discretionary  remedy  of 
declaratory  judgment  would  be 
withheld  and  defendants'  coun- 
terclaim would  be  dismissed. 

76.  N.Y.— Purdy  v.  City  of  New- 
burgh,  113  N.Y.S.2d  376. 

77.  U.S.— Public  Affairs  Associates, 
Inc.  V.  Rickover,  App.D.C,  82 
S.Ct.  580,  369  U.S.  Ill,  7  L.Ed.2d 
604,  on  remand  268  F.Supp.  444; 
U.S.  V.  Fall  River  Nav.  Co., 
285  F.Supp.  354. 

78.  U.S.— Sears,  Roebuck  &  Co.  v. 
Zurich  Ins.  Co.,  C.A.Ill.,  422  F.2d 
587. 

81,  Ind. — Rainwater  v.  Merriman, 
127  Ind.App.  520,  142  N.E.2d  467. 
N.Y.— Rifkin  V.  Rifkin,  118 
N.Y.S.2d  322;  Elkind  v.  City  of 
New  Rochelle,  5  Misc.2d  296,  163 
N.Y.S.2d  870.  aflFd.  4  A.D.2d  761, 
165  N.Y.S.2d  709,  app.  den.  4 
N.Y.S.2d  902,  174  N.Y.S.2d  651, 
151  N.E.2d  86,  5  N.Y.2d  836, 
affd.  181  N.Y.S.2d  509.  155  N.E. 
2d  404;  Cardosanto  v.  Cardo- 
santo,  14  Misc.2d  498,  166  N.Y.S. 
2d  68;  Connors  v.  Connors,  ZZ 
Misc.2d  343,  226  N.Y.S.2d  106, 
National  Sur.  Corp.  v.  Peccichio, 
48  Misc.2d  77,  264  N.Y.S.2d  177. 

82.  Tenn. — Southern  Fire  &  Casual- 
ty Company  v.  Cooper,  200  Tenn. 
283,  292  S.W.2d  177.  The  refusal 
of  the  trial  court  to  render  de- 
claratory judgment  as  to  whether 
liability  insurance  company  was 
required  to  defend  insured  in  a 
tort  action  arising  out  of  auto- 
mobile accident  was  not  an  ar- 
bitrary abuse  of  discretion  where 
the  insurance  company  would  not 
be  deprived  of  the  right  to  con- 
test liability  to  the  insured  for 
breach  of  condition  by  defending 
the  action. 

90.1.  Cal.— Wieber  v.  Worton,  105 
Cal.App.2d  602,  234  P.2d  114; 
People  V.  Ray,  181  C.A.2d  64, 
5  Cal.Rptr.  113,  cert.  den.  81  S.Ct. 
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1662.   366   U.S.    937,    6    L.Ed.2d  95.1.   S.C.— Williams  Furniture  Corp. 

848,  cert.  den.  82  S.Ct.  448,  368  v.  Southern  Coatings  and  Chcm- 

U.S.  971,  7  L.Ed.2d  400.  ical    Company,    216    S.C    1,     56 

Ky.— Cox  V.  Howard,  261  S.W.2d  S.E.2d  576. 

673   (Ky.).  1.1.   N.J.— Abbott    v.     Beth     Israel 

N.Y.~Uhl  V.  Smith,  205  N.Y.S.  Cemetery  Association  of  Wood- 

2d  326,  25  Misc.2d  75,  205  N.Y.S.  bridge,  13  N.J.  128,  100  A.2d  532. 

2d  326.  2.1.   U.S.--Standard  Riverside  Com- 

91.1.   CaL— Wieber    v.    Worton,    105  pany  v.  Loew's,  Inc.,  106  F.Supp. 

Cal.App.2d  602,  234  P.2d   114.  102. 


§  392.    Inherent  Power  of  Court  to  Decline  Declaratory 
Jurisdiction 

4.   Pa.— In    re    Lifter's    Estate,    377 
Pa.  227,  103  A.2d  670. 

§  393.     Federal  Court's  Discretion 

In  section  of  the  statute  giving  federal  courts  jurisdiction  to  de- 
termine rights  by  declaratory  judgment  (28  U.S.C.A.  §  2201),  the 
word  "may"  does  not  mean  **shall,"  but,  rather,  gives  such  courts 
a  discretion  which  must  be  reasonably  exercised.**' 

The  declaratory  judgment  statute  is  an  enabling  act  which  con- 
fers discretion  on  the  court  rather  than  an  absolute  right  upon 
the  litigants.*'* 

Inequitable  conduct  may  prevent  the  exercise  of  the  discretionary 
power  to  grant  a  declaratory  judgment,  but  generally  the  inequi- 
table conduct  must  bear  an  intimate  relationship  to  the  relief  sought 
to  bring  this  principle  into  operation.*'^ 

Where  it  appeared  from  Michigan  statutes  and  court  decisions 
that  habeas  corpus  in  the  Michigan  state  courts  was  an  appropriate 
and  adequate  remedy  for  one  who  claimed  to  have  been  committed 
to  a  state  hospital  without  an  adequate  hearing  as  required  by  state 
statute,  federal  district  court  properly  declined  to  entertain  juris- 
diction of  an  action  for  declaratory  and  injunctive  relief  under 
civil  rights  act."^*' 

Courts  will  generally  refuse  to  exercise  jurisdiction  under  the 
declaratory  judgment  act  w^here  it  appears  that  there  is  a  prior 
pending  action  between  the  two  parties  in  which  all  rights  can 
be  adjudicated."*' 
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The  discretion  of  federal  district  courts  to  entertain  a  suit  for 
declaratory  judgment  is  a  judicial  discretion  which  must  find  its 
basis  in  sound  reasoning,  and  jurisdiction  is  not  to  be  declined 
merely  because  of  the  existence  of  another  adequate  legal  remedy, 
or  because  of  the  pendency  of  another  suit,  if  the  controversy  is 
such  that  it  will  not  necessarily  be  determined  therein.  ^ '  •  ^ 

As  a  procedural  remedy,  the  Federal  Declaratory  Judgments  Act 
operates  independently  of  state  law,  but  a  federal  court,  in  exer- 
cising its  discretion  to  grant  or  refuse  relief,  should  avoid  needless 
conflict  with  other  courts,  state  or  federal.' 3- ^ 


5.  U.S.— Kerotest  Mfg.  Co.  v.  C-O- 
Two  Fire  Equip.  Co.,  342  U.S. 
180,  72  Sup.Ct.  219,  96  L.Ed.  200; 
Indemnity  Ins.  Co.  of  North 
America  v.  Kellas  et  al.,  173 
F2d  120;  Yellow  Cab  Company 
V.  City  of  Chicago,  186  F.2d  946; 
McDonald  v.  McDonald,  189  F.2d 
24. 

E.  D.  Kaiser  Co.  v.  Rick- Will 
Co.,  95  F.Supp.  54;  Coal  Opera- 
tors Casualty  Co.  v.  Abshire,  HI 
F.Supp.  24;  W.  R.  Grimshaw  Co. 
V.  Nazareth  Literary  and  Benevo- 
lent Institution,  113  F.Supp.  564. 

5.1.  U.S.— Sani-Top,  Inc.  v.  North 
American  Aviation,  Inc.,  261  F.2d 
342. 

5.2.  U.S. — Aetna  Insurance  Co.  v. 
Chicago  R.I.  &  P.  R.R.  Co.,  127 
F.Supp.  895. 

5.3.  U.S.— Newell  v.  O.  A.  Newton 
&  Son  Co.,  95  F.Supp.  355. 

7.  U.S. — General  Motors  Corpora- 
tion V.  Blevins,  144  F.Supp.  381. 


7.1.   U.S.— Williams  v.   Dalton,  231 
F.2d  646. 

8.   Conn. — Calve  Bros.  Co.  v.  Mas- 
sachusetts  Bonding  &   Ins.   Co., 
22  Conn.Sup.  44,  159  A.2d  819. 
D.C.— Marcello  v.  Kennedy,  312 
F.2d  874,  114  U.S.App.D.C.  147, 
cert.  den.  83  S.Ct.  1536,  373  U.S. 
933,  10  LEd.2d  692. 
Tenn. — Tennessee  Farmers  Mut. 
Ins.  Co.  V.  Hammond,  200  Tenn. 
106,  290  S.W.2d  860. 
Wis. — Iowa   Nat.   Mut.   Ins.   Co. 
V.  Liberty  Mut.  Ins.  Co.,  43  Wis. 
2d  280,  168  N.W.2d  610. 

8.1.  U.S.— E.  D.  Kaiser  Co.  v.  Rick- 
Will  Co.,  95  F.Supp.  54. 
11.1.  U.S.— Yellow  Cab  Co.  v.  City 
of  Chicago,  186  F.2d  946.  See 
also,  Inland  Mutual  Insurance 
Co.  V.  Eastern  Motor  Lines,  119 
F.Supp.  344. 

13.1.  U.S.— Employers'  Liability  As- 
surance Corporation  v.  Mitchell, 
211  F.2d  441. 


§  394.    Discretion  as  to  Setting  of  Clauses  and  Conduct  of  Trial 


22.  Idaho— Temperance  Ins.  Ex- 
change V.  Carver,  83  Idaho  487, 
365  P.2d  824. 


Under  some  statutes  where  a 
question  of  constitutionality  is 
involved  the  attorney  general  is 
entitled   to  be   heard. 
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§  395.    Discretion  of  Courts  as  to  Relief  Because  of  Existence  of 
Another  Remedy 

Courts  will  be  particularly  reluctant  to  exercise  jurisdiction  in  a 
declaratory  judgment  when  the  plaintiff  has  another  remedy  which 
would  be  more  effective  in  settling  the  controversy.**^*^ 

Declaratory  relief  will  generally  be  refused  where  it  will  serve 
no  useful  purpose  or  would  not  finally  determine  the  rights  of  the 
parties,  or  where  it  is  being  sought  to  determine  issues  already 
involved  in  a  pending  action  where  they  can  be  properly  resolved, 
or  where,  for  any  reason,  the  issues  can  be  better  determined  in 
another  court.^'-' 

An  interesting  example  of  a  court's  declining  to  take  jurisdiction 
because  of  the  pendency  of  another  action  was  that  of  the  "Maltese 
Falcon"  case.a*-^    The  author,   Dashiell   Hammett,   wrote   "The 
Maltese  Falcon,"  a  mystery  story,  in  which  he  created  the  charac- 
ter, "Sam  Spade,"  a  private  detective.  The  author  and  his  publisher 
sold  "The  Maltese  Falcon"  to  a  motion  picture  company,  which 
produced  a  film  of  the  same  name  with  the  same  characters.  Later, 
the  author  sold  to  a  radio  broadcasting  company  the  use  of  the 
character  "Sam  Spade"  for  production  of  a  series  of  broadcasts. 
The  motion  picture  company  sued  the  broadcaster  in  federal  dis- 
trict court  for  an  alleged  infringement  of  its  interests  in  the  fictional 
character.  As  defendants,  the  picture  company  named  the  radio 
network,  the  producer,  the  sponsor  and  the  successor  in  interest 
to  the  assignee  of  the  author.  The  author  was  not  originally  named 
as  defendant  in  this  action.  Mr.  Hammett  then  filed  a  declaratory 
action  against  the  picture  company  to  determine  its  right  to  the 
exclusive  use  of  the  character,  "Sam  Spade,"  and  the  company 
countered  by  adding  Hammett  as  a  party  to  its  original  action. 
The  court  then  exercised  its  discretion  by  dismissing  Mr.  Ham- 
mett*s  action,  since  the  matter  could  be  determined  in  the  first 
action,  a  ruling  which  was  affirmed  on  appeal. 

27.   N.Y. — Johnson    v.    Dunbar,    114  v.    Donovan,   33   NJ.Super.   566, 

N.Y.S2d  845.  Ill  A.2d  300. 

27.1.   U.S. — State  Auto  Insurance  As-  N.Y. — Jacob  Goodman  &  Co.  v. 

sociation  v.  Kooiman,  143  F.Supp.  New   York   Telephone    Co.,  309 

614.  N.Y.   258,    128   N.E.2d   406,  285 

N.J.— Utility  Blade  &  Razor  Co.  App.Div.  404,  137  N.Y.S.2d  797, 


Digitized  by 


Google 


427 


1972   SUPPLEMENT 


§  397 


285  App.Div.  879,  139  N.Y.S^d 
43,  137  N.Y.S.2d  556,  137  N.Y.S. 
2d  554. 

Standard  Brewing  Co.  v. 
Peachey,  108  N.Y.S.2d  583;  Cata- 
lano  V.  State,  110  N.Y.S.2d  855; 
Johnson  v.  Dunbar,  114  N.Y.S.2d 
845;  Zottoli  v.  Burpeau,  141 
N.Y.S.2d  137. 
28.  U.S.— Edwards  v.  Madigan,  187 
F.Supp.  688; 

Wallace  Products,  Inc.  v.  Fal- 
co  Products.  Inc.,  145  F.Supp. 
629,  motion  den.,  242  F.2d  958; 
Zwetchkenbaum  v.  Operations, 
Inc.,  165  F.Supp.  449. 
Cal. — Bertero  v.  National  Gen- 
eral Corp.,  254  Cal.App.2d  126, 
62  Cal.Rptr.  714. 

Adams  v.  San  Joaquin  County, 
162  Cal.App.2d  271,  328  P.2d  250; 
General   Ins.   Co.  of   America  v. 


Whitmore.  235  Cal.App.2d  670, 
45  Cal.Rptr.  556;  City  of  Tiburon 
V.  Northwestern  Pac.  R.  Co.,  4 
Cal.App.3d  160,  84  Cal.Rptr.  469. 
N.Y. — Jesse  E.  Kahn,  Inc.  v. 
George  E.  Driscoll  Co.,  1  Misc. 
2d  405,  146  N.Y.S.2d  902. 
Ore. — Campbell  v.  Henderson, 
241   Ore.  75,  403  P.2d  902,  904. 

32.1.  U.S.— Yellow  Cab  Co.  v.  City 
of  Chicago.  186  F.2d  946;  Na- 
tional Lead  Co.  v.  Rosaire,  96 
F.Supp.  263;  Firemen's  Fund  In- 
surance Co.  V.  Hanley,  140  F. 
Supp.  206. 

N.Y.— E.  B.  Latham  &  Co.  v. 
Mayflower  Industries,  278  App. 
Div.  90,  103  N.Y.S.2d  279;  Cata- 
lano  V.  State,  110  N.Y.S.2d  855. 

35.1.  U.S.— Hammctt  v.  Warner 
Bros.  Pictures,  176  F.2d  145,  af- 
firming 84  F.Supp.  28. 


§  396.    Discretion  as  to  Stay 

Extent  to  which  declaratory  judgment  procedure  may  be  used 
in  federal  courts  to  control  state  action  lies  in  sound  discretion 
of  federal  courts.* ^-^ 

51.1.   U.S. — Cranston  v.  Aronson,  215 
F.2d  954. 


§  397.    Discretionary  Powers  as  to  Parties 

Where  a  declaratory  action  does  not  name  a  certain  party  as  a 
defendant,  and  there  is  some  doubt  as  to  the  indispensability  of 
such  party,  this  would  be  sufficient  cause  for  exercising  discretion 
against  the  entertainment  of  the  action.****' 


52.  U.S. — Technical  Tape  Corp.  v. 
Minnesota  Min.  &  Mfg.  Co.,  D.C. 
N.Y.,  135  F.Supp.  505. 

64.  U.S. — Hammett  v.  Warner  Bros. 
Pictures,  84  F.Supp.  28,  aflFM  176 
F.2d  145.  In  determining  whether 
court  should  decline  to  take  ju- 
risdiction of  claim  for  declaratory 


relief  because  of  pending  case  in 
which  same  relief  can  be  had, 
decisive  test  is,  not  when  actions 
were  started  or  parties  joined, 
but  whether  circumstances  at 
time  of  later  action  are  such  that 
granting  of  relief  prayed  for 
would  effectuate  purpose  of  the 
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declaratory    judgments    act    that      64.1.   U.S. — Technical  Tape   Corp.    v. 
there  be  complete  determination  Minnesota  Min.  &  Mfg.  Co.,    135 

of  entire  controversy.  F.Supp.  505. 

§  399.     Discretion  as  to  Extent  of  Relief 

In  an  action  for  declaratory  judgment,  whether  a  cause  of  action 
otherwise  may  have  accrued  and  other  adequate  relief  may  be  avail- 
able to  the  plaintiflF  are  factors  to  be  considered  by  the  court. ''°*' 

67.   U.S.— Employers*    Liability    As-  N.J.—In    re    Stone's    Estate.    21 

surance  Corporation  v.  Mitchell,  N.J.Super.   117,  91  A.2d    1. 

211  F.2d  441.  N.Y.— MacCallum  v.  MacCallum. 

Cal.— Mefford  v.  City  of  Tulare,  153  N.Y.S.2d  810. 
102    Cal.App.2d    919,    228    P.2d      70.1.    CaL— Herrman     v.      Firemen's 

847;     Herrmann     v.     Firemen's  Fund    Ins.    Co.,    127    Cal.App.2d 

Fund    Ins.    Co.,    127    Cal.App.2d  560,  274  P.2d  501. 
560,  274  P.2d  501;  Beeler  v.  Plas- 
tic Stamping,  Inc.,  144  Cal.App. 
2d  306,  300  P.2d  852. 

§  400.     Discretion  as  to  Justiciable  Controversy 

In  instances  where  the  relief  sought  would  terminate  the  contro- 
versy which  gave  rise  to  the  proceedings,  the  declaratory  judgment 
statute  is  permissive,  not  mandatory,  and  leaves  the  determination 
of  what  constitutes  the  controversy  to  the  court  as  a  matter  of 
discretion.''^  •' 

71.   Ga. — National  Union  Fire  Insnr-  nia^',   without   hearing    evidence, 

ance  Company  v.  Carmichael,  99  de  iy     prayers     for     declaratory 

Ga.App.  98,  107  S.E.2d  700,  hold-  judgment. 

ing  that  in  action  for  declaratory      71.1.    N.J. — National     Ben     Franklin 

judgment    where    allegations    of  Fire   Ins.   Co.  v.   Camden  Trust 

petition  do  not  show  a  justiciable  Co.,  36  N.J.Super.  249,  115  A.2d 

issue  between  parties,  trial  judge  589. 

§  401.    Issues 

Declaratory  relief  should  not  be  accorded  to  try  a  controversy 
by  piecemeal,  or  to  try  particular  issues  without  settling  the  entire 
controversy.  Nor  should  such  relief  be  granted  when  the  remedy 
is  invoked  merely  to  try  issues  or  determine  the  validitA*  of  de- 
fenses in  pending  cases. '^'^•^ 

An  action  instituted  by  a  pilot,  seeking  a  declaration  with  ref- 
erence to  his  seniority  rights  as  a  pilot  in  the  employ  of  a  carrier 
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by  air,  was  concerned  with  interpretation  of  a  collective  bargaining 
agreement.  It  was  not  concerned  with  an  attack  on  the  validity  of 
the  agreement  over  which  the  federal  court  might  have  jiirisdic- 
tion."-*-^ 

When  a  petition  prayed  for  proper  relief  and  alleged  damages, 
and  the  damages  alleged  were  denied  by  the  defendant  in  the  an- 
swer and  the  answer  further  alleged  that  damages  did  not  exceed 
a  sum  smaller  than  that  alleged  in  the  petition,  it  was  held  that  the 
issue  of  damages  was  within  the  issues  presented  by  the  plead- 
ings."*-' 

The  issue  before  the  court  in  an  action  seeking  a  declaration  of 
the  invalidity  of  a  city  ordinance  was  whether  the  ordinance  was 
authorized  by  the  pertinent  statutes  when  those  statutes  are  read 
in  the  light  of  their  history,  purpose  and  context."*-^ 

It  has  been  held  that,  when  pertinent  parts  of  a  deed  are  pleaded 
by  one  side  or  the  other  and  admitted  by  subsequent  pleading,  it 
is  not  necessary  to  introduce  in  evidence  the  entire  deed  when  a 
declaration  is  sought  that  certain  land  in  a  housing  development 
is  not  subject  to  a  restrictive  covenant  in  the  deed.***-^ 


72.  U.S. — Zenith  Radio  Corp.  v. 
Radio  Corp.  of  America,  106  F. 
Supp.  561.  Where  television  man- 
ufacturer sued  competing  corpo- 
ration for  judgment  that  pooled 
patents  were  unenforcable  be- 
cause of  misuse,  allegedly  pur- 
suant to  conspiracy  to  monop- 
olize in  violation  of  anti-trust 
laws,  issues  as  to  ownership  of 
patents  by  one  defendant  would 
not  be  permitted  to  embrace 
thousands  of  patents  issued  over 
period  of  more  than  thirty  years 
as  requested  by  plaintiff,  but 
would  be  confined  to  license 
agreements  for  manufacture  and 
sale  of  home  television  receivers 
under  patents  as  of  date  approxi- 
mately five  years  prior  which 
was  point  in  time  conceded  by 
defendant  and  at  which  plaintiff 
had  refused  to  procure  further 
licenses. 


CaL— Dabney  v.  Philleo,  38  Cal. 
2d  60,  237  P.2d  648.  In  action  for 
declaratory  judgment,  defendant 
was  entitled  to  present  conten- 
tion that  assignment  by  plaintiff 
to  defendant  of  plaintiff's  interest 
in  estate  of  plaintiff's  deceased 
aunt  conveyed  to  defendant  all 
of  plaintiff's  interest  as  heir  and 
also  all  plaintiff's  interest  adverse 
to  the  estate,  which  would  in- 
clude the  right  of  plaintiff  to 
maintain  action  against  estate  to 
establish  constructive  trust,  and 
in  the  alternative,  defendant  was 
entitled  to  present  contention 
that  plaintiff  could  not  maintain 
claim  adverse  to  estate  of  plain- 
tiffs aunt  in  action  to  establish 
constructive  trust. 

Garcia  v.  Venagas,  106  Cal. 
App.2d  364,  235  P.2d  89.  In  ac- 
tion to  be  declared  owner  of  a 
one-half  interest  in  real  and  per- 
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sonal  property  acquired  by  plain- 
tiff and  defendant  while  the  par- 
ties, though  unmarried,  lived  to- 
gether as  husband  and  wife,  no 
express  agreement,  oral  or  writ- 
ten, to  compensate  plaintiff  for 
her  services  was  within  the  is- 
sues presented  by  the  pleadings 
and  the  evidence  failed  to  show 
any  such  agreement. 
lU.— Thillens  v.  Hodge,  2  I11.2d 
45,  116  N.E.2d  886.  Answer  to 
complaint  in  action  for  declara- 
tory judgment  determining  cur- 
rency exchange  act  to  be  uncon- 
stitutional in  its  application  to 
plaintiff's  check-cashing  business, 
which  denied  allegations  that 
plaintiff's  business  was  solely 
transportation  of  its  own  money 
to  employers*  premises  for  cash- 
ing payroll  checks,  that  any  loss 
is  borne  by  plaintiff,  that  plain- 
tiff's business  is  conducted  in 
areas  where  no  other  adequate 
check-cashing  service  exists,  that 
principle  competitors  are  taverns, 
and  that  no  injury  occurred  in 
course  of  business,  placed  in  is- 
sue question  relevant  to  deter- 
mining whether  or  not  act  was 
valid  exercise  of  police  power, 
and  judgment  on  pleading  was 
improper. 

73.  Ala. — Ramage  v.  Ramage,  258 
Ala.  81,  61  So.2d  432.  In  declara- 
tory judgment  suit  for  construc- 
tion of  will,  provisions  directing 
trustee  to  make  support  payments 
to  widow,  question  of  possible 
future  rights  of  heirs  was  not  pre- 
sented and  declaration  as  to  such 
rights  would  not  be  made  by  the 
supreme  court. 

Conn. — McGee  v.  Dunnigan,  138 
Conn.  263,  83  A.2d  491.  In  action 
for  declaratory  judgment,  court 
is  not  limited  by  issues  joined 
or  counsel's  claims. 


Mo.— Stribling  v.  Jolley,  241  Mo. 
App.  1123,  253  S.W.2d  519.  In 
declaratory  judgment  action  by 
board  of  trustees  of  county  hos- 
pital against  medical  and  oste- 
opathic physicians  to  determine 
validity  of  board's  rule  excludin^r 
osteopathic  physicians  from  prac- 
ticing at  county  hospital,  answ^er 
of  medical  physician  seeking  de- 
termination as  to  scope,  limit  and 
extent  of  practice  of  osteopathy 
presented  issues  which  had  no 
relation  to  issue  raised  by  peti- 
tion and  such  issues  could  not 
be  considered,  regardless  of 
whether  the  medical  physicians 
were  properly  joined  as  defend- 
ants. 

Wis. — State  ex  rel.  Smith  v.  Zim- 
merman, 266  Wis.  307,  63  N.W. 
2d  52.  Where,  in  proceeding  for 
judgment  declaring  a  legislative 
reapportionment   act    unconstitu- 
tional, the  only  facts  pleaded  re- 
lated to  effect  of  act  upon  a  cer- 
tain county,  supreme  court  would 
only  consider  the  validity  of  that 
portion    of    the    act    concerning 
such  counties. 
74.    U.S. — Kemart   Corp.  v.   Printing 
Arts  Research  Laboratories,  Inc., 
201     F.2d    624.    Where    plaintiff 
brought    action    for    declaratory 
judgment    to    establish    that    all 
claims  of  defendant's  patent  were 
invalid     and     not     infringed    by 
plaintiff,     and     defendant     filed 
counterclaim     charging    the    in- 
fringement  of  all   twelve   claims 
of  patent  except  claims  five  and 
seven,  counterclaim  did  not  there- 
by remove  as  issues  in  the  case 
claims  five  and  seven. 

DeBurgh  v.  Kindel  Furniture 
Co.,  125  F.Supp.  468.  In  action 
for  injunction  against  infringe- 
ment of  patent,  accounting  of 
profits,  treble  damages,  costs, 
and    attorney's    fees,    defendant's 
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allegations  of  invalidity  of  patent 
and  defendant's  request  for  de- 
claratory judgment  of  invalidity 
put  in  issue  question  of  validity 
of  all  claims  of  patent  in  suit. 
Hofstadter  v.  Ruderman,  118 
F.Supp.  477.  In  suit  for  patent 
infringement,  where  answer  de- 
nied validity  of  patent  and  liabil- 
ity because  a  third  party  was  an 
equitable  owner  of  the  patent, 
and  counterclaim  sought  injunc- 
tive relief  and  declaratory  judg- 
ment that  patent  was  invalid, 
that  patent  was  not  infringed, 
and  that  plaintiff  was  not  owner 
of  patent,  issues  of  fact  raised 
by  complaint  and  answer  were 
not  necessarily  sole  onea  present- 
ed by  counterclaim  and  motion 
to  dismiss  counterclaim  was 
properly  denied. 
77.  Fla. — Coral  Gates  Properties,  Inc. 
v.  Hodes,  59  So.2d  630  (Fla.). 
Declaratory  judgment  was  not 
available  in  an  action  based  upon 
alleged  oral  real  estate  brokerage 
contract  about  which  there  was 
material  dispute  as  to  terms,  per- 
formance, breach  and  general  re- 
lief, but  case  should  have  been 
transferred  to  law  side  of  court. 

77.1.  U.S.— Sears,  Roebuck  &  Co.  v. 
American  Mut.  Liability  Ins.  Co., 
372  F.2d  435; 

Home  Indem.  Co.,  N.Y.  v. 
Lechner,  191  F.Supp.  116; 

Sears  Roebuck  &  Co.  v.  Zurich 
Ins.  Co.,  299  F.Supp.  518. 

77.1.  S.C.— Williams  Furniture  Corp. 
V.  Southern  Coatings  &  Chemical 
Co.,  216  S.C.   1,  56  S.E.2d  576. 

80.  U.S.— City  of  New  Orleans  v. 
Texas  &  Pacific  Railway  Co.,  195 
F.2d  887.  Where  city  which 
owned  system  of  tracks  and  a 
bridge  contracted  with  railroads 
to,  among  other  things,  hold  cars 
upon  orders  of  railroads,  and  suit 


by  railroad  for  decree  declaring 
validity  of  such  provision  and  to 
enjoin  city  from  breaching  same, 
did  not  involve  entire  contract, 
but  only  several  rights  of  each 
railroad  to  have  hold  cars  han- 
dled at  agreed  rate,  railroad 
which  was  party  to  contract  but 
not  joined  in  suit  and  which  had 
no  interest  in  provision  as  to 
hold  cars  would  not  be  affected 
by  decision  and  was  not  an  in- 
dispensable party  whose  lack  of 
joinder  would  defeat  jurisdiction. 
N.Y.— Barber  v.  City  of  New  Ro- 
chelle,  99  N.Y.S.2d  393.  In  action 
for  declaratory  judgment  as  to 
whether  defendant  city  had  ease- 
ment or  mere  license,  revoked  by 
plaintiffs,  for  maintenance  and 
operation  of  drain  pipe  through 
plaintiffs'  premises,  defendant's 
failure  to  plead  defense  of  its 
original  acquisition  of  prescrip- 
tive right  to  drainage  easement 
by  user  rendered  unnecessary  de- 
termination of  such  question  and 
question  whether  tax  sale  of 
premises  to  defendant  or  its  ac- 
ceptance of  deed  thereunder  ex- 
tinguished any  easement  thereto- 
fore held  by  defendant. 

84.1.  U.S.— Crusen  v.  United  Air 
Lines,  141   F.Supp.  347. 

85.1.  Gal. — La  Jolla  Casa  de  Manana 
v.  Hopkins,  98  Cal.App.2d  339, 
219  P.2d  871. 

86.1.  N.J. — Salomon  v.  Jersey  City, 
12  N.J.  379,  97  A.2d  405. 

88.  CaL— Harden  v.  Bailard,  124  Cal. 
App.2d  458,  268  P.2d  809. 
N.Y. — Nassau  Lake  Realty  Corp. 
V.  Hilts,  106  N.Y.S.2d  216.  Where 
lis  pendens  had  been  filed  and 
specific  performance  suit  brought 
for  enforcement  of  contract  to 
convey  realty,  action  by  defend- 
ants in  specific  performance  suit 
against  plaintiffs  therein  in  na- 
ture of  declaratory  judgment  ac- 
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tion  for  cancellation  of  lis  pen- 
dens could  not  be  maintained, 
since  determination  of  suit  for 
specific  performance  would  de- 
termine the  validity  of  lis  pendens 
and  contract  and  presented  full 
and  adequate  remedy. 

90.  Ky.— See  Schick  v.  Schick,  240 
S.W.2d  533  (Ky.). 

91.  N.Y. — Zendman  v.  Harry  Win- 
ston, Inc.,  94  N.Y.S.2d  878,  196 
Misc.  924.  A  judgment  declaring 
the  right  to  ownership  and  pos- 
session of  a  ring  was  unnecessary 
where  defendant  counterclaimed 
in  replevin  demanding  ring  or 
payment  of  its  value,  since  the 
issue  in  both  actions  was  the 
same  and  disposition  in  replevin 
action  of  question  of  ownership 
and  right  to  possession  would 
determine  all  issues  between  the 
parties. 

18.  Mo.— Wilson  V.  Owen,  261  S.W. 
2d  19  CMo.).  In  action  for  judg- 
ment declaring  that  all  covenants, 
restrictions  and  stipulations  con- 
tained in  recorded  plat  of  sub- 
division, including  privilege  of 
swimming,  boating  and  fishing 
in  lakes  in  subdivision,  had  been 
terminated,  and  that  purchasers 
of  land  in  subdivision  had  no 
such  privileges,  where  pleadings 
raised  no  issue  of  change  of  con- 
dition rendering  enforcement  of 
easement  in  use  of  lakes  inequi- 
table, and  cause  was  not  tried 
on  any  such  theory,  doctrine  of 
cancellation  or  modification  of 
negative  restrictive  covenants 
which  run  witli  land  because  of 
later  change  of  condition  which 
might  render  enforcement  in- 
equitable was  inapplicable.  And 
where  such  action  was  tried  on 
issue  of  validity  of  attempted  ter- 
mination of  such  privileges,  tes- 
timony of  one  defendant  that  sub- 
division    "never     did     develop" 


could  not  be  considered  as  trial 
of  issue  not  pleaded  as  to  change 
of  conditions  rendering  enforce- 
ment of  privileges  under  plat  in- 
equitable or  as  consent  to  trial 
of  such  issue. 

Ohio— Segal  v.  Fleischer.  93 
Ohio  App.  315,  113  N.E.2d  608. 
Where  pleading  in  declaratory 
judgment  action  invoked  jurisdic- 
tion of  court  merely  as  to  con- 
struction of  paragraph  of  con- 
tract of  employment  containin^^ 
a  restrictive  covenant  imposing 
obligations  which  survive  the  ter- 
mination of  the  contract,  court 
could  not  extend  its  jurisdiction 
beyond  that  invoked  by  the  plead- 
ings and  it  was  error  for  it  to 
decide  issues  upon  which  neither 
party  had  offered  evidence  nor 
requested  a  decision. 

26.  Ala.— Callen  v.  Callen,  257  Ala. 
226,  58  So.2d  462.  The  court 
will  not  by  virtue  of  the  declara- 
tory judgment  statute  advise  par- 
ties as  to  the  meaning  and  effect 
of  an  instrument  or  a  decree 
until  there  arises  an  actual  con- 
troversy which  is  at  present  jus- 
ticiable. It  is  not  sufficient  that 
the  parties  anticipate  that  such 
justiciable  controversy  will  arise. 
Mast. — Shoolman  v.  Wales  Man- 
ufacturing Co.,  331  Mass.  211, 
118  N.E.2d  71.  A  bill  for  declara- 
tory decree  should  not  have  been 
dismissed  as  against  defendant 
who  filed  no  answer  and  as 
against  whom  the  bill  was  taken 
as  confessed,  but  it  should  have 
been  disposed  of  by  an  entry  of 
a  decree  of  adjudicating  the 
rights  of  the  plaintiff  as  against 
such  party  as  prayed  for. 

27.  U.S.— Prudential  Ins.  Co.  of 
America  v.  Rader,  98  F.Supp.  44. 
Where  pro  confesso  decree  en- 
tered against  defaulting  defend- 
ants in  declaratory  judgment  ac- 
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tion  adjudged  the  bill  of  com- 
plaint and  all  allegations  therein 
contained  as  to  defaulting  de- 
fendants were  taken  as  true  and 
confessed  for  want  of  appear- 
ance, default  admitted  only  al- 
legations of  complaint  and  was 
intended  to  be  determination  only 
of  questions  raised  by  complaint, 
and  consequently  did  not  extend, 
cither  expressly  or  by  implica- 
tion, the  scope  of  determination 
sought  by  plaintiff,  or  which 
could  be  granted  by  the  court. 
Ala. — Collins  v.  Bay  City  Export 
Lumber  Co.,  260  Ala.  308,  70 
So.2d  273.  Where  pleadings  con- 
sist of  bill  for  declaratoiy  judg- 
ment and  demurrer  thereto,  sub- 
mission for  final  decree  without 
decree  pro  confesso  having  been 
rendered  on  failure  to  answer 
after  overruling  demurer  is  a  new 
regularity  which  may  be  waived. 
Callen  v.  Callen,  257  Ala.  226, 
58  So.2d  462.  The  rule  that  a 
bill  in  equity  must  be  answered 
or  a  decree  pro  confesso  entered 
before  final  decree,  is  inapplicable 
to  petition  in  pending  cause,  such 
as  petition  by  husband  for  de- 
claratory judgment  as  to  mean- 
ing of  provision  for  maintenance 
and  support  in  divorce  decree, 
and  petition  to  set  aside  or  mod- 
ify opinion  of  trial  court  inter- 
preting maintenance  provision  of 
divorce  decree. 

DeL — Abercrombie  v.  Davies,  125 
A.2d  588  (Del.Ch.).  In  an  action 
for  judgment  declaring  invalid 
an  agreement  between  stockhold- 
ers and  their  agents  dealing  with 
corporate  stockholder  and  direc- 
tor action,  plaintiffs  were  entitled 
to  default  judgment  in  general 
terms  against  nonappearing  de- 
fendants, to  be  entered  separate- 
ly from  order  entered  on  plain- 
tiff's motion  for  summary  judp^- 


ment,  regardless  of  whether  one 
of  nonanswering  defendants  was 
cooperating  with  plaintiffs  or  not. 
Mass. — Shoolman  v.  Wales  Mfg. 
Co.,  331  Mass.  211,  118  N.E.2d 
71.  A  bill  for  a  declaratory  de- 
cree should  not  have  been  dis- 
missed as  against  a  defendant 
who  filed  no  answer  and  as 
against  whom  the  bill  was  taken 
as  confessed,  but  it  should  have 
been  disposed  of  by  the  entry  of 
a  decree  adjudicating  the  rights 
of  the  plaintiff  as  against  such 
parties  as  prayed  for. 
N.Y.— Cranston  v.  Walton  164th 
Street  Corp.,  115  N.Y.S.2d  331. 
In  declaratory  judgment  pro- 
ceeding, where  court  had  before 
it  only  copy  of  verified  complaint 
and  affidavit  showing  service  of 
process  and  default,  application 
for  proposed  judgment  on  de- 
fault would,  without  proof  of 
merits,  be  denied  without  preju- 
dice. Defendant's  default  in  such 
proceedings  admits  the  travers- 
able facts. 
28.  Ala.— Collins  v.  Bay  City  Export 
Lumber  Co.,  260  Ala.  308,  70 
So.2d  273.  On  appeal  from  de- 
cree overruling  demurrer  and 
granting  complainant  relief  prayed 
for  in  their  bill  for  declaratory 
judgment,  supreme  court  would 
take  allegations  of  bill  as  ad- 
mitted. 

N.Y.— Crantson  v.  Walton  164th 
Street  Corp.,  115  N.Y.S.2d  331. 
In  declaratory  judgment  proceed- 
ing where  court  had  before  it 
only  copy  of  verified  complaint 
and  affidavit  showing  service  of 
process  and  default,  application 
for  proposed  judgment  on  default 
would,  without  proof  of  merits, 
be  denied  without  prejudice. 
46.1.  DcL— -Cashvan  v.  Darling,  107 
A.2d  896  (Del.). 
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§  402.     Disputed  Questions  of  Fact 

Disputed  questions  of  fact  alone  are  not  sufficient  to  support  an 
action  for  a  declaratory  judgment — especially  where  the  only  relief 
which  is  sought  is  damages.*'**' 


47.  N.Y.— Doughty  v.  Durgee,  127 
N.Y.S.2d  438.  Where  it  does  not 
clearly  appear  that  only  ques- 
tions of  law  are  involved,  a  prop- 
er case  for  a  declaratory  judg- 
ment is  not  presented  and  parties 
are  left  to  other  remedies.  (Xotc: 
This  citation  or  statement  seems 
of  doubtful  soundness.  See  also, 
79  DeClancy  Corp.  v.  Meridian 
Holding  Corp.,  286  N.Y.  354,  357, 
36  N.E.2d  619,  620.) 

50.  U.S. — Home  Indemnity  Co.  v. 
Williamson,  183  F.2d  572.  In  in- 
surer's declaratory  judgment  ac- 
tion to  determine  liability  under 
automobile  indemnity  policy, 
whether  insurer  acted  in  good 
faith  in  managing  law  suits 
against  insured,  in  reserving  pol- 
icy rights  to  control  settlements, 
in  attempting  to  be  a  judge  in 
its  own  case  and  secretly  ne- 
gotiating for  settlement  with  in- 
jured parties  and  failing  to  sub- 
mit to  insured  a  fair  offer  of  set- 
tlement, in  assuring  insured  that 
claim  was  not  a  serious  one,  in 
acting  for  conflicting  interest  and 
in  repudiating  liability  after  treat- 
ing policy  as  valid,  were  ques- 
tions for  jury. 

Firemen's  Ins.  Co.  of  Newark, 
New  Jersey  v.  Smith,  180  F.2d 
371.  Where  insurance  company 
contended  that  although  insured's 
premises  were  actually  used  as 
residence  and  as  a  restaurant,  fact 
that  gambling  and  illegal  sale  of 
intoxicating  liquor  were  carried 
on  at  premises  increased  fire  haz- 
ard and  relieved  insurance  com- 
pany of  liability  on  its  policy, 
that  no  specific  provision  ot  pol- 


icy against  gambling  or  illegal 
sale  of  liquor  on  premises  was 
pleaded  in  absence  of  a  specific 
warranty  that  premises  would  not 
be  used,  question  whether  such 
use  actually  increased  hazard  was 
one  of  fact  for  the  court  or  jury. 
Evidence  held  insufficient  to  go 
to  jury 

Engleman  v.  General  Ace, 
Fire  &  Life  Assur.  Corp.,  C.A. 
Cal.,  250  F2d  202. 
Judgment  as  matter  of  law  inap- 
propriate where  question  of  fact 
remains 

Mayflower    Ins.    Exchange    v. 
Gilmont,  C.AOrc.,  280  F.2d   13, 
89  A.L.R.2d  1019. 
What  constitutes  obscenity  held 
question  of  fact 

Big  Table,   Inc.  v.  Schroeder, 
D.C.in.,  186  F.Supp  254. 
Insurer's  declarations  of  mater- 
iality  of  misrepresentations   not 
condusive 

Mayflower*  Ins.  Exchange  v. 
Gilmont,  C.AOre.,  280  F.2d  13, 
89  A.L.R.2d  1019. 
Cal.— Cole  v.  Caloway,  140  Cal. 
App.2d  340,  295  P.2d  84.  In  de- 
claratory judgment  action,  wheth- 
er insurance  underwriters  and 
agency  were  estopped  from  as- 
serting defense  of  concealment 
of  alleged  institution  of  malprac- 
tice actions  against  the  insured, 
applying  for  a  liability  policy, 
whether  there  was  a  waiver  of 
the  provision  of  the  policy  and 
unreasonable  delay  in  affecting 
rescission  was  a  question  of  fact 
for  the  determination  of  trial 
and  not  one  of  law. 
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Howard  v.  Howard,  131  Cal. 
App.2d  308,  280  P.2d  802.  In  dc- 
claratory  relief  actions,  the  court 
may  determine  disputed  questions 
of  fact. 

Herrmann  v.  Firemen's  Fund 
Ins.  Co..  127  Cal.App.2d  560.  274 
P.2d  501.  In  an  action  for  de- 
claratory judgment,  court  has 
power  to  determine  disputed  fact 
questions,  so  that  such  remedy  is 
not  limited  to  cases  involving 
written  instruments,  but  a  dis- 
puted oral  contract  may  properly 
be  subject  to  declaratory  judg- 
ment. 

Petermann  v.  International 
Broth,  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of 
America,  Local  396,  29  Cal.Rptr. 
399,  214  C.A.2d  155. 
Idaho— Ennis  v.  Casey,  12  Idaho 
181,  238  P.2d  435.  Although  a 
declaratory  judgment  proceeding 
may  be  maintained  when  dis- 
puted question  of  fact  is  involved, 
it  cannot  be  used  where  object 
of  proceeding  is  to  try  such  fact 
as  a  determinative  issue. 
111. — Madison  County  Mut.  Auto. 
Ins.  Co.  V.  Slecka,  29  Ill.App. 
2d  389. 

Mo.— Fidelity  &  Cas.  Co.  of  N.Y. 
V.  Western  Cas.  &  Sur.  Co.,  App., 
337  S.W.2d  566,  affd.,  Sup.,  439 
S.W.2d  906; 

State  ex  rel.  O'Brien  v.  Petry, 
App..  397  S.W.2d  1. 
N.Y.— Allstate  Ins.  Co.  v.  De 
Cesare,  179  N.Y.S.2d  827.  Fact 
that  issues  of  fact  as  well  as 
issues  of  law  are  presented  does 
not  preclude  maintenance  of  a 
declaratory  judgment  action. 

N.C. — Nationwide  Mut.  Ins.  Co. 

V.    Roberts,    261    N.C.    285,    134 

S.E.2d  654. 

Ohio — Cantor     v. 

N.E.2d  304. 


Cantor,     174 


Century  Food  Markets  Co.  v. 
Nationwide  Mut.  Ins.  Co.,  161 
N.E.2d  650,  affd.,  App.,  161  N.E. 
2d  652. 

Pa. — Hanna  v.  Reliance  Ins.  Co., 
402  Pa.  205,  166  A.2d  877. 
S.D.— Greene  v.  Wiese,  75  S.D. 
515,  69  N.W.2d  325.  Declaratory 
judgment  action  was  maintain- 
able even  though  factual  ques- 
tions were  presented. 

Williams  v.  Superior  Airways, 
78  S.D.  148,  99  N.W.2d  234, 
reh.  den.  78  S.D.  203,  99  N.W.2d 
885. 

Tex. — United  Services  Life  Ins. 
Co.  V.  Delaney,  396  S.W.2d  855. 
Vt. — Harte  v.  Peerless  Ins.  Co., 
123  Vt.  120,  183  A.2d  223. 
Va. — American  Liberty  Ins.  Co. 
V.  Breslerman,  201  Va.  822,  113 
S.E.2d  862;  Southern  Ry.  Co.  v. 
City  of  Richmond,  205  Va.  699, 
139  S.E.2d  82. 

Wash. — Municipality  of  Metro- 
politan Seattle  v.  City  of  Seattle, 
57  Wash.2d  446,  357  P.2d  863. 
53.  U.S.— United  Mine  Workers  of 
America,  Disl.  22  v.  Roncco,  314 
F.2d  186,  on  remand,  232  F.Supp. 
865; 

Allstate  Ins.  Co.  v.  Philip  Leas- 
ing Co.,  214  F.Supp.  273. 
Kan. — Alliance  Mut.  Cas.  Co.  v. 
Bailey,  191  Kan.  192,  380  P.2d 
413;  Farmers  Union  Co-op.  Ele- 
vator &  Shipping  Ass'n,  Kirwin, 
Kan.  V.  Grain  Dealers  Mut.  Ins. 
Co.,  Indianapolis,  Ind.,  194  Kan. 
181,  398P.2d.571. 
Mo. — Nations  v.  Ramsey,  App., 
387  S.W.2d  276. 

Pa. — Keystone  Ins.  Co.  v.  Ware- 
housing &  Eqripment  Corp.,  402 
Pa.  318,  165  A.2d  608;  Allstate 
Ins.  Co.  V.  Seward,  407  Pa.  628, 
182  A.2d  715;  Stevenson  v.  Stein, 
412  Pa.  478,  195  A.2d  268;  State 
Farm    Mut.    Auto.    Ins.    Co.    v. 
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Semple,   407   Pa.   572,    180   A.2d  Badner,    13    Chest.    24;    McCor- 

925;  Bierkamp  v.  Rubinstein,  432  mick   v.   Sandnes,   59   Lanc.Rev. 

Pa.  89,  246  A.2d  654;  Brown  and  89;   Lapham  v.  Penn,  44  Wash. 

Vaughn     Development     Co.     v.  Co.   95;    In   re   Taubel's    Estate, 

Waite.  109  P.L.J.  421;  34    D.    &    C.2d    642;    Rosini     v. 

Schriver    v.    Frost,    14    Cumb.  O'Rourkc,  Z7  Northumb.LJ.  187. 
31;      Brandywine      Area      Joint 

School    Authority    v.    Van    Cor,      54.L   Fla.— Halpcrt     v.     Oleksy,     65 

Inc.,    12    Chest.    197;    Gentile   v.  So.2d  762  (Fla.). 

§  402.  L     Questions  of  Law  and  Fact 

The  federal  courts,  in  declaratory  judgment  actions,  have  held 
that  disputed  issues  of  fact  are  properly  submitted  to  either  the 
court  or  the  jury,  and  have  held  that,  where  a  disputed  issue  of 
fact  is  present  in  an  action,  it  is  improper  to  dispose  of  the  issue 
on  summary  judgment.*'*- '° 

Other  jurisdictions,  in  cases  wherein  a  disputed  issue  of  fact  was 
presented,  have  held  to  the  effect  that  such  issues  are  questions  for 
the  jury  ;*-♦•''  or  for  the  trier  of  fact.»^-'*  New  York  has  held 
that  where  an  issue  of  fact  was  raised  in  proceedings,  it  precluded 
judgment  on  the  pleadings.*'*-'^  The  Georgia  courts  have  held 
that,  in  a  declaratory  judgment  proceeding,  when  the  pleadings 
make  an  issue  of  disputed  fact  and  the  parties  do  not  waive  trial 
by  jury  of  such  issues,  it  is  error  for  the  court  to  pass  upon  such 
issues,  for  under  the  Georgia  Declaratory  Judgments  Act  disputed 
questions  of  fact  should  be  submitted  to  a  jury  for  its  decision.*^* '^ 

The  Florida  courts,  with  reference  to  provisions  of  their  declara- 
tory judgment  statutes  that:  "When  a  declaration  of  rights  or  the 
granting  of  further  relief  based  thereon  shall  involve  the  determi- 
nation of  issues  of  fact  triable  by  a  jury,  such  issues  may  be  sub- 
mitted to  a  jury  in  the  form  of  interrogatories,  with  proper  instruc- 
tions by  the  court,  whether  a  general  verdict  is  required  or  not. 
Neither  this  section  nor  any  other  section  of  this  chapter  shall  be 
construed  as  requiring  a  iurv  to  determine  issues  of  fact  in  equity 
cases/*  have  held  that  the  last  sentence  is  construed  as  a  prohibi- 
tion only  against  the  submission  of  issues  of  fact  to  a  jury  which 
are  traditionally  within  the  province  of  an  equity  court  to  deter- 
mine, leaving  wide  latitude  in  other  respects  to  the  court,  as  to  the 
submission  to  the  determination  by  a  jury  of  those  issues  properly 
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triable  at  common   law,  under  authority   of   the   next   preceding 
sentence.**-^* 


54.10.  U.S.— Employers  Liability  As- 
surance Corp.  V.  Maes,  235  F.2d 
918.  In  action  by  insured  against 
insurance  company  for  declara- 
tion of  rights  and  liabilities  un- 
der public  liability  policy  which 
insurance  company  claimed  to 
have  cancelled,  question  whether 
insurance  company  had  sustained 
burden  of  proving  that  cancel- 
lation notice  had  been  mailed  to 
insured  at  address  shown  in  pol- 
icy in  accordance  with  policy 
terms  was  for  the  jury. 

American  Ins.  Co.  v.  Lester, 
233  F.2d  77%.  In  fire  insurance 
company's  action  for  declaratory 
judgment  as  to  defendant's  right 
to  recover  for  fire  loss  of  coal 
tipple  included  in  defendant  min- 
ing corporation  sublease  to  an 
individual  defendant  of  unmined 
coal  in  one  of  two  seams  under 
property  leased  to  corporation, 
its  right  under  contract  to  mine 
said  seams,  as  its  general  man- 
ager was  alleged  to  have  fraudu- 
lently misrepresented  to  adjust- 
ment bureau  manager  and  plain- 
tiff's representatives  after  loss, 
was  question  for  jury  on  conflict- 
ing testimony,  so  that  jury's  ver- 
dict thereon  in  corporation's  fa- 
vor should  not  be  disturbed  on 
plaintiff's  appeal  from  adverse 
judgment. 

Hazelrigg  v.  American  Fidelity 
&  Casualty  Co..  228  F.2d  953.  In 
declaratory  judghient  action  by 
insured  for  an  adjudication  that 
his  liability  insurance  company 
acted  negligently  and  in  bad 
faith  in  not  settling  a  state  court 
judgment  against  the  insured 
arising  out  of  an  automobile  col- 
lision and  as  a  result  thereof  sub- 


jecting the  insured  to  an  addi- 
tional liability,  whether  the  in- 
surance company  acted  in  good 
faith  was  an  issue  of  fact  which 
should  have  been  submitted  either 
to  the  court  or  to  the  jury,  and 
the  case  should  not  have  been 
disposed  of  on  summary  judg- 
ment 

Chatfield  v.  Farm  Bureau  Mu- 
tual Automobile  Ins.  Co.,  298 
F.2d  250.  In  action  by  automo- 
bile liability  insurance  company 
for  declaratory  judgment  as  to 
its  liability  under  policy  contain- 
ing an  omnibus  clause,  for  in- 
juries rising  out  of  collision  at 
time  automobile  was  driven  by 
one  other  than  the  insured  own- 
er, evidence  indicating  that  own- 
er was  incapacitated  because  of 
illness,  that  his  wife  had  given 
permission  to  driver  to  use  auto- 
mobile for  specified  trip  which 
had  been  completed  at  time  of 
collision,  and  that  previoi^s  busi- 
ness and  family  relations  existed 
between  all  of  the  parties  in- 
volved, made  question  for  jury 
on  whether  automobile  was  being 
driven  with  the  implied  permis- 
sion of  the  owner. 

Loudermilk  v.  Fidelity  &  Cas- 
ualty Co.  of  New  York,  207  F.2d 
881.  In  an  action  by  an  insurance 
company  against  insured  and 
those  who  had  brought  action 
against  insured  for  automobile 
collision  damages,  for  declaratory 
judgment  as  to  obligation  of  in- 
surer under  renewal  automobile 
liability  policy,  questions  as  to 
whether  there  was  an  acceptance 
of  the  policy,  or  whether,  if  there 
was  no  acceptance,  such  was 
brought  about  by  collusion  with 
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the  insurance  company  in  an  at- 
tempt to  defraud  persons  bring- 
ing actions,  or  by  insured's  being 
overreached  by  insurance  com- 
pany and  its  agents  were  for  the 
jury. 

Massachusetts  Mutual  Life  Ins. 
Co.  V.  Smith,  193  F.2d  511.  In 
action  by  insurer  for  judgment 
against  beneficiary  limiting  in- 
surer's liability,  under  life  policy 
aviation  provision,  to  net  reserve 
of  policies,  jury  question  was  pre- 
sented as  to  whether  insured's 
death  had  resulted  from  aviation 
hazard. 

Loew's,  Inc.  v.  Cole,  185  F.2d 
641.  In  action  by  employee  for 
declaration  as  to  right  of  em- 
ployer to  suspend  him  under  em- 
ployment contract  whereby  em- 
ployee agreed  not  to  commit  any 
act  tending  to  degrade  him  in 
society  or  bring  him  into  public 
hatred,  contempt,  scorn,  or  ridi- 
cule, whether  employee  breached 
agreement  was  for  jury,  where 
evidence  established  that  in  Oc- 
tober, 1947,  employee  refused  to 
answer  question  of  Committee  on 
Un-American  Activities  of  the 
House  of  Representatives  wheth- 
er he  was  or  ever  had  been  a 
communist,  and -questions:  wheth- 
er he  was  or  had  ever  been  a 
communist;  whether  what  the 
employer  did  gave  employee  to 
understand  that  if  he  took  the 
course  he  did,  it  would  not  be 
regarded  as  a  breach  of  contract; 
whether  there  had  been  in  ad- 
vance a  waiver  by  employer  of 
performance  by  employee;  and, 
whether  failure  of  employer  to 
suspend  employee  until  33  days 
after  he  refused  to  answer  ques- 
tion, was  within  a  reasonable 
time  so  that  there  was  no  waiver 
of  rights  to  suspend  him,  were 
for  jury.  The  charge  which  had 


eflFect  of  leading  jury  to  believe 
that  it  was  for  jury  to  decide 
whether  employee  had  right  to 
refuse  to  answer  question  wheth- 
er he  was  a  communist,  was  er- 
roneous, misleading,  and  preju- 
dicial. 

Home  Indemnity  Co.  v.  Wil- 
liamson, 183  F.2d  572.  In  insur- 
ance company's  declaratory  judg- 
ment action  to  determine  liabil- 
ity under  automobile  indemnity 
policy,  whether  insurance  com- 
pany acted  in  good  faith  in  man- 
aging law  suits  against  insured, 
in  reserving  policy  rights  to  con- 
trol settlements,  in  attempting 
to  be  judge  in  its  own  case  and 
secretly  negotiating  for  settle- 
ment with  injured  parties  and 
failing  to  submit  to  insured  a 
fair  oflFer  of  settlement,  in  as- 
suring insured  that  claim  was 
not  a  serious  one*  in  acting  for 
conflicting  interest  and  repudiat- 
ing liability  after  treating  policy 
as  valid,  were  questions  for  jury. 

Firemen's  Ins.  Co.  of  Newark, 
New  Jersey  v.  Smith,  180  F.2d 
371,  cert.  den.  339  U.S.  980,  70 
Sup.Ct.  1028,  94  L.Ed.  980. 
Where  insurer  contended  that  al- 
though insured  premises  were  ac- 
tually used  as  a  residence  and  as 
a  restaurant,  fact  that  gambling 
and  illegal  sale  of  intoxicating 
liquor  were  carried  on  at  prem- 
ises increased  fire  hazard  and  re- 
lieved insurer  of  liability  on  his 
policy,  but  no  specific  provision 
of  policy  against  gambling  or  il- 
legal sale  of  liquor  on  premises 
was  pleaded  in  absence  of  specific 
warranty  that  premises  would 
not  be  so  used,  question  whether 
such  use  actually  increased  such 
hazard  was  one  of  fact  for  court 
or  jury. 

Norwich  Union  Indemnity  Co. 
V.  Haas.  179  F.2d  827.  In  action 
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by  insurer  for  declaration  that  it 
was  not  liable  to  pay  judgment 
rendered  against  insured  because 
of  alleged  breach  of  cooperation 
of  liability  policy,  whether  in- 
sured rendered  all  reasonable  co- 
operation and  assistance  to  insur- 
er, whether  he  intentionally  made 
fraudulent  statements  to  insurer 
as  to  accident  shortly  thereafter, 
and  whether  insurer  relied  on 
such  statements  or  its  counsel 
were  deceived  thereby,  were  for 
jury. 

Continental  Casualty  Co.  v. 
Padgett,  123  F.Supp.  847.  In  ac- 
tion in  federal  district  court  in 
South  Carolina  by  insurance 
company  for  declaration  that  in- 
sured's employee  who  was  driv- 
ing insured's  truck  at  time  of 
collision  between  truck  and  bus 
in  South  Carolina  was  not  using 
the  truck  at  the  time  with  the 
permission  of  insured  within  the 
meaning  of  omnibus  coverage 
clause  in  automobile  liability  pol- 
icy issued  to  insured  in  South 
Carolina,  it  was  for  jury  under 
evidence  to  say  whether  insured 
employee  was  driving  with  per- 
mission of  insured,  and  credibil- 
ity of  insured's  witnesses  and 
weight  to  be  attached  to  their 
testimony  was  for  the  jury. 

54.11.  Idaho— Ennis  v.  Casey,  72 
Idaho  181,  238  P.2d  435.  Where 
one  who  had  received  negotiable 
warehouse  receipts  for  wheat 
stored  with  warehouse  company 
contended  that  loss  of  wheat  by 
flood  had  been  result  of  negli- 
gence of  company  in  failing  to 
remove  wheat  when,  by  exercise 
of  reasonable  care,  it  should  have 
known  that  flood  was  imminent, 
question  whether  warehouse  com- 
pany or  its  successor  was  liable 
in  damages  for  wheat  destroyed 
by  flood  was  one  of  fact  for  de- 


termination by  jury  and  not  by 
court  in  declaratory  judgment  ac- 
tion. 

111. — Bangert  v.  Emmco  Ins.  Co., 
349  Ill.App.  257,  110  N.E.2d  528. 
In  action  by  buyer  against  con- 
ditional seller's  assignee  and 
against  collision  insurer,  for  de- 
claratory judgment  as  to  rights 
and  liabilities  following  alleged 
total  destruction  of  automobile, 
whether  vehicle  was  demolished, 
and  whether  assignee,  as  a 
named  insured  in  policy,  wrong- 
fully settled  insurance  claim  for 
cost  of  repairs,  thus  denying  buy- 
er the  difference  between  amount 
he  owed  on  contract  and  a  fair 
cash  market  value  of  the  auto- 
mobile, were  questions  for  jury. 
N.H. — Standard  Accident  Ins. 
Co.  v.  Gore,  99  N.H.  277,  109 
A.2d  566.  In  an  action  for  de- 
claratory judgment  determining 
parties'  rights  and  obligations  on 
account  of  automobile  liability 
insurance  policy  issued  by  plain- 
tiff to  defendant  owner  of  auto- 
mobile being  operated  by  her  co- 
defendant  minor  son  at  time  of 
accident,  causing  passenger's 
death,  the  effect  and  meaning  of 
insured's  remark  to  which  she, 
such  son,  and  another  witness 
testified  "Don't  use  it  as  a  taxi" 
when  son  stated  he  was  going 
to  use  automobile  for  certain  pur- 
poses before  trip  on  which  acci- 
dent occurred  later  on  same 
night,  and  whether  his  use  of 
automobile  on  such  trip  took  on 
characteristics'  of  use  as  taxi  and 
hence  was  forbidden  by  insured, 
were  fact  questions  for  jury, 
which  was  warranted  in  finding 
that  son  still  had  authority  to 
use  automobile  in  any  ordinary 
manner  that  he  saw  fit. 
Tex. — Zamora  v.  Zamora,  260 
S.W.2d  604  (Tex.).  In  action  for 
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declaratory  judgment  to  deter- 
mine validity  of  deed  partitioning 
estate  among  parties  as  deceased's 
heirs,  and  for  specific  perform- 
ance of  partition  agreement,  tes- 
timony of  partition  commission- 
er on  issue  of  whether  he  had 
made  award  of  tract  to  appealing 
heir  presented  jury  question. 

54.12.  Cal.— Owsley  v.  Hammer,  36 
Cal.2d  710,  227  P.2d  263.  In  land- 
lords* action  for  declaration  of 
their  rights  to  close  passageway 
and  patio  on  leased  premises  ad- 
jacent to  tenants*  storeroom,  evi- 
dence that  subtenant  of  one  ten- 
ant did  not  use  windows  along 
passageway  for  display  purposes 
because  of  some  damage  to  mer- 
chandise, and  that  "pulling  pow- 
er** of  display  window  was  in- 
signicant,  and  that  doors  on  patio 
were  locked  and  had  not  been 
used,  created  a  question  for  the 
trier  of  fact  as  to  whether  pas- 
sageway was  necessary. 

54.13.  N.Y.— Koss  Holding  Corp.  v. 
Liquori,  99  N.Y.S.2d  482.  In  ac- 
tion by  landlord  of  store  for  de- 
claratory judgment  that  its  ten- 
ant was  statutory  tenant,  defense 
that  tenant  exercised  option 
would  constitute  renewal  of  lease, 
raised  issue  of  fact  as  to  whether 
option  was  exercised  and  pre- 
cluded judgment  on  pleadings. 

54.14.  Ga.— West  v.  Housing  Author- 
ity of  City  of  Atlanta,  211  Ga. 
133,  84  S.E.2d  30.  In  action  to 
enjoin    housing    authority    from 


condemning  plaintiff's  land  for 
housing  project  and  have  project 
declared  an  abuse  of  discretion, 
evidence  was  insufficient  to  take 
to  jury  plaintiff's  contention  that 
the  plan  and  project  had  been 
approved  by  state  housing  board 
without  proper  investigation. 

Mayor  and  Aldermen  of  Sa- 
vannah v.  Moses  Rogers  Housing 
Corp.,  91  Ga.App.  32,  84  S.E.2d 
488.  In  action  for  declaratory 
judgment  fixing  amount  of  tax 
credits  to  be  allowed  by  city  for 
improvements  in  real  estate  de- 
velopment area  taken  over  by 
city  upon  extension  of  city  lim- 
its to  embrace  such  area,  ques- 
tion of  amount  of  tax  credits  to 
be  allowed  was  for  the  jury. 

Drake  v.  General  Accident,  Fire 
and  Life  Assurance  Corp.,  Ltd., 
88  Ga.App.  408,  11  S.E.2d  71.  In 
action  for  declaration  of  rights 
under  liability  policy  providing 
that  word  "insured"  includes  any 
person  legally  responsible  for  use 
of  automobile,  provided  actual 
use  is  with  permission  of  insured, 
where  evidence  on  issue  whether 
insured,  a  garage,  had  restricted 
use  of  automobile  loaned  to  cus- 
tomer to  use  by  customer  or  had 
loaned  automobile  for  general 
family  use,  question  whether  cus- 
tomer's wife  had  used  automobile 
with  permission  of  insured  within 
policy  was  for  jury. 

54.15.  Fla. — Lincoln  Tower  Corp.  v. 
Dunhall's,  Inc..  61  So.2d  474 
(Fla.). 


§  403.    The  Effect  of  Admission 

55.  U.S. — Home  Indemnity  Co.  v. 
Williamson.  183  F.2d  572.  .^n  in- 
surance company's  declaratory 
judgment  action  against  insured, 
his  son,  the  parties  who  recov- 


ered judgment  in  personal  injury 
actions  against  insurance  com- 
pany to  determine  rights  under 
automobile  indemnity  policy,  in- 
surance company's  claim  that  it 
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had  not  offered  as  much  in  set- 
tlement of  injury  actions  as  it 
would  have  offered  if  it  had  not 
been  defending  the  cause  under 
a  nonwaiver  agreement  with  in- 
sured was  equivalent  to  admis- 
sion of  record  that  insurance 
company  allowed  nonwaiver 
agreement  to  affect  negotiations 
for  compromise. 

Ala.— Saint  Paul  Fire  and  Marine 
Ins.  Co.  V.  Johnson,  256  Ala. 
690.  57  So.2d  80.  Admissions, 
made  at  one  time,  cannot  be  qual- 


ified or  controlled  by  counter- 
declarations  made  at  another. 
Mass. — Insurance  Company  of 
North  America  v.  Commissioner 
of  Insurance,  134  N.E.2d  423 
(Mass.).  In  a  bill  for  declaratory 
decree  as  to  the  validity  of  in- 
land marine  policies  and  as  to 
the  power  of  the  commissioner 
of  insurance,  alleged  admissions 
in  the  answers  of  the  attorney 
general  would  not  be  binding 
upon  the  supreme  judicial  court 
in  performing  its  duty  to  make 
a   declaratory   decree. 


§  404.     Defendant's  Admission  May  Not  Avoid  Decision 


56.  U.S. — Home  Indemnity  Co.  v. 
Williamson.  183  F.2d  572.  In  in- 
surer's  declaratory  judgment  ac- 
tion against  insured,  his  son,  and 
parties  who  recovered  judgment 
in  personal  injury  action  against 
insurer,  to  determine  rights  un- 
der automobile  indemnity  policy, 
insurer's  claim  that  it  had  not 
offered  as  much  in  settlement  of 
injury  action  as  it  would  have 
offered  if  it  had  been  defending 
the  case  under  the  nonwaiver 
agreement  with  insured  was 
equivalent  to  an  admission  of  rec- 
ord   that    insurer    allowed    non- 


waiver agreement  to  affect  nego- 
tiations for  compromise. 

General  Motors  Corp.  v.  B  lev- 
ins, 144  F.Supp.  381.  If  failure 
of  state  officials,  in  action  against 
them  in  three  judge  federal  dis- 
trict court  for  declaratory  judg- 
ment that  state  statute  is  uncon- 
stitutional, to  deny  allegations  of 
complaint  is  to  be  taken  as  a 
concession  on  their  part  that  the 
statute  in  question  or  in  part  is 
invalid,  such  concession  will  not 
be  accepted  in  determination  of 
the  problem  by  the  three  judge 
court. 


§  405.     Duty  of  Court  to  Pass  upon  All  Issues  Presented 


57.  Cal.— Kroff  v.  Kroff,  127  Cal.App. 
2d  404,  274  P.2d  45.  Where,  in 
an  action  for  declaratory  judg- 
ment, as  to  the  meaning  of  a 
particular  document,  court  ad- 
judged that  plaintiff  take  nothing 
by  her  cause  of  action  and  de- 
fendant have  judgment  against 
plaintiff,  failure  to  determine 
meaning  of  document  in  question 
was  error  and  order  granting  new 
trial  on  grounds  of  error  by  trial 
court  was  proper. 


ComL — Bania  v.  Town  of  New 
Hartford,  138  Conn.  172,  83  A.2d 
165. 

Wash.— Seattle  First  National 
Bank  v.  Crosby,  42  Wash.2d  234. 
254  P.2d  732.  In  declaratory  judg- 
ment action  by  testamentary 
trustee  against  beneficiary,  his 
divorced  wife,  and  their  children 
to  determine  trustee's  rights  and 
duties  concerning  beneficiary's 
voluntary  assignment  of  trust  in- 
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come  and  res  to  divorced  wife 
and  children  even  though  chil- 
dren's guardian  ad  litem  did  not 
complain,  upon  appeal,  of  that 
part  of  judgment  which  required 
trustee,    if    it    should    choose    to 

§  406.     Presumptions 


comply  with  assignment  of  in- 
come, to  do  so  only  with  bene- 
ficiary's written  consent  and  to 
make  payments  direct  to  him,  the 
supreme  court  would  declare 
children's  rights  of  such  issue. 


Where  a  police  officer  sought  retirement  and  pension,  it  was  held 
that  a  decision  of  the  question  of  whether  or  not  the  police  officer 
was  entitled  to  aid  of  the  statutory  presumption,  that  under  certain 
circumstances  impairment  of  a  police  officer's  health  due  to  heart 
disease  was  suffered  in  the  line  of  duty,  required  a  declaration  of 
right  and  was  therefore  a  proper  subject  for  declaratory  relief.*''"' 


58.  U.S. — Northwestern  Nat.  Casu- 
alty Co.  V.  Bettinger,  111  F.Supp. 
511.  In  declaratory  judgment  ac- 
tion by  insurer  against  insured 
to  have  automobile  liability  pol- 
icy declared  void  on  grounds  of 
misrepresentation  of  ownership 
or,  in  alternative,  lack  of  in- 
surable interest  in  insured  at  time 
of  accident,  wherein  insured  judg- 
ment creditors,  who  had  been  in- 
jured in  accident,  intervened,  evi- 
dence was  sufficient  to  establish 
initial  presumption  of  ownership 
in  insured  at  time  policy  was 
issued. 

Barreiro  v.  McGrath,  108  F. 
Supp.  685.  In  action  by  alien  for 
declaratory  judgment  that  he  was 
eligible  for  suspension  of  depor- 
tation and  was  eligible  for  United 
States  citizenship,  presumption 
was  that  draft  board  properly  dis- 
charged its  duties  and  informed 
alien  that  if  he  signed  applica- 
tion for  relief  from  military  serv- 
ice, he  would  be  ineligible  for 
citizenship,  and  burden  was  on 
alien  to  rebut  such  presumption. 
N.Y.— Ringelheim  v.  Karsch.  112 
N.Y.S.2d  130. 

Wis. — Town  of  Greenfield  v.  City 
of   Milwaukee,  272  Wis.   388,  75 


N.W.2d  434.  In  action  by  town 
against  city  to  have  ordinance  an- 
nexing certain  territory  of  town 
to  city  declared  invalid,  person 
who  signed  petition  for  annexa- 
tion by  putting  "Mrs.**  in  front 
of  her  husband's  name  instead  of 
using  her  legal  name,  in  which 
title  to  land  stood,  would  be  pre- 
sumed to  be  one  and  the  same 
person  in  the  absence  of  con- 
trary showing  by  town. 

62.  U.S. — Capitol  Records,  Inc.  v. 
Mercury  Record  Corp.,  109  F. 
Supp.  330.  In  action  for  declara- 
tory judgment  as  to  right  to  man- 
ufacture phonograph  records 
from  German  owned  matrices 
which  had  been  confiscated  by 
Czechoslovakian  instrumentality, 
where  contract  by  which  the  per- 
forming artists  assigned  all  their 
rights  to  German  manufacturer 
were  introduced  for  most  of 
matrices,  it  would  be  assumed 
that  records  made  by  certain  art- 
ists were  made  pursuant  to  some 
contract  and,  in  absence  of  the 
contract,  secondary  proof  could 
be  submitted  to  special  master 
on  question  of  damages.  It  would 
also  be   presumed   that  matrices 
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were  brought  into  Czechoslovakia 
under  agreement  for  the  loan  of 
matrices  to  be  used  for  produc- 
tion and  sale  of  records  by  a 
Czechoslovakian  firm  in  an  ex- 
clusive but  limited  area. 
63.  U.S.— Bridge  v.  United  States, 
111  F.Supp.  685.  In  view  of  the 
fact  that  administrator  of  vet- 
eran's affairs  is  given  discretion 
to  determine  whether  applicant 
for  disability  income  endorsement 
to  National  Service  Life  Policy 
is  in  good  health,  presumption 
exists  that  such  officer  went  into 
question  thoroughly  aAd  in  good 
faith  to  determine  whether  ap- 
plicant was  qualified  for  added 
insurance,    and    court    reviewing 


such  decision  cannot  in  effect  re- 
weigh  the  evidence  and  try  such 
issue  de  novo,  but  must  uphold 
the  finding  if  it  is  supported  by 
substantial  evidence. 

66.  U.S.— Garcia  v.  Brownell,  236  F. 
2d  356.  Petitioner  for  declaratory 
judgment  and  a  determination  of 
United  States  citizenship  did  not 
allege  that  he  was  forced  by  im- 
mig^ration  officials  to  make  an  un- 
lawful entry  in  the  United  States, 
and  court  of  appeals  would  pre- 
sume that  his  entry  was  lawful, 
since  disobedience  of  law  is  not 
presumed. 

674.  Mais.— Foster  v.  City  of  Ev- 
erett, 334  Mass.  14,  133  N.E.2d 
480. 


§  407.    Time  From  Which  Rights  Are  Declared 


68.  Ohio— Murray  v.  McCrystal,  99 
Ohio  App.  441,  134  N.E.2d  88. 
Where  declaratory  judgment  pe- 
tition sought  determination  of  the 
propriety  of  an  attorney  inform- 
ing a  jury  of  a  defendant's  occu- 
pation as  an  insurance  broker 
during  a  voir  dire  examination, 
and  of  the  propriety  of  conduct  of 
a  judge  who  after  declaring  a 
mistrial  advised  a  newspaper  and 
radio  reporter  that  a  mistrial  had 
been  declared  because  of  miscon- 
duct of  counsel,  the  petition  did 
not  present  a  justiciable  contro- 
versy. 

70.  N.Y.— Wald  v.  Lenox  Ave.  & 
140th  St.  Corp.,  124.N.Y.S.2d  793. 
Dog  Owners  Association  of 
New  York  State  v.  Hilleboe, 
124  N.Y.S.2d  835.  Where  contract 
of  Dog  Owners  Association  with 
municipality,  to  impound  unli- 
censed and  stray  dogs  had  ex- 
pired prior  to  date  of  trial  of 
association's  action  for  declara- 
tory judgment  as  to  validity  of 


71. 


statute  authorizing  commission- 
er of  health  to  requisition  ani- 
mals for  scientific  tests  and  ex- 
perimental use  but  in  lieu  of  de- 
struction, association  could  not 
be  holding  legally  any  dog  seized 
by  it  after  effective  date  of  stat- 
ute, and  its  action  required  to  be 
dismissed.  In  action  for  declara- 
tory judgment,  rights  and  legal 
relations  of  parties  are  to  be  de- 
termined as  of  the  time  they  are 
declared. 

U.S.— Cook  V.  Davis,  178  F.2d 
595.  Relief  sought  by  Negro  in 
action  against  administrative 
school  officials  of  city  in  action 
for  declaratory  judgment  that  he 
was  discriminated  against  in  sal- 
ary as  compared  to  white  teach- 
ers, contrary  to  the  equal  protec- 
tion and  due  process  clauses  of 
the  Fourteenth  Amendment,  and 
for  an  injunction,  related  to  dis- 
criminations at  time  of  decree 
and  not  at  time  of  filing  of  ap- 
plication. 
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§  408.    Jury  Question 

There  can  be  no  doubt  that  parties  to  a  declaratory  judgrnent 
proceeding  presenting  legal  issues  are  entitled  to  a  trial  by  jury  as 
of  right  when  demanded.  Unless  demanded  they  are  presumed  to 
have  waived  the  right,  but  the  court  may  on  motion  of  either  party 
order  a  jury  trial  of  any  or  all  issues,  but  may  not  order  a  trial  by 
jury  on  its  own  initiative. 

If  issues  in  a  declaratory  judgment  action  are  purely  equitable 
the  court  has  the  right  to  call  a  jury  in  an  advisory  capacity  and 
to  submit  such  issues  of  fact  as  he  may  elect.  Or,  with  the  consent 
of  the  parties,  the  court  may  order  a  trial  by  jury,  and  the  verdict 
will  have  the  same  effect  as  if  trial  by  jury  had  been  a  matter  of 
right.'' •'•' 


77.  U.S. — Helene  Curtis  Industries  v. 
Sales  Affiliates.  105  F.Supp.  886- 
Where  defendant  took  patent  out 
in  name  of  its  affiliate,  but  by 
terms  of  assignment,  defendant 
retained  right  at  its  own  expense 
to  conduct  all  patent  office  pro- 
ceedings, to  grant  licenses,  to 
bring  and  defend  suits  at  its  own 
expense,  and  to  take  the  proceeds, 
affiliate  was  not  an  indispensable 
party  in  actions  for  declaratory 
judgments  adjudging  that  patent 
was  invalid  and  not  infringed. 
IlL — Burgard  v.  Mascoutah  Lum- 
ber Co.,  6  Ill.App.2d  210,  127 
N.E.2d  464.  Where  issues  in  de- 
claratory judgment  action  in- 
volved rights  and  liabilities  of  a 
party  on  an  account,  jury's  ver- 
dict was  not  merely  advisory, 
but  had  the  effect  of  a  verdict 
at  law. 

Mo. — Durwood  v.  Dubinsky,  291 
S.VV.2d  909  (Mo.).  Under  statute 
providing  that  issues  of  fact  in 
declaratory  judgment  suits  are  to 
be  tried  and  determined  in  the 
same  manner  as  other  civil  ac- 
tions, in  proper  case,  trial  is  to 
be  by  jury. 


M.  F.  A.  Mut.  Ins.  Co.  v. 
Quinn,  259  S.W.2d  854  (Mo.). 
In  suit  for  declaratory  judgment 
that  automobile  policy  was  no 
longer  in  force  at  time  of  col- 
lision, wherein  testimony  on  be- 
half of  all  parties  by  a  large 
number  of  witnesses  was  neces- 
sary to  establish  certain  acts, 
facts  and  circumstances  which 
constituted  body  of  evidence  upon 
which  decision  depended,  and 
establishment  of  existence  of  cer- 
tain facts  essential  to  defendant's 
case  depended  upon  weight  and 
credibility  to  be  given  all  testi- 
mony of  their  witnesses,  all  par- 
ties were  entitled  to  factual  de- 
termination by  jury.  The  evidence 
raised  a  question  for  the  jury  as 
to  whether  the  parties,  by  con- 
tract, had  agreed  to  renew  the 
policy  after  expiration  of  ten-day 
extension,  and  inasmuch  as  the 
case  involved  the-  question  of 
whether  insurer  had  knowledge 
of  all  facts  surrounding  collision 
and  insured's  acceptance  of  re- 
newal offer  at  time  insurer  mailed 
premium  receipt  to  insured  three 
days  after  collision,  the  submis- 
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sion  to  the  jury  of  fact  that  in-  tion  for  the  jury, 
surer  sent  adjustors  to  scene  of  77.1.  U.S.— Firemen's  Insurance  Co. 
collision  after  insured  had  paid  of  Newark,  New  Jersey  v.  Smith, 
premium  but  before  receipt  was  I8O  F.2d  371.  Where  in  declara- 
mailed  was  proper  as  tending  to  tory  judgment  proceeding  by  in- 
show  waiver  with  full  knowledge  surance  company  to  determine  H- 
o£  all  material  facts.  ability  under  fire  policy  to  in- 
Tcx.— Zamora  v.  Zamora,  260  sured,  insurance  company  asked 
S.W.2d  604  (Tex.).  In  an  action  that  policy  be  cancelled,  and  in- 
for  declaratory  judgment  to  de-  ^ured  asked  that  insured  be  de- 
termine validity  of  deed  partition-  ^^^^^^^  '^^^^^  ^<>r  damages,  issues 
ing  estate  among  parties  as  de-  tendered  were  equitable  and  legal 
ceased's  heirs,  and  for  specific  >"  "^ture  and  court  did  not  err 
performance  of  partitioned  agree-  jn  calling  an  advisory  jury,  and 
ment,  testimony  of  partitioned  insurance  company  could  not 
commissioner  on  issue  of  whether  complain  because  it  saved  no  ob- 
hc  had  made  award  of  track  to  jection  to  jury  but  acquiesced  in 
appealing  heir  presented  a  ques-  procedure. 

§  408.1.     View  of  Premises 

In  an  action  seeking  a  declaration  with  respect  to  the  width  of 
a  driveway  subject  to  a  lease,  it  was  held  that  a  view  of  the  prem- 
ises by  a  judge  is  a  procedural  incident  to  the  trial  of  the  case, 
and  also  that  the  attorneys  to  the  case  might  stipulate  to  a  view 
in  that  to  do  so  was  within  their  scope  of  power.^^-'° 

In  an  action  seeking  a  declaration  with  reference  to  the  matter 
of  closing  an  alley  for  a  period  of  years,  it  was  held  that  the  per- 
sonal inspection  of  the  premises,  and  findings  based  thereon,  by  the 
judge,  accompanied  by  the  attorneys  to  the  case,  did  not  constitute 
prejudicial  error  as  to  the  rights  of  the  defendants.^'^*^ ' 

It  has  been  held  that  the  observations  of  the  trial  judge  after 
viewing  the  premises,  in  an  action  for  a  declaratory  judgment  with 
reference  to  rights  of  landlord  under  a  leas^,  was  not  evidence,  and 
the  physical  circumstances  would  speak  for  themselves.''^- ^* 

In  an  action  for  a  declaration  as  to  the  constitutionality  of  an 
ordinance  which  permitted  the  plaintiffs  to  use  their  ocean-front 
property  solely  for  the  purpose  of  beach  facilities,  where  the  judge 
viewed  the  property,  pursuant  to  stipulation,  his  conclusions  with 
reference  to  the  action  of  wind,  tide  and  wave  would  not  constitute 
evidence.  Neither  would  the  conclusions  of  such  judge,  with  ref- 
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erence  to  the  safety  of  houses  which  might  be  constructed  on  pilings 
on  such  property,  be,  as  against  expert  opinion,  controlling,  but  his 
observation  with  reference  to  the  locations  and  surface  condition 
of  the  property  and  property  nearby,  could  be  considered  as  evi- 
dence to  aid  the  judge  in  the  understanding  of  other  evidence  pre- 
sented. The  trial  judge  in  this  case  was  not,  however,  required  to 
find,  with  reference  to  the  factor  of  the  safety  of  a  house  which 
might  be  constructed  on  pilings  on  the  property,  according  to  par- 
ticular expert  opinion.^'^-^^ 

77.10.  CaL — Lachman  Bros.  v.  Muen-      77.12.    Cal. — Owsley    v.    Hamner,    36 
zer,  143  Cal.App.2d  520,  300  P.2d  Cal.2d  710.  227  P.2d  263. 

295.  77.13.    CaL— McCarthy     v.     City     of 

77.11.  N.C.— Hine  v.  Blumenthal,  239  Manhattan  Beach,  California,  257 
N.C.  537,  80  S.E.2d  458.  P.2d  679  (Cal.). 

§  409.     Argument  of  Counsel — Reference  to  Insurance 

Where  an  attorney  for  the  lessee,  in  an  action  seeking  a  declara- 
tion as  to  the  amount  of  rent  due  on  farm  lands  under  a  lease,  stated 
in  an  argument  to  the  jury  **Maybe  a  man  in  the  funeral  business — 
it  wouldn't  hurt  him  to  pay  $6,000  rent'*  and  also  counsel  in  his 
argument  said  that  lessor  said,  '*I  will  collect  the  last  drop  of  blood** 
and  on  motion  of  the  lessor's  counsel  both  statements  were  ex- 
cluded but  there  was  no  other  action  or  ruling  sought  save  that  of 
the  exclusion,  it  was  held  that  no  reversible  error  was  shown. ^^-^ 

In  an  action  seeking  a  declaration  as  to  the  rights  and  liabilities 
of  parties  under  an  automobile  liability  insurance  policy,  where  a 
witness  first  testified  only  that  something  was  said  about  the  de- 
fendant's son  not  using  the  vehicle  the  night  of  the  accident,  and 
subsequently  testified  that  he  had  not  personally  talked  to  the  de- 
fendant insured,  it  was  held  that  the  argument  of  the  counsel  for 
the  plaintiff  that  a  witness  had  testified  that  the  insured  had  said 
something  about  her  son  not  being  supposed  to  use  the  car  on  the 
night  of  the  accident  was  unwarranted.*'^'* 

Where  construction  of  a  contract  was  sought  in  a  declaratory 
judgment  proceeding  and  the  defendant  therein  asserted  breach  of 
contract  by  a  cross-action,  the  trial  court  was  justified  in  giving  the 
right  to  open  or  conclude  in  the  introduction  of  evidence  and  in 
argument  to  the  defendant.^^-* 
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78.1.  Ala.— Spry  v.  Pruitt,  256  Ala. 
341,  54  So.2d  701. 

78.2.  N.H.— Standard  Accident  Ins. 
Co.  V.  Gore,  99  N.H.  277,  109 
A.2d  566.  In  an  action  for  de- 
claratory judgment  determining 
parties'  rights  and  obligations  on 
account  of  automobile  liability 
insurance  policy  issued  by  plain- 
tiff to  defendant  owner  of  auto- 
mobile driven  by  her  codefendant 
minor  son  at  time  of  accident 
causing  passenger's  death,  plain- 
tiff's counsel's  argument  to  jury 
that  a  particular  witness  had  tes- 


tified that  insured  had  said  some- 
thing about  son  not  being  sup- 
posed to  use  automobile  on  night 
of  accident  was  unwarranted,  and 
where  witness  testified  only  that 
something  was  said  about  not 
using  automobile  and  he  had  pre- 
viously testified  that  he  did  not 
personally  talk  to  insured,  a  ques- 
tion calling  for  witness'  judgment 
on  what  he  considered  a  hypo- 
thetical situation  was  properly 
excluded. 
78.3.  Tex. — Face  G>rp.  v.  Jackson, 
284  S.W.2d  340  (Tex.). 


§  410.    Variance  between  the  Pleading,  and  Proof 


79.  Nev. — Woods  v.  Bromley,  69 
Nev.  96,  241  P.2d  1103.  Where, 
in  husband's  executor's  suit  for 
declaratory  relief,  plaintiff  plead- 
ed legal  effect  of  property  settle- 
ment agreement  as  vesting  ten- 
ancy in  common  in  parties  but 
stated  that  property  had  re- 
mained as  of  record  in  names 
of  parties  as  joint  tenants  and 
that  upon  husband's  death  con- 
troversy had  risen  relative  to  re- 
spective legal  rights  in  property. 


and  defendant's  answer  admitted 
intention  to  divide  unities  attend- 
ant upon  joint  tenancy  but  as- 
serted that  agreement  was  execu- 
tory in  nature  and  that  perform- 
ance by  defendant  could  not  be 
enforced  without  proof  by  plain- 
tiff that  his  testator  had  complied 
with  conditions  precedent  of  exe- 
cuting appropriate  deed,  admis- 
sion in  evidence  of  property  set- 
tlement agreement  did  not  con- 
stitute variance. 


§  411.    Weight  and  Sufficiency  of  Evidence  Generally 

A  court  reviewing  a  declaratory  judgment  action  de  novo  will  not 
regard  the  conclusion  of  a  witness  in  a  deposition ;  nor  will  it  regard 
irresponsive  answers  or  answers  to  leading  questions — ^if,  at  the  time 
the  deposition  was  made,  proper  objections  were  interposed."^'^ 

Some  probative  value  is  assigned  to  hearsay  testimony  which  has 
been  admitted  without  objection,  but  the  weight  attached  thereto 
must  be  assigned  with  caution  and  in  the  light  of  the  inherent 
weakness  of  such  testimony.^^*^ 


81.  U.S.— Bernstein  v.  Herren,  136 
F.Supp.  493.  In  action  by  in- 
ductee against  commanding  gen- 
eral for  judgment  declaring  dis- 


charge rights  and  to  obtain  in- 
junction restraining  general  from 
taking  certain  proceedings  against 
them    pertaining    to     such     dis- 
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charge,  affidavit  supporting  mo- 
tion to  dismiss,  which  contained 
averments  made  without  personal 
knowledge  and  largely  conclusory 
in  nature,  was  not  effective  to 
establish  lack  of  jurisdiction  over 
the  subject  matter  in  that  con- 
duct of  field  board  of  the  army 
was  not,  insofar  as  inductees  were 
concerned,  subject  to  control  of 
the  commanding  general. 

State  Farm  Mutual  Ins.  Co.  v. 
Gaekle,  131  F.Supp.  745.  In  auto- 
mobile insurer's  action  for  judg- 
ment declaring  rights  of  parties 
under  a  binder  issued  by  the  in- 
surer, evidence  established  that 
the  defendant  to  whom  the  bind- 
er had  been  issued  had  been 
guilty  of  fraud  invalidating  the 
binder  when  he  told  the  insurer's 
agent  that  no  other  insurer  had 
cancelled  any  kind  of  automobile 
insurance  afforded  him. 

United  States  v.  Shoreline 
Packing  Co.,  130  F.Supp.  888.  In 
an  action  for  judgment  declaring 
that  meat  packing  corporation 
and  others  were,  during  certain 
periods  for  which  they  received 
subsidies,  in  violation  of  emer- 
gency price  control  act,  evidence 
established  making  of  sales  over 
ceiling  prices. 

Mulligan  v.  Dunlap,  108  F. 
Supp.  296.  In  action  for  a  de- 
claratory judgment  declaring  un- 
lawful plaintiff's  discharge  from 
his  position  of  deputy  collector 
with  Bureau  of  Internal  Revenue 
on  charge  that  plaintiff  accepted 
fees  or  gifts  for  preparing  in- 
come tax  returns  over  period  of 
years  for  certain  named  taxpay- 
ers, among  whom  allegedly  were 
several  whose  income  to  plain- 
tiff's knowledge  was  derived  from 
illegal  sources,  record  did  not 
establish    that   plaintiff   was    not 


given  reasonable  time  to  answer 
charges. 

Stiers  Management  Co.    v.    Fi- 
delity  &   Deposit   Co.  of    Mary- 
land, 106  F.Supp.  588.  In  declara- 
tory action  by  contractor  agrainst 
surety  on  performance  bond  cov- 
ering contract  with  United  States, 
contractor  failed  to  sustain    bur- 
den of  proving  that  usage,    cus- 
tom and   rates  issued  by  ratings 
bureau    subsequent   to   execution 
of  bond  by  implication  decreased 
bond  premium  on  contract  price 
of     work     covered     by     certain 
change    orders    and    extra    work 
orders  entered  into  after  lower- 
ing   of    rates    issued    by    rating: 
bureau. 

Reyes  v.  Neelly,  C.A.Tex.,  264 
F.2d  673;  Tonkins  v.  City  of 
Greensboro,  N.C.,  C.A.N.C.  276 
F.2d  890; 

Sweetheart  Plastics,  Inc.  v. 
Illinois  Tool  Works,  Inc.,  D.C. 
111.,  286  F.Supp.  62. 
CaL — Anderson  v.  Stansbury, 
California,  38  Cal.2d  707,  242  P.2d 
305.  In  action  by  former  owners 
of  interest  in  oil  and  gas  pros- 
pecting permit,  who  had  signed 
two  disclaimers  of  interest  in 
permit,  for  accounting,  and  for 
declaration  of  trust  on  ground 
that  they  had  been  fraudulently 
induced  to  sign  disclaimers,  and 
for  declaratory  relief,  evidence 
was  insufficient  to  disclose  any 
fraud  or  misrepresentation. 

Dills  V.  Delira  Corp.,  145  Cal. 
App.2d  124.  302  P.2d  397.  In  ac- 
tion for  declaration  of  partner- 
ship and  of  plaintiff's  interest 
therein  as  well  as  for  an  account- 
ing of  profits  and  declaration  that 
certain  property  was  owned  by 
such  partnership,  evidence  sup- 
ported finding  that  no  partner- 
ship arose  out  of  transaction 
whereby    plaintiff    with    another 
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advanced  certain  money  for  pro- 
duction of  radio  program  from 
"which  plaintiff  and  others  were 
to  receive  a  percentage  of  the 
profit. 

Holland  v.  Paddock.  142  Cal. 
App.2d  534,  298  P.2d  587.  In  con- 
solidated actions,  in  which  the 
holder  sought  to  recover  on  in- 
stallment note  unpaid  principal 
and  attorney's  fees  and  maker 
sought  declaratory  judgment  to 
determine  whether  charges  made 
by  one  of  the  makers  for  legal 
services  and  expenses  were  rea- 
sonable, whether  holder  was  li- 
able for  such  charges  and  wheth- 
er the  makers  were  liable  for  any 
of  the  items  claimed  in  state- 
ment for  money  alleged  due  hold- 
er from  makers  in  addition  to 
balance  unpaid  on  note,  the  evi- 
dence supported  findings  in  favor 
of  makers  and  such  findings  sup- 
ported judgment. 

Cole  V.  Caloway.  140  Cal.  A  pp. 
2d  340,  295  P.2d  84.  In  action  by 
underwriters  for  declaratory  re- 
lief as  to  pfiysician's  liability  in- 
surance certificate  because  of  al- 
leged misrepresentation  in  appli- 
cation to  obtain  insurance  in  ref- 
erence to  malpractice  coverage, 
finding  that  plaintiffs  were  not 
estopped  from  asserting  defense 
of  concealment  of  institution  of 
malpractice  action  against  de- 
fendant and  that  there  was  no 
waiver  of  provision  of  policy  re- 
lating thereto  and  no  unreason- 
able delay  in  effecting  rescissions 
were  supported  by  evidence. 

Ky. — Board  of  Education  of  Cald- 
well County  v.  Lewis,  269  S.W. 
2d  193  (Ky.).  In  action  to  deter- 
mine what  was  the  reasonable 
cost  of  collection,  for  which  sher- 
iff was  entitled  to  compensation 
for  collecting  school  taxes,  evi- 
dence    supported     determination 


that  sheriff  was  entitled  to  com- 
pensation for  his  time  for  a  10- 
month  period. 

La.— Smith  v.  Smith,  230  La. 
509,  89  So.2d  55.  In  action  by 
daughter  to  obtain  declaration 
that  she  was  sole  owner  of  parcel 
of  improved  land  acquired  by  her 
deceased  mother  during  existence 
of  mother's  marriage  with  de- 
fendant, on  ground  that  such 
property  was  purchased  with 
mother's  separate  funds  for  her 
separate  estate,  daughter  satis- 
fied burden  of  overcoming  pre- 
sumption of  community  and 
established  with  legal  certainty 
that  real  estate  was  purchased 
by  mother  with  her  paraphernal 
funds  and  for  her  separate  estate. 
Employers  Liability  Assur. 
Corp.  V.  General  Ace,  Fire  & 
Life  Assur.  Corp.,  App.,  148 
So.2d  425,  writ  den.  244  La.  114, 
150  So.2d  583. 

Mo. — Preisler  v.  Doherty,  365 
Mo.  460,  284  S.W.2d  427.  In  ac- 
tion for  a  declaratory  judgment 
to  determine  the  validity  of  the 
1952  division  of  the  city  of  St. 
Louis  in  the  seven  senatorial  dis- 
tricts, evidence  established  that 
the  board  of  election  commission- 
ers did  not  apply  the  principle 
of  compactness  of  territory  in  re- 
districting  but  instead  complete- 
ly disregarded  the  mandatory 
provisions  of  the  constitution  re- 
lating thereto. 

Neb. — Perigo  v.  Perigo,  158  Neb. 
733,  64  N.W.2d  789.  In  declara- 
tory judgment  action  seeking 
construction  of  will  and  injunc- 
tion prohibiting  the  executrix, 
who  was  testator's  surviving 
widow  and  who  was  given  power 
of  sale  and  life  estate  in  testa- 
tor's property,  evidence  sustained 
findings  that  attempted  sale  of 
realty    by    executrix    was    neces- 
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sary  and  that  executrix  had  not 

wasted  any  of  the  estate  and  had 

not  been  guilty  of  any  fraud  in 

connection   therewith. 

N.H. — Sugar  Hill   Imp.  Ass'n  v. 

Town   of   Lisbon,    104   N.H.   40; 

178A.2d512. 

N.J. — Lucky     Calendar     Co.     v. 

Cohen,  20  N.J.  451,  120  A.2d  107. 

N.Y. — Strauss  v.  University  of 
the  State  of  New  York,  153 
N.Y.S.2d  397.  In  action  against 
the  Board  of  Regents  of  the  State 
University,  and  members  of  the 
State  Board  of  Examiners  in  Op- 
tometry for  declaratory  judgment 
invalidating  a  regulation  prohib- 
iting certain  advertising  in  con- 
nection with  the  practice  of  op- 
tometry, evidence  warranted  a 
finding  of  general  professional 
acceptance  of  regulation  in  ques- 
tion as  far  as  a  fair  standard  of 
reasonable  regulation  of  optom- 
etry. 

Prudential  Ins.  Co.  of  America 
V.  Brown,  215  N.Y.S.2d  652,  30 
Misc.2d  147. 

Ohio— Wadsworth  v.  Dambach. 
99  Ohio  App.  269,  133  N.E.2d 
158.  In  action  for  judgment  de- 
claring that  statute  prohibiting 
the  use  of  nets  in  certain  waters 
did  not  prohibit  the  use  of  seines, 
evidence,  including  evidence  of 
legislative  history,  of  meaning  of 
terms  in  business,  and  of  admin- 
istrative construction  of  statutes, 
supported  finding  that  the  use  of 
seines  was  not  prohibited. 

Dalgran  v.  Leonard,  90  N.E.2d 
159  (Ohio).  Where  trial  court  in 
declaratory  judgment  action  was 
required  to  rely  on  circumstan- 
tial evidence  and  draw  inference 
therefrom,  that  appellate  court 
might  have  decided  the  issues 
diflFerently  had  it  been  sitting  as 
a  trial  court  did   not  justify   the 


reversing    the   judgment     on     the 
weight  of  evidence. 

Beacon    Mut.    Indem.      Co.     v. 
Galliher,    App.,    181    N.E:.2ci    292. 
Pa.— Rose  v.  Rose,  385    Pa.   427, 
123  A.2d  693.   In  action     for    de- 
claratory judgment  evidence  sus- 
tained finding  of  inference  of  trial 
court   acting   without   jury,     that 
son  acted  in  bad  faith  and    that 
he    made   a    false    representation 
in  promising,  in  order  to    induce 
father's  signing  of  agreement  be- 
tween father  and  son,  that  peace 
and  harmony  within  family  wouW 
be  restored. 

Tex.— Harrell  v.  Atlantic  Refin- 
ing Co.,  Civ.App.,  339  S.W.2d 
548,  err.  ref.  no  rev.  err. 

Wash. — American  Fidelity  and 
Casualty  Co.  v.  Backs trom.  A7 
Wash.2d  n.  287  F.2d  124.  False 
representations  or  warranties 
known  to  be  false  give  rise  to 
presumption  of  an  intent  to  de- 
ceive, and  such  presumption  is 
not  overcome  by  unsupported  de- 
nial of  insured. 

83.1.    Mo.— Boyle  v.  Crimm,  363  Mo. 
731,  253  S.W.2d  149. 

84.    U.Sr-State     of     Ohio     ex     rel. 
Hawke    v.    Brown,    122    F.Supp. 
149.  In  absence  of  evidence  that 
plaintiff  who  sought  declaratory 
judgment  as  to  invalidity  of  Ohio 
statutes  with  reference  to  politi- 
cal  parties   on    the   ground   that 
they   purported   to   eliminate  in- 
dependent candidates  for  state  of- 
fices, had  taken  any  action  rela- 
tive  to   nomination   and   election 
of  independent  candidates  for  of- 
fice   of    presidential    electors   or 
other  state  offices  under  the  stat- 
utes in   question,   no  actual  con- 
troversy   for    judicial    determina- 
tion   was    presented,    and    court 
had  no  jurisdiction  to  grant  either 
declaratory  or   injunctive   relief. 
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CaL— Tokar  v.  Redman,  138  Cal. 
App.2d  350,  291  P.2d  987.  Inci- 
dent to  seeking  recovery  of  debt- 
or's gambling  losses  fraudulent 
conveyance  creditor  could  not  ob- 
tain declaratory  judgment  that 
certain  games  were  gambling 
games,  that  defendant's  premises 
were  gambling  premises,  and  that 
debtor's  losses  were  gambling 
losses,  since  none  of  these  facts 
in  and  on  themselves  warranted 
such  declaration,  apart  from  their 
finding  as  ultimate  facts  in  main 
action. 

Sparks  v.  Sparks,  101  Cal.App. 
2d  129,  225  P.2d  238.  In  action 
by  father  and  son  for  judgment 
declaring  their  deeds  to  another 
son  and  his  wife  void,  evidence 
warranted  trial  court's  finding 
that  father  and  his  wife,  since 
deceased,  previously  conveyed 
realty  involved  to  plaintiffs, 
though  father  and  wife  actually 
conveyed  property  to  defendants, 
who  in  turn  conveyed  it  to  plain- 
tiffs for  purpose  of  transferring 
title  from  original  owners  to 
plaintiffs.  Evidence  -that  plaintiffs 
were  entitled  to  possession  to 
realty  conveyed  at  all  times  after 
receiving  title  thereto  by  ex- 
change of  deeds  before  death  of 
father's  wife,  that  fatber  con- 
tinued to  reside  on  premises  after 
his  wife's  death  and  resided  there 
at  time  of  trial,  and  that  plain- 
tiff's son  resided  thereon  until 
he  enlisted  in  the  navy  and  for 
considerable  time  after  his  dis- 
charge therefrom,  warranted  trial 
court's  finding  that  plaintiffs  had 
always  been  in  possession  of 
property  and  were  entitled  to  pos- 
session thereof.  The  court  held 
that  plaintiffs  reposed  special 
confidence  in  defendants  and  that 
defendants  took  advantage  there- 


of, so  as  to  entitle  plaintiffs  to 
relief  prayed  for. 
88.  U.S.— Detroit  and  Toledo  Shore 
Line  R.R.  Co.  v.  N.Y.  Central 
R.R.  Co.,  233  F.2d  168.  In  action 
for  declaratory  judgment  to  the 
effect  that  contract  entered  into 
between  plaintiff  and  defendant 
railroad  companies,  authorizing 
defendant  railroad's  predecessor 
to  cross  plaintiffs'  railroad  with 
spur  tracks,  was  against  public 
policy  because  plaintiffs*  trains 
were  delayed  by  building  of  such 
a  track,  evidence  disclosed  that 
no  trains  had  been  delayed  by 
use  of  crossing  and  that  alleged 
future  delays  of  plaintiffs'  trains 
were  wholly  conjectural  and 
could  not  be  made  basis  for 
granting  requested  declaratory 
judgment. 

Scullen  V.  Braunberger,  225  F. 
2d  10.  In  action  of  law  by  de- 
cedent's brother  for  judgment  de- 
claring himself  to  be  owner  of 
certain  securities  in  decedent's 
estate,  where  an  executrix  as- 
serted that  decedent  had  made 
investment  in  joint  tenancy  with 
brother  under  agreement,  that 
brother  would  distribute  property 
in  certain  manner,  executrix  was 
not  required,  under  Iowa  law,  to 
establish  the  agreement  by  clear, 
satisfactory  and  convincing  proof 
as  in  equitable  actions. 

Bridge  v.  United  States,  111  F. 
Supp.  685.  Finding  of  adminis- 
trator of  veteran's  affairs,  when 
denying  application  of  one  in- 
sured under  National  Service  Life 
Policy  for  disability  income  en- 
dorsement, that  insured  was  not 
in  good  health  satisfactory  to  ad- 
ministrator, and  that  disqualify- 
ing disabilities  were  not  service 
connected,  was  sustained  by  sub- 
stantial evidence  and  would  not 
be  disturbed. 
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CaL — Erickson  v.  Gospel  Foun- 
dation of  California,  43  Cal.2d 
581,  275  P.2d  474.  In  declaratory 
judgment  action  against  mem- 
bers, directors  and  general  man- 
ager of  charitable,  religious  foun- 
dation by  former  member  and  di- 
rector, to  determine  validity  of 
the  cancellation  of  his  member- 
ship, evidence  was  sufficient  to 
establish  that  cancellation  had 
been  made  in  good  faith. 

Ohio — Froug  v.  Miami  Savings 
&  Loan  Co.,  128  N.E.2d  449 
(Ohio  App.).  In  an  action  by 
administrator  of  decedent  for  de- 
termination of  status  of  dece- 
dent's account  in  savings  and  loan 
company  taken  over  for  liquida- 
tion, evidence  was  sufficient  to 
show  decedent  had  been  a  de- 
positor rather  than  a  stockholder 
in  the  savings  and  loan  company 
and  her  administrator,  therefore, 
had  the  status  of  a  creditor. 
S.C.— Legette  v.  Smith,  226  S.C. 
403,  85  S.E.2d  576.  In  proceed- 
ings for  declaratory  judgment  to 


determine  validity  of  claim  of 
husband  to  inherit  from  wfc  he 
had  killed,  evidence  would  sus- 
tain finding  that  husband  had  not 
actually  intended  to  kill  wife. 
88.1.  Ore.— Shepard  v.  Purvine,  196 
Ore.  348,  248  P.2d  352. 

91.  N.C.— Lide  v.  Mears,  231  N.C 
111,  56  S.E.2d  404.  Where  there 
was  no  suggestion  by  pleading 
or  evidence  in  action  for  declara- 
tory judgment  construingr  will, 
that  proposed  sale  of  interests  of 
infant  beneficiaries  in  realty 
would  benefit  them,  order  for 
sale  of  their  interest  was  with- 
out warrant. 

92.  Blai«.— Keith  Oil  Corp.  v.  Keith, 
332  Mass.  548.  126  N.E.2d  185. 
In  suit  for  declaratory  decree  as 
to  rights  of  parties  under  contract 
providing  for  transfer  of  control 
of  family  corporation  from  one 
brother  to  three  other  brothers, 
evidence  supported  finding  that 
bookkeeper  of  corporation  was 
communicating  confidential  in- 
formation about  corporation  to 
brother  formerly  in  control. 


§  412.     Zoning  Ordinances — Weight  and  Sufficiency  of  Evidence 

In  actions  seeking  a  declaration  with  reference  to  the  validity  and 
constitutionality  of  a  zoning  ordinance,  the  evidence  proffered  by 
the  party  seeking  such  a  declaration  must  show  that  such  ordinance 
is  confiscatory  in  its  application  to  the  property  in  question,  or  that 
the  ordinance  is  arbitrary  and  unreasonable.  In  making  the  show- 
ing required,  attention  should  also  be  directed  to  the  question  of 
what  real  and  substantial  relation,  if  any,  the  ordinance 'bears  to 
public  health,  safety,  morals  or  general  welfare.'^-^ 

In  an  action  to  set  aside  a  zoning  board  of  adjustment's  decision, 
the  burden  of  proving  the  unreasonableness  or  unlawfulness  of  the 
board's  decision  rests  upon  the  party  seeking  such  relief;  and  it  is 
deemed  that  all  of  the  findings  of  the  board  with  reference  to  the 
fact  questions  are  lawful  and  reasonable  prima  facie.'^** 
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96.  Md. — Funger  v.  Mayor  and  Coun- 
cil of  Town  of  Somerset,  249  Md. 
311.  239  A.2d  748. 
N.Y.— Rettaliata  v.  Town  of 
Huntington,  233  N.Y.S.2d  593, 
36  Misc.2d  781. 

Ohio— Caudill  v.  Village  of  Mil- 
ford,  10  Ohio  Misc.  1,  225  N.E. 
2d  302. 
97.1.  CaL— Case  v.  City  of  Los  An- 
geles, 142  Cal.App.2d  66,  298  P.2d 
50.  In  action  by  owners  of  resi- 
dence property  for  declaration 
that  rezoning  ordinance  was  un- 
constitutional and  for  injunction 
to  prevent  construction  of  fac- 
tory, evidence  supported  finding 
that  ordinance  did  not  constitute 
an  arbitrary  or  unreasonable  dis- 
crimination as  against  owners  of 
residence  property. 
IIL — Rams- Head  Co.  v.  City  of 
Des  Plaines,  9  IlUd  326,  137 
N.E.2d  259.  In  action  by  owner 
of  realty  against  city  for  declara- 
tory judgment  that  classification 
of  realty  for  commercial  use 
ratlier  than  light  industrial  use 
was  invalid,  evidence  of  owner 
of  realty  was  insufficient  to  prove 
that  the  ordinance  was  confis- 
catory in  its  application  to  the  - 
realty  in  question,  or  that  the 
ordinance  was  arbitrary  and  un- 
reasonable. 

First  Nat.  Bank  of  Lake  Forest 
V.  Lake  County,  7  Ill.2d  213,  130 
N.E.2d  267.  In  action  for  declara- 
tory judgment  that  county  ordi- 
nance zoning  plaintiff's  property 
single-family  residential  was  void, 
question  of  highest  and  best  use 
for  all  of  properties  was  fairly 
debatable,  and  evidence  did  not 
sustain  plaintiff's  contention  that 
ordinance  as  applied  to  proper- 
ties was  confiscatory.  The  evi- 
dence was  insufficient  to  show 
that  zoning  ordinance  as  applied 
to  plaintiff's  properties  was  arbi- 


trary, unreasonable  and  confis- 
catory and  bore  no  substantial  or 
real  relation  to  public  health, 
safety,  comfort,  morals  or  gen- 
eral welfare. 

Md.— Kracke  v.  Weinberg,  197 
Md.  339,  79  A.2d  387.  In  land- 
owners' action  for  declaratory 
decree  as  to  validity  of  ordinance 
rezoning  landowners'  property 
for  residential  use,  evidence  sus- 
tained trial  court's  finding  that 
plaintiffs  property  had  always 
been  commercial  and  that  there 
was  little  chance  of  it  ever  being 
used  for  residential  purposes  and 
that  rezoning  would  result  in  pre- 
venting landowners  from  making 
any  practical  use  of  land,  and 
that  therefore,  since  landowners' 
property  was  thereby  being  taken 
from  them  with  compensation, 
ordinance  was  void  to  their  land. 

MaM. — Morgan  v.  Banas,  331 
Mass.  694,  122  N.E.2d  369.  In  a 
proceeding  on  bill  for  declaratory- 
decree  as  to  validity  of  amend- 
ment to  zoning  ordinance,  there 
was  no  evidence  to  indicate  that 
city  council  had  not  acted  rea- 
sonably with  due  regard  to  char- 
acteristics of  different  parts  of 
city  with  enabling  statute  in 
adopting  amendment. 
N.Y.— Mardine  Realty  Co.  v.  Vil- 
lage of  Dobbs  Ferry,  148  N.Y.S. 
2d  142.  In  action  to  declare  zon- 
ing ordinance  unconstitutional  in- 
sofar as  it  limited  structures 
which  might  be  erected  on  the 
property  to  detached  single  fam- 
ily houses  and  excluded  erection 
of  garden  type  of  apartments^ 
and  for  injunctive  relief,  substan- 
tial evidence  supported  determi- 
nation by  special  term  that  or- 
dinance restricted  property  to  a 
use  for  which  it  was  ftot  adapted. 
Isen  Contracting  Corp.  v. 
Town  of  Oyster  Bay,  279  App. 
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Div.  1010,  111  N.Y.S.2d  488. 
Where  plaintiff  in  action  for  dec- 
laration that  amendment  to  zon- 
ing ordinance  was  void,  present- 
ed evidence  raising  question  as 
to  whether  amendment  constitut- 
ed spot  zoning,  but  offered  no 
evidence  warranting  finding  that 
by  enactment  of  amendment 
plaintiff  had  suffered  detriment 
or  that  there  was  waste  of  funds 
of  town,  complaint  was  properly- 
dismissed  at  end  of  plaintiff's 
case. 
97.2.  CaL — Edmonds  v.  Los  Angeles 
County,  40  Cal.2d  642,  255  P.2d 
772.  In  proceeding  seeking  dec- 
laration of  plaintiffs'  claimed 
right  under  zoning  ordinance  to 
maintain  trailer  court  as  noncon- 
forming use  of  their  residentially 
zoned  property,  evidence  showed 
that  plaintiffs  had  accepted  excep- 
tion granted  by  board  of  super- 
visors for  additional  trailers  and 
sanitary  facilities  upon  condition 
that  at  end  of  three  years,  since 
expired,  plaintiff  would  abandon 
entire  nonconforming  use. 

Decter  v.  Stevenson  Proper- 
ties, Inc.,  39  Cal.2d  407,  247  P.2d 
11.  In  a  proceeding  for  declara- 
tory relief  to  determine  rights  of 


parties  under  ambiguous  leas^, 
evidence  sustained  trial  court's 
findings  that  landlord  kne^v  na- 
ture and  extent  of  tenants'  op- 
eration, that  tenants  did  not  in- 
vite the  revocation  of  zoning:  va- 
riance granted  them  but  took 
reasonable  action  to  comply  -with 
terms  thereof,  and  that  lease  was 
terminated  by  its  own  terms  upon 
determination  by  duly  constituted 
authority  that  business  operation 
specified  in  purpose  clause  of 
lease  was  contrary  to  zoning  or- 
dinance. 

Kan. — Duggins  v.  Board  of 
County  Commissioners  in  John- 
son County,  179  Kan.  101,  293 
P.2d  258.  Record  on  appeal  from 
denial  of  relief  to  plaintiffs,  in 
their  action  to  have  declared  un- 
reasonable act  of  board  of  coun- 
ty commissioners  in  sustaining: 
acts  of  township  zoning  hoard 
in  permitting  change  in  zoning, 
would  not  sustain  appellants'  con- 
tention that  they  had  been  forced 
to  trial  over  objection  they  were 
not  prepared. 

N.H.— Vlahos  v.  Little  Boar's 
Head  District,  146  A.2d  257 
(N.H.). 


§  413.    Insurance  Cases — Weight  and  Sufficiency  of  Evidence 

Actions  seeking  declarations  with  reference  to  the  liability  or 
nonliability  of  insurance  companies  under  insurance  policies,  or  the 
validity  of  such  policies,  in  which  the  evidence  has  sustained,*°*^ 
or  failed  to  sustain,2°«2  the  declaration  sought,  are  as  numberless 
and  varied  as  the  factual  situations  which  give  rise  to  such  actions. 


98.  U.S.— Continental  Cas.  Co.  v. 
Stokes,  C.A.Fla.,  249  F.2d  152; 
Lumbermens  Mut.  Cas.  Co.  v. 
Klotz,  C.A.Tex.,  251  F.2d  499; 

Federal    Ins.    Co.   v.   Michigan 
Mut.   Liability  Co.,  D.C.Pa.,   172 


F.Supp.  858,  affd.,  C.A.,  277  F.2d 
442;  Inland  Mut.  Ins.  Co.  v. 
Davenport.  D.C,  Md.,  247  F. 
Supp.  387;  Pacific  Indem.  Co.  v. 
Sussex,  D.C.Ore.,  264  F.Supp. 
865. 
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Ore. — Cimarron  Ins.  Co.  v.  Trav- 
elers Ins.  Co.,  224  Ore.  57,  355 
A.2d  742. 

Tex.— Mercury  Life  &  Health 
Co.  V.  De  Leon,  Civ.App.,  314 
S.W.rd  402,  err.  ref.  no  rev.  err. 
2.  U.S* — American  Ins,  Co.  v.  Les- 
ter, C.A.W.Va.,  233  F.2d  778; 
Tires,  Inc.  v.  Travelers  Fire  Ins. 
Co.,  C.A.S.C.,  253  F.2d  411; 

Federal  Ins.  Co.  v.  Wong,  D.C. 
Cal.,  137  F.Supp.  232;  Travelers 
Fire  Ins.  Co.  v.  Tires,  Inc.,  D.C. 
S.C,     153    F.Supp.    944,    aff'd., 
C.A.,  253  F.2d  411. 
Ala. — General  Ins.  Co.  v.  Killen, 
270  Ala.  604,  120  So.2d  887. 
Cal. — Palma  v.  Watson  Surplus 
Lines   Agency,   Inc.,   148  C.A.2d 
879.    307    P.2d    689;     American 
Home    Assur.    Co.    v.    Essy,    3 
Cal.Rptr.  586.  179  C.A.2d  19. 
Iowa— LeMars  Mut.  Ins.  Co.  v. 
Tasler.254  Iowa  604,  118  N.W.2d 
524. 

Va. — American  Liberty  Ins.  Co. 
V.  Breslerman,  201  Va.  822,  113 
S.E.2d  862. 

U.S.— Iowa  Nat.  Mut.  Ins.  Co. 
V.  Richards,  C.A.Ill.,  229  F.2d 
210;  Johnson  v.  Fidelity  &  Cas. 
Co.  of  N.Y.,  C.A.Minn.,  238  F2d 
322;  American  Motorists  Ins.  Co. 
V.  Trinity  Universal  Ins.  Co., 
C.A.Tex.,  240  F.2d  67;  General 
Ins.  Co.  of  America  v.  Western 
Fire  &  Cas.  Co.,  C.A.Tex.,  241 
F.2d  289,  cert.  den.  77  S.Ct. 
1294,  354  U.S.  909,  1  L.Ed.2d 
1427;  Hazelrigg  v.  American  Fi- 
delity &  Cas.  Co.,  C.A.Okl.,  241 
F.2d  871;  American  Sur.  Co.  of 
N.Y.  V,  Williford,  C.A.MO.,  243 
F.2d  494;  Rabb  v.  Public  Nat. 
Ins.  Co.,  C.A.Ky.,  243  F.2d  940; 
Farmer  v.  Fidelity  &  Cas.  Co. 
of  N.Y.,  C.A.Va.,  249  F.2d  185; 
Maryland  Cas.  Co.  v.  Manufac- 
turers &  Merchants  Indem.  Co., 
C.A.Mo.,  249  F.2d  630;  National 
Grange    Mut.    Liability    Co.    v. 


Metroka,  C.A.Pa.,  250  F.2d  933; 
American  Fire  &  Cas.  Co.  v. 
Bramlett.  C.A.Ga.,  253  F.2d  218; 
American  Indem.  Co.  v.  Davis, 
C.A.Ga.,  260  F.2d  440;  Home 
Indem.  Co.  v.  Norton,  C.A.Ill., 
260  F.2d  510;  Booth  v.  American 
Cas.  Co.  of  Reading,  Pa.,  C.A. 
S.C,  261  F.2d  389;  Cherot  v. 
U.S.  Fidelity  &  Guaranty  Co.. 
C.A.Okl.,  264  F.2d  767,  71  A.L.R. 
2d  959;  Hartford  Ace.  &  Indem. 
Co.  V.  Shaw,  CA.Mo.,  273  F.2d 
133;  Hawkeye-Security  Ins.  Co. 
V.  Davis,  C.A.Mo.,  277  F.2d  765; 
U.S.  Fidelity  &  Guaranty  Co.  v. 
Smith,  C.A.Ariz.,  279  F.2d  678; 
Potomac  Ins.  Co.  v.  Stanley, 
C.A.Ind.,  281  F.2d  775;  Commer- 
cial Standard  Ins.  Co.  v.  Univer- 
sal Underwriters,  C.A.Okl.,  282 
F.2d  24;  Pavlik  v.  St.  Paul  Mer- 
cury Ins.  Co.,  C.A.Ill.,  291  F.2d 
124;  State  Farm  Mut.  Auto.  Ins. 
Co.  V.  Pennington,  C.A.Ark.,  324 
F.2d  340;  Allstate  Ins.  Co.  v. 
Cook,  C.A.Ohio,  324  F.2d  752; 
Georgia  Cas.  &  Sur.  Co.  v.  Knott, 
C.A.Tenn..  346  F.2d  131;  U.S. 
Fire  Ins.  Co.  v.  Watts,  C.A.Ala., 
370  F.2d405; 

Public  Nat.  Ins.  Co.  v.  Moores, 
D.C.Ky.,  142  F.Supp.  213;  State 
Auto.  Ins.  Ass'n  v.  Kooiman,  D.C. 
S.D.,  143  F.Supp.  614;  State  Farm 
Mut.  Auto.  Ins.  Co.  v.  West,  D.C. 
Md.,  149  F.Supp.  289;  American 
Indem.  Co.  v.  Davis,  D.C.Ga.,  155 
F.Supp.  47,  remd.,  C.A.,  260  F.2d 
440;  U.S.  Fidelity  &  Guaranty 
Co.  V.  Bilyi,  D.C.Pa.,  164  F.Supp. 
343;  Sierra  v.  Romprey,  Mer- 
chants Mut.  Cas.  Co..  Intervener, 
D.C.N.H.,  165  F.Supp.  483; 
Southeastern  Fire  Ins.  Co.  v. 
Helton,  192  F.Supp.  441;  Allstate 
Ins.  Co.  V.  Martin,  D.C.Mo.. 
209  F.Supp.  259;  Brunson  v. 
Iowa  Home  Mut.  Cas.  Co.,  D.C. 
Ala.,  224  F.Supp.  592;  Travelers 
Indem.  Co.  v.  American  Cas.  Co. 
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of  Reading.  Pa.,  D.C.W.Va.,  226 
F.Supp.  354;  Great  Am.  Ins.  Co. 
V.  Ratliff,  D.C.Ark.,  242  F.Supp. 
983;  Inland  Mut.  Ins.  Co.  v. 
Davenport,  D.C.Md.,  247  F.Supp. 
387;  Maryland  Cas.  Co.  v.  Baker. 
D.CKy.,  196  F.Supp.  234. 
Authority  to  use  vehicle 

Jones  V.  Union  Auto.  Indem. 
Ass'n  of  Bloomington,  111..  C.A. 
Kan.,  287  F.2d  ZJ', 

Allstate  Ins.  Co.  v.  Merchants 
Hardware    Co.,    D.C.W.Va.,    179 

F.Supp.  590 

Ala. — American  Auto.  Ins.  Co. 
V.  English,  266  Ala.  80,  94  So.2d 
397;  Altrocchi  v.  Hammond,  149 
N.E.2d  Mut.  Ins.  Co.  v.  High- 
tower.  274  Ala.  52,  145  So.2d 
422;  Inland  Mut.  Ins.  Co.  v. 
Hightower,  161  So.2d  493;  Pa- 
cific Indem.  Co.  v.  Run-A-Ford 
Co.,  Ala.  311,  161  So.2d  789. 
Ark.— U.S.  Fidelity  &  Guaranty 
Co.  V.  Downs,  320  S.W.2d  765. 
230  Ark.  n. 

Gal.— Everly  v.  Creech,  139  C.A. 
2d  651,  294  P.2d  109;  Allstate 
Ins.  Co.  V.  Roberts,  156  C.A.2d 
755,  320  P.2d  90;  Security  Ins. 
Co.  V.  Snyder-Lynch  Motors, 
Inc..  7  CaLRptr.  28,  183  C.A.2d 
574;  Schmidt  v.  State  Farm 
Mut.  Auto  Ins.  Co.,  8  Cal.Rptr. 
179,  184  C.A.2d  296;  Allstate  Tns. 
Co.  V.  Chinn,  76  Cal.Rptr.  264, 
271  C.A.2d  274. 

Del. — Employers'  Liability  As- 
sur.  Corp.  v.  Madric,  Super.,  4 
Storey  146,  174  A.2d  809.  revd. 
on  oth.  g^ds.,  Sup.,  4  Storey 
593,  183A2d  182;  Employers'  Li- 
ability Assur.  Corp.  v.  Madric, 
4  Storey  593,  183  A.2d  182; 
Home  Indem.  Co.  v.  White, 
Super.,  252  A.2d  113. 
FUu — Newbern  Distributing  Co. 
V.  Canal  Ins.  Co.,  App.,  124 
So.2d  721. 

Ga. — Cotton  States  Mut.  Ins.  Co. 
V.    Rentz,    95    Ga.App.    887.    99 


S.E.2d  438;  Georgia  Cas.  &  Cur. 
Co.  V.  General  Ins.  Co.  of  Amer- 
ica, 96  Ga.App.  869,  102  S.E.2d 
61;  Hardeman  v.  Southern  Home 
Ins.  Co.,  Ill  Ga.  App.  638,  142 
S.E.2d  452. 

111. — Inter-Insurance  Exchange  of 
Chicago  Motor  Club  v.  Travel- 
ers Indem.  Co.,  57  Ill.App.2d 
17,  206  N.E.2d  518. 
Iowa — Henderson  v.  Hawkcyc- 
Security  Ins.  Co.,  252  Iowa  97, 
106  N.W.2d  86. 

M<L — Warren  v.  Hardware  Deal- 
ers Mut.  Fire  Ins.  Co.,  244  Md. 
471,  224  A.2d  271. 
Mass.— Middlesex  Mut.  Fire  Ins. 
Co.  V.  Fireman's  Fund  Ins.  Co., 
336  Mass.  315,   145   N.E.2d   723. 
Mont. — Adams  &  Gregoire,   Inc. 
V.     National     Indem.     Co.,     141 
Mont.  103,  375  P.2d  112. 
Neb-— State    Farm    Mut.    Auto. 
Ins.    Co.    V.    Kersey,    171    Neb. 
212,  106  N.W.2d  31. 
N.H. — Crowley   v.    New   Hamp- 
shire   Fire    Ins.    Co.,    100    N.H. 
477,  130  A.2d  276;  Peerless  Ins. 
Co.  V.  Gould,  103  N.H.  134,  166 
A.2d   462;    Peerless    Ins.    Co.   v. 
Travelers  Ins.  Co.,  104  N.H.  411. 
188    A.2d    355;    Hardware    Mut. 
Cas.   Co.  V.   Hopkins,   106  N.H. 
412.  213  A.2d  692. 
N.M.— Western     Farm     Bureau 
Mut.   Ins.   Co.  V.   Lee,  63  N.M. 
59.  312  P.2d  1068. 
Evidence  held  insufficient 
Mo. — Swearingin  v.  Allstate  Ins. 
Co.,  App.,  399  S.W.2d  131. 
N.Y. — Lenngren      v.      Travelers 
Indem.    Co.,    203    N.Y.S.2d    136, 
26  Misc.2d  1084;  American  Sur. 
Co.    of    N.Y.    v.    Diamond,    154 
N.Y.S.2d  918,  1  N.Y.2d  594,  136 
N.E.2d  876; 

Hartford  Ace.  &  Indem.  Co. 
V.  Breen,  153  N.Y.S.2d  732.  2 
A.D.2d  271;  General  Mut.  Ins. 
Co.  V.  Grempel,  230  N.Y.S.2d 
652.   17  A.D.2d  650;   Brindley  v. 
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Krizsan,  238  N.Y.S.2<i  260,  18 
A.D.2d  971,  ard.  194  N.E.2d 
688,  13  N.Y.2d  976,  244  N.Y.S.2d 
779;  Allstate  Ins.  Co.  v.  Coc, 
248  N.Y.S.2d  29,  21  A.D.2d  34; 

Interboro  Mut.  Indem.  Ins.  Co. 
V.  Hill,  164  N.Y.S.2d  186,  7  Misc. 
2d  805;  Musso  v.  American  Lum- 
bermen's Mut.  Cas.  Co.  of  111., 
178  N.Y.S.2d  m,  14  Misc.2d 
450;  Blumin  v.  St.  Paul-Mercury 
Indem.  Co.,  188  N.Y.S.2d  836, 
18  Misc.2d  754,  app.  dism.  193 
N.Y.S.2d  233,  9  A.D.2d  722;  King 
V.  Standard  Ace.  Ins.  Co.,  152 
N.Y.S.2d  976;  Christensen  v.  All- 
state Ins.  Co.,  218  N.Y.S.2d  426, 
29  Misc.2d  671;  J.  Scheer  &  Sons 
Co.  V.  Travelers  Indem.  Co.,  229 
N.Y.S.2d  248,  35  Misc.2d  262. 
Ohio — Pioneer  Mut.  Cas.  Co.  of 
Ohio  V.  Quails,  104  Ohio  App. 
15,  146  N.E.2d  612; 

Pioneer  Mut.  Cas.  Co.  v.  Bet- 
ton,  152  N.E.2d  460;  Nationwide 
Mut.  Ins.  Co.  V.  Simpson,  154 
N.E.2d  460,  aff'd.,  App.,  152 
N.E.2d  691. 

Pa. — Allstate  Ins.  Co.  v.  Stinger, 
46  Del.  Co.  296,  73  York  98. 
R.L — Larsen  v.  Shelby  Mut.  Ins. 
Co.,  97  R.I.  427,  198  A.2d  156. 
Tex. — Evans  v.  General  Ins.  Co. 
of  America,  Civ.App.,  390  S.W. 
2d  818. 

Utah — Utah  Farm  Bureau  Ins. 
Co.  v.  Chugg,  6  Utah  2d  399, 
315  P.2d  277. 

Vt. — Harte  v.  Peerless  Ins.  Co., 
123  Vt.  120,  183  A.2d  223. 
Wash. — Ohio    Cas.    Ins.    Co.    v. 
Nelson,    49    Wash.2d    748,    306 
P.2d  201. 

4.  U.S.— Iowa  Nat.  Mut.  Ins.  Co.  v. 
Richards,  C.A.Ill.,  229  F.2d  210; 
Johnson  v.  Fidelity  &  Cas.  Co. 
of  N.Y.,  C.A.Minn.,  238  F.2d 
322;  American  Motorists  Ins. 
Co.  V.  Trinity  Universal  Ins.  Co., 
C.A.Tex.,  240  F.2d  67;  General 
Ins.  Co.  of  America  v.  Western 


Fire  &  Cas.  Co.,  C.A.Tex.,  241 
F.2d  289,  cert.  den.  11  S.Ct.  1294, 
354  U.S.  909,  1  L.Ed.2d  1427; 
Hazelrigg  v.  American  Fidelity 
&  Cas.  Co.,  C.A.Okl.,  241  F.2d 
871;  American  Sur.  Co.  of  N.Y. 
V.  Wiinford,  C.A.Mo.,  243  F.2d 
494;  Rabb  v.  Public  Nat.  Ins. 
Co.,  C.A.Ky.,  243  F.2d  940;  Far- 
mer V.  Fidelity  &  Cas.  Co.  of 
N.Y.,  C.A.Va.,  249  F.2d  185; 
Maryland  Cas.  Co.  v.  Manufac- 
turers &  Merchants  Indem.  Co., 
C.A.MO.,  249  F.2d  630;  National 
Grange  Mut.  Liability  Co.  v.  Me- 
troka,  C.A.Pa.,  250  F.2d  933; 
American  Fire  &  Cas.  Co.  v. 
Bramlett,  C.A.Ga.,  253  F.2d  218; 
American  Indem.  Co.  v.  Davis, 
C.A.Ga.,  260  F.2d  440;  Home 
Indem.  Co.  v.  Norton,  C.A.Ill., 
260  F.2d  510;  Booth  v.  American 
Cas.  Co.  of  Reading,  Pa.,  C.A. 
S.C,  261  F.2d  389;  Cherot  v. 
U.S.  Fidelity  &  Guaranty  Co., 
C.A.Okl.,  264  F.2d  767,  71  A.L.R. 
2d  959;  Hartford  Ace.  &  Indem 
Co.  V.  Shaw,  C.A.MO.,  ZJZ  F.2d 
133;  Hawkeye-Security  Ins.  Co. 
V.  Davis,  C.A.MO.,  277  F.2d  765; 
U.S.  Fidelity  &  Guaranty  Co. 
V.  Smith,  C.A.Ariz.,  279  F.2d 
678;  Potomac  Ins.  Co.  v.  Stanley, 
C.A.Ind.,  281  F.2d  775;  Commer- 
cial Standard  Ins.  Co.  v.  Univer- 
sal Underwriters,  C.A.Okl.,  282 
F.2d  24;  Pavlik  v.  St.  Paul  Mer- 
cury Ins.  Co.,  C.A.Ill.,  291  F.2d 
124;  State  Farm  Mut.  Auto.  Ins. 
Co.  V.  Pennington  C.A.Ark.,  324 
F.2d  340;  Allstate  Ins.  Co.  v. 
Cook,  C.A.Ohio,  324  F.2d  752; 
Georgia  Cas.  &  Sur.  Co.  v.  Knott, 
C.A.Tenn.,  346  F.2d  131;  U.S. 
Fire  Ins.  Co.  v.  Watts,  C.A.Ala., 
370  F.2d  405; 

Public  Nat.  Ins.  Co.  v.  Moores, 
D.C.Ky.,  142  F.Supp.  213;  State 
Auto.  Ins.  Ass*n.  v.  Kooiman, 
D.C.S.D.,  143  F.Supp.  614;  State 
Farm    Mut.    Auto.    Ins.    Co.    v. 
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West.  D.CMd.,  149  F.Supp.  289; 
American  Indeni.  Co.  v.  Davis, 
D.C.Ga.,  155  F.Supp.  47,  remd., 
C.A.,  260  F.2d  440;  U.S.  Fidel- 
ity &  Guaranty  Co.  v.  Bilyi, 
D.C.Pa.,  164  F.Supp.  343;  Sierra 
V.  Romprey,  Merchants  Mut. 
Cas.  Co.,  Intervener,  D.C.N.H., 
165  F.Supp.  483;  Southeastern 
Fire  Ins.  Co.  v.  Helton,  192 
F.Supp.  441;  Allstate  Ins.  Co.  v. 
Martin,  D.C.Mo.,  209  F.Supp.  259; 
Brunson  v,  Iowa  Home  Mut. 
Cas.  Co.,  D.C.Ala.,  224  F.Supp. 
592;  Travelers  Indem.  Co.  v. 
American  Cas.  Co.  of  Reading, 
Pa.,  D.C.W.Va.,  226  F.Supp.  354; 
Great  Am.  Ins.  Co.  v.  Ratliff, 
D.C.Ark.,  242  F.Supp.  983;  In- 
land Mut.  Ins.  Co.  v.  Davenport, 
D.CMd.,  247  F.Supp.  387; 
Authority  to  use  vehicle 

Jones  V.  Union  Auto.  Indem. 
Ass'n  of  Bloomington,  111.,  C.A. 
Kan.,  287  F.2d  27; 

Allstate  Ins.  Co.  v.  Merchants 
Hardware    Co.,    D.C.W.Va.,    179 
F.Supp.  590; 
Waiver 

Maryland  Cas.  Co.  v.  Baker, 
D.C.Ky.,    196   F.Supp.  234. 

Aku — American  Auto.  Ins.  Co. 
v.  English,  266  Ala.  80,  94  So.2d 
397;  Altrocchi  v.  Hammond,  149 
N.E.2d  Mut.  Ins.  Co.  v.  High- 
tower,  274  Ala.  52,  145  So.2d 
422;  Inland  Mut.  Ins.  Co.  v. 
Hightower,  276  Ala.  291,  161 
So.2d  493;  Pacific  Indem.  Co.  v. 
Run-A-Ford  Co..  161  So.2d  789, 
276  Ala.  311,  161  So.2d  789. 
Ark.— U.S.  Fidelity  &  Guaranty 
Co.  v.  Downs,  230  Ark.  11,  320 
S.W.id  765. 

Gal.— Everly  v.  Creech,  139  C.A. 
2d  651,  294  P.2d  109;  Allstate 
Ins.  Co.  v.  Roberts,  156  C.A.2d 
755,  320  P.2d  90;  Security  Ins. 
Co.  V.  Snyder-Lynch  Motors, 
Inc.,  7  Cal.Rptr.  28,  183  C.A.2d 
574;  Schmidt  v.  State  Farm  Mut. 


Auto.  Ins.  Co.,  8  Cal.Rptr.  179, 
184  C.A.2d  296;  Allstate  Ins.  Co. 
V.  Chinn,  Id  Cal.Rptr.  264,  271 
C.A.2d  274. 

Del. — Employers'  Liability  Assur. 
Corp.  V.  Madric,  Super.,  4  Storey 
146,  174  A.2d  809,  revd.  on  oth. 
grds..  Sup.,  4  Storey  593.  183 
A.2d  182;  Home  Indem.  Co.  v. 
White,  Super.,  252  A.2d  113. 
Fla. — Newbern  Distributing  Co. 
V.  Canal  Ins.  Co.,  App.,  124  So. 
2d  721. 

Ga.— Cotton  States  Mut.  Ins.  Co. 
V.  Rentz,  95  Ga.App.  887,  99 
S.E.2d  438;  Georgia  Cas.  &  Sur. 
Co.  V.  General  Ins.  Co.  of  Amer- 
ica, 96  Ga.App.  869,  102  S.E.2d 
61;  Hardeman  v.  Southern  Home 
Ins.  Co.,  Ill  Ga.App.  638,  142 
S.E.2d  452. 

m. — Inter-Insurance  Exchang:e 
of  Chicago  Motor  Qub.  v.  Trav- 
elers Indem.  Co.,  57  Ill.App.2d 
17,  206  N.E.2d  518. 
Iowa — Henderson  v.  Hawkcye- 
Security  Ins.  Co.,  252  Iowa  97, 
106  N.W.2d  86. 

Md. — Warren  v.  Hardware  Deal- 
ers Mut.  Fire  Ins.  Co.,  244  Md. 
471,  224  A.2d  271. 
Mass. — Middlesex  Mut.  Fire  Ins. 
Co.  V.  Fireman's  Fund  Ins.  Co., 
336  Mass.  315,   145  N.E.2d  723. 
Mont. — Adams  &  Gregoire,   Inc. 
V.  National  Indem.  Co.,  141  Mont. 
103,  375  P.2d  112. 
Evidence  held  insufficient 
Mo. — Swaringin  v.   Allstate   Ins. 
Co.,  App.,  399  S.W.2d  131. 
Neb.— State    Farm    Mut.    Auto. 
Ins.  Co.  V.  Kersey,  171  Neb.  212, 
106  N.W.2d  31. 

N.H. — Crowley  v.  New  Hamp- 
shire Fire  Ins.  Co.,  100  N.H. 
477,  130  A.2d  276;  Peerless  Ins. 
Co.  V.  Gould,  103  N.H.  134,  166 
A.2d  462;  Peerless  Ins.  Co.  v. 
Travelers  Ins.  Co.,  104  N.H.  411, 
188  A.2d  335;  Hardware  Mut. 
Cas.  Co.  V.  Hopkins,  106  N.H. 
412,  213  A.2d  692. 
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N.M. — Western  Farm  Bureau 
Mut.  Ins.  Co.  V.  Lee,  63  N.M. 
59,  312  P.2d  1068. 

N.Y. — Lenngren  v.  Travelers  In- 
dcm.  Co.,  203  N.Y.S.2d  136,  26 
Misc.2d  1084. 

N.Y.— American  Sur.  Co.  of  N.Y. 
V.  Diamond,  154  N.Y.S.2d  918,  1 
N.Y.2d  594,  136  N.E.2d  876; 

Hartford  Ace.  &  Indem.  Co. 
V.  Breen.  153  N.Y.S.2d  732,  2 
A.D.2d  271;  General  Mut.  Ins. 
Co.  V.  Grempcl.  230  N.Y.S.2d 
652,  17  A.D.2d  650;  Brindley  v. 
Krizsan.  238  N.Y.S.2d  260,  13 
N.Y.2d  976.  244  N.Y.S.2d  779,  18 
A.D.2d  971,  aff'd.  194  N.E.2d  688; 
Allstate  Ins.  Co.  v.  Coc,  248 
N.Y.S.2d  29,  21  A.D.2d  34; 

Interboro  Mut.  Indem.  Ins.  Co. 
V.  Hill,  164  N.Y.S.2d  186,  7 
Misc.2d  805;  Musso  v.  American 
Lumbermen's  Mut.  Cas.  Co.  of 
111.,  178  N.Y.S.2d  377,  14  Misc.2d 
450;  Blumin  v.  St.  Paul-Mercury 
Indem.  Co.,  188  N.Y.S.2d  836,  18 
Misc.2d  754,  app.  dism.  193 
N.Y.S.2d  233,  9  A.D.2d  722; 
King  V.  Standard  Ace.  Ins.  Co., 
152  N.Y.S.2d  976;  Christensen 
V.  Allstate  Ins.  Co.,  218  N.Y.S. 
2d  426,  29  Misc.2d  671;  J.  Scheer 
&  Sons  Co.  V.  Travelers  Indem. 
Co.,  229  N.Y.S.2d  248,  35  Misc. 
2d  262. 

Ohio — Pioneer  Mut.  Cas.  Co.  of 
Ohio  V.  Quails,  104  Ohio  App. 
15,  146  N.E.2d  612; 

Pioneer  Mut.  Cas.  Co.  v.  Bet- 
ton,  152  N.E.2d  460;  Nationwide 
Mut.  Ins.  Co.  V.  Simpson,  154 
N.E.2d  460,  aff'd.,  App.,  152 
N.E.2d  691. 

Pa.— Allstate  Ins.  Co.  v.  Stinger, 
46  Del.  Co.  296,  73  York  98. 
R.I. — Larsen  v.  Shelby  Mut.  Ins. 
Co.,  97  R.I.  427,  198  P.2d  156. 
Tex. — Evans  v.  General  Ins.  Co. 
of  America,  Civ.App.,  390  S.W. 
2d  818. 
Utah. — Utah   Farm   Bureau   Ins. 


Co.  V.   Chugg,   6  Utah   2d  399. 
315  P.2d  277. 

Vt— Marte  v.  Peerless  Ins.  Co., 
123  Vt.  120,  183  A.2d  223. 
WailL—Ohio    Cas.    Ins.    Co.   v. 
Nelson,    49    Wash.2d    748,    306 
P.2d  201. 

U.S. — Iowa  Nat.   Mut.   Ins.   Co. 
V.    Richards,    C.A.Ill.,   229    F.2d 
210;  Johnson  v.  Fidelity  &  Cas. 
Co.  of  N.Y.,  C.A.Minn.,  238  F.2d 
322;  American  Motorists  Ins.  Co. 
V.    Trinity    Universal    Ins.    Co., 
C.A.Tex.,  240  F.2d  (n\   General 
Ins.  Co.  of  America  v.  Western 
Fire  &  Cas.   Co.,  C.A.Tex.,  241 
F.2d    289,    cert.    den.    11    S.Ct. 
1294,    354   U.S.   909,    1    L.Ed.2d 
1427;  Hazelrigg  v.  American  Fi- 
delity &  Cas.  Co.,  C.A.Okl.,  241 
F.2d  871;  American  Sur.  Co.  of 
N.Y.  v.  Williford,  C.A.Mo.,  243 
F.2d  494;   Rabb  v.   Public   Nat. 
Ins.  Co.,  C.A.Ky.,  243  F.2d  940; 
Farmer  v.   Fidelity   &   Cas.   Co. 
of  N.Y.,  C.A.Va.,  249  F.2d  185; 
Maryland  Cas.  Co.  v.  Manufac- 
turers &  Merchants  Indem.  Co., 
CA.Mo.,  249  F.2d  630;  National 
Grange    Mut.    Liability    Co.    v. 
Metroka,  C.A.Pa.,  250  F.2d  933; 
American    Fire    &    Cas.    Co.    v. 
Bramlett,  C.A.Ga.,  253  F.2d  218; 
American   Indem.   Co.  v.   Davis, 
C.A.Ga.,    260    F.2d    440;    Home 
Indem.    Co.   v.   Norton,   C.A.Ill., 
260  F.2d  510;   Booth  v.  Ameri- 
can   Cas.    Co.   of   Reading,    Pa., 
C.A.S.C.,  261  F.2d  389;  Cherot  v. 
U.S.    Fidelity   &    Guaranty    Co., 
C.A.Okl.,  264  F.2d  767,  71  A.L.R. 
2d  959;  Hartford  Ace.  &  Indem 
Co.  v.  Shaw,  C.A.Mo.,  273  F.2d 
133;   Hawkeye-Security  Ins.  Co. 
V.  Davis,  C.A.Mo.,  Zll  F.2d  765; 
U.S.  Fidelity  &  Guaranty  Co.  v. 
Smith,   C.A.Ariz.,  279  F.2d  678; 
Potomac    Ins.    Co.    v.    Stanley, 
CA.Ind.,  281  F.2d  lU-,  Commer- 
cial   Standard    Ins.    Co.   v.   Uni- 
versal   Underwriters,     C.A.Okl., 
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282  F.2d  24;  PavHk  v.  St.  Paul 
Mercury  Ins.  Co.,  C.A.Ill.,  291 
F.2<i  124;  State  Farm  Mut.  Auto. 
Ins.  Co.  V.  Pennington,  C.A.Ark.; 
324  F.2d  340;  Allstate  Ins.  Co. 
V.  Cook,  C.A.Ohio,  324  F.2d  752; 
Georgia  Cas.  &  Sur.  Co.  v. 
Knott.  C.A.Tenn.,  346  F.2d  131; 
U.S.  Fire  Ins.  Co.  v.  Watts, 
C.A.Ala.,  370F.2d405; 

Public  Nat.  Ins.  Co.  v.  Moores, 
D.C.Ky.,  142  F.Supp.  213;  Sutc 
Auto.  Ins.  Ass'n  v.  Kooiman, 
D.C.S.D.,  143  F.Supp.  614;  State 
Farm  Mut.  Auto.  Ins.  Co.  v. 
West,  D.C.Md.,  149  F.Supp.  289; 
American  Indem.  Co.  v.  Davis, 
D.C.Ga.,  155  F.Supp.  47,  remd., 
C.A.  260  F.2d  440;  U.S.  Fidelity 
&  Guaranty  Co.  v.  Bilyi,  D.C.Pa., 
164  F.Supp.  343;  Sierra  v.  Rom- 
prey,  Merchants  Mut.  Cas.  Co., 
Intervener,  D.C.N.H.,  165  F.Supp. 
483;  Southeastern  Fire  Ins.  Co. 
V.  Helton,  192  F.Supp.  441;  All- 
state Ins.  Co.  V.  Martin,  D.C. 
Mo.,  209  F.Supp.  259;  Brunson 
V.  Iowa  Home  Mut.  Cas.  Co., 
D.CAla.,  224  F.Supp.  592;  Trav- 
elers  Indem.  Co.  v.  American 
Cas.  Co.  of  Reading,  Pa.,  D.C. 
W.Va.,  226  F.  Supp.  354;  Great 
Am.  Ins.  Co.  v.  Ratliff,  D.C.Ark., 
242  F.Supp.  983;  Inland  Mut. 
Ins.  Co.  V.  Davenport,  D.C.Md., 
247  F.Supp.  387; 
Authority  to  use  vehicle 

Jones  V.  Union  Auto.  Indem. 
Ass'n  of  Bloomington,  111.,  C.A. 
Kan..  287  F.2d  27; 

Allstate  Ins.  Co.  v.  Merchants 
Hardware    Co.,    D.C.W.Va.,    179 
F.Supp.  590; 
Waiver 

Maryland  Cas.  Co.  v.  Baker, 
D.CKy.,  196  F.Supp.  234. 

Ala. — American  Auto.  Ins.  Co. 
v.  English,  266  Ala,  80,  94  So.2d 
397;  Altrocchi  v.  Hammond,  149 
N.E.2d  Mut.  Ins.  Co.  v.  High- 
tower,    274   Ala.    52,    145    So.2d 


422;  Inland  Mut,  Ins.  Co.  v. 
Hightower,  276  Ala.  291,  161 
So.2d  493;  Pacific  Indem.  Co.  v. 
Run-A-Ford  Co.,  276  Ala.  311, 
.  161  So.2d  789. 

Ark.— U.S.  Fidelity  &  Guaranty 
Co.  V.  Downs,  230  Ark.  11,  320 
S.W.2d  765. 

Gal.— Everly     v.      Creech,       139 
C.A.2d  651,   294  P.2d    109;    All- 
state   Ins.    Co.   V.    Roberts,     156 
C.A.2d  755,  320  P.2d  90;  Secur- 
ity   Ins.    Co.    V.    Snyder- Lynch 
Motors,    Inc.,    7    Cal.Rcptr.    28, 
183  C.A.2d  574;  Schmidt  v.  State 
Farm    Mut.    Auto.    Ins.    Co.,    8 
Cal.Rptr.    179,    184   C.A.2d    296; 
Allstate    Ins.    Co.   v.    Chinn,    76 
Cal.Rptr.  264,  271  C,A.2d  274. 
Del. — Employers*  Liability  Asisur. 
Corp.  v.  Madric,  Super.,  4  Storey 
146,  174  A.2d  809,  rcvd.  on  oth. 
grds..    Sup.,    4    Storey    593,    183 
A.2d   182;  Home  Indem.  Co.  v. 
White,  Super.,  252  A.2d   113. 
Fla. — Newbern    Distributing   Co. 
V.    Canal    Ins.    Co.,    App.,    124 
So.2d  721. 

Ga. — Cotton  States  Mut.  Ins.  Co. 
V.  Rentz,  95  Ga.App.  887,  99 
S.E.2d  438;  Georgia  Cas.  &  Sur. 
Co.  V.  General  Ins.  Co.  of  Amer- 
ica, 96  Ga.App.  869,  102  S.E.2d 
61;  Hardeman  v.  Southern  Home 
Ins.  Co.,  Ill  Ga.App.  638,  142 
S.E.2d  452. 

m. — Inter-Insurance  Exchange  of 
Chicago  Motor  Club  v.  Trav- 
elers Indem.  Co.,  57  Ill.App.2d 
17,  206,  N.E.2d  518. 
Iowa — Henderson  v.  Hawkeye- 
Security  Ins.  Co.,  252  Iowa  97, 
106  N.W.2d  86. 

Md. — Warren  v.  Hardware  Deal- 
ers Mut.  Fire  Ins.  Co.,  244  Md. 
471,  224  A.2d  271. 
Mass. — Middlesex  Mut.  Fire  Ins. 
Co.  V.  Fireman's  Fund  Ins.  Co., 
336  Mass.  315,  145  N.E.2d  723. 
Mont. — Adams  &  Gregoire,  Inc. 
V.     National     Indem.     Co.,     141 
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Mont.,  103,  375  F2d  112. 
Evidence  held  insufficient 
Mo.— Swaringin  v.  Allstate   Ins. 
Co.,  App.,  399  S.W.2d  131. 
Neb.— Sute    Farm    Mut.    Auto. 
Ins.  Co.  V.  Kersey,  171  Neb.  212, 
106  N.W.2d  31. 

N.H.— Crowley  v.  New  Hamp- 
shire Fire  Ins.  Co.,  100  N.H. 
477,  130  A.2d  276;  Peerless  Ins. 
Co.  V.  Gould,  103  N.H.  134,  166 
A.2d  462;  Peerless  Ins.  Co.  v. 
Travelers  Ins.  Co.,  104  N.H.  411, 
188  A.2d  335;  Hardware  Mut. 
Cas.  Co,  V.  Hopkins,  106  N.H. 
412,  213  A.2d  692. 
N.M.— Western  Farm  Bureau 
Mut.  Ins.  Co.  V.  Lee.  63  N.M.  59, 
312  P.2d  1068. 

N.Y.— -Lenngren  v.  Travelers  In- 
dem.  Co.,  203  N.Y.S.2d  136,  26 
Misc.2d  1084. 

N.Y.— American  Sur.  Co.  of 
N.Y.  v.  Diamond,  154  N.Y.S.2d 
918,  1  N.Y.2d  594,  136  N.E.2d 
876; 

Hartford  Ace.  &  Indem.  Co. 
V.  Breen,  153  N.Y.S.2d  732,  2 
A.D.2d  271;  General  Mut.  Ins. 
Co.  V.  Grempel,  230  N.Y.S.2d 
652,  17  A.D.2d  650;  Brindley  v. 
Krizsan,  18  A.D.2d  971,  238 
N.Y.S.2d  260;  13  N.Y.2d  976 
aff'd.  194  N.E.2d  688;  Allstate 
Ins.  Co.  V.  Coe,  21  A.D.2d  34, 
248  N.Y.S.2d  29. 

Interboro  Mut.  Indem.  Ins. 
Co.  V.  Hill,  164  N.Y.S.2d  186, 
7  Misc.2d  805;  Musso  v.  Ameri- 
can Lumbermen's  Mut.  Cas.  Co. 
of  111.,  178  N.Y.S.2d  377.  14 
Misc.2d  450;  Blumin  v.  St.  Paul- 
Mercury  Indem.  Co.,  9  A.D.2d 
722,  188  N.Y.S.2d  836,  18  Misc. 
2d  754,  app.  dism.  193  N.Y.S.2d 
233;  King  v.  Standard  Ace.  Ins. 
Co.,  152  N.Y.S.2d  976;  Christcn- 
sen  V.  Allstate  Ins.  Co.,  218 
N.Y.S.2d  426,  29  Misc.2d  671; 
J.  Scheer  &  Sons  Co.  v.  Trav- 
elers Indem.  Co.,  229  N.Y.S.2d 
248,  35  Misc.2d  262. 


Ohio — Pioneer  Mut.  Cas.  Co.  of 
Ohio  V.  Quails,  104  Ohio  App. 
15,  146  N.E.2d  612. 

Pioneer  Mut.  Cas.  Co.  v.  Bet- 
ton,  152  N.E.2d  460;  Nationwide 
Mut.  Ins.  Co.  V.  Simpson,  154 
N.E.2d  460.  affd.,  App.,  152  N.E. 
2d  691. 

Pa.— Allstate  Ins.  Co.  v.  Stinger, 
46  Del.  Co.  296,  73  York,  98. 
R.I.— Larsen  v.  Shelby  Mut.  Ins. 
Co.,  97  R.I.  427,  198  A.2d  156. 
Tex. — Evans  v.  General  Ins.  Co. 
of  America,  Civ.App.,  390  S.W.2d 
818. 

Utah— Utah  Farm  Bureau  Ins. 
Co.  V.  Chugg,  6  Utah  2d  399, 
315  P.2d  277. 

Vt— Marte  v.  Peerless  Ins.  Co., 
123  Vt.  120,  183  A.2d  223. 
Wash.— Ohio    Cas.    Ins.    Co.    v. 
Nelson,  49  Wash.2d  748,  306P.2d 
201. 

7.  U.S. — American  Ins.  Co.  v.  Les- 
ter, C.A.W.Va.,  233  F.2d  778; 
Tires,  Inc.  v.  Travelers  Fire  Ins. 
Co.,   C.A.S.C.,  253  F.2d  411; 

Federal    Ins.    Co.    v.    Wong, 
D.C.Cal.,  137  F.Supp.  232;  Trav- 
elers Fire  Ins.  Co.  v.  Tires,  Inc., 
D.C.S.C,  153  F.Supp.  944,  affd., 
C.A.,253F.2d411. 
Ala. — General  Ins.  Co.  v.  Killen, 
270  AU.  604,  120  So.2d  887. 
Gal. — Palma  v.  Watson  Surplus 
Lines  Agency,   Inc.,   148  C.A.2d 
879,    307    P.2d    689;    American 
Home    Assur.    Co.    v,    Essy,    3 
Cal.Rptr.  586,  179  C.A.2d  19. 
Iowa — Le  Mars  Mut.  Ins.  Co.  v. 
Tasler,  254  Iowa  604,  118  N.W. 
2d  524. 

Va. — American  Liberty  Ins.  Co. 
V.  Breslerman,  201  Va.  822.  113 
S.E.2d  862. 

17.  U.S. — Canadian  Indem.  Co.  v. 
Ohio  Farmers*  Indem.  Co.,  C.A. 
Cal.,  251  F.2d  563;  Ivey  v.  United 
Nat.  Indem.  Co.,  C.A.Cal.,  259 
F.2d  205;  Hardware  Mut.  Cas. 
Co.  V.  Chapman,  C.A.Ill.,  272 
F.2d  614;  Hall's  Aero  Spraying, 
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Inc.  V.  Underwriters  at  Lloyd's, 
London.  C.A.Tex,  274  F.2d  527; 
Century  Indem.  Co.  v.  Serafine, 
C.A.Ill.,  311  F.2d.676;  Cannon 
V.  Travelers  Indem.  Co.,  C.A. 
Mo.,  314  F.2d  657; 

Canadian  Indem.  Co.  v.  Ohio 
Farmers  Indem.  Co.,  D.C.Cal., 
140  JF.Supp.  437,  affd.,  C.A..  251 
F.2d  563;  United  Pac.  Ins.  Co.  v. 
Schaecher,  D.C.Cal.,  167  F.Supp. 
506;  Standard  Ace.  Ins.  Co.  v. 
Wilmans,  D.C.Ark.,  214  F.Supp. 
53;  Aetna  Cas.  &  Sur.  Co.  v. 
Martin  Bros.  Container  &  Tim- 
ber Products  Corp.,  D.C.Ore.,  256 
F.Supp.  145;  Aetna  Ins.  Co.  v. 
Newton,  D.C.Del.,  C.A.,  398 
F.2d  729,  274  F.Supp.  566,  app. 
dism.,  on  remand,  315  F.Supp. 
860;  National  Indem.  Co.  v.  Har- 
ber,  D.C.Mo.,  295  F.Supp.  749; 
Hardware  Mut.  Cas.  Co.  v.  Cox, 
D.COkl.,  309  F.Supp.  694. 
Cal.— Cole  V,  Calaway.  140  C.A. 
2d  340,  295  P.2d  84;  Cal-Farm 
Ins.  Co.  V.  Boisserance,  151  C.A. 
2d  775,  312  P.2d  401;  Walters  v. 
American  Ins.  Co.,  8  Cal.Rptr. 
665,  185  C.A.2d  776;  Blackfield 
V.  Underwriters  at  Lloyd's,  Lon- 
don, 53  Cal.Rptr.  838,  245  C.A.2d 
271. 

Ga. — Fireman's  Fund  Indem.  Co. 
V.  Buice,  98  Ga.App.  223,  105 
S.E.2d  373. 

IlL— Sheffer  v.  Suburban  Cas. 
Co.,  18  Ill.App.2d  43,  151  N.E.2d 
429. 

Iowa — Pacific  Ins.  Co.  of  N.Y. 
V.  Christianson,  253  Iowa  241, 
111  N.W.2d  679. 

N.H. — Employers  Liability  As- 
sur.  Corp.  v.  New  Hampton 
School  for  Boys,  103  N.H.  185, 
168  A.2d  119. 

N.J. — American  Cas.  Co.  of 
Reading,  Pa.  v.  Cioffi.  49  N.J. 
Super  6,  138  A.2d  757;  Pearl 
Assur.  Co.  V.  Watts,  58  N.J. 
Super.  483.  156  A.2d  725. 


N.Y.— Narduli    v.    U.S.    Fidelity 
&    Guaranty   Co.,   225    N.Y.S.2d 
455,  33  Misc.2d  352. 
Vt.— Town  of  South  Burlington 
V.    American    Fidelity    Co.,      125 
Vt.  348,  215  A.2d  508. 
19.   U.S.— Aguilar  v.  U.S.,  C.A.Ariz., 
226  F.2d  414,  cert.  den.  76    S.Ct. 
852,    351    U.S.    955,    100    I^.Ed. 
1478;     Cheatham    v.    Cheatham, 
C.A.Tenn.,  235  F.2d  249. 
Iowa — Rhodes    v.    Rhodes,      251 
Iowa  430,  101  N.W.2d  1;  Bald- 
win V.  Equitable  Life  Assur.  Soc. 
of  U.S.,  252  Iowa  639,  108  N.W. 
2d  66. 

N.Y. — lovino   v.    Travelers    Ins. 
Co.,   161   N.Y.S.2d   1018;   Lerncr 
V.  Travelers  Ins.  Co.,  202  N.Y.S. 
2d  770,  27  Misc.2d  815. 
U.S-— Aguilar  v.  U.S.,  C.A.Ariz., 
226  F.2d  414,  cert.  den.  76  S.Ct. 
852,  351  U.S.  955,  100  L.Ed.  1478; 
Cheatham    v.     Cheatham,     C.A. 
Tenn.,  235  F.2d  249. 
Iowa— Rhodes    v.    Rhodes,    251 
Iowa  430,  101  N.W.2d  1;  Bald- 
win V.  Equitable  Life  Assur.  Soc. 
of  U.S.,  252  Iowa  639,  108  N.W. 
2d  66. 

N.Y. — lovino  v.  Travelers  Ins. 
Co.,  161  N.Y.S.2d  1018;  Lerncr 
V.  Travelers  Ins.  Co.,  212  N.Y.S. 
2d  770,  27  Misc.2d  815. 

20.1.  U.S. — Cheatham  v.  Cheatham, 
235  F.2d  249.  In  widow's  action 
against  named  beneficiary  of  two 
life  policies  and  insurance  com- 
panies to  have  it  declared  that 
such  widow  was  the  real  bene- 
ficiary of  such  policies,  evidence 
supported  finding  of  jury  that 
named  beneficiary  had  by  undue 
influence  wrongfully  induced  de- 
ceased to  change  the  beneficiary 
named  in  such  policies  from  his 
widow  to  such  named  beneficiary. 
Iowa  Nat.  Mut.  Ins.  Co.  v. 
Richards,  229  F.2d  210.  In  action 
by  automobile  liability  insurer  for 
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declaration  of  nonliability  in  re- 
spect to  accident  involving  an 
automobile  which  insured  ac- 
quired after  issuance  of  policy 
and  notice  of  acquisition  of  which 
insured  had  given  to  insurance 
agent,  who  had  procured  insur- 
ance under  Illinois  Automobile 
Assigned  Risk  Plan,  evidence 
supported  finding  that  agent  was 
not  in  fact  an  agent  of  insurer. 

Universal  Underwriters  Ins. 
Co.  v.  Kowalczyk,  216  F.2d  120. 
In  declaratory  judgment  action 
by  insurance  company  to  deter- 
mine whether  automobile  liabil- 
ity insurance  policy  it  had  issued 
was  in  force  at  time  of  accident 
occurring  during  term  of  policy, 
evidence  sustained  finding  that 
additional  premium  had  been 
charged  because  minor  son  oi 
named  insured  was  to  be  user 
and  operator  of  automobile. 

Phillips  V.  Lagaly,  214  F.2d 
527.  In  action  by  automobile  li- 
ability insurance  company  for 
judgment  declaring  that  it  was 
not  obligated  to  defend  suit 
against  a  claimed  insured  or  li- 
able for  any  judgment  against 
him,  evidence  on  issue  whether 
a  subsequently  dishonored  check 
had  been  accepted  as  payment 
for  policy  supported  finding  that 
it  had  not  been  so  accepted,  not- 
withstanding that  receipt  had 
been  sent  therefor. 

Employers  Mutual  Casualty 
Co.  of  Des  Moines,  Iowa  v.  Fed- 
erated Mutual  Implement  and 
Hardware  Ins.  Co.,  213  F.2d  421. 
On  issue  as  to  whether  garage- 
man's  insurance  company  or  au- 
tomobile owner's  Hability  insur- 
ance company  must  bear  respon- 
sibility for  claims  arising  out  of 
accident  occurring  while  garage- 
man  employing  owner  was  driv- 
ing  vehicle   en    route    to    repair 


(demonstrator)  vehicle  owned  by 
garageman  but  being  used  by  his 
daughter  for  her  own  personal 
purposes  while  at  school,  evidence 
sustained  finding  that  accident 
had  not  arisen  out  of  the  use  of 
automobile  in  operation  of  ga- 
rage business,  even  though  ga- 
rageman had  also  intended  to 
look  at  some  garage  equipment 
after  repairing  "demonstrator." 

Bettinger  v.  Northwestern  Na- 
tional Casualty  Co.,  213  F.2d  200. 
In  declaratory  judgment  action 
by  insurance  company  against  in- 
sured to  have  automobile  liabil- 
ity policy  declared  void  on  ac- 
count of  lack  of  insurable  interest 
in  insured,  evidence  sustained 
finding  that  insured  had  no  in- 
surable interest  at  the  time  of 
accident. 

Bituminous  Casualty  Corp.  v. 
Oceano  Towing  Co.,  197  F.2d 
210.  Evidence  would  not  sustain 
insurer's  contention  that  insured 
under  liability  policy  had  failed 
to  cooperate. 

State  Farm  Mutual  Automobile 
Ins.  Co.  V.  Mossey,  195  F.2d  56. 
In  automobile  liability  insurance 
company's  action  for  declaratory 
judgment  that  liability  policy  was 
void  and  that  defendant  could 
not  recover  thereon  because  of 
defendant's  fraud  in  procuring 
policy,  where  reasonable  minds 
could  differ  in  their  conclusions 
from  evidence  as  to  whether  in- 
sured's false  representations  to 
insurance  company  as  to  in- 
sured's age  was  material  to  risk, 
trial  court's  finding  that  repre- 
sentation was  material  misrepre- 
sentation, on  which  plaintiff  re- 
lied in  issuing  policy,  were  not 
clearly  erroneous,  and  court  of 
appeals  cannot  say,  on  appeal 
from  judgment  for  plaintiff,  that 


Digitized  by 


Google 


§  413 


ACTIONS   FOR   DECLARATORY   JUDGMENTS 


464 


findings  were  not  supported  by 
record. 

Maryland  Casualty  Co.  v.  Pear- 
son, 194  F.2d  284.  In  insurance 
company's  action  for  declaratory 
judgment,  determining  that  au- 
tomobile liability  insurance  pol- 
icy did  not  cover  liability  for 
injuries  to  one  riding  in  insured's 
truck  driven  by  insured's  em- 
ployee, nor  require  insurance 
company  to  defend  suit  against 
insured  and  driver  for  such  in- 
juries, evidence  supported  trial 
court's  finding  that  injured  per- 
son was  temporary  employee  of 
insured  and  hence  not  covered 
by  policy.  Evidence  that  insured 
knew  contents  of  driver's  written 
statement  to  insurance  adjuster 
and  that  botli  driver  and  insured 
were  giving  adjuster  information 
about  accident  showed  that  in- 
formation given  by  driver  was 
sufficiently  acquiesced  in  by  in- 
sured to  render  it  an  admission 
by  him  that  injured  was  insured's 
employee  at  time  of  accident,  as 
driver  stated  to  adjuster. 

Allstate  Ins.  Co.  v.  Molden- 
hauer,  193  F.2d  663.  In  action  by 
insurer  against  insured  and  claim- 
ant for  declaratory  judgment  to 
eflFect  that  insured  was  under  no 
duty  or  legal  liabilities  for  in- 
juries suffered,  evidence  sustained 
findings  that  insured's  failure  to 
disclose  fact  that  prior  insurer 
had  cancelled  his  automobile  li- 
ability policy  was  material  fact 
which  increased  risk  of  insurer. 

Metropolitan  Casualty  Ins.  Co. 
of  New  York  v.  Miller,  188  F.2d 
702.  In  action  by  insurer  for  de- 
claratory judgment  that  automo- 
bile liability  policy  issued  by  in- 
surer was  not  valid,  on  ground 
that  automobile  dealer  as  agent 
of  insured  who  purchased  auto- 
mobile never  placed  an  order  for 


insurance  with  agent,  evidence 
authorized  finding  that  dealer  had 
in  fact  placed  an  order  for  the 
insurance,  and  policy  therefore 
was  valid. 

Preferred  Accident  Ins.  Co.  of 
New  York  v.  Grasso,  186  F.2d 
987.  In  action  by  insurance  com- 
pany for  declaratory  judgment 
as  to  its  liability  under  dealer's 
garage  or  service  liability  policy, 
evidence  sustained  findings  of 
trial  court  that  defendants  failed 
to  sustain  burden  of  proof  that 
ownership  of  automobile  was  in 
insured,  that  at  time  of  accident 
employee  was  on  his  way  to  work 
and  was  not  on  any  business  or 
errand  for  the  gagage  of  his  em- 
ployer, and  that  employer  was 
not  frank  with  the  insurance 
company  and  concealed  matters 
which  were  material  to  the  de- 
fense and  negotiation  of  personal 
injury  action  against  employer. 

State  Auto  Ins.  Assoc,  v.  Kooi- 
man,  143  F.Supp.  614.  In  auto- 
mobile insurance  company's  de- 
claratory judgment  action  to  de- 
termine liability  under  policy  that 
provided  coverage  only  when  in- 
sured's tractor  and  trailer  were 
being  used  exclusively  to  haul 
the  insured's  own  farm  equip- 
ment and  products,  evidence 
failed  to  show  that  insurance 
company's  agent  had  any  notice 
or  knowledge,  essential  for  waiv- 
er or  estoppel,  that  trailer  was 
used  for  occasional  hauling. 

Public  National  Ins.  Co.  v. 
Moores,  142  F.Supp.  213.  In  an 
action  by  an  insurance  company 
for  declaratory  judgment  deter- 
mining the  nonexistence  of  an 
alleged  oral  contract  of  casualty 
insurance  covering  an  automobile 
involved  in  an  accident  which 
resulted  in  the  owner's  death  and 
damage   to   defendants,   evidence 
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is  insufficient  to  establish  parol 
contract  of  insurance  upon  which 
the  claims  of  defendants  were 
based. 

Federal  Ins.  Co.  v.  Wong,  137 
F.Supp.  232.  In  action  by  insurer 
against  insureds  for  judgment  de- 
claring rights  of  parties  under 
fire  policy  following  fire  loss  al- 
leged to  have  been  willfully 
caused  by  insureds,  evidence 
established  that  one  insured  had 
deliberately  set  fire  with  intent 
to  destroy  the  insured  equipment 
but  that  other  insured  did  not 
participate  in  the  willful  destruc- 
tion of  the  insured  property. 

Northwestern  Nat.  Casualty 
Co.  V.  Hettinger,  111  F.Supp.  511. 
In  declaratory  judgment  action 
by  insurer  against  insured  to 
have  automobile  liability  policy 
declared  void  on  grounds  o£  mis- 
representation of  ownership  of 
insured  automobile  or,  in  alter- 
native, lack  of  insurable  interest 
in  insured  at  time  of  accident, 
wherein  insured  judgment  cred- 
itors, who  had  been  injured  in 
accident,  intervened,  evidence  was 
not  sufficient  to  sustain  inter- 
venors*  burden  of  rebutting  prima 
facie  evidence  established  by  in- 
surer. 

Allstate  Ins.  Co.  v.  OrloflF,  106 
F.Supp.  114.  In  declaratory  judg- 
ment action  by  automobile  lia- 
bility insurer  for  adjudication  that 
policy  issued  to  defendant  was 
void  and  of  no  effect  on  ground 
of  fraud  in  the  application,  where- 
in it  appeared  that  applicant  had 
not  truthfully  disclosed  her  hus- 
band's driving  record,  consisting 
of  numerous  tickets  and  a  sus- 
pension and  revocation  of  license, 
proof  established  that  insurer 
would  not  have  issued  the  policy, 
or  at  least  that  it  would  have 
suspended  its  benefits  whenever 


husband  happened  to  be  driving, 
if  questions  concerning  husband's 
driving  record  had  been  truth- 
fully answered. 

American  Union  Ins.  Co.  of 
New  York  v.  Lowman  Wine  & 
Bottling  Co.,  Inc.,  101  F.Supp. 
20.  In  action  brought  by  insurers 
to  have  policies  insuring  property 
destroyed  by  explosion  and  fire 
declared  to  be  void,  evidence 
established  that  there  was  no  in- 
sured beer  and  very  little  in- 
sured spirituous  liquor  in  build- 
ing at  time  of  fire,  and  that  when 
insured  delivered  list  of  alleged- 
ly destroyed  property  which  in- 
sured contended  was  in  build- 
ing, which  list  included  beer  and 
whiskey,  insured  knew  that  beer 
and  whiskey  was  not  there  and 
that  it  was  removed  prior  to 
fire,  and  that  insured  knew  his 
testimony  as  to  amount  of  beer 
and  liquor  in  premises  at  time 
of  fire  was  untrue  and  that  such 
testimony  was  willful  misrepre- 
sentation of  material  facts  and 
circumstances,  and  policies  were 
void  as  to  insured  and  all  per- 
sons who  claimed  through  or 
under  insured. 

American  Fire  Ins.  Co.  v.  Cin- 
namon, 100  F.Supp.  217.  In  in- 
surance companies'  action  for  de- 
claratory judgment  that  they 
were  not  liable  on  fire  policies 
issued  to  defendants,  because  of 
defendants'  alleged  fraud  in  set- 
ting fire  to  building  and  insured 
merchandise  therein  or  causing 
another  to  do  so,  plaintiffs,  prov- 
ing facts  justifying  inference  of 
such  fraud,  were  not  liable  to  de- 
fendants in  damages  for  vexa- 
tious refusal  to  pay  or  delay  in 
payment  of  defendants'  claims  on 
policies,  as  plaintiffs  were  justi- 
fied in  making  defense  against 
defendants'  counterclaim  for  such 
damages. 
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Cal.— Cole  V.  Calaway.  140  Cal. 
App.2d  340,  295  P.2d  84.  In  ac- 
tion by  underwriters  for  declara- 
tory relief  as  to  the  rights  and 
liabilities  under  physician's  lia- 
bility insurance  certificate  be- 
cause of  alleged  misrepresenta- 
tions in  application  to  obtain  in- 
surance in  reference  to  malprac- 
tice coverage  through  an  insur- 
ance agency  licensed  to  carry  on 
business  as  a  surplus  line  broker, 
findings  of  trial  court  as  to  the 
limitations  of  the  agency  of  the 
broker  were  not  insufficient  as 
without  evidentiary  support  and 
as  containing  an  indefinite  con- 
clusion. 

Standard  Accident  Ins.  Co.  v. 
Pratt,  130  Cal.App.2d  151,  278 
P.2d  489.  In  action  for  declara- 
tory relief  as  to  insurance  com- 
pany against  insured,  evidence 
sustained  finding  that  insured  had 
impairment  of  vision  known  to 
him  at  time  he  made  application 
for  insurance  and  that  he  did  not 
possess  a  valid  California  opera- 
tor's license. 

California  Western  States  Life 
Ins.  Co.  V.  Kester,  129  Cal.App. 
2d  476,  277  P.2d  70.  In  an  action 
by  a  group  life  insurance  com- 
pany for  judgment  declaring  par- 
ty entitled  to  proceeds  of  policy, 
evidence  supported  findings  that 
certificate  had  been  delivered  to 
the  insured,  that  designation  of 
insured's  daughter  rather  than  his 
mother  as  a  beneficiary  had  not 
been  due  to  mistake,  and  that  in- 
sured had  intended  that  his 
daughter  should  be  the  benefi- 
ciary. 

Reed  v.  Pacific  Indemnity  Co., 
101  Cal.App.2d  151,  225  P.2d  255. 
In  action  by  insured  against  in- 
surer for  declaratory  judgment  as 
to  rights  under  comprehensive 
liability  policy,  evidence  sustained 


trial  court's  findings  that  condi- 
tions of  policy  relating  to  giving 
notice  were  not  breached  by  in- 
sured to  prejudice  of  insurer. 
Whether  insured  had  complied 
with  "notice  to  company"  or  "as- 
sistance and  cooperation"  provi- 
sion of  his  policy  is  question  of 
fact,  and  before  breach  of  such 
provision  precludes  recovery  un- 
der policy  by  insured,  it  must  ap- 
pear the  insurer  had  suffered 
prejudice. 

Mo.— Aetna  Life  Ins.  Co.  of 
Hartford,  Conn.  v.  Durwood,  278 
S.W.2d  782  (Mo.).  Evidence  sus- 
tained finding  that  insured  be- 
came totally  and  permanently  dis- 
abled by  bodily  injuries  or  dis- 
ease preventing  him  from  per- 
forming any  work  or  conducting 
any  business  for  compensation  or 
profit  within  provisions  of  life 
policy  respecting  waiver  of  pre- 
mium. 

N.H. — Allstate  Ins.  Co.  v.  Culver, 
100  N.H.  16,  117  A.2d  330.  In  de- 
claratory judgment  action  by  an 
insurance  company  against  in- 
sured and  claimant  to  determine 
party's  rights  and  obligations  un- 
der automobile  liability  policy 
following  accident  involving  in- 
sured and  claimants,  evidence  was 
not  sufficient  to  establish  duty, 
on  the  part  of  the  insurance  com- 
pany's agent,  to  communicate  to 
insurance  company  fact  that  in- 
sured, who  had  allowed  policy  to 
lapse,  had  been  involved  in  an 
accident  before  insured  mailed 
premium,  due  to  insurance  com- 
pany. 

N.Y. — Wagman  v.  American  Fi- 
delity &  Casualty  Co.,  304  N.Y. 
490,  109  N.E.2d  592.  In  declara- 
tory judgment  action  involving 
issue  whether  plaintiff  was  an  in- 
sured within  automobile  liability 
policy,    in   which   action   the   in- 


Digitized  by 


Google 


467 


1972   SUPPLEMENT 


§  413 


surance  company  contended  that 
carrier  had  violated  Interstate 
Commerce  Commission  Tariff 
Schedule,  evidence  failed  to  es- 
tablish the  applicability  of  the 
regulations  or  violation  of  such 
regulations  by  carrier. 

Hartford  Accident  and  Indem- 
nity Co.  V.  Breen,  153  N.Y.S.2d 
732.  In  action  by  automobile  lia- 
bility insurance  company  for 
judgment  declaring  policy  void 
on  account  of  misrepresentation, 
evidence  established  that  misrep- 
resentations had  been  made  with 
intent  to  deceive. 

Shallow  V.  Carballal,  100  N.Y.S. 
2d  978.  In  proceeding  to  deter- 
mine the  validity  of  employee's 
change  of  beneficiary  form,  evi- 
dence established  decedent's  men- 
tal incompetency  on  day  form 
was  executed  and  his  complete 
inability  to  know  anything  what- 
ever of  his  act  of  voting  to  bring 
about  change  of  beneficiary. 
Ore.— United  Ins.  Co.  v.  McEl- 
wee,  198  Ore.  518,  258  P.2d  609. 
In  action  to  establish  waiver  of 
premiums  under  life  policy  dur- 
ing insured's  total  and  perma- 
nent disability,  evidence  was  suf- 
ficient to  show  that  insured's  per- 
manent disability  originated  after 
issuance  of  policy  while  pre- 
miums were  paid  up. 
S.D. — Standard  Casualty  Co.  v. 
Boyd,  75  S.D.  617,  71  N.W.2d 
450.  In  action  by  insurance  com- 
pany under  declaratory  judgment 
act  seeking  adjudication  of  its 
rights  and  liabilities  arising  out 
of  automobile  liability  policy  is- 
sued by  its  agent  to  defendant, 
evidence  was  insufficient  to  sup- 
port conclusions  that  defendant 
ever  accepted  plaintiff's  offer  to 
insure,  with  result  that  policy  in- 
volved was  not  a  valid  contract. 
Tex. — Aetna    Life    Ins.    Co.    v. 


Reed,  246  S.W.2d  311  (Tex.).  In 
declaratory  judgment  action,  evi- 
dence sustained  trial  court's  find- 
ing that  death  of  insured  airplane 
passenger  was  not  the  result  of 
an  "aeronautical  flight"  within 
purview  of  life  policy  clause  ex- 
cluding liability  for  double  in- 
demnity for  accidental  death  in 
case  death  resulted  from  an 
"aeronautic  flight". 
20.2.  U.S.— Aguilar  v.  United  States 
of  America,  226  F.2d  414.  In  an 
action  by  serviceman's  father 
against  serviceman's  widow  and 
the  United  Stales  to  obtain  judg- 
ment declaring  father  to  be  bene- 
ficiary under  national  service  life 
insurance  policy  issued  on  serv- 
iceman's life,  evidence  was  suffi- 
cient to  sustain  the  trial  court's 
finding  that  serviceman  had  le- 
gally changed  the  beneficiary 
from  his  father  to  his  wife. 

Universal  Underwriters  Ins. 
Co.  V.  Kowalczyk,  216  F.2d  120. 
In  declaratory  judgment  action 
by  insurance  company  to  deter- 
mine whether  automobile  liability 
insurance  policy  issued  by  it  was 
in  force  at  time  of  accident  oc- 
curring during  term  of  policy, 
evidence  sustained  finding  that 
automobile  salesman  who  l:ad  ar- 
ranged for  the  issuance  ot  policy 
through  insurance  department  of 
his  employer  became  agent  for 
insurance  company,  and  that 
salesman's  knowledge  that  auto- 
mobile described  in  policy  was 
owned  and  to  be  used  by  son 
rather  than  by  named  insured, 
was  imputed  to  the  insyi-ance 
company. 

Liberty  Mutual  Ins.  Co.  v. 
Sweeney,  216  F.2d  209.  In  liabil- 
ity insurance  company's  action 
for  judgment  declaring  it  was 
not  required  to  defend  a  suit 
against  driver  of  insured  automo- 
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bile,  evidence  supported  finding 
that  driver  was  an  employee  of 
named  insured  company  who 
used  automobile  in  business,  but 
who  was  not  on  named  insured's 
business  at  time  of  accident,  was 
using  automobile  with  named  in- 
sured's permission,  thereby  im- 
posing requirement  of  defense 
upon  the  insurance  company. 

Commercial  Standard  Ins.  Co. 
V.  Maddox,  189  F.2d  761.  Finding 
by  trial  court  in  declaratory  judg- 
ment action  to  effect  that  injuries 
to  third  party,  for  which  insured 
had  been  held  liable,  had  resulted 
from  ignition  and  burning  of  gas- 
oline escaping  from  fuel  tank  un- 
der driver's  seat  in  cab  of  tractor 
owned  by  insured,  rather  than 
from  tank  trailer  attached  to 
tractor  and  that  insured's  liabil- 
ity was  therefore  not  within  au- 
tomobile liability  policy  exception 
regarding  leakage  from  other 
than  vehicle's  fuel  tank,  was  sus- 
tained by  evidence.  The  evidence 
would  not  sustain  insurance  com- 
pany's contention  that  insured 
had  breached  conditions  of  pol- 
icy respecting  notice  and  cooper- 
ation and  was  thus  not  entitled 
to  coverage  under  policy. 

Metropolitan  Casualty  Ins.  Co. 
of  New  York  v.  Miller,  188  F.2d 
702.  In  action  by  insurance  com- 
pany for  declaratory  judgment 
that  automobile  liability  policy 
issued  by  insurance  company  was 
not  valid,  on  ground  that  auto- 
mobile dealer  as  agent  of  insured 
who  purchased  automobile,  never 
placed  an  order  for  insurance 
with  agent,  evidence  authorized 
finding  that  dealer  had  in  fact 
placed  an  order  for  the  insurance, 
and  that  the  policy  was  therefore 
valid. 

Public  National  Ins.  Co.  v. 
Moores,   142  F.Supp.  213.  In  an 


action  by  an  insurance  company 
for  declaratory  judgment  deter- 
mining nonexistence  and  alleged 
oral  contract  of  casualty  insur- 
ance company  covering  an  auto- 
mobile involved  in  an  accident 
which  resulted  in  the  owner's 
death  and  damage  to  defendants, 
evidence  was  insufficient  to  es- 
tablish parol  contract  of  insur- 
ance upon  which  claims  for  dam- 
ages were  based. 

Canadian  Indemnity  Co.  v. 
Ohio  Farmers  Indemnity  Co.,  140 
F.Supp.  437.  In  action  by  a  lia- 
bility insurance  company  for  de- 
claratory relief  as  to  right  of 
other  insurance  company  under 
provisions  for  other  insurance  re- 
specting liability  of  store  for  in- 
juries to  customer  caused  by  the 
negligence  of  employee,  plaintiff 
was  not  entitled  to  recover  on 
the  ground  that  employee  was  an 
insured  under  a  defendant's  lia- 
bility policy  where  he  was  not 
included  in  the  definition  of  in- 
sured and  the  endorsement  "de- 
fense of  employees,"  indicated 
that  he  had  no  right  against  the 
insurance  company  to  insist  that 
he  was  insured  or  that  coverage 
be  extended  to  him  or  that  cer- 
tain benefits  of  the  policy  would 
flow  to  him. 

Fidelity  &  Casualty  Co.  of 
New  York  v.  Johnson,  134  F. 
Supp.  156.  In  action  to  deter- 
mine liability  of  insurer  on  pol- 
icy, where,  incident  to  purchase 
of  new  automobile,  insured  sold 
old  automobile  to  son  for  nom- 
inal price,  and  old  automobile 
was  used  almost  exclusively  by 
son  during  winter,  but  was  kept 
on  father's  farm  much  of  the 
time,  and  was  used  by  father  and 
mother  after  sale,  evidence  war- 
ranted finding  that  nominal  price 
was  fixed  as  part  of  agreement 
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whereby  father  and  mother  could 
continue  to  use  automobile  along 
with  son. 

American  Casualty  Co.  of 
Reading,  Pennsylvania  v.  Den- 
mark Foods,  127  F.Supp.  641. 
Where  insured  was  issued  an  au- 
tomobile liability  policy  contain- 
ing a  "hired  automobile"  endorse- 
ment and  a  comprehensive  gen- 
eral liability  policy  containing 
"independent  contractor"  cover- 
age, and  both  policies  provided 
that  if  insured  had  other  insur- 
ance, loss  should  be  prorated,  and 
a  truck  owned  by  another  and 
transporting  products  of  insured 
was  involved  in  an  accident  and 
a  compromise  settlement  was  jus- 
tifjably  made  with  injured  party, 
evidence  established  that  the  ac- 
cident was  covered  by  both  poli- 
cies, and,  the  limit  being  the 
same  in  each  policy,  each  insur- 
ance company  was  liable  to  the 
insured  for  one-half  of  the 
amount  of  the  loss. 

Indemnity  Ins.  Co.  of  North 
America  v.  Town  of  Milford.  127 
F.Supp.  394.  In  action  for  de- 
claratory judgment  and  for  re- 
formation of  liability  policy,  in- 
surance company  failed  to  estab- 
lish by  clear  and  convincing  evi- 
dence intention  on  the  part  of 
the  insured  town  that  volunteer 
firemen  were  to  be  excluded  from 
coverage  and  failed  to  show  a 
mistake  on  the  part  of  the  town 
in  not  having  them  excluded. 

Northwest  Casualty  Co.  v. 
Kirkman,  119  F.Supp.  828.  In  ac- 
tion by  automobile  insurance 
company  against  automobile  driv- 
er, pedestrian  struck  by  automo- 
bile, pedestrian's  employer,  and 
employer's  compensation  carrier 
for  declaratory  judgment  deter- 
mining whether   insurance   com- 


pany would  have  to  defend  driver 
against  claims  of  other  defend- 
ants, evidence  was  not  sufficient 
to  establish  that  at  time  of  acci- 
dent, driver  was  using  insured 
automobile  with  permission  of 
automobile  owner,  who  was 
named  the  insured  in  the  policy. 

Aetna  Life  Ins.  Co.  of  Hart- 
ford, Conn.  v.  Bush,  105  F.Supp. 
606.  Evidence  established  that  in- 
sured who  failed  to  send  life  pol- 
icy to  insurance  company  for  en- 
dorsement thereon  of  requested 
beneficiary  change,  had  not  done 
all  that  he  could  to  effect,  in  ac- 
cordance with  contract  requiring 
policy  to  accompany  request  for 
change,  desired  change  of  bene- 
ficiary, notwithstanding  fact  that 
insured  was  hospitalized  at  the 
time  of  the  attempted  change  and 
that  policy  was  in  trunk  in  in- 
sured's hotel  room,  together  with 
personal  effects. 

Insurance  Co.  of  Newark  v. 
Burnquist,  105  F.Supp.  920.  On 
issue  as  to  whether  group  dis- 
ability insurance  company  should 
be  entitled  to  rely  upon  policy 
condition,  requiring  that  member 
be  on  active  full-time  duty  on  ef- 
fective date  of  policy,  notwith- 
standing fact  that  such  insurance 
company  had  accepted  full  pre- 
miums from  such  member,  evi- 
dence would  not  sustain  insurance 
company's  contention  that  mem- 
ber had  been  informed  in  corre- 
spondence between  parties  that 
his  premiums  were  being  accept- 
ed only  to  preserve  his  status  as 
enrolled  member  in  group,  so 
that  insurance  coverage  would  be 
effective  as  to  him,  when  he  re- 
sumed active  full-time  duty,  with- 
out his  offering  evidence  of  in- 
surability. 

American  Fire  Ins.  Co.  v.  Cin- 
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namon,  100  F.Supp.  217.  In  in- 
surance companies'  action  for  de- 
claratory judgment  that  they 
were  not  liable  on  fire  policies 
issued  to  defendants,  because  of 
defendants'  alleged  fraud  in  set- 
ting fire  to  building  and  insured 
merchandise  therein  or  causing 
another  to  do  so,  evidence  was 
insufficient  to-  show  that  fire  was 
set  by  defendants,  one  of  them, 
or  some  other  person  with  their 
knowledge  and  consent,  as  al- 
leged in  complaint. 
Ala. — Saint  Paul  Fire  and  Ma- 
rine Ins.  Co.  V.  Johnson,  256  Ala. 
690,  57  So.2d  80.  In  suit  by  in- 
sured against  insurance  company 
for  declaratory  judgment  to  de- 
termine liability  under  fire  pol- 
icy, wherein  self-serving  -decla- 
ration was  improperly  admitted, 
remaining  evidence  was  insuffi- 
cient to  support  finding  that  pol- 
icy was  in  eflFect  at  the  time  of 
fire. 

Penn  Mut.  Life  Ins.  Co.  of 
Philadelphia  v.  Mallory,  255  Ala. 
224,  50  So.2d  740.  In  suit  for  de- 
claratory judgment  to  determine 
full  payment  of  premiums  on  pol- 
icy of  life  insurance,  evidence 
failed  to  sustain  trial  court's  de- 
cree declaring  policy  paid  up. 
Cal. — American  Surety  Co.  of 
New  York  v.  Heise,  136  Cal.App. 
2d  689,  289  P.2d  103.  In  an  ac- 
tion by  automobile  liability  in- 
surance company  to  have  policy 
declared  void  on  grounds  that 
named  insured  was  not  sole  own- 
er of  automobile,  evidence  sus- 
tained finding  that  father  and 
son,  who  intended  to  purchase 
automobile  jointly,  had  not  rep- 
resented that  automobile  be- 
longed only  to  father,  and  that 
issue  of  policy  in  form  indicating 
that  father  was  sole  owner  was 
due  to  agent's  negligence  or  mis- 
take. 


Reed  v.  Pacific  Indemnity  Co., 
101  Cal.App.2d  151,  225  P.2d  255. 
Whether  insured  has  complied 
with  "notice  to  company"  or  "as- 
sistance and  cooperation"  provi- 
sion of  his  policy  is  question  of 
fact,  and  before  breach  of  such 
provision  precludes  recovery  un- 
der policy  by  insured,  it  must  ap- 
pear the  insurer  had  suffered 
prejudice. 

Fla.— Security  Life  &  Trust  Co. 
V.  Odiorne,  59  So.2d  35  (Fla.).  In 
action  for  declaratory  decree  to 
determine  issues  of  insured's  al- 
leged fraud  and  alleged  total  and 
permanent  disability  upon  loss  of 
sight  under  life  policy  which  was 
in  force  for  20  years  and  con- 
tained incontestable  clause,  where 
insurer,  without  legal  compulsion, 
payed  insurer  monthly  disability 
payments,  waived  annual  pre- 
miums for  15  years,  failed  to  re- 
quire proof  of  disability,  and 
could  have  refused  payments  and 
waiver  of  premiums,  insurer  did 
not  meet  burden  upon  it  to  es- 
tablish error  in  order  dismissing 
complaint  although  insured's 
sight  was  partially  restored  dur- 
ing last  eight  years. 
Ky. — Kentucky  Farm  Bureau 
Mutual  Ins.  Co.  v.  Hill,  278  S.W. 
2d  729  (Ky.).  Evidence,  on  issue 
as  to  liability  of  insurance  com- 
pany on  "drive  other  automo- 
biles" coverage  of  automobile 
policy  sustained  a  finding  that 
automobiles  which  the  insured 
was  using  at  the  time  of  accident 
had  not  been  "furnished  for  his 
regular  use,"  within  exclusion. 
N.H. — Merchants  Mutual  Casual- 
ty Co.  v.  Tuttle,  98  N.H.  349, 
101  A.2d  262.  In  proceeding  on 
petition  for  declaratory  judgment 
to  determine  whether  administra- 
trix could  maintain  action  against 
insurance  company  of  driver  of 
truck    which    injured    deceased. 
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evidence  supported  a  finding  that 
driver  operated  truck  with  own- 
er's permission,  within  meaning 
of  owner's  liability  policy,  which 
made  insurance  company  liable 
for  negligence  of  person  operat- 
ing owner's  truck  with  his  con- 
sent. 

N.J. — Main  Investment  Co.  of 
Passaic  v.  United  States  Fidelity 
&  Guaranty  Co.,  29  N.J.Super. 
221,  102  A.2d  112.  In  action  by 
insured  against  the  insurance 
company  for  judgment  declar- 
ing that  an  automobile  which 
was  involved  in  an  accident  while 
being  driven  by  the  insured's  em- 
ployee, was  covered  by  automo- 
bile's liability  poHcy,  evidence 
was  insufficient  to  establish  in- 
sured's claim  that,  prior  to  the 
accident,  insured  had  agreed  to 
purchase  the  automobile  and 
was,  in  eqtiity,  the  beneficial 
owner  of  the  automobile  at  time 
of  accident 

N.Y.— Prashker  v.  United  Sutes 
Guarantee  Co.,  154  N.Y.S.2d  910. 
The  rule  that  an  insurance  com- 
pany has  burden  of  proving  such 
fact  as  will  come  within  exclu- 
sionary clause  in  policy  does  not 
require  that  liability  of  insurance 
company  to  pay  whatever  recov- 
eries may  be  obtained  shall  be 
adjudicated  in  declaratory  judg- 
ment action  before  the  event  dis- 
closes and  establishes  on  what 
basis  such  recoveries  are  ob- 
tained. See  also  144  N.Y.S.2d 
451,  148  N.Y.S.2d  915,  1  App. 
Div.2d  667,   134  N.E.  209. 

American  Surety  Co.  of  New 
York  V.  Deamond,  154  N.Y.S.2d 
918.  In  action  by  insurance  com- 
pany for  declaratory  judgment 
that    automobile    liability    insur- 


ance policy  had  been  breached 
by  insured  by  failure  to  comply 
with  cooperation  clause  of  pol- 
icy, the  insurance  company  failed 
to  sustain  burden  proving  such 
clause  had  been  breached.  See 
also,  106  Misc.  309,  133  N.Y.S.2d 
697,  285  App.Div.  1138,  142  N.Y.S. 
2d  364,  1  N.Y.2d  59. 
Wash. — American  Fidelity  & 
Casualty  Co.  v.  Backstrom,  47 
Wash.2d  n,  287  P.2d  124.  In 
action  by  insurance  company 
against  insured,  former  insured 
and  others  to  obtain  judgment 
declaring  lack  of  coverage,  under 
truck  liability  policy,  on  truck, 
which  had  been  insured  upon  rep- 
resentation that  insured  owned 
it,  but  which  was  still  owned 
by  former  insured  and  operated 
by  former  insured's  employee  at 
time  of  accident,  evidence  was 
sufficient  to  establish  lack  of 
fraudulent  misrepresentation  by 
either  insured  or  former  insured. 
The  evidence  was  not  sufficient 
to  sustain  insurance  company's 
burden  of  proving  that  knowl- 
edge of  its  agent  as  to  owner- 
ship was  not  imputed  to  and 
binding  upon  it. 

Truck  Ins.  Exchange  v.  Han- 
son, 42  Wash.2d  256,  254  P.2d 
494.  In  action  by  insurance  com- 
pany for  declaratory  judgment 
to  invalidate,  on  grounds  of 
fraud,  public  liability  policy  pro- 
tecting insured  against  any  judg- 
ment secured  against  him  aris- 
ing out  of  ownership,  mainte- 
nance or  use  of  truck  belonging 
to  insured's  minor  son,  evidence, 
which  was  insufficient  to  estab- 
lish an  intent  to  deceive,  sus- 
tained finding  that  there  was  no 
fraud. 
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§  414.    Principal  and  Agent,  Master  and  Servant— Weight  and 
Sufficiency  of  Evidence 

The  weight  and  sufficiency  attached  to  evidence  relative  to  the 
relationships  of  principal  and  agent,  and  master  and  servant  in  de- 
claratory judgment  actions  involving  those  relationships  can  best 
be  demonstrated  by  a  consideration  of  individual  cases  and  the  evi- 
dence submitted  therein.*'^-' 


27.1.  U.S.— Traders  and  Genera!  Ins. 
Co.  V.  Edwards,  216  F.2d  441.  In 
an  action  by  a  liability  insur- 
ance company  for  judgment  de- 
claring whether  it  was  required 
to  defend  suit  against  insured 
for  damage  to  rig  which  be- 
longed to  well  driller  who  was 
engaged  to  drill  well  for  in- 
sured, evidence  on  issue  of  su- 
pervision and  control  which  in- 
sured exercised  over  driller  and 
his  employees  supported  finding 
that  driller  was  an  independent 
contractor,  rather  than  an  em- 
ployee or  agent,  and  that  the 
rig  was  not  within  policy  clause 
excluding  damages  to  property 
owned,  occupied  or  used  by  or 
rented  to  insured. 

Canadian  Indemnity  Co.  v. 
Ohio  Farmers  Indemnity  Co., 
140  F.Supp.  437.  In  an  action  by 
a  liability  insurance  company  for 
declaration  of  rights  regarding 
the  liability  of  insured  store  com- 
pany against  whom  judgment 
was  rendered  for  injuries  sus- 
tained by  customer  due  to  the 
store  company  employee's  negli- 
gence, where  defendant's  policy 
also  insured  the  store  company 
and  provided  for  defense  of  its 
employees,  evidence  did  not 
establish  that  the  verdict  against 
the  store  company  was  rendered 
solely  on  theory  of  respondeat 
superior,  so  as  to  permit  the 
store  company  to  recover  from 
its  employee  on  the  ground  that 


his  neglig^ence  was  the  sole  cause 
of  the  accident. 

CaL— -Baker  v.  Commeford,  140 
Cal.App.2d  599,  295  P.2d  522. 
Where  at  commencement  of  trial 
of  former  employee's  action 
against  employer  for  commis- 
sion it  was  stipulated  that  evi- 
dence taken  upon  issues  in  case 
could  be  considered  by  court  as 
evidence  in  employer's  action  for 
declaratory  judgment  but  after 
nonsuit  as  to  employee's  second 
cause  of  action,  meaning  of  term 
"gross  sales"  was  no  longer  a 
question  to  be  decided,  judgment, 
in  declaratory  relief  action,  as  to 
meaning  of  *'gross  sales"  could 
not  be  based  on  evidence  taken 
in  employee's  action. 

Travelers  Ins.  Co.  v.  Hodge, 
102  Cal.App.2d  100,  226  P.2d  611. 
In  action  by  insurance  companies 
for  declaratory  relief  against  in- 
sured owner  of  automobile,  driv- 
er, and  injured  passenger,  evi- 
dence was  sufficient  to  support 
finding  that  driver  and  passenger 
at  the  time  of  the  automobile 
accident  were  employees  of  the 
owner. 

Del.— -Jannuzzio  v.  Hackett.  32 
DeLCh.  163,  82  A.2d  730.  In  ac- 
tion by  mother  as  owner  of  realty 
for  declaratory  judgment  deter- 
mining constitutionality  of  stat- 
ute permitting  police  to  remove 
obstructions  from  property  be- 
lieved used  for  gambling  pur- 
poses and  for  injunction,  where 
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premises  were  occupied  by  son 
and  were  being  used  for  gam- 
bling purposes,  but  there  was 
no  showing  of  principal-agent  re- 
lationship nor  occupation  of 
premises  by  mother,  mere  fact 
of  blood  relationship  did  not  pre- 
vent mother  from  maintaining 
action  because  of  clean-hands 
doctrine. 

IlL — Burgard  v.  Mascoutah  Lum- 
ber Co.,  6  Ill.App.2d  210,  127 
N.E.2d  464.  In  contractor's  ac- 
tion against  lumber  company  for 
declaratory  judgment  and  ac- 
counting, evidence,  including  evi- 
dence that  contractor  designated 
his  son  to  go  over  his  account 
with  lumber  company  to  deter- 
mine its  accuracy,  and  that  son 
okayed  account  and  initialed  it, 
supports  jury's  finding  that  son 
had  authority  to  bind  contractor 


on  account  stated. 
N.J. — Carlson  v.  Hannah,  6  N.J. 
202,  78  A.2d  83.  In  action  for 
determination  of  validity  of  con- 
tract entered  into  between  plain- 
tiff's agent  and  defendant  during 
plaintiff's  absence  in  armed 
forces,  for  partition  of  plaintiff's 
exclusive  distributorship  fran- 
chise, which  was  being  handled 
by  defendant  for  plaintiff  during 
his  absence,  evidence  did  not 
establish  ratification,  acquies- 
cence, or  laches  on  part  of  plain- 
tiff or  that  he  was  estopped  to 
deny  validity  of  contract,  and  evi- 
dence did  not  establish  that  any 
reallocation  of  territories  by  man- 
ufacturer foreclosed  plaintiffs 
rights  under  his  contract  or  pre- 
vented plaintiff  from  asserting  his 
claim  to  that  part  of  his  original 
territory  operated  by  defendant. 


§  414.1.  Relationships  of  Organizations  and  Members;  Organiza- 
tions and  Government  Boards — ^Weight  and  Sufficiency 
of  Evidence 

The  matter  of  weight  and  sufficiency  of  evidence  in  declaratory 
judgment  actions  involving  relationships  of  organizations  with  gov- 
ernmental boards  may  be  best  understood  by  an  examination  of  par- 
ticular cases  in  which  these  relationships  were  involved.**'"^ ' 


27.11.  U.S. — International  Union  of 
Mine,  Mill  &  Smelter  Workers 
V.  Farmer,  218  F.2d  42.  In  action 
by  union  against  members  of  Na- 
tional Labor  Relations  Board  for 
declaratory  judgment  that  board 
had  no  authority  to  conduct  in- 
vestigation, and  for  injunction  to 
restrain  investigation,  evidence 
sustained  finding  that  union  failed 
to  make  out  a  case  warranting 
equitable  relief. 

CaL — Holderby  v.  International 
Union  of  Operating  Engineers, 
Local  Union  No.  12,  282  P.2d 
84  (Cal.App.).  In  action  for  judg- 


ment declaring  plaintiff  entitled 
to  reinstatement  in  union,  evi- 
dence established  that  plaintiff 
had  not  complied  with  remedies 
provided  in  constitution,  after  lo- 
cal union  executive  board  had 
denied  him  reinstatement,  before 
turning  to   courts   for   relief. 

Miller  v.  International  Union 
of  Operating  Engineers,  118  Cal. 
App.2d  66,  257  P.2d  85.  In  pro- 
ceedings brought  to  test  pro- 
priety of  order  suspending  plain- 
tiff from  membership  in  unincor- 
porated labor  association,  evi- 
dence  would    not   sustain    plain- 
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tiflF's  contention  that  he  had  not 
been  given  opportunity  to  con- 
front witnesses  against  him  be- 
fore association's  board  and  to 
be  heard  in  his  own  defense;  nor 
would  it  sustain  ptaintifTs  con- 
tention that  trial  had  not  been 
conducted  before  an  impartial 
board. 

Mich. — Havens  v.  Local  199  De- 
troit Motion  Picture  Projection- 
ist, International  Alliance,  The- 
atrical Stage  Employees  and 
Moving  Picture  Machine  Opera- 
tors of  the  United  States  and 
Canada,  338  MicTi.  418,  61  N.W. 
2d  790.  In  an  action  to  restrain 
local  union  and  its  officers  from 
denying  plaintiff  projectionist's 
membership  in  local  and  from 
interfering  with  his  employment 
in  theater  in  city  covered  by 
closed  shop  agreement,  to  restrain 
theater  owner  from  denying  pro- 
jectionist employment,  to  have 
agreement    between    union    and 


owner  declared  void,  and  to  re- 
cover damages  for  projectionist's 
removal  from  employment,  de- 
cree dismissing  complaint  on  the 
ground  that  projectionist  had 
failed  to  prove  a  cause  of  action 
was  affirmed  by  an  equally  di- 
vided court. 

Ohio— Jacobs  v.  Cook,  123  N.E. 
2d  276  (Ohio).  In  an  action  for 
declaration  of  rights  of  two  rival 
groups  of  corporation's  em- 
ployees claiming  to  be  independ- 
ent union  of  corporation's  em- 
ployees, evidence  sustained  find- 
ing that  said  union  was  not  dis- 
solved or  disorganized  and  affili- 
ated with  an  international  union, 
that  it  retained  its  existence,  that 
none  of  its  assets  were  trans- 
ferred to  the  international  union, 
and  that  independent  union  did 
not  become  local  union  of  inter- 
national union  and  findings  sus- 
tained court's  judgment  for  de- 
fendants. 


§  415.    Justiciable  Controversy — ^Weight  and  Sufficiency  of 
Evidence 


28.  U.S.— Technical  Tape  Corp.  v. 
Minnesota  Mining  and  Manufac- 
turing Co.,  200  F.2d  876.  Where 
manufacturer  of  pressure-sensi- 
tive adhesive  cellophane  tape  had 
conducted  a  pilot  run  and  had 
imported  such  tape  manufactured 
by  its  Canadian  affiliate  prior  to 
other  manufacturer's  claim  of 
patent  infringement  and  threat 
of  suit,  and  before  institution  of 
declaratory  judgment  action  con- 
cerning validity  of  patent  and  in- 
fringement thereof,  manufacture 
of  such  tape  was  commenced, 
there  were  sufficient  acts  and 
contemplated  acts  of  infringe- 
ment to  create  a  controversy 
which  would  aflPord  ground  for 
the  action. 


Telechron,  Inc.  v.  Parissi,  97 
F.Supp.  355.  In  action  for  a  de- 
claratory judgment  as  to  the  va- 
lidity and  infringement  of  cer- 
tain patents,  the  evidence  estab- 
lished that  an  actual  controversy 
existed  between  the  parties  as  to 
patent  infringement  and  justified 
court  in  exercising  discretion  to 
determine  controversy. 

Cal. — Tomasello  v.  Tomasello, 
113  Cal.App.2d  23,  247  P.2d  612. 
Where  action  for  a  judgment  de- 
claring that  named  defendant  was 
the  natural  father  of  minor  plain- 
tiff, and  that  his  mother's  former 
husband  had  no  right  to  his  cus- 
tody or  control,  sought  no  relief 
against  mother  and  she  did  not 


Digitized  by 


Google 


475 


1972   SUPPLEMENT 


§  416 


deny  any  material  allegations  of 
complaint  but  asserted  in  affidavit 
that  facts  alleged  in  complaint 
were  true,  no  actual  controversy 
existed  between  plaintifT  and 
mother  and  hence  no  basis  for 
declaratory  relief  against  her. 
IlL— -Dean  Milk  Co.  v.  City  of 
Aurora.  404  111.  331,  88  N.E.2d 
827.  Where  milk  company  sought 
to  have  certain  portions  of  milk 


ordinance  declared  invalid  and 
the  defendants  alleged  that  the 
plaintiff  had  been  doing  business 
under  a  license  and  permit  to 
sell  milk  under  the  ordinance,  and 
there  was  evidence  showing  that 
the  company's  milk  was  sold  in 
the  city,  a  real  dispute  existed 
between  the  parties  and  adjudi- 
cation was  not  confined  to  ab- 
stract propositions  of  law. 


§  416.    Constitutionality  of  Statutes  and  Ordinances — ^Weight  and 
Sufficiency  of  Evidence 

The  exemplification  of  the  matter  of  weight  and  sufficiency  of  the 
evidence  in  declaratory  judgment  actions  seeking  declarations  as 
to  the  invalidity  of  statutes,  ordinances,  and  rules  or  regulations 
promulgated  by  boards  and  commissions  or  the  limits  of  the  appli- 
cation of  such  provisions,  attention  is  invited  to  the  specific  in- 
stances set  out  in  the  notes  when  such  relief  was  sought."-' 


33.  U.S-— State  of  N.J.  v.  U.S., 
D.CN.J.,  168  F.Supp.  324,  aflFd., 
79  S.Ct.  607,  359  U.S.  27,  3 
L.Ed.2d  625,  reh.  den.  79  S.Ct. 
722,  359  U.S.  950,  3  L.Ed.2d 
683;  National  Business  &  Prop- 
erty Exchange,  Inc.  v.  Oklahoma 
Real  Estate  Commission,  D.C. 
Okl.,  170  F.Supp.  904:  Amedee  v. 
Fowler,  D.C.La.,  275  F.Supp. 
659;  Strasser  v.  Doorley,  D.C. 
R.I.,  309  F.Supp.  716,  affd.  in 
part,  vac.  in  part  on  oth.  grds., 
C.A.,  432  F.2d  567. 
Ala. — Blankenship  v.  City  of 
Decatur,  269  Ala.  670,  115  So.2d 
459. 

Gbl. — Katzev  v.  Los  Angeles 
County,  52  C.2d  360,  341  P.2d 
310;  Consolidated  Rock  Products 
Co.  V.  City  of  Los  Angeles,  20 
Cal.Rptr.  638,  57  C.2d  515,  app. 
dism.  83  S.Ct.  145,  371  U.S.  36, 
9  L.Ed.2d  112; 

Aeration  Processes,  Inc.  v. 
Jacobsen.  8  Cal.Rptr.  85,  184 
C.A.2d  836;  Carolina  Lanes,  Inc. 


V.  City  of  Los  Angeles,  61  Cal. 
Rptr.  630,  253  C.A.2d  831;  Wat- 
son V.  Merced  County,  78  Cal. 
Rptr.  807,  274  C.A.2d  263. 
D.C— Apache    County    v.    U.S.. 
D.C,  256  F.Supp.  903. 
Mass. — Frontier  Research  Inc.  v. 
Commissioner  of  Public  Safety, 
351   Mass.  616,  222  N.E.2d  854. 
Miclu — Jourdcn  v.  Wyoming  Tp., 
358  Mich.  496,  100  N.W.2d  284. 
Mo. — Deimeke  v.  State  Highway 
Commission.  444  S.W.2d  480. 
N.H.— Levitt    v.    Maynard,    105 
N.H.  447,  202  P.2d  478. 
N.Y. — Barnes    v.    Gorham,    175 
N.Y.S.2d  376,  12  Misc.2d  285. 
Ohio — Wadsworth  v.   Dambach, 
99   Ohio   App.  269,    133   N.E.2d 
158. 

R.I. — Rhode  Island  Turnpike  and 
Bridge    Authority    v.    Town    of 
Jamestown,  256  A.2d  479. 
S.D.— Clem  v.  City  of  Yankton, 
160  N.W.2d  125. 

Tex.-— Gilliam    v.    City    of    Fort 
Worth,    Civ.    App.,   287   S.W.2d 
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494,  err,  ref.  no  rev.  err.;  City  of 
Clute  V.  Linscomb,  Civ.App., 
446  S.W.2d  Zn. 

Wash.— Wells  &  Wade  Hard- 
ware, Inc.  V.  City  of  Wenatchee, 
64  Wash.2d  103.  390  P.2d  701. 
33.1.  U.S.— Kershaw  v.  Kendall,  215 
F.2d  653.  In  action  for  declara- 
tory judgment  that  ceiling  price 
regulation  of  provision  prohibit- 
ing selling  or  invoicing  fabricat- 
ed beef  cuts  to  buyers  other  than 
purveyors  of  meals,  hotel  supply 
houses,  combinations  of  distrib- 
utors or  ship  suppliers  is  invalid, 
on  grround  that  such  provision  is 
in  conflict  with  provision  of  de- 
fense production  act  and  that 
powers  granted  under  such  sec- 
tions of  the  act  dealing  with  price 
and  wage  stabilization  shall  not 
be  used  to  compel  changes  in 
business  practices  established  in 
any  industry,  except  where  such 
action  is  affirmatively  found  by 
the  President  of  the  United 
States  to  be  necessary,  evidence 
established  a  business  practice  in 
industry  to  sell  fabricated  cuts 
described  in  regulations  to  re- 
tailers generally. 
Ala. — Building  Commission  v. 
Jordan,  254  Ala.  433,  48  So.2d 
565.  In  suit  for  judicial  declara- 
tion as  to  whether  senate  bill 
became  law,  evidence  sustained 
trial  court's  finding  that  there 
had  been  no  purposeful  and  de- 
liberate evasion  by  governor  or 
those  by  him  to  receive  bill  from 
Ic.^islature,  even  though  it  be  as- 
sumed that  there  could  be  a  con- 
structive presentation  within 
meaning  of  constitution  by  rea- 
son of  such  evasion. 

Cal. — McCarthy  v.  City  of  Man- 
hattan Beach,  California,  257  P.2d 
679  (Cal.).  In  suit  for  judgment 
declaring  void  ordinance  permit- 
ting   only    recreational    activities 


on  beach  land  on  which  plaintiff 
had  intended  to  construct  houses 
on  pilings,  evidence  would  not 
sustain  findings  that  public  safety 
would  be  promoted  by  ordinance, 
or  finding  justifying  ordinance  as 
exercise  of  police  powers  because 
construction  of  houses  on  pilings 
migut  create  problems  by  pos- 
sible use  of  areas  under  resi- 
dences for  immoral  purposes. 
111. — Buck  v.  City  of  Danville, 
350  lU.App.  519,  113  N.E.2d  186. 
In  declaratory  judgment  action 
challenging  validity  of  ordinance 
providing  for  acquisition  of  site 
for  city  hall  and  tire  station,  evi- 
dence was  insufficient  to  show 
that  construction  of  proposed 
city  hall  and  fire  station  would 
depreciate  \alue  of  plaintiffs* 
l)roi)crty  and  that  plaintiffs  would 
suffer  irreparable  injury. 
Mo. — Johnson  v.  Parkville,  269 
S.W.2d  775  (Mo.),  In  suit  by 
residents  of  area  annexed  to  city 
to  obtain  declaratory  judgment 
nullifying  annexation,  evidence 
disclosed  overwhelmingly  that 
neither  city  nor  annexed  area 
would  be  benefited  by  annexation 
and  that  annexation  ordinance 
was  illegal,  unreasonable,  arbi- 
trary, oppressive  and  void. 

N.J. — Carls  v.  Civil  Service  Com- 
mission, 31  N.J.Super.  39.  105 
A.2d  874.  In  declaratory  judg- 
ment action  to  declare  void  rule 
of  civil  service  commission  tbat 
resulted  in  a  reclassification  of 
positions  of  employees  of  de- 
partment of  banking  and  insur- 
ance from  that  of  "principal  ex- 
aminer" to  that  of  "examiner. 
Grade  11"  record  established  that 
the  reclassihcation  did  not  result 
in  any  demotion,  decrease  in  sal- 
ary, decrease  in  responsilnlity,  or 
loss  of  other  substantial  rij;hts. 
Ohio — Wadsworth    v.    Danibach, 
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99   Ohio   App.  269,    133    N.E.2d 
158.  In  action  for  judgment  de- 
claring   that    statute    prohibiting 
the  use  of  nets  in  certain  waters 
did  not  prohibit  the  use  of  seines, 
evidence,    including   evidence    of 
legislative  history  of  meaning  of 
terms  in  bublncss.  and  of  admin- 
istrative construction  of   statute, 
supported  finding  that  the  use  of 
seines  was   not  prohibited. 
Ore. — Anthony    v.    Veatch,    189 
Ore.  462,  221  P.2d  575.  In  action 
for   declaratory   judgment  as   to 
the  validity  of  initiative  act  pro- 
hibiting   the    taking    of    salmon, 
salmon  trout  or  steelhead   from 
Columbia  River  or  its  tributaries 
by  means  of  certain  fixed  appli- 
ances,  evidence  established  that 
fish  trapped  were  not  only  salmon 
but  smaller  fish  which  were  usu- 
ally not  taken  in  gill-netting  op- 
erations.   The    evidence    did   not 
conclusively  show  that  initiative 
act  failed  to  meet  test  of  reason- 
ableness and  presumption  in  fa- 
vor thereof  would  prevail. 
S.C. — Beaufort  County  v.  Jasper 
County,  220  S.C.  469,^68  S.E.2d 
421.    In    actions    for    declaratory 
judgment  under  act  providing  for 
annexation    of    portions    of    one 
county  to  another,  evidence  was 
insufficient  to  show  that  survey- 
or's report,  to  effect  that  county 
which    would   be    diminished    by 
proposed    annexation    would    be 
left    with     more    than     the    500 
square  miles  required  by  the  con- 
stitution was  made  through  use 
of  inaccurate  and  unreliable  hear- 
say   information,    and     the    act 
would    not    be    declared    invalid. 
Tex.— Gillam    v.     City    of    Fort 
Worth,    287    S.W.2d    494    (Tex. 
App.).   In    declaratory  judgment 
action  for  determination  that  wa- 
ter rate  ordinance  contravenes  re- 
quirement that  equal  and  uniform 


rates  be  sufficient  to  pay  costs  of 
supplying  water  to  any  consum- 
er, record  failed  to  disclose  any 
evidence  which  would  compel 
finding  that  rates  in  question 
were  insufficient  to  pay  cost  of 
supplying  water  to  consumers. 
The  evidence  failed  to  establish 
that  classifications  and  rate  struc- 
tures were  unlawful. 
Wis. — Town  of  Greenfield  v. 
City  of  Milwaukee.  272  Wis.  388, 
75  N.W.2d  434.  In  action  by 
town  against  city  to  have  ordi- 
nance annexing  certain  territory 
of  town  to  city  declared  invalid, 
trial  court's  finding,  based  on  cir- 
culator's testimony,  that  circula- 
tion of  petition  for  annexation 
had  actually  been  commenced  on 
a  certain  date  was  sufficient  to 
show  compliance  with  statutory 
requirement  that  notice  be  pub- 
lished at  least  ten  days  before 
petition  is  circulated. 
34.  U.S.— State  of  N.J.  v.  U.S., 
D.C.N.J.,  168  F.Supp.  324,  affd., 
79  S.Ct.  607,  359  U.S.  27.  3  L.Ed. 
2d  625,  reh.  den.  79  S.Ct.  722, 
359  U.S.  950.  3  L.Ed.2d  683; 
National  Business  &  Property  Ex- 
change, Inc.  V.  Oklahoma  Real 
Estate  Commission,  D.C.Okl.,  170 
F.Supp.  904;  Amedee  v.  Fowler, 
D.C.La.,  275  F.Supp.  659;  Stras- 
ser  V.  Doorley,  D.C.R.I.,  309 
F.Supp.  716,  aflFd.  in  part,  vac.  in 
part  on  oth.  grds.,  C.A.,  432  F.2d 
567. 

Ala. — Blankenship  v.  City  of 
Decatur,  269  Ala.  670,  115  So.2d 
459. 

Cal. — Katzev  v.  Los  Angeles 
County,  52  C.2d  360,  341  P.2d 
310;  Consolidated  Rock  Prod- 
ucts Co.  V.  City  of  Los  Angeles, 
20  Cal.Rptr.  638,  57  C.2d  515. 
370  P.2d  342,  app.  dism.  83  S.Ct. 
145,  371  U.S.  36.  9  L.Ed.2d  112; 
Aeration  Processes,  Inc.  v.  Ja- 
cobsen,  8  Cal.Rptr.  85.  184  C.A. 
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2d  836;   Carolina  Lanes,  Inc.  v. 
City    of    Los    Angeles,    61    Cal. 
Rptr.  630,  253  C.A.2d  831;  Wat- 
son V.   Merced   County,   78  Cal. 
Rptr.  807,  274  C.A.2d  263. 
D.C.— Apache    County    v.    U.S., 
D.C.,  256  F.Supp.  903. 
Mass. — Frontier  Research  Inc.  v. 
Commissioner  of   Public   Safety, 
351   Mass.  616,  222  N.E.2d  854. 
Mich. — Jourden  v.  Wyoming  Tp., 
358  Mich.  496,  100  N.W.2d  284. 
Mo. — Deimeke  v.  State  Highway 
Commission,  444  S.W.2d  480. 
N.H.— Levitt    v.    Maynard,    105 
N.H.  447,  202  A.2d  478. 
N.Y.— Barnes    v.     Gorham,     175 
N.Y.S.2d  376,  12  Misc.2d  285. 
Ohio — Wadsworth   v.    Dambach, 
99   Ohio   App.   269,    133   N.E.2d 
158. 

R.I. — Rhode  Island  Turnpike  and 
Bridge    Authority    v.    Town    of 
Jamestown,  256  A.2d  479. 
S.D.— Clem  v.  City  of  Yankton, 
160  N.W.2d  125. 

Tex. — Gil  lam  v.  City  of  Fort 
Worth,  Civ.App.,  287  S.W.2d 
494,  err.  ref.  no  rev.  err.;  City 
of  Clute  V.  Linscomb,  Civ.  App. 
446  S.W.2d  Zn. 

Wash.— Wells  &  Wade  Hard- 
ware, Inc.  V.  City  of  Wenatchee, 
64  Wash.2d    103,   390   P.2d   701. 

35.  U.S.— State  of  N.J.  v.  U.S.,  D.C. 
N.J.,  168  F.Supp.  324,  affd.,  79 
S.Ct.  607,  359  U.S.  27,  3  L.Ed.2d 
625,  reh.  den.  79  S.Ct.  722,  359 
U.S.  950,  3  L.Ed.2d  683;  National 
Business  &  Property  Exchange, 
Inc.  V.  Oklahoma  Real  Estate 
Commission,  D.C.Okl.,  170  F. 
Supp.  904;  Amedec  v.  Fowler, 
D.C.La.,  275  F.Supp.  659;  Strasser 
v.  Doorley,  D.C.R.I.,  309  F.Supp. 
716,  affd.  in  part,  vac.  in  part  on 
oth.  grds.,  C.A.,  432  F.2d  567. 
Ala. — Blankenship  v.  City  of  De- 
catur, 269  Ala.  670,  115  So.2d  459. 
CaL — Katzev  v.  Los  Angeles 
County,   52   C.2d   360,   341    P.2d 


310;  Consolidated  Rock  Products 
Co.  V.  City  of  Los  Angeles,  20 
CaLRptr.  638,  57  C.2d  515,  370 
P.2d  342,  app.  dism.  83  S.Ct.  145, 
371  U.S.  36,  9  L.Ed.2d  112;  Aera- 
tion Processes,  Inc.  v.  Jacobsen, 
8  CaLRptr.  85.  184  C.A.2d  836; 
Carolina  Lanes,  Inc.  v.  City  of 
Los  Angeles,  61  CaLRptr.  630,  253 
C.A.2d  831;  Watson  v.  Merced 
County,  78  CaLRptr.  807,  274 
C.A.2d  263. 

D.C— Apache  County  v.  U.S., 
D.C,  256  F.Supp.  903. 

Mass. — Frontier  Research  Inc.  v. 
Commissioner  of  Public  Safety, 
351  Mass.  616,  222  N.E.2d  854. 

Mich. — Jourden  v.  Wyoming  Tp., 
358  Mich.  496,  100  N.W.2d  284. 

Ma — Deimeke  v.  State  Highway 
Commission,  444  S.W.2d  480. 

N.H.— Levitt  v.  Maynard,  105 
N.H.  447.  202  A.2d  478. 

N.Y.— Humbeutd  v.  City  of  New 
York,  125  N.Y.S.2d  198.  In  ac- 
tion for  judgment  declaring  New 
York  City  law  providing  that 
members  of  police  force  shall  be 
retired  and  placed  on  pension 
rolls  at  age  63  unconstitutional 
and  void,  evidence  was  insufficient 
to  establish  that  such  law  was 
indefinite,  discriminatory,  con- 
trary to  public  policy  or  that  it 
failed  to  effectuate  public  policy 
or  promote  efficiency. 

Barnes  v.  Gorham,  175  N.Y.S. 
2d  376,  12  Misc.2d  285. 

Ohio— Wadsworth  v.  Dambach, 
99  Ohio  App.  269,  133  N.E.2d  158. 

R.I. — Rhode  Island  Turnpike  and 
Bridge  Authority  v.  Town  of 
Jamestown,  256  A.2d  479. 

S.D.— Clem  v.  City  of  Yankton, 
160  N.W.2d  125. 

Tex.— Gillam    v.    City    of    Fort 
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Worth,  Civ.App.,  287  S.W.2d  494, 
err,  rcf.  no  rev.  err.;  Gty  of 
Clute  V.  Linscomb,  Civ.App.,  446 
S.W.2d  377. 


Waah.— Wells  &  Wade  Hard- 
ware, Inc.  V.  City  of  Wenatchee, 
64  Wash.2d  103,  390  P.2d  701. 


§  418.     Default  Cases — ^Weight  and  Sufficiency  of  Evidence 


37.  Mass. — Shoolman  v.  Wales  Mfg. 
Co.,  331  Mass.  211,  118  N.E.2d 
71.  In  suit  for  declaratory  de- 
cree, the  taking  of  a  bill  as  con- 
fessed as  against  one  defendant 
did  not  insure  a  decree  for  the 
plaintiff  against  her,  but  it  only 
established  as  true  the  facts  prop- 
erly pleaded,  and  required  the 
entry  of  whatever  decree  those 
facts  demanded. 

N.Y.— Cranston  v.  Walton  164th 
Street  Corp.,  115  N.Y.S.2d  331. 
A  declaratory  judgment  is  a  dis- 


cretionary remedy  which  is  de- 
pendent upon  circumstances  ren- 
dering it  useful  and  necessary  and 
proof  is  required  to  enable  court 
to  determine  whether  plaintiff  is 
entitled  to  the  equitable  relief 
prayed  for.  In  such  a  proceeding, 
defendant's  default  admits  the 
traversable  facts  but  not  that 
plaintiff  is  entitled  to  the  precise 
relief  sought  in  the  prayer,  and 
it  is  for  the  court  to  say  whether 
right  to  relief  does  or  does  not 
flow  from  the  facts. 


§  419.    Vendor  and  Purchaser — ^Weight  and  Sufficiency  of 
Evidence 

In  declaratory  judgment  actions  in  which  is  contained  the  rela- 
tionship of  vendor  and  purchaser,  the  matter  of  weight  and  suffi- 
ciency of  evidence  in  such  instances  is  best  exemplified  by  reference 
to  particular  cases  involving  such  relationship.**  ^  •  ^ 


41.1.  Cal.— Sparks  v.  Sparks,  101  Cal. 
App.2d  129.  225  P.2d  238.  In 
action  by  father  and  son  for 
judgment  declaring  their  deeds 
to  another  son  and  his  wife  void, 
evidence  that  plaintiffs  were  en- 
titled to  possession  of  realty  con- 
veyed at  all  times  after  receiv- 
ing title  thereto  by  exchange  of 
deeds  before  death  of  father's 
wife,  that  father  continued  to 
reside  on  premises  after  his  wife's 
death  and  resided  there  at  time 
of  trial,  and  that  plaintiff's  son 
resided  thereon  until  he  enlisted 
in  navy  and  for  considerable  time 
after  his  discharge  therefrom, 
warranted    trial    court's    finding 


that  plaintiffs  had  always  been 
in  possession  of  property  and 
were  entitled  to  possession  there- 
of. Whether  transaction  in  which 
father  and  son  conveyed  realty 
to  another  son  and  his  wife  was 
fair,  and  whether  grantors  were 
imposed  on  by  grantees,  in  whom 
grantors  reposed  trust,  were 
questions  for  chancellor's  con- 
science and  decree  will  not  be 
disturbed  on  appeal,  if  supported 
by  ally  evidence  in  record,  though 
conflicting  or  contradictory  evi- 
dence may  support  opposing  con- 
clusion. The  evidence  also  war- 
ranted trial   court's   finding   that 
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father  and  his  son,  since  deceased, 
previously  conveyed  realty  in- 
volved to  plaintiffs,  though  fa- 
ther and  wife  actually  conveyed 
property  to  defendants,  who  in 
turn  conveyed  it  to  plaintiffs,  for 
purpose  of  transferring  title  from 
original  owners  to  plaintiffs. 
Ky. — Sinclair  Mines,  Inc.  v. 
Southern  Land  and  Coal  Co., 
280  S.W.2d  153  (Ky.).  Where 
corporation,  whose  charter  had 
expired  prior-  to  execution  of 
agreement  to  buy  its  property, 
named  as  defendants,  in  its  suit 
for  declaration  that  deed  would 


convey  good  merchantable  title, 

(1)  a  new  corporation  which  had 
issued  its  stock  in  exchange  for 
shares    in    old    corporation    and 

(2)  six  persons  individually  and 
as  representatives  of  shareholders 
of  old  corporation  at  time  that 
its  charter  expired  and  as  repre- 
sentatives of  shareholders'  suc- 
cessors and  spouses,  procedure 
followed  was  sufficient,  and  judg- 
ment, entered  after  precautionary 
publication  of  advertisement  as 
to  nature  of  proposed  relief  and 
directing  master  commissioner  to 
convey  title,  was  valid. 


§  420.     Easements — Weight  and  Stifiiciency  of  Evidence 

For  consideration  of  the  matter  of  weight  and  sufficiency  of  evi- 
dence in  declaratory  judgment  actions  involving  easements,  atten- 
tion is  invited  to  the  specific  cases  contained  in  the  notes.***-' 


42.   Ariz.— Kengla     v.     Stewart,     82 
Ariz.  365,  313  P.2d  424. 
Fla. — Corrigans      v.      Sebastian 
River  Drainage  Dist.,  App.,  223 
So.2d  57. 

Ky. — Ground    v.    Harmon,    291 
S.W.2d  529. 

N.J. — Baker  v.  Normanoch  Ass'n, 
25  N.J.  407,  136  A.2d  645. 
N.D. — Putnam  v.  Dickinson,  142 
N.W.2d  111. 

42.1.  Cal.— Pacific  Telephone  &  Tel- 
egraph Co.  v.  City  of  Los  An- 
geles, 44  Cal.2d  272,  282  P.2d  36. 
In  action  by  telephone  company 
against  city  for  declaration  of 
rights  under  statute  providing 
that  telegrraph  or  telephone  cor- 
porations may  construct  lines 
along  and  on  any  public  road 
and  highway  and  across  any  wa- 
ters or  lands  in  state,  evidence 
supported  finding  that  city  ordi- 
nance providing  that  company's 
predecessor,  as  condition  to  re- 
ceiving franchise,  should  agree 
to    vacate    all    other    franchises, 


did  not  contemplate  vacation  of 
state  franchise,  and  that  com- 
pany did  not  surrender  or  for- 
feit rights  under  state  franchise 
by  operating  under  city  franchise. 
Ore.— Shepard  v.  Purvine.  196 
Ore.  348,  248  P.2d  352.  In  suit 
for  declaratory  judgment  estab- 
lishing right  of  way  for  water 
pipeline  from  spring  on  defend- 
ant's land  to  plaintiffs'  adjoining 
land  and  right  to  portion  of  wa- 
ter rising  in  spring,  evidence  did 
not  warrant  trial  court's  conclu- 
sion that  plaintiffs  were  negli- 
gent in  failing  to  insist  on  formal 
transfer  by  deeds  of  rights  ac- 
corded them  by  alleged  oral  lease, 
granted  them  by  predecessor  in 
title  to  defendant's  land,  to  use 
portion  of  water  from  spring  and 
maintain  pipeline  across  defend- 
ant's land,  and  hence  not  entitled 
to  recognition  of  their  rights  un- 
der such  license.  The  evidence 
showed  that  oral  license,  granted 
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landowners  by  owner  of  adjoin- 
ing land,  to  use  portion  of  water 
from  spring  on  licensor's  land 
and  maintain  pipeline  across  such 
land  to  licensee's  land,  was  not 
temporary,    but   permanent,    and 


hence  irrevocable,  so  as  to  en- 
title licensees  to  declaratory  judg- 
ment establishing  right  of  way 
for  such  pipeline  and  their  right 
to  portion  of  water  from  spring. 


§  421.    Restrictions  on  Building— Weight  and  Sufficiency  of 
Evidence 

The  matter  of  weight  and  sufficiency  of  evidence  in  actions  seek- 
ing a  declaration  as  to  the  validity  or  invalidity  of  building  restric- 
tions, or  matters  relative  thereto,  is  best  exemplified  by  reference  to 
individual  cases  involving  such  restrictions  or  related  matter.***-^ 


43.  U.S.— Gnible  v.  MacLaughlin, 
D.C.  Virgin  Islands,  286  F.Supp. 
24. 

Cal. — Ascherman  v.  McKee,  143 
C.A.2d  m,  299  P.2d  367;  How- 
ard Homes,  Inc.  v.  Guttman,  12 
Cal.Rptr.  244,  190  C.A.2d  526. 
ky.—Rieger  v.  Wesscl,  319 
S.W.2d  855. 

La. — ^Johnston  v.  Frantom,  App., 
159  So.2d  404. 

Mich. — Dipboye  v.  Acchione,  351 
Mich.  550,  88  N.W.2d  611. 
N.M^ — Chuba  v.  Glasgow,  61 
N.M.  302.  299  P.2d  774. 
N.Y.— Donegan  v.  Boylan,  199 
N.Y.S.2d  979,  affd.  218  N.Y.S.2d 
973,  13  A.D.2d  979. 

49.1.  Md^-Turner  v.  Brocato,  206 
Md.  336,  111  A.2d  855.  In  suit 
by  owners  of  lots  in  suburban 
residential  development,  subject 
to  restrictions  against  business 
use  thereof,  for  declaration  that 
defendant's  lot  was  part  of  de- 
velopment and  hence  similarly 
restricted,  though  conveyed  to 
them  without  restriction,  evidence 
showed  general  plan  or  scheme 
for  improvement  of  property  in 
development  and  consequent  ben- 
efit thereof,  entry  into  covenants 
imposing  restrictions  as  part  of 
general  plan  to  be  exacted  from 
all  purchasers  of  lots  for  benefit 


of  each  of  them,  purchasers  with 
reference  to  such  plan,  or  scheme, 
and  entry  of  covenants  into  con- 
sideration of  purchase  so  as  to 
warrant  inference  that  restric- 
tions were  for  common  advan- 
tage of  all  purchasers  from  de- 
veloper, and  not  for  his  personal 
benefit. 

Feldman  v.  Star  Homes,  Inc., 
199  Md.  1,  84  A.2d  903.  Where 
city  planning  commission  ap- 
proved subdivision  plans,  at- 
tached to  application  for  building 
permits,  providing  for  proposed 
roads,  and  adjacent  property 
owners  filed  bill  for  declaratory 
judgment  alleging  that  proposed 
roads  would  seriously  affect  and 
irreparably  damage  their  prop- 
erty and  character  of  the  neigh- 
borhood, but  the  proposed  roads 
did  not  touch  adjacent  property 
owners*  lots  at  any  point  nor 
would  any  conceivable  extension 
or  continuation  of  the  roads  cross 
their  property,  and  only  damage 
claimed  was  that  noise  would  be 
created  by  vehicles  having  to 
turn  around  because  street  would 
be  dead-end,  case  for  declaratory 
relief  was  not  made  out 

N.M. — Gorman  v.  Boehning,  55 
N.M.  306.  232  P.2d  701.  In  action 
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for  declaratory  judgment  to  de- 
termine whether  building  restric- 
tions were  in  effect  in  subdivi- 
sion, evidence  was  sufficient  to 
support  findings  that  defendants 
had  actual  and  constructive  no- 
tice of  restrictions  contained  in 
deeds,  that  there  was  no  aban- 
donment of  the  original  plan  of 
restrictions,  and  that  charter  of 
area  had  not  changed  sufficiently 
to  warrant  striking  down  restric- 
tive covenants  as  being  without 
value. 

Pa. — McCandless  v.  Buran,  377 
Pa.  18.  104  A.2d  123.  In  action 
for  declaratory  judgment,  evi- 
dence    sustained     finding     that 


building  restriction  did  not  apply 
to  lots,  on  which  erection  of  in- 
surance office  building  was  pro- 
posed, either  by  express  covenant 
or  by  implied  covenant. 
S.C.— Martin  v.  Cantrell,  225 
S.C.  140,  81  S.E.2d  37.  In  action 
for  declaratory  judgment  declar- 
ing invalid  restrictions  prohibit- 
ing use  of  realty  for  other  than 
residential  purposes,  evidence 
failed  to  show  that  there  had 
been  such  substantial  changre  in 
essential  character  of  neighbor- 
hood since  imposition  of  such  re- 
striction as  to  make  their  further 
enforcement  oppressive  and  in- 
equitable. 


§  422.    Leases — ^Weight  and  Sufficiency  of  Evidence 

With  reference  to  the  matter  of  weight  and  sufficiency  of  evi- 
dence in  actions  seeking  declarations  as  to  the  rights  and  liabilities 
of  parties  under  a  lease,  the  validity  thereof,  or  the  construction 
of  its  provisions,  attention  is  invited  to  particular  cases  involving 
such  issues.*''-^ 


U.S. — Albert  v.  Joralemon,  C.A. 
Ariz.,  271  F.2d  236. 
Cal.— Carter  v;  Adler,  138  C.A. 
2d  63,  291  P.2d  111;  Wommack 
V.  McClure,  139.  C.A.2d  641,  294 
P.2d  513;  Western  Motors  Ser- 
vicing Corp.  V.  Land  Develop- 
ment &  Inv.  Co.,  152  C.A.2d  509, 
313  P.2d  927;  Buck  v.  Hardwell, 
161  C.A.2d  830,  Zll  P.2d  223;  Ban- 
denbergh,  v.  Davis,  12  Cal.Rptr. 
222,  190  C.A.2d  694;  Froomer  v. 
Drollinger,  19  Cal.Rptr.  891,  201 
C.A.2d  90;  McCray  v.  Carlstrom, 
38  Cal.Rptr.  45,  226  C.A.2d  272; 
Ellis  V.  Title  Ins.  &  Trust  Co., 
38  CalRptr.  605,  227  C.A.2d204. 
Evidence  held  sufiBcient 
Scarbery  v.  Bill  Patch  Land  & 
Water  Co.,  7  Cal.Rptr.  408,  184 
C.A.2d  87. 

Fla.— J.  S.  Michael  Co.  v.  Ray- 
onier,  Inc.,  App.,  212  So.2d  824. 


111. — Presbyterian       Distribution 

Service    v.    Chicago    Nat.    Bank, 

28    in.App.2d    147,    171    N.E.2d 

86. 

Ky. — Harper     v.     Johnson,     294 

S.W.2d  928. 

La. — Sohio     Petroleum     Co.     v. 

Miller,  237  La.   1013,   112  So.2d 

695. 

Md.— McNally     v.     Moser,     210 

Md.  127,  122  A.2d  555,  60  A.L.R. 

2d    388;     Messall    v.     Merlands 

Club,  Inc.,  194  A.2d  793,  232  Md. 

666,  194;  Phil  J.  Corp.  v.  Markle, 

249  Md.  718,  241  A.2d  718. 

Mass. — Scirpo  v.   McMillan,  247 

N.E.2d  368. 

Mo. — Conservative   Federal   Sav. 

and    Loan    Ass'n    v.    Warnecke, 

App.,  324  S.W.2d  471. 

Mont. — Turman       v.       Safeway 

Stores,  Inc.,  132  Mont.  273,  317 

P.2d  302. 
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Mont.— Hill  V.  Zuckerman,  138 
Mont.  230,  355  P.2d  521,  cert, 
den.  81  S.Ct.  695,  365  U.S.  813, 
5  L.Ed.2d  963. 

Nev.— Reno  Realty  &  Inv.  Co. 
V.  Hornstein,  72  Nev.  219,  301 
P.2d  1051;  Gershenhorn  v.  Wal- 
ter R.  Stutz  Enterprises,  72  Nev., 
304  P.2d  219,  reh.  den.,  72  Nev. 
293,  306  P.2d  121,  cert.  den.  77 
S.Ct.  1382,  354  U.S.  926,  1  L.Ed. 
2d  1437;  Hotel  Last  Frontier 
Corp.  v.  Frontier  Properties,  Inc., 
79  Nev.  392,  385  P.2d  776. 
N.Y. — Fulway  Corp.  v.  Liggett 
Drug  Co.,  148  N.Y.S.2d  222,  1 
Misc.2d  527. 

N.C.— Fairchild  Realty  Co.  v. 
Spiegel,  Inc.,  246  N.C.  458,  98 
S.E.2d  871. 

Ohio — Scott  V.  Fayette  County 
Agr.  Soc,  App.,  164  Ohio  St. 
528,  136  N.E.2d  85,  app.dism. 
132  N.E.2d  212,  cert  den.  77 
S.Ct.  36,  352  U.S.  825,  1  L.Ed. 
2d  48; 

Jaffe  V.  Patterson  Realty  Co., 
142  N.E.2d  284,  mod.  on  oth. 
grds.,  App.,  133  N.E.2d  655. 
OkL—Lewter  v.  Holder,  348  P.2d 
845;  Smallwood  v.  Holder,  348 
P.2d  849. 

Utah— Russell  v.  Valentine,  14 
Utah  2d  26,  376  P.2d  548. 

57.1.  U.S. — American  Ins.  Co.  v.  Les- 
ter, 233  F.2d  778.  In  fire  insur- 
ance company's  action  for  declar- 
atory judgment  as  to  rights  of 
defendant  mining  corporation  and 
individual  defendants  to  recover 
for  fire  loss  of  insured  coal  tipple, 
evidence  supported  jury's  spe- 
cific findings  that  corporation's 
interest  in  tipple  was  seventy  per 
cent  of  its  actual  cash  value  and 
that  individual  defendants  had  in- 
surable interest  in  tipple  and  pro- 
cured insurance  to  protect  such 
interest,  so  that  court  properly 
awarded  individual  defendants 
judgment  for  sum  of  represent- 


ing thirty  per  cent  interest  in 
tipple. 

Alabama  Vermiculite  Corp.  v. 
Patterson,  130  F.Supp.  867.  In 
suit  for  declaratory  judgment  as 
to  the  rights  and  liabilities  of  the 
parties  under  lease  for  the  min- 
ing of  vermiculite  ore,  evidence 
established  that  the  lessors  had 
not  complied  with  the  prior  or- 
der to  surrender  to  the  lessee  ex- 
clusive possession  of  the  leased 
premises  and  cease  harassing 
lessee's  employees  and  thus  in- 
terfering with  the  lessee  in  the 
enjoyment  of  rights  under  the 
lease.  Evidence  did  not  establish 
that  opening  and  mining  of  two 
deposits  of  vermiculite  by  the 
lessee  was  unreasonable  or  arbi- 
trary. 

Gamble-Skogmo  v.  McNair 
Realty  Co.,  98  F.Supp.  440,  aff'd 
193  F.2d  876.  Where  lease  of  de- 
partment store  premises  gave 
lessor  right  to  terminate  lease 
upon  default  in  payment  of  rent- 
als or  percentage  of  retail  sales 
due  under  lease,  and  controversy 
arose  as  to  liability  of  lessee  for 
percentages  on  certain  retail 
sales,  and  it  was  determined  that 
lessee  was  in  fact  liable  for  per- 
centages on  such  sales,  and  lessor 
had  served  notice  of  termination, 
court,  in  exercise  of  its  power 
conferred  by  Montana  statute  to 
relieve  party  from  forfeiture 
when  such  party  makes  full  com- 
pensation to  the  other  party, 
would  relieve  lessee  from  termi- 
nation of  lease  upon  payment  to 
lessor  of  principal  and  interest 
due  and  cost  of  declaratory  judg- 
ment action. 

Ala. — Grimes  v.  Warren,  262  Ala. 
427,  79  So.2d  34.  In  equitable  ac- 
tion by  trading  company  as  ten- 
ant's assignee,  against  landlord, 
and  others,  to  determine  parties' 
interest   in   proceeds   for   peanut 
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crop  raised  by  tenant  under 
agreement  whereby  landlord  was 
to  receive  one-half  of  crop, 
wherein  landlord  claimed  that 
tenant  did  not  have  one-half  in- 
terest at  time  of  assignment  be- 
cause he  had  previously  agreed 
to  repay  landlord  from  such  pro- 
ceeds of  fertilizer  and  labor  fur- 
nished by  landlord,  evidence  was 
sufficient  to  sustain  a  decree  that 
proceeds  should  be  divided  equal- 
ly between  company  and  its  de- 
fendants. 

Spry  v.  Pruitt,  256  Ala.  341,  54 
So.2d  701.  In  suit  for  declaratory 
relief  by  lessee  against  lessor  to 
determine  amount  of  rent  due 
under  lease  of  farm  lands,  evi- 
dence sustained  finding  that  there 
was  a  new  consideration  for 
lessor's  agreement  that  rent  be 
paid  by  lessee  in  accordance  with 
acreage,  that  acreage  of  which 
lessee  was  put  in  possession  was 
approximately  100  acres  and  that 
tender  lessee  made  to  lessor  was 
sufficient  under  the  terms  of  the 
lease  agreement. 

Cal. — Owsley  v.  Hamner,  36  Cal. 
2d  710,  227  P.2d  263.  In  land- 
lords* action  for  declaration  of 
their  right  to  close  passageway 
and  patio  on  leased  premises  ad- 
jacent to  tenants*  storeroom,  in- 
ference arose  that  it  would  be 
advantageous  that  storeroom, 
which  had  entrances  and  display 
window  on  passageway,  receive 
some  benefit  from  many  cus- 
tomers who  were  obtained  from 
those  passing  by  entrances  and 
display  windows  along  the  pas- 
sageway. Evidence  sustained  find- 
ing that  passageway  and  patio 
were  reasonably  necessary  for 
beneficial  enjoyment  of  tenants' 
storeroom. 

Beeler  v.  Plastic  Stamping, 
Inc.,  144  Cal.App.2d  306,  300  P.2d 


852.  In  action  for  declaratory  re- 
lief   concerning    lands    leased    to 
defendant   corporation    with    op- 
tion to  purchase  them  and   effect 
a     certain     conveyance     thereof, 
where     defendant     husband      of 
plaintiff,  to  whom  he  assigned  hib 
note  and  trust  deed  against  lands 
in  favor  of  bank  in  alleged   con- 
sideration of  advances  to  him  by 
plaintiff    and    her    parents    after 
payment  of  $25,000  due  on   note 
during   pendency    of    action    for 
specific    performance    of    option, 
answered  many  questions  on  his 
cross-examination  with  words  **I 
do    not    know"    and    could     not 
state  exactly  how  much   money 
he  borrowed  from  plaintiff's  par- 
ents or  exactly  when  loans  were 
made,    trial    court's    finding    that 
they  advanced  only  $25,000  to  him 
was  not  unsupported  by  evidence, 
though    his,    plaintiff's,    and    her 
mother's  testimony  as  to  amount 
of    loan    ranged    from    $160,000 
to  $178,000.  The  trial  court    did 
not  err  in  concluding  that  plain- 
tiff's defendant  husband's  assign- 
ment of  his  note  and  trust  deed 
against  said  lands  in  bank's  favor 
and  conveyance  of  lands  to  plain- 
tiff after  payment  of  balance  due 
on  note  during  pendency  of  ac- 
tion for  specific  performance  of 
option  were  second  and   subject 
to  defendant  corporation's  rights, 
in  view  of  testimony  that  plain- 
tiff    knew     that     property     was 
leased    and    there    was    litigation 
in  reference   thereto. 

Wommack  v.  McClure.  139  Cal. 
App.2d  641,  294  P.2d  513.  In  ac- 
tion by  landlord  against  tenant 
for  declaratory  relief  construing 
lease,  of  garage  and  service  sta- 
tion, whereunder  it  was  provided 
that  garage  was  to  be  subleased 
and  that  no  liability  for  rent  of 
garage  would  exist  unlos  preni- 
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ises  were  subleased,  and  court 
found  that  tenant  was  liable  to 
landlord  if  he  refuses  to  accept 
financially  solvent  ^btenants. 
evidence  on  issue  of  whether  pro- 
posed subtenants  whom  tenant 
refused  were  financially  unsound 
supported  findings  adverse  to 
landlord.  Evidence  also  support- 
ed trial  court's  finding  that  por- 
tion of  garage  withdrawn  from 
w  ritten  lease  was  leased  to  tenant 
by  subsequent  lease  or  agreement 
under  which  tenant  was  not  re- 
quired  to  pay  additional   rent. 

Carter  v.  Adler,  138  Cal.App.2d 
63,  291  P.2d  111.  In  sqit  for  a 
judgment  declaring  that  a  lease 
to  defendants  did  not  prevent 
plaintiffs'  landlord  from  conduct- 
ing a  super  market  on  the  join- 
ing parcel  for  sale  of  merchan- 
dise in  the  lease  to  be  sold  ex- 
clusively by  the  defendants,  evi- 
dence sustained  finding  that  if 
plaintiffs  were  permitted  to  con- 
duct the  super  market  it  would 
be  in  competition  with  the  de- 
fendants' market  and  would  re- 
sult in  a  loss  of  business  to  de- 
fendants in  violation  of  the  lease. 
Evidence  supported  finding  that 
plaintiffs  violated  their  obligation 
to  defendants  in  the  lease  by 
which  defendants  were  to  have 
exclusive  rights  to  sell  the  speci- 
fied merchandise  in  the  market 
and  that  plaintiffs  were  not  to 
do  anything  to  depress  the  sales 
of  the  defendants  and  thereby 
place  the  plaintiffs  in  the  posi- 
tion to  cancel  the  lease. 

Penzer  v.  Wenland,  131  Cal. 
App.2d  301,  280  P.2d  489.  In 
lessor's  action  against  lessee  for 
declaratory  relief  and  damages, 
wherein  lessor  filed  amendment 
seeking  rent  and  lessee  alleged 
that  lessor  had  failed  to  have 
premises  available  for  occupancy 


on  possession  date,  evidence  sus- 
tained findings  upon  which  lessor 
was  awarded  rent. 

Monell  v.  Sabella,  115  Cal.App. 
2d  288,  252  P.2d  8.  in  declaratory 
judgment  action  after  lessee's 
breach  of  lease  agreement  to  de- 
termine rightful  owner  of  $7,500 
check  drawn  by  attorney  for  les- 
see in  favor  of  attorney  for  les- 
sors, evidence  established  that 
check  had  been  deposited  pur- 
suant to  the  lease,  which  pro- 
vided for  forfeiture  of  deposit 
upon  lessee's  breach  of  lease 
agreement,  and  that  return  of  ac- 
companying receipt  was  not  a 
condition  precedent  to  accept- 
ance of  the  deposit. 

Vogel  V.  Bankers'  Building 
Corp.,  112  Cal.App.2d  160,  245 
P.2d  1069.  In  action  for  determi- 
nation of  rights  and  obligations 
of  corporation  to  plaintiff  who  ad- 
vanced to  one  of  the  organizers 
of  corporation,  certain  money 
used  as  portion  of  price  of  build- 
ing leasehold  pu^cha^ed  by  cor- 
poration, evidence  was  sufficient 
to  show  that  transaction  between 
plaintiff  and  organizer  was  a  loan 
and  not  capital  investment  in 
corporation. 

Pickens  v.  Johnson,  107  Cal. 
App.2d  778,  238  P.2d  40..  In  ac- 
tion for  judgment  declaring 
rights  under  lease  and  contract 
for  conditional  sale  of  business 
and  liquor  license,  wherein  it  was 
contended  that  lessees-buyers  had 
breached  condition  of  agree- 
ments, and  that  lessors-sellers 
had  right  of  reentry  under  terms 
of  agreement  as  result,  evidence 
was  insufficient  to  sustain  finding 
that  buyers  had  willfully  in- 
curred obligations  for  merchan- 
dise in  said  business. 
Fla.— Kanter  v.  Safran,  68  So.2d 
553  (Fla.).  In  equitable  action  by 
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assignees  of  hotel  tenants  for  dec- 
laration of  their  rights  under 
lease  and  to  secure  a  deposit 
made  at  time  of  execution  of 
lease,  for  cancellation  of  lease 
and  for  an  order  enjoining  prose- 
cution of  action  at  law  for  past- 
due  rent,  wherein  landlords  coun- 
terclaimed  for  special  damages  al- 
legedly due  to  abandonment  of 
lease  and  for  retention  of  de- 
posit as  liquidated  damages,  evi- 
dence was  not  sufficient  to  estab- 
lish that  landlord's  conduct  after 
resuming  possession  of  premises 
evidenced  landlord's  election  to 
renounce  privilege  of  reletting  for 
account  of  assignees.  Supplemen- 
tal proof,  which  was  mostly 
merely  culminative  evidence  for 
supreme  court  on  prior  appeal, 
held  insufficient  to  support  de- 
cree for  plaintiffs,  and  additional 
evidence  that  lessors  entered  into 
a  new  five-year  lease  with  third 
parties,  was  insufficient  to  estab- 
lish lessors'  alleged  abandonment 
of  their  right  to  re-let  for  lessees. 

Md.— McNally  v.  Moser,  210  Md. 
127,  122  A.2d  555.  In  proceeding 
for  declaratory  judgment  as  to 
plaintiffs'  rights  and  interest  un- 
der lease  of  offices  in  their  resi- 
dence building  to  chiropractor, 
evidence  of  defendants,  assert- 
ing that  they  were  relieved  of  lia- 
bility under  lease  by  subsequent- 
ly enacted  city  ordinance  prohib- 
iting professional  men's  offices  in 
other's  homes,  was  insufficient  to 
meet  their  burden  of  persuading 
court  that  such  ordinance  ren- 
dered use  of  leased  premises  for 
professional  offices  impossible  in 
fact  as  failing  to  show  that  par- 
ties could  not  have  secured  vari- 
ance or  special  exception  to  con- 
others'  homes,  was  insufficient  to 
tinuance    such    use    or    establish 


prior  nonconforming  use.  Court 
of  appeals,  in  determining  wheth- 
er lower  court  erred  in  holding 
that  defendants  had  failed  to 
meet  burden  of  persuading  court 
that  lease  was  illegal  as  violating 
city  ordinances,  will  consider  only 
so  much  of  ordinances  and  their 
effect  as  was  revealed  by  the 
evidence  in  the  case. 
Nev. — Reno  Realty  8c  Investment 
Co.  V.  Hornstein,  72  Nev.  219, 
301  P.2d  1051.  In  lessor's  action 
for  declaratory  judgment  as  to 
his  right  to  refuse  to  extend  term 
of  lease  because  of  a  lessee's  fail- 
ure to  faithfully  perform,  evi- 
dence would  not  sustain  lessee's 
contention  that  he  had  expended 
large  sums  in  reliance  upon  les- 
sor's failure  to  forfeit  lease  after 
breach. 

N.H-— Bogosian  v.  Fine,  99  N.H. 
335,  111  A.2d  190.  In  action  for 
declaratory  judgment  determin- 
ing buyer's  rights  under  bill  of 
sale  of  clothing  business  and  sub- 
lease of  one-half  of  store  which 
consisted  of  two  rooms,  the  front 
of  which  constituted  about  75 
percent  of  total  square  footage, 
evidence  sustained  award  to  buy- 
er of  entire  front  room  because 
of  construction  placed  upon  lease 
by  parties  themselves. 
N.J.— William  Berland  Realty 
Co.  v.  Hahnc  &  Co.,  29  N.J. 
Super.  316,  102  A.2d  686.  In  ac- 
tion by  landlord  and  mortgagee 
against  tenant  and  its  parent  cor- 
poration for  interpretation  of 
store  lease,  which  provided  for 
rental  based  on  percentage  of  net 
sales,  evidence  was  not  sufficient 
to  warrant  restraining  of  defend- 
ants from  assigning  tenant's  in- 
terest, or  any  part  thereof,  and 
from  subletting  whole  or  any  part 
of  demised  premises  during  terms 
of  lease  or  renewal  thereof,  with- 
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out  consent  of  landlord  or  its 
successors  and  assigns. 
N.Y. — Fulway  Corp.  v.  Liggett 
Drug  Co.,  148  N.Y.S2d  222.  In 
landlord's  action  against  tenant 
for  judgment  declaring  whether 
tenant  could,  under  lease,  operate 
a  proposed  eating  place  on  leased 
premises,  evidence  established 
that  this  tenant,  at  time  he  ne- 
gotiated and  consummated  lease, 
had  actual  notice  of  recorded  re- 
strictive coTcnant  in  lease  with 
another  tenant,  whereby  landlord 
covenated  not  to  permit  certain 
types  of  eating  places  in  building. 

Gilligan  v.  Tishman  Realty  & 
Construction  Co.,  283  App.Div. 
157,  126  N.Y.S.2d  813.  In  tenant's 
action  for  judgment  declaring  co- 
operative apartment  building  plan 
to  have  been  illegally  conceived 
and  executed,  and  to  declare  il- 
legal pressure  had  been  exerted 
upon  tenants  to  purchase  stock 
in  the  cooperative  venture,  plain- 
tiffs made  out  prima  facie  case, 
in  support  of  their  assertion  that 
after  proposed  cooperative  ven- 
ture was  launched  illegal  and  im- 
proper pressures  had  been  exert- 
ed by  defendants,  sufficiently 
strong  to  have  necessitated  put- 
ting defendants  to  their  proofs; 
and  therefore  complaint  should 
not  have  been  dismissed  at  close 
of  plaintiffs'  case. 

532  Fulton  Street,  Inc.  v. 
Crown  Drug  Stores,  Inc.,  280 
App.Div.  818,  114  N.Y.S.2d  764. 
In  action  for  declaratory  judg- 
ment against  plaintiff's  tenant  de- 
termining rights  of  the  parties 
under  statute  authorizing  dispos- 
sessory  proceedings  upon  ten- 
ant's refusal  to  execute  similar 
lease  after  receipt  by  landlord  of 
bona  fide  offer  from  prospective 
tenant,  evidence  established  that 
offer  and   lease  were  made  and 


entered  into  respectively  in  good 
faith,  as  required  by  statute. 

Rail  Restaurant,  Inc.  v.  Mer- 
chant, 276  App.Div.  884,  93 
N.Y.S.2d  748.  In  action  by  tenant 
against  landlord  and  prospective 
purchaser  of  property  for  a  de- 
termination that  plaintiff's  lease 
had  been  validly  renewed  and  to 
cancel  the  agreement  of  purchase 
and  sale  of  property  entered  into 
between  defendants,  evidence 
sustained  findings  that  offer  al- 
legedly made  by  purchaser  to 
landlord  was  not  bona  fide  and 
that  while  transaction  was  a  de- 
vice to  force  tenant  to  pay  an 
exorbitant  price  for  property  un- 
der lease  provision  giving  tenant 
first  option  to  purchase  premises 
on  same  terms  as  might  be  em- 
bodied in  any  other  acceptable 
offer  received. 

Ohio— Scott  V.  Fayette  Company 
Agricultural  Society,  136  N.E.2d 
85  (Ohio).  In  action  to  restrain 
agricultural  society  from  further 
proceedings  in  action  to  appro- 
priate certain  lands  of  plaintiffs 
for  public  purposes,  and  also  for 
declaratory  judgment  on  issue  of 
ownership  of  buildings  and  im- 
provements on  property  involved, 
and  right  to  same  under  terms  of 
certain  leases,  declaratory  judg- 
ment could  not  be  granted,  where 
several  leases  referred  to  were 
not  identified  or  introduced  and 
no  evidence  of  probative  value 
was  offered  upon  which  a  de- 
claratory judgment  could  rest. 

Jaffe  V.  Patterson  Realty  Co., 
133  N.E.2d  655  (Ohio  App.).  In 
suit  for  specific  performance  of 
contract  by  plaintiff's  assignor  and 
defendant  who  agreed  to  enter 
into  a  proposed  lease  for  a  store- 
room and  for  declaration  that  the 
lease  of  codefendant  was  sub- 
servient   to    that    to    which    the 
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plaintiff  was  entitled,  evidence  did 
not  establish  that  the  acquisition 
of  an  existing  lease  on  the  store- 
room was  a  condition  precedent 
to  the  agreement  becoming  eflFec- 
tive. 

S.D.—Greene  v.  Wiese,  75  S.D. 
515,  69  N.W.2d  325.  In  declara- 
tory judgment  action  by  land- 
lord    against     farm     purchasers, 


who  were  to  obtain  possession  at 
end  of  current  farm  year,  and 
against  farm  tenant,  who  claimcG 
right  to  hold  over  for  an  addi- 
tional farm  year,  to  determine 
right  of  parties,  evidence  was  suf- 
ficient to  sustain  trial  court's  find- 
ing for  landlord  upon  issue  of 
alleged  executed  oral  agreement 
extending  lease  for  the  additional 
farm  year. 


§  423.     Patents— Weight  and  Sufficiency  of  Evidence 

The  matter  of  weight  and  sufficiency  of  evidence  in  declarator!' 
judgment  actions  concerning  patent  infringements,  determination 
of  patent  ownership,  and  determination  of  validity  of  patents  and 
patent  license  agreements  is  best  exemplified  by  reference  to  par- 
ticular cases  involving  these  issues,  and  attention  is  invited  to  the 
cases  set  out  in  the  notes.**-' 


58.  U.S. — De  Jur-Amsco  Corp.  v. 
Fogle,  C.A.NJ.,  233  F.2d  141; 
Electric  Pipe  Line,  Inc.  v.  Fluid 
Systems,  Inc.,  C.A.Conn.,  250 
F.2d  697;  Elrick  Rim  Co.  v. 
Reading  Tire  Machinery  Co., 
C.A.Cal.,  264  F.2d  481.  cert.  den. 
79  S.Ct.  1434,  360  U.S.  920,  3 
L.Ed.2d  1535;  Dr.  Beck  &  Co. 
G.M.B.H.  V.  General  Elec.  Co., 
C.A.N.Y.,  317  F.2d  538;  P  &  D 
Sales  &  Mfg.  Co.  v.  Winter, 
C.A.I11.,  334  F.2d  830;  Griswold 
V.  Oil  Capital  Valve  Co.,  C.A. 
Okl.,  375  F.2d  532;  Dymo  In- 
dustries, Inc.  V.  Com-Tech,  Inc., 
C.A.Cal.,  391  F.2d335; 

United  Mfg.  &  Service  Co.  v. 
Holwin  Corp.,  D.C.Ill.,  143 
F.Supp.  492,  affd.  in  part  and 
revd.  in  part  on  oth.  grds.,  C.A. 
243  F.2d  393,  cert.  den.  78  S.Ct. 
42;  Grindlc  v.  Welch,  D.C.Cal., 
146  F.Supp.  44,  affd..  C.A.,  251 
F.2d  671;  Progpressive  Engineer- 
ing, Inc.  V.  Machinecraft,  Inc., 
D.C.Mass.,  169  F.Supp.  291,  aflPd., 
C.A..  273  F.2d  593;   Boots  Air- 


craft Nut  Corp.  V.  Kaynar  Mfg. 
Co.,  D.C.N.Y.,  188  F.Supp.  126; 
Independent  Nail  &  Packing  Co. 
V.   Thiel,   D.C.Mo.,  222   F.Supp. 
1004,  affd.,   C.A.,  333  F.2d  837; 
Ballantyne  Instruments  &  Elec- 
tronics,   Inc.    V.    Wagner,    D.C. 
Ohio.  260  F.Supp.  540,  affd.,  C.A., 
386  F.2d  789.  cert.  den.  88  S.Ct. 
1413,  390  U.S.  1026,  20  L.Ed.2d 
283;   Teleflex   Inc.   v.   American 
Chain    &    Cable    Co.,    D.C.N.Y., 
273    F.Supp.    573;    Barr   Rubber 
Products  Co.  V.  Sun  Rubber  Co., 
D.C.N.Y.,  277  F.Supp.  484,  aflFd. 
in    part,    revd.    in   part   on   oth. 
grds.  C.A.,  425  F.2d  1114;  Print- 
ing Plate  Supply  Co.  v.   Curtis 
Pub.   Co.,   D.C.Pa.,  278  F.Supp. 
642;  Southeastern  Metals  Co.  v. 
American  Seating  Co.,  D.C.Ala., 
298    F.Supp.    1128,    affd.,    C.A.. 
412    F.2d   756;    Owatonna    Mfg. 
Co.   V.    Melroe    Co.,    D.C.Minn., 
301  F.Supp.  1296. 
Ohio — International     Rustproof 
Corp.  V.  Devex  Corp.,  App.,  166 
N.E.2d  784. 
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65.1.  U.S. — Aurex  Corp.  v.  Beltone 
Hearing  Aid  Co.,  236  F.2d  644. 
In  action  for  infringement  of  pat- 
ent on  improved  mounting  of  mi- 
crophone in  wearable  hearing  aid, 
defendant  corporation  was  not 
entitled  to  judgment  on  counter- 
claim that  claims  in  suit  were  not 
infringed  by  hearing  aid  which 
defendant  failed  to  show  involved 
a  microphone  mounting  similar 
to  that  in  accused  infringing  de- 
vice, 

Dejur-Amsco  Corp.  v.  Fogle. 
233  F.2d  141.  In  a  suit  to  deter- 
mine the  ownership  of  patent, 
evidence  did  not  support  conten- 
tion that  corporation  fraudulently 
provoked  and  prolonged  proceed- 
ings against  patent  holder  to  de- 
prive him  of  his  rights  to  patent 
and  its  exploitation. 

National  Foam  System,  Inc.  v. 
Urquhart,  202  F.2d  659.  In  de- 
claratory judgment  action  to  de- 
termine validity  of  patent  license 
agreement  by  which  plaintiff  was 
given  right  to  use  defendant's 
patented  process  and  right  to  in- 
vest any  of  its  customers  for  un- 
patented article  with  royalty  free 
license  to  practice  the  process,  in 
consideration  of  which  plaintiff 
agreed  to  pay  percentage  of  price 
of  unpatented  article  to  defend- 
ant, wherein  it  appeared  that  li- 
cense fee  was  paid  by  consumers 
not  purchasing  article  from  plain- 
tiff, '  evidence  was  insufficient  to 
warrant  finding  that  consumers 
paying  higher  fee  would  have  re- 
ceived from  defendant  any  serv- 
ices for  additional  cost. 

Technical  Tape  Corp.  v.  Min- 
nesota Mining  and  Manufactur- 
ing Co.,  200  F.2d  876.  Once  a 
patentee  has  made  some  claim  di- 
rectly or  indirectly,  so  that  no- 
tice is  given  that  it  asserted  that 
there  is  or  will  be  an   infringe- 


ment, a  justiciable  controversy 
exists  which  entitles  the  alleged 
infringer  to  seek  declaratory  re- 
lief. 

Brown  &  Bigelow  v.  B.  B.  Pen 
Co.,  191  F.2d  939.  In  action  by 
ball  point  pen  company  which,  as 
a  new  competitor,  sold  pens  un- 
der trademark  "B.  B.,"  against 
Brown  &  Bigelow,  which  manu- 
factured trade  advertising  novel- 
ties, including  ball  point  pens  that 
bore  on  them  the  inconspicuous 
symbol  "B.  &  B.,"  for  declaratory 
judgment  claiming  .ownership  of 
trademark  "B.  B.,'*  wherein 
Brown  &  Bigelow  filed  coun- 
terclaim for  injunctive  relief  and 
for  damages  for  alleged  infringe- 
ment, trial  court  did  not  err  in 
considering  fact  that  parties  were 
dealing  with  different  classes  of 
trade.  Evidence  sustained  finding 
that  there  was  no  infringement 
as  claimed  by  Brown  &  Bigelow. 

United  Manufacturing  and 
Service  Co.  v.  Holwin  Corp.,  143 
F.Supp.  492.  In  action  by  licen- 
see of  patent  for  manufacturing 
of  self-sealing  electric  light  sock- 
ets for  refrigerator  panels  against 
licensor  for  judgment  declaring 
that  sockets  which  licensee  was 
currently  manufacturing  infringed 
no  claim  of  licensor's  patent,  evi- 
dence established  that  such  sock- 
ets made  by  licensee  came  within 
the  scope  of  claim  of  licensor's 
patent  and  within  license  agrree- 
ment  between  parties.  The  evi- 
dence proffered  by  licensee  on 
claim  of  file  wrapper  estoppel 
failed  to  sustain  its  claim  that  to 
overcome  rejections  by  examiner, 
licensor  had  restricted  its  claims 
so  as  to  preclude  use  of  flanges 
similar  to  those  used  by  licensee. 
Consideration  of  prior  art  did  not 
indicate  that  licensor's  claims  were 
so  limited  so  as  to  exclude  sock- 
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ets  currently  manufactured  by  li- 
censee. 

Flakice  Corp.  v.  Lozuid  Freeze 
Corp.,  131  F.Supp.  599.  In  action 
for  infringement  of  plaintiffs*  pat- 
ents on  machines  for  production 
of  arched  shaped  ice  wafers, 
where  defendant  counterclaimed 
to  determine  validity  of  patents, 
although  no  evidence  specifically 
relating  to  certain  claims  of  a 
patent  was  introduced,  court  ex- 
ercised discretion  and  determined 
validity  of  those  claims. 

Helene  Curtis  Industries,  Inc. 
V.  Sales  Affiliates,  121  F.Supp. 
490.  In  action  involving  the  valid- 
ity and  infringement  of  patent 
for  permanent  waving  composi- 
tion employing  mercaptans,  evi- 
dence supported  master's  find- 
ings: that  neither  patent  nor  ap- 
plication disclosed  or  taught  that 
any  particular  factor  was  critical 
in  mercaptan  permanent  wave; 
that  the  limits  claimed  for  con- 
centration were  not  critical,  meas- 
ured against  art  of  year  in  which 
patent  application  had  been  filed; 
that  inventor  had  not  completed 
his  final  test  before  final  series  of 
experiments,  and  that  invention 
was  not  entitled  to  prefiling  in- 
vention date;  that  composition 
previously  formulated  and  de- 
scribed as  reagent  for  use  in  de- 
termining iron  contents  of  blood 
and  milk  by  means  of  coloring 
metric  analysis  was  within  limits 
of  claims  of  patent  in  question; 
that  others  had  reduced  to  prac- 
tice of  at  least  one  species  of 
mercaptan  prior  to  inventor's  ap- 
plication date;  that  patent  was 
not  invalidated  by  possible  odor 
or  toxity  of  some  of  the  mercap- 
tans specified;  that  the  patent, 
even  if  otherwise  valid,  was  in- 
valid for  indefiniteness;  that 
amendments  of  the  specification 


as  to  concentration  and  pH 
ranges  did  not  contain  invalidat- 
ing new  matter  concerning:  in- 
fringement; and  that  inventor  and 
licensees  were  not  guilty  of  con- 
cealment and  suppression  of  au- 
thorship and  inconsistent  results 
of  certain  tests,  and  in  misrep- 
resenting status  of  an  allegedly 
independent  and  disinterested  ex- 
pert. Master's  report  in  proceed- 
ing concerning  validity  and  in- 
fringement of  patent  was  not  sub- 
ject to  claim  of  objection  of  fail- 
ing to  require  a  high  standard  of 
proof  to  establish  prior  use  evi- 
dence. 

Hall  Laboratories  v.  National 
Aluminatc    Corp.,    120    F.Supp. 
684.  In  declaratory  judgment  ac- 
tion by  which  plaintiffs  sought  to 
avoid  obligation  to  pay  royalties 
under  license  issued  to  them   by 
defendant   in    settlement   of   liti- 
gation   relative    to    patents     for 
treatment  of  hard  water  to  pre- 
vent   encrusting,   wherein    plain- 
tiffs contend  in  effect  that  they 
had  been  evicted  from  benefits  of 
their  license  by  federal  court  de- 
cision holding  invalid  certain  wa- 
ter-softening   patents    as    having 
been    anticipated    by    a    certain 
chemical    text,    evidence    estab- 
lished   that   such   text   book   did 
not    disclose   plaintiff's    practices 
or  invention  claimed  in  the  pat- 
ent of  defendant  under  which  li- 
cense was  granted.  The  evidence 
did  not  support  contention  that 
corporation   fraudulently   pro- 
voked and  prolonged  proceedings 
against  patent  holder  to  deprive 
him  of  his  rights  to  patent  and 
its  exploitation. 

A.  Belanger  &  Sons,  Inc.  v. 
Brisk  Waterproofing  Co.,  Inc., 
116  F.Supp.  127.  In  suit  for  a 
judgement  declaring  that  water- 
proofing system  offered  for  sale 
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by  plaintiff  used  knowledge  in 
the  public  domain  and  enjoining 
defendant  from  claiming  that  it 
infringed  specified  patent  of 
which  defendant  was  exclusive 
licensee,  evidence  disclosed  noth- 
ing in  advertisement  of  plaintiff's 
products  indicating  unclean  hands 
as  grround  for  denial  of  judicial 
relief.  District  court  was  justi- 
fied in  enterii\g  a  declaratory 
judgment  that  system  of  water- 
proofing brick  walls  offered  for 
sale  by  plaintiff  did  not  infringe 
specified  patent  of  which  defend- 
ant was  exclusive  licensee  and 
enjoining  defendant  from  assert- 
ing such  infringement  without 
determining  scope  or  validity  of 
patent  in  controversy,  where 
knowledge  used  in  constructing 
plaintiffs  system  clearly  was  in 
the  public  domain  as  shown  by 
expired  patent  and  plaintiff  could 
move  economically  and  expedi- 
tiously remove  impediment  to  its 
business  resulting  from  defend- 
ant's claim  of  infringement  rath- 
er than  by  attacking  validity  of 
patent. 

Plehn  v.  Hollywood  Maxwell 
Co.,  109  F.Supp.  622.  In  patent 
infringement  action  wherein  de- 
fendant counterclaimed  for  judg- 
ment declaring  that  patent  was 
invalid  and  not  infringed,  and 
to  restrain  unfair  competition  by 


plaintiff,  and  it  was  argued  that 
defendant's  motion  for  prelimi- 
nary injunction  that  plaintiff  had 
acted  in  bad  faith  in  claiming 
infringement  in  that  the  invalid- 
ity of  patent  was  obvious,  evi- 
dence was  insufficient  to  show 
obviousness  of  invalidity,  or  lack 
of  good  faith  on  part  of  plaintiff. 

Barclay  &  Co.  v.  Necchi  Sew- 
ing Machine  Sales  Corp.,  101  F. 
Supp.  515.  In  suit  by  importer  of 
Japanese  sewing  machine  against 
importer  of  Italian  sewing  ma« 
chine  for  judgment  declaring  in- 
validity of  design  patent  on  Italian 
sewing  machine  and  for  injunc- 
tion to  enjoin  defendant  from  en- 
forcing its  rights  under  patent, 
plaintiff's  proof  was  not  sufficient 
to  justify  granting  of  an  injunc- 
tion pendente  lite  without  trial 
as  to  validity  of  patent. 

Laclebe- Christy  Co.  v.  Union 
Fire  Brick  Co.,  98  F.Supp.  710, 
afPd  194  F.2d  533.  In  suit  brought 
agrainst  patentee  and  licensee  for 
judicial  determination  of  validity 
of  patent  for  checker  work  of  re- 
fractory brick  used  in  operation 
of  open  hearth  furnaces  and  for 
other  relief,  evidence  would  not 
sustain  award  for  punity  of  dam- 
ages because  of  any  act  of  de- 
fendant in  giving  notice  to  trade 
of  plaintiff's  alleged  infringement 
on  defendant's  patent 


§  424.    Water  Rights— Weight  and  Sufficiency  of  Evidence 

With  reference  to  the  matter  of  weight  and  sufficiency  of  evi- 
dence in  actions  seeking  a  declaration  with  reference  to  such  mat- 
ters as  the  invalidity  of  government  administrative  regulations 
concerning  water  activities,  and  rights,  franchises,  privileges  and 
obligation  of  governments  with  reference  to  water  supply,  atten- 
tion is  invited  to  the  cases  set  out  in  the  notes  involving  such  is- 
sues.**-^ 


66.1.   U.S.— Rank    v.    Krug,    142    F. 
Supp.    1.    In   suit   by   which    city 


sought  declaratory  judgment  as 
to  obligation   of  government   to 
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supply  city  with  water  from  be- 
hind government  dam  on  river  in 
watershed  and  county  in  which 
city  was  located,  evidence  com- 
pelled conclusion  that  city  was 
impressing  present  need  of  addi- 
tional supply  of  water  for  munici- 
pal and  domestic  purposes,  but 
that  it  was  not  presently  in  posi- 
tion to  receive  such  supply,  it 
having  constructed  no  diversion- 
ary or  conduit  works,  and  no  res- 
ervoir, or  made  provision  therefor. 

Mich. — Somerville  v.  Landel  Met- 
ropolitan District,  340  Mich.  483, 
65  N.W.2d  825.  In  action  for  de- 
claratory judgment  that  city,  ra- 
ther than  water  district,  should 
supply  water  to  property  holders 
in  area  recently  annexed  to  city, 
evidence  to  sustain  finding  that 
city  which  had  contracted  to  sup- 
ply water  to  those  property  hold- 
ers when  they  were  without  the 
city,  had  not  obtained  permission 
for  the  laying  of  watermains  in 
extra-urban  area. 

N.H.— Richardson  v.  Beattie,  98 
N.H.  71,  95  A.2d  122.  In  proceed- 
ing to  declare  void  a  regulation 
promulgated  by  State  Board  of 
Health  prohibiting  human  activ- 
ity on  lake,  including  boating  and 
fishing,  allegedly  promulgated 
pursuant  to  statutory  authority 
to  protect  public  water  supply 
against  dangerous  contamination, 
evidence  justified  conclusion  that 
regulation  was  unreasonable  un- 
der circumstances,  such  prohibi- 
tion being  at  best  only  remotely 
connected  with  activity  prohib- 
ited and  substantially  restricting 
private  rights  of  owners  of  shore 
properties. 

Ore. — Shepard  v.  Purvine,  196 
Ore.  348,  248  P.2d  352.  In  suit 
for  declaratory  judgment  estab- 
lishing  right    of   way    for   water 


pipeline  from  spring  on  defend- 
ant's land  to  plaintiff's  adjoining 
land  and  right  to  portion  of  -wa- 
ter rising  in  spring,  evidence  did 
not  warrant  trial  court's  conclu- 
sion that  plaintiffs  were  negli- 
gent in  failing  to  insist  on  formal 
transfer  by  deeds  of  rights  ac- 
corded them  by  alleged  oral  li- 
cense, granted  them  by  predeces- 
sor in  title  to  defendant's  land, 
to  use  portion  of  water  from 
spring  and  maintain  pipeline 
across  defendant's  land,  and 
hence  not  entitled  to  recognition 
of  their  rights  under  such  license. 
Evidence  showed  that  oral  li- 
cense, granted  landowners  by 
owner  of  adjoining  land,  to  use 
portion  of  water  from  spring  on 
licensor's  land  and  maintain  pipe- 
line across  such  land  to  licensees' 
land,  was  not  temporary,  but  per- 
manent, and  hence  irrevocable,  so 
as  to  entitle  licensees  to  declara- 
tory judgment  establishing  right 
of  way  for  such  pipeline  and  their 
right  to  portion  of  water  from 
spring. 

Va. — Town  of  Vinton  v.  City  of 
Roanoke,  195  Va.  881,  80  S.E.2d 
608.  In  declaratory  judgment  ac- 
tion by  city  as  successor  in  title 
to  properties,  rights  and  fran- 
chises of  water  company  which 
had  conveyed  water  distribution 
system  to  town  and  which  had 
contracted  to  supply  town  with 
water  at  fixed  rate,  to  determine 
.obligations  under  the  agreement, 
admission  of  evidence  concerning 
the  cost  to  city  of  operating  its 
?*er  system  and  its  charges  for 
V  Iter  to  other  customers,  was 
not  error,  in  view  of  record  and 
written  finding  showing  that 
court  did  not  take  into  consider- 
ation any  of  the  evidence  with 
respect  to  cost  of  water  furnished 
to  town  or  other  consumers. 
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§  424.1.     Utility  Franchises — ^Weight  and  Sufficiency  of  Evidence 

Where  a  si»it  was  brought  for  a  declaration  as  to  the  rights  of 
parties  under  a  franchise  ordinance — in  which  the  city  had  reserved 
an  option  to  purchase  the  electric  company  system  used  and  useful 
within  the  city — the  finding  of  the  chancellor  that  a  particular  gen- 
erating plant  and  its  transmitting  lines  were  within  the  meaning 
of  the  franchise  ordinance  was  supported  by  the  evidence.***^  ^ 


66.11.  Ky. — Paducah  v.  Kentucky 
Utilities  Co..  264  S.\V.2d  848 
(Ky.). 


See  also,  §  423,  supra,  for  cases 
pertaining  to  water  rights,  fran- 
chises and  related  matters. 


§  425.     Bonds  and  Taxation — ^Weight  and  Sufficiency  of  Evidence 

The  weight  and  sufficiency  of  the  evidence  in  declaratory  judg- 
ment actions  to  determine  whether  or  not  there  is  liability  for  oc- 
cupation taxes,*'"^  for  contributions  under  the  unemployment 
compensation  law,*'**  for  realty  taxes  and  improvement  assess- 
ments,•'•^  and  other  tax  proceedings*'*^  is  best  exemplified  by 
reference  to  the  individual  cases. 


U.S.— Wood  V.  Vaughan.  D.C. 
Va..  209  F.Supp.  106;  Arnheiter 
V.  Ignatius.  D.C.Cal.,  292  F.Supp. 
911;  Murray  v.  Blatchford.  D.C. 
R.I.,  307  F.Supp.  1038. 
Cal.— Roberts  v.  Reynolds,  28 
Cal.  Rptr.  261,  212  C.A.2d  818. 
67.  D.C. — Saggau  v.  Young,  C.A., 
100  U.S.App.D.C.  3,  240  F.2d 
865;  Finnegan  v.  Daly,  C.A.,  101 
U.S.  App.D.C.  227.  cert.  den.  248 
F.2d  87,  355  U.S.  883,  78  S.Ct. 
150.  2  L.Ed.2d  113. 
Fla. — R.  H.  James.  Inc.  v.  An- 
derson, App.,  165  So2d  829;  City 
of  Miami  v.  Dade  County,  App., 
190  So.2d  436; 

Fla. — Sellers  v,  Culbertson,  App., 
224  So2d  808. 

67.  Ky. — Patterson  v.  Board  of  Ed. 
LaRue  County  School  Dist.,  269 
S.W.2d  739  (Ky.).  In  a  declara- 
tory judgment  action  to  test  va- 
lidity and  obtain  judicial  appro- 
val of  proposed  issue  of  funding? 
bonds  by  board  of  education,  evi- 


dence sustained  finding  that 
board  had  a  due  and  conserva- 
tive regard  for  the  finances  of  the 
district  during  the  time  in  which 
the  indebtedness  was  created. 
Ky. — Foster  Trading  Corp.  v. 
Luckett.  303  S.W.2d  315;  Meyers 
v.  Arcadia  Realty  Foundation, 
Inc.,  367  S.W.2d  863;  Grant 
County  Bd.  of  Ed.  v.  Force,  303 
S.W.2d  291;  Trimble  v.  Board 
of  Ed.  of  Paintsville  Independent 
School  Dist..  385  S.W.2d  216. 
Md. — Heath  v.  Board  of  Exam- 
iners and  Sup'rs  of  Master  Elec- 
tricians for  Baltimore  City,  230 
Md.  230,  186  A.2d  487. 
Mass. — Dudley  v.  City  of  Cam- 
bridge, 347  Mass.  543,  199  N.E. 
2d  208. 

Tex.— State  v.  Fitts,  Civ.App., 
405  S.W.2d  90,  err.  ref.  no  rev. 
err. 

68.   Tex. — Reynolds   v.    Crudgington, 
266  S.W.2d  430   (Tex.).   In  suit 
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by  resident  taxpayer  for  judg- 
ment declaring  that  formula  or 
methods  used  by  taxing  authori- 
ties of  city  and  school  district 
in  arriving  at  property  assess- 
ment values  were  void  and  for  in- 
junctive relief,  evidence  sustain- 
ed the  findings  that  actions  and 
proceedings  of  taxing  authorities 
were  just  and  fair  and  were  made 
in  good  faith  for  purpose  of 
equalizing  and  making  uniform 
tax  burden  as  between  residen- 
tial and  commercial  properties 
and  that  plaintiffs  failed  to  es- 
tablish discriminatory,  arbitrary, 
capricious  or  fraudulent  action  of 
taxing  authorities,  and  such  find- 
ings fully  supported  the  judg- 
ment for  defendant. 

69.  N.Y.— Buckley  Funeral  Home. 
Inc.  V.  City  of  New  York,  199 
Misc.  195,  105  N.Y.S.2d  478,  affd 
277  App.Div.  1096,  100  N.Y.S. 
2d  1023.  In  declaratory  judgment 
action  to  review  sales  tax  assess- 
ment which  was  levied  against 
funeral  director  on  transactions 
whereby  funeral  director  was  fur- 
nished automobiles  by  renting 
agency  for  use  at  funerals,  evi- 
dence established  that  automo- 
biles used  at  funerals  were  facili- 
ties supplied  by  funeral  director 
to  his  clients  as  part  of  complete 
funeral  service,  and  evidence  did 
not  establish  that  director  acted 
as  agent  for  clients  in  so  hiring 
automobiles. 

69.1.  IlL— Belleville  Shoe  Mfg.  Co.  v. 
Department  of  Revenue^  7  I11.2d 
574,  131  N.E.2d  511.  In  action  by 
shoe  manufacturer  against  de- 
partment of  revenue  to  determine 
manufacturer's  liability  for  re- 
tailer's occupation  tax  on  com- 
bat boots  sold  to  the  United 
States  and  delivered  to  quarter- 
master depot  in  Illinois,  even  if 
transfer  of  some  of  the  boots  by 


the  United  States  to  the  armj 
officers  was  a  resale,  evidence  was 
not  sufficient  to  show  what  part 
of  sale  of  boots  by  manufacture- 
was  exempt  from  such  tax. 
Tex.— Calvert  v.  A-1  Bit  and 
Tool  Co.,  256  S.W.2d  224  (Tex.). 
In  declaratory  judgment  action 
for  determination  whether  com- 
pany which  provided  service  of 
sidewall  oilwell  coring  was  lia- 
ble for  occupation  tax  as  an  oil 
and  gas  well  service  company, 
evidence  sustained  finding  of  trial 
court  that  mental  rather  than 
manual  skill  predominated  in 
performance  of  services  rendered, 
and  thus,  that  the  service  was 
not  constitutionally  exempted  as 
a  mechanical  pursuit. 

69.2.  N.H. — Weiss- Lawrence,  Inc.  v. 
Riley,  118  A.2d  731  (N.H.).  In 
declaratory  judgment  proceeding 
by  shoe  manufacturer  against 
commissioner  of  labor,  to  estab- 
lisli  that  manufacturer  was  not 
liable  for  contributions  under  un- 
employment compensation  law  as 
an  employer  of  so-called  home 
workers,  who  beaded  and  laced 
moccasins  at  home  upon  a  piece- 
work basis,  evidence  warranted 
finding  that  workers  were  not 
engaged  in  an  established  trade, 

69.3.  U.S.— Ricardo  v.  Ambrose,  110 
F.Supp.  716.  In  a  declaratory 
judgment  proceeding  by  taxpay- 
ers against  government  secretary 
to  obtain  interpretation  of  realty 
tax  statute  for  Virgin  Islands  and 
injunction  preventing  collection 
of  1951  taxes,  evidence  that  two 
witnesses,  who  had  asked  for  tax 
rolls  while  they  were  being  pre- 
pared had  been  told  that  rolls 
were  at  government  secretary's 
office,  did  not  establish  that  as- 
sessment roll  was  not  available 
to  general  public  for  inspection 
at  time  within  realty  tax  statute 
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in   view  of  fact  that  there  was      69.4.   IlL— People   v.    Hess,    7    Ill.2d 


no  refusal  to  let  witnesses  see 
rolls,  nor  was  there  any  diligent 
cflFort  on  the  part  of  witnesses 
to  see  rolls. 

N.Drf— Gallaher  v.  City  of  Fargo, 
64  N.W.2d  444  (N.D.).  In  an  ac- 
tion by  property  owners  for  a 
declaratory  judgment  determin- 
ing that  they  were  owners  of 
a  majority  of  the  property  lo- 
cated in  a  paving  improvement 
district,  and  that  they  filed  suffi- 
cient protest  to  bar  the  city  from 
proceeding  further  with  the  im- 
provement, evidence  was  suffi- 
cient to  sustain  finding  that  the 
protest  petitions  were  insufficient 
and  invalid. 


192,  130  N.E.2d  280.  In  proceed- 
ing to  have  redemption  from  tax 
foreclosure  sale  declared  void, 
evidence  sustained  finding  that 
defendant  had  contributed  all  of 
the  capital  to  a  corporation  which 
was  the  last  record  owner  of  the 
realty,  although  defendant  had 
operated  such  corporation  through 
nominees. 

N.Y. — Werking  v.  Amity  Estates, 
Inc.,  147  N.Y.S.2d  474  In  an  ac- 
tion to  declare  invalid  and  void 
a  tax  deed  from  county  treasurer 
and  to  cancel  deed  of  record,  evi- 
dence sustained  referee's  finding 
that  plaintiff  failed  to  establish 
invalidity  of  taxes  in  question. 


§  426.    Domestic  Relations,  Marriage  and  Divorce 
Sufficiency  of  Evidence 


-Weight  and 


In  a  proceeding  to  determine  whether  first  or  second  wife  was 
entitled  to  veteran's  pension  of  decedent,  evidence  sustained  a  judg- 
ment which  declared  divorce  decree  from  first  wife  void  and  granted 
first  wife  the  veteran's  pension  of  decedent.''*"^ 

The  weight  and  sufficiency  of  evidence  in  declaratory  judgment 
actions  to  determine  marital  status  and  the  validity  of  foreign  di- 
vorce decrees  is  best  exemplified  by  reference  to  the  individual 
cases.''*"  ^ 

In  a  declaratory  judgment  action  to  determine  the  issue  of  pa- 
ternity of  an  infant  although  medical  testimony  is  not  conclusive, 
it  may,  like  all  other  evidence,  be  considered  and  given  such  cred- 
ence and  weight  by  the  court  to  the  extent  that  it  is  deemed  to  be 
trustworthy  and  convincing."°'^ 

In  action  for  declaration  that  defendant  with  whom  plaintiflF  had 
formerly  unlawfully  cohabited  had  no  rights  in  realty  which  plain- 
tiff and  defendant  had  contracted  to  purchase  while  holding  them- 
selves out  as  husband  and  wife,  and  to  have  defendant's  name 
stricken  from  contract,  which  contract  was  allegedly  entered  into 
in  contemplation  of  marriage,  evidence  justified  finding  that  plain- 
tiff was  party  who  breached  agreement  of  parties  to  marry."o«2 
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70.  Conn. — Kovats  v.  Kovats,  144 
Conn.  579,  135  A.2d  903. 
D.C.— Blue  V.  Jones,  C.A..  97 
U.S.App.D.C.  343,  231  F.2d  502. 
Fla.— Bloomfield  v.  City  of  St. 
Petersburg  Beach,  82  So.2d  364. 
N.Y.— Vallianos  v.  Villianos,  161 
N.Y.S.2d  918,  5  Misc.2d  789; 
Liebman  v.  Liebman,  169  N.Y.S. 
2d  510,  8  Misc.2d  904; 

Dunham      v.      Dunham,      150 
N.Y.S.2d  752. 

Pa. — Loiacono  v.  Loiacono,  179 
Pa.Super.  387,  116  A.2d  881. 

71.  CaL — See  however,  Coruccini  v. 
Lambert,  113  Cal.App.2d  486,  248 
P.2d  457. 

Okla.— Kirtley  v.  Kirtley,  301 
P.2d  671  (Okla.).  In  proceeding 
brought  by  former  wife  for  judi- 
cial construction  of  provision  of 
property  settlement  agreement 
that  both  parties  should  share  in 
expense  of  the  education  of  their 
minor  daughter  according  to  their 
respective  abilities,  the  evidence 
was  sufficient  to  support  a  finding 
of  the  trial  court  that  the  agree- 
ment relating  to  the  schooling  ex- 
penses of  the  daughter  applied 
only  to  her  expenses  while  in 
college. 

72.1.  Ariz.--Brandt  ^.  Brandt,  76 
Ariz.  154,  261  P.2d  978. 

75.  Mo.— Butler  v.  Walsh,  235  S.W. 
2d  826  (Mo.).  In  suit  for  declara- 
tory judgment  that  plaintiff  was 
lawful  widow  of  decedent  and 
that  divorce  decree  obtained  by 
decedent  was  null  and  void,  evi- 
dence failed  to  sustain  plaintiff's 
contention  that  divorce  decree 
was  void  because  of  fraud  prac- 
ticed upon  court  by  decedent  in 
obtaining  order  of  publication  by 
filing  false  affidavits. 
N.J. — Laurino  v.  Laurino,  28  N.J. 
Super.  119,  100  A.2d  301.  In  suit 
by  which  plaintiff  sought  judg- 
ment   declaring    foreign    divorce 


decree   obtained   by   one   of    the 
defendants  to  be  null  and    void, 
and    other    relief,    evidence     vras 
not  sufficiently  convincing  to  sus- 
tain   determination    that    foreign 
divorce  decree  was  invalid. 
75.1.   Mass.— -Witzgall     v.     Witzgall, 
334  Mass.  422,   136  N.E.2d    208. 
In  an  action  by  first  wife  against 
husband  and  alleged  second  ^^ife 
to  obtain  binding  declaration    as 
to  marital  status  of  husband  and 
first  wife,  evidence  was  sufficient 
to  sustain  probate  judge's  finding: 
that    husband    did    not    have     a 
domicile  in   Florida  at  the  time 
of   filing   of   bill    for   divorce    in 
Florida  court  or  at  time  of  hear- 
ing on  the  bill  and  the  second 
wife,  at  time  of  her  alleged  mar- 
riage to  husband,  was  a  resident 
of   and   domiciled   in    Massachu- 
setts. 

N.Y. — Dunham  v.  Dunham,  150 
N.Y.S.2d  752.  In  action  for  judgr- 
ment  declaring  that  plaintiff  was 
wife  of  decedent  at  time  of  death, 
evidence  was  insufficient  to  es- 
tablish that  plaintiff,  who  had 
subsequently  remarried,  rather 
than  defendant,  who  had  mar- 
ried decedent  after  a  prior  mar- 
riage, was  decedent's  wife. 

Herbert  v.  Herbert,  147  N.Y.S. 
2d  191.  A  judgment  of  separation 
based  on  personal  jurisdiction  and 
granted  after  defendant  has  ob- 
tained foreign  divorce  decree  fully 
establishes  plaintiff's  status  as  the 
lawful  spouse  of  defendant  de- 
spite subsequent  divorce,  and 
hence  there  is  no  necessity  for  a 
judgment  declaring  marital  status. 

Cohen  v.  Cohen,  129  N.Y.S.2d 
476.  In  action  for  a  declaratory 
judgment  that  plaintiff  is  male 
defendant's  lawful  wife  and  that 
defendants  are  not  lawful  hus- 
band and  wife,  and  that  the  Flor- 
ida divorce  procured  by  the  male 
defendant  and  defendant's  subse- 
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quent  marriage  null  and  void,  tlie  pearance    of    husband    null    and 

supreme  court  must  hold  that  for-  void,  evidence  showed  that  w4fe*s 

cign   court   had  jurisdiction   and  residence  in  Florida  was  not  bona 

that  divorce  and  defendant's  suh-  fide  domicile, 

sequent  marriage  are  valid  in  ab-  ^^    N.Y.-Servino    v.    Servino,     122 

sense  of  evidence  that  male  de-  N.Y.S.2d  595.   Evidence  was  in- 

fendant    was    not    domiciled    m  sufficient  to  support  finding  in  fa- 

Florida   when   divorce   judgment  ^^^  ^f  ^^^  j„  husband's  action 

was  rendered    but  will  not  grant  f„,  decree  adjudging  that  he  was 

injunctive  rehef.   sought  by  the  „„^.h^,f  ^^„^^  ^j           ^  ^^ 

defendants  agamst  plamtift  hold-  .      ^..,    ^        ,  .  ,            ^  , 

,        ir^              1     jrj  c>**y»  t*"e  to  which  was  taken  m 

mg  herself  out  as  male  defend-  *!.../.          • 

ant's  lawful  wife.  "^°^f,  ""^  ^''  ^^^!'  *^^  "7.  ^"^^ 

DeMitry      v.      DeMitry,      106  ^^^^  ^^  ^^"^^  °"  ^^^^  ^^^"^• 

N.Y.S.2d     410.     In     declaratory  gO.l.   N.Y.— Scalone    v.    Scalone,    98 

judgment     action     by     husband  N.Y.S.2d  167. 

against  wife   to   declare    Florida 

divorce  which  was  obtained  with-  80^.    Orcw — Merit  v.  Losey,  194  Ore. 

out   personal   service   on   or   ap-  89,  240  P.2d  933. 


§  426.1,     Discharge  Rights  of  Armed  Forces  Personnel — Weight 
and  Sufficiency  of  Evidence 

Where  general  discharge  under  honorable  conditions  would  en- 
title recipient  to  same  benefits  and  prerequisites  as  an  honorable 
discharge,  evidence  that  inductees  who  had  failed  to  complete  a 
** Loyalty  Certificate  for  Personnel  of  the  Armed  Forces"  could  not 
qualify  for  more  than  a  general  discharge  under  honorable  condi- 
tions was  not  sufficient  to  show,  on  behalf  of  inductees,  irreparable 
injury  which  would  entitle  them  to  preliminary  injunction  restrain- 
ing commanding  general  from  taking  proceedings  against  them 
pending  outcome  of  their  declaratory  judgment  action  concerning 
their  discharge  rights.^°"^* 

80.12.    U.S.— Bernstein  v.  Herren,  136 
F.Supp.  493  (D.C.N.Y.). 

§  427.     Quiet  Title  Action — ^Weight  and  Sufficiency  of  Evidence 

In  an  action  for  a  declaratory  judgment  as  to  title  to  land  and  to 
remove  cloud  on  title  thereto,  plaintiff  must  recover  on  the  strength 
of  his  own  title  and  cannot  rely  upon  the  weakness  of  the  defend- 
ant's title.^^-^ 

In  an  action  for  declaration  of  rights  and  duties  of  parties  under 
an  escrow  contract  where  evidence  was  that  cancellation  notice 
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was  sent  upon  failure  of  purchaser  to  make  timely  payment  an<i 
that  although  a  vendor  was  repeatedly  requested  to  reopen  escrow- 
he  remained  noncommittal,  evidence  established  that  there  was  no 
waiver  of  any  terms  of  the  escrow  contract  and  that  at  no  time  did 
vendors  or  their  agent  give  purchaser  valid  reason  to  believe  that 
its  ri";hts  under  escrow  would  be  restored."  ^'^ 


81.   CaL— Patritti    v.     Glassell,     173 
C.A.2d  479,  343  P.2d  593. 
Colo. — Nelson  v.  Van  Cleve,  143 
Colo.  117,  352  P.2d  269. 
Del.— Layton  v.  Pittard.  38  Del. 
Ch.  291,  150  A.2d  329. 
Ky.— Fisher  v.  Miceli,  291  S.W. 
2d  845. 

N.Y.— Tosti     V.     Bradner.     147 
N.Y.S.2d  277,  4  Misc.2d  640. 
Vt— Savard  v.  George,   125  Vt. 
250.  214  A.2d  76. 

81.1.  Del.— Marvel  v.  Barley  Millroad 
Homes,  Inc.,  104  A.2d  908  (Del.). 
Mich.— Stone  v.  Earp,  331  Mich. 
606,  50  N.W.2d  172.  In  suit  by 
plaintiflF  to  obtain  a  determina- 
tion that  he  was  the  legal  and 
equitable  owner  of  a  dump  truck 
and  dump  trailer,  evidence  sus- 
tained finding  of  trial  judge  that 
defendant  purchased  and  paid 
plaintiflF  for  the  vehicles. 
N.Y.— Tosti  V.  Bradner,  147 
N.Y.S.2d  277.  In  an  action  to  ob- 
tain judgment  barring  defend- 
ant's claims  to  any  estate  or  in- 
terest in  certain  realty  and  ad- 
judging plaintiflF  to  be  owner  of 
an  absolute  and  unencumbered 
title  in  fee  to  the  realty,  evidence 
was  suflftcient  to  entitle  plaintiflF 
to  judgment  sought. 


Ore— Bursell  v.  Brusco,  203  Ore. 
Z7,  275  P.2d  873.  In  action  to 
cancel  deed  from  father  to  son 
and  for  further  declaration  that 
father  was  sole  owner  of  proper- 
ty, evidence  compelled  conclusion 
that  sheriflF  had  deeded  land  to 
county  for  tax  delinquency  be- 
fore father  had  executed  deed  to 
son  and  that  father  had  had  no 
interest  in  land  at  the  time  he 
executed  deed. 

Tex.— Martin  v.  Martin,  230  S.W. 
2d  547  (Tex.).  Where  mother 
sought  to  quiet  title  of  realty  in 
action  against  son's  wife  who 
claimed  under  agreement  of  par- 
ents to  convey  or  devise  their 
homestead  to  son  and  his  wife  in 
consideration  of  their  agreement 
to  care  for  parents,  there  was  no 
assurance  that  either  parties 
would  complete  the  contract,  and 
till  contract  was  completed,  it 
remained  executory,  and  judg- 
ment that  son's  wife  had  equita- 
ble title  but  was  bound  to  support 
the  mother  could  not  be  upheld 
as  a  declaratory  judgment. 

81.2.  Cal.— Major-Blakney  Corp.  v. 
Jenkins,  121  Cal.App.2d  325,  263 
P2d  655. 


§  428.     Stipulations — Weight  and  SufiBciency  of  Evidence 

In  an  action  for  a  declaratory  judgment  and  for  an  injunction 
involving  right  to  church  property,  evidence  sustained  referee's 
findings  establishing  that  local  church  reserved  right  to  control  its 
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own  property,  though  following  doctrine,  spiritual  guidance  and 
leadership  of  general  church  having  an  Episcopal  policy.^**^ 

In  a  suit  by  purchasers  of  four-fifths  interest  in  realty,  to  whom 
one-fifth  had  been  assigned,  against  their  vendors,  assignors  and 
holder  of  an  alleged  mortgage,  to  determine  interest  of  parties  in 
escrow  arising  from  sale  of  premises  pursuant  to  stipulation,  evi- 
dence sustained  finding  that  plaintiflFs  had  right  to  balance  of  money 
held  in  escrow  as  against  any  and  all  defendants,  subject  to  the 
right  of  their  assignor  to  receive  from  such  funds  such  proportion 
as  might  be  determined  to  be  due  in  pending  accounting  action.**-* 


83.  U.S- — American  Insurance  Co.  v. 
Lester,  233  F.2d  778.  Parties  to 
fire  insurance  companies'  action 
for  declaratory  judgment  as  to 
defendant  mining  corporation  and 
individual  defendant's  rights  to 
recover  for  loss  by  fire  of  insured 
coal  tipple  were  bound  by  agree- 
ment between  adjustment  bu- 
reau's manager  and  corporation's 
general  manager  as  to  sound 
value  of  tipple  in  amount  of  loss 
and  damage  in  absence  of  fraud. 

86.1.  Conn. — Independent  Methodist 
Episcopal  Church  v.  Davis,  137 
Conn.  1,  74  A.2d  203. 
N.Y. — See  also,  Cadman  Memo- 
rial Congregational  Society  of 
Brooklyn  v.  Kenyon,  306  N.Y. 
151,  116  N.E.2d  481.  In  action  by 
local  religious  society  and  church 
for  judgment  declaring  that  gen- 
eral council  of  churches  of  plain- 
tiffs' denomination  had  no  au- 
thority to  consummate  union  of 


such  denomination  with  another 
denomination,  and  for  injunction 
restraining  general  council  from 
consummating  such  union  and 
from  merging  its  funds  with 
those  of  the  other  denominations, 
evidence  was  insufficient  to  es- 
tablish any  direct  or  beneficial  in- 
terest on  the  part  of  the  plaintiffs 
in  and  to  the  unrestricted  funds 
of  general  council,  or  to  show 
that  any  such  general  funds  were 
to  be  used  for  otTier  than  author- 
ized charter  purposes.  The  proof 
having  established  that  the  pro- 
posed union  was  voluntary  and 
would  in  no  way  interfere  with 
plaintiffs'  faith  or  manner  of  wor- 
ship, there  was  no  basis  or  neces- 
sity for  declaratory  judgment  en- 
joining general  council  in  any  re- 
spect. 
86.2.  Utah — Ma  this  v.  Madsen,  1 
Utah  2d  46,  261  P.2d  952. 


§  429.    Mortgages,  Deeds  of  Trust— Weight  and   Sufficiency  of 
Evidence 

In  an  action  for  a  declaratory  judgment  that  defendant's  chattel 
mortgage  on  automobile  was  void  and  directing  the  possessor  of 
automobile  to  deliver  it  to  the  plaintiff  who  had  allegedly  paid  the 
mortgage,  where  the  evidence  was  not  sufficient  to  uphold  the  plain- 
tiff's ownership  of  the  automobile  the  judgment  would  be  reversed 
and  new  trial  granted."^-^ 
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87.   Cal.— De   Martini  v.  Lamb,   171 
C.A.2d  587,  340  P.2d   1041. 
Iowa — Dorcas    v.    Hamiel,    248 
Iowa  290.  78  N.W.2d  661. 

87.1.  N.Y.— Benson  v.  The  Citizens 
National  Bank  of  Waverly,  New 
York,  1  App.Div.2d  747,  146 
N.Y.S.2d  844. 

Ohio— See  also,  Battle  v.  Patsy 
Auto  Sales,  Inc.,  89  Ohio  App. 
231,  99  N.E.2d  812.  In  action  by 
automobile  buyer  against  seller 
and  purported  assignee  of  note 
secured  by  chattel  mortgage  on 
automobile  for  declaratory  judg- 


ment defining  rights  of  parties, 
evidence  failed  to  establish  such 
identity  of  seller  and  purported 
assignee  in  their  dealing  with 
plaintiff  as  would  justify  recon- 
struction of  transaction  between 
parties  as  the  loaning  of  money 
so  that  transaction  could  be 
found  to  be  infected  with  usury. 

91.  Minn. — Ketterer  v.  Independent 
bchool  Dist.  No.  1  of  Chippewa 
County,  248  Minn.  212,  79  N.W. 
2d  428;  Kingpin  Inc.  v.  Hillcrest 
Development,  267  Minn.  256,  126 
N.W.2d  435. 


§  430.    Pendency  of  Another  Action — Weight  and  SuflBciency  of 
Evidence 


94.  Ohio— Central  Natl.  Bank  of 
Cleveland  v.  International  Sales 
Co.,  87  Ohio  App.  207,  91  N.E.2d 
532,  holding  that  where  no  bill 
of  exception  to  proceedings  of 
trial  court  was  Bled  and  it  did 
not  affirmatively  appear  that 
there  was  another  action  in  the 
municipal  court  pending  between 


the  parties  as  contended  by  the 
defendant,  contention  that  munic- 
ipal court  was  without  jurisdic- 
tion or  power  to  render  a  declar- 
atory judgment  due  to  pendency 
of  another  action  between  same 
parties  involving  same  subject 
matter  would  not  be  considered. 


§  431.    Abandonment — Weight  and  Sufficiency  of  Evidence 

In  an  action  for  declaratory  judgment  to  determine  ownership 
of  land  which  allegedly  had  been  dedicated  as  public  green,  evidence 
was  sufficient  to  establish  that  people  of  township  had  accepted  such 
dedication  and  that  public  had  not  abandoned  such  dedication. '••' 

In  an  action  by  town  against  gravel  pit  operators  to  obtain  judg- 
ment declaring  operators  subject  to  certain  zoning  ordinances  and 
to  enjoin  operators  from  excavating  and  selling  sand  and  gravel, 
from  using  structures  and  machinery  in  connection  therewith, 
wherein  operators  counterclairaed  for  declaration  that  ordinances 
were  unconstitutional  and  for  an  injunction  preventing  town  from 
enforcing  ordinances  against  defendants,  evidence  established  that 
use  of  the  land  as  sand  and  gravel  pit  was  not  abandoned.'*** 


96.1.   Ohio — Carter     v.     Swan, 
N.E.2d  107  (Ohio). 


114      96.2.    N.Y.— Town  of  Somers  V.  Cam- 
arco,  126  N.Y.S.2d  154. 
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§  431.1.     Restrictions  on  Realty — ^Weight  and  Sufficiency  of 
Evidence 

The  matter  of  weight  and  sufficiency  of  the  evidence  in  actions 
seeking  a  declaration  as  to  the  validity  and  enforceability  of  restric- 
tive covenants  upon  realty  is  best  exemplified  by  reference  to  the 
individual  cases.'*- ^* 


92.12.  Fla. — Sinclair  Refining  Co.  v. 
Watson,  65  So.2d  732  (Fla.)-  In 
action  for  decree  declaring  valid- 
ity and  enforceability  of  restric- 
tive covenant  limiting  use  of 
track  to  street,  highway  or  side- 
walk purposes,  evidence  showed 
there  had  not  been  such  a  change 
of  circumstances  as  would  make 
it  inequitable  to  enforce  the  re- 
strictive covenant. 
Md. — ^Coomcs  v.  Aero  Theatre 
and  Shopping  Center,  Inc.,  207 
Md  432,  114  A.2d  681.  In  an  ac- 
tion for  a  declaratory  judgment 
and  injunction  against  certain  use 
of  land,  the  evidence  established 
that  complainant-grantor  and 
grantee  had  intended  to  impose 
a  restriction  upon  use  of  the  land 
that  would  bind  successors  to 
title,  restricting  use  in  competi- 
tion with  use  of  grantor's  re- 
maining land. 

Turner  v.  Brocato,  206  Md. 
336,  111  A.2d  855.  In  suit  by  own- 
ers of  lots  in  suburban  residen- 
tial development  subject  to  re- 
strictions against  business  use 
thereof  for  declaration  that  de- 
fendant's lot  was  part  of  develop- 
ment and  hence  similarly  restrict- 
ed, though  conveyed  by  developer 
and  by  his  grantee  to  defendant 
without      restrictions,      evidence 


showed  that  lot  was  part  of  de- . 
velopment  and  always  so  regard- 
ed by  those  who  dealt  with  it, 
though  it  was  not  numbered  on 
plats  of  development. 
S.C.— Martin  v.  Cantrell,  225  S.C. 
140,  81  S.E.2d  37.  In  action  seek- 
ing declaratory  judgment  that  re- 
strictions upon  realty,  prohibiting 
its  use  for  other  than  residential 
purposes,  were  invalid,  evidence 
showed  that  plan  of  subdivision 
from  beginning  contemplated 
that  restricted  area  was  to  be 
used  only  for  residential  pur- 
poses, and  that  landowners  since 
that  time  had  rested  confident  in 
belief  that  they  were  purchasing 
property  which  would  be  protect- 
ed by  such  general  plan. 
Tex. — Davis  v.  Congregation 
Shearith  Israel,  283  S.W.2d  810 
(Tex.Civ.App.).  In  a  suit  for  de- 
claratory judgment  that  plaintiff 
religious  congregation's  land  was 
not  burdened  with  deed  restric- 
tions preventing  its  use  for 
church  and  religious  educational 
purposes,  undisputed  evidence 
showed  that  former  owner  of 
tract  including  such  land  did  not 
adopt  general  plan  or  scheme  of 
restrictions  applicable  to  entire 
tract. 


§  432.     Citizenship— Weight  and  Sufficiency  of  Evidence 

In  actions  for  declaratory  judgments  involving  the  rights  of  na- 
tionals and  aliens,  the  weight,  and  sufficiency  of  the  evidence  is 
best  exemplified  by  reference  to  the  cases. '''•^ 
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97.  U.S.— De  Vargas  v.  Brownell, 
C.A.Tex.,  251  F.2d  869;  Eng.  v. 
Dulles,  C.A.N.Y..  263  F.2d  834; 
Wong  Kwai  Sing  v.  Dulles. 
C.A.Cal.,  265  F.2d  131,  cert.  den. 
80  S.Ct.  72,  361  U.S.  839,  4  L.Ed. 
2d  78;  Eng.  Wee  Lem  v.  Dulles. 
C.A.N.Y.,  266  F.2d  550. 

Liacakos  v.  Kennedy,  D.C., 
195  F.Supp.  30. 

97.1.  U.S.— Lee  Wing  Hong  v. 
Dulles,  214  F.2d  753,  which  held 
that  the  evidence  in  the  declara- 
tory judgment  action  supported 
finding  that  persons  claiming  to 
be  nationals  of  the  United  States 
were  in  fact  such  nationals. 

Avila-Contreras  v.  McGranery. 
112  F.Supp.  264.  In  action  by 
Mexican  citizens  and  nationals, 
who  had  entered  as  temporary 
visitors,  for  suspension  of  depor- 
tation pursuant  to  statute  giving 
attorney  general  discretion  to 
grant  suspension,  even  if  peti- 
tion alleged  statement  of  claim 
for    declaratory    judgment,    evi- 


dence could  not  support  such 
claim  in  view  of  facts  there  was 
no  dispute  as  to  Mexicans'  status. 

Barreiro  v.  McGrath,  108  F. 
Supp.  685.  In  an  action  by  an 
alien  for  declaratory  judgment 
that  he  was  eligible  for  suspen- 
sion of  deportation  and  was  eli- 
gible for  United  States  citizen- 
ship, evidence  was  insufficient  to 
establish  that  it  was  result  of 
mistake  that  alien  signed  appli- 
cation for  relief  from  military 
service  so  as  to  bar  him  from 
ever  becoming  a  citizen  of  the 
United  States. 

Toshio  Kando  v.  Acheson,  98 
F.Supp.  884.  In  action  for  judg- 
ment declaring  American-born 
Japanese  a  national  of  the  United 
States,  the  evidence  established 
that  the  entry  of  American-born 

Japanese  into  armed  services  of 
Japan  during  war  with  United 
States  was  voluntary  so  that  loss 
of  nationality  resulted. 


§  433.    Trusts — Weight  and  Sufficiency  of  Evidence 

In  an  action  for  declaratory  judgment  as  to  the  right  to  proceeds 
of  life  policies  as  between  named  beneficiaries  and  assignee  of  pol- 
icies, evidence  established  that  assignments  were  made  for  benefit 
of  beneficiaries,  to  prevent  change  of  beneficiaries,  and  to  secure 
payment  to  be  made  by  assignee  in  payment  of  current  and  delin- 
quent premiums  and  prior  policy  loan,  and  executor  of  deceased 
assignee's  estate  must  account  to  beneficiaries  for  proceeds  of 
policies  in  excess  of  payment  thus  secured.'^*  ^ 

In  suit  by  principal  income  beneficiary  of  trust  created  by  will 
of  decedent  seeking  declaration  of  beneficiary's  rights  and  legal 
relations  as  between  herself  and  remainderman  of  trust,  evidence 
was  insufficient  to  establish  that  income  beneficiary  had  been  prej- 
udiced or  the  remainderman  had  gained  advantage  to  her  detriment 
such  as  would  entitle  her  to  charges  against  corpus  oi  estate."-' 

A  declaratory  judgment  that  all  right,  title,  interest  and  owner- 
ship in  and  to  property  was  in  local  church  did  not  leave  the  prop- 
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erty  free  from  trust  purposes,  and  was  not  improper  for  failure  to 
state  the  uses  and  trusts  upon  which  the  property  was  to  be 
held.9«-2 


Cal.— Bcrri  v.  Berri,  5  Cal.Rptr. 
857,  54  C.2d  407,  353  P^d  569; 
Brown  v.  Memorial  Nat.  Home 
Foundation,  162  C.A.2d  513,  329 
P.2d  118,  cert.  den.  79  S.Ct.  353, 
358  U.S.  943,  3  L.Ed.2d  352. 
Fla. — Fleming  v.  Hillsborough 
County,  App.,  107  So.2d  162. 
Ky.— Citizens  Fidelity  Bank  & 
Trust  Co.  V.  Leake,  380  S.W.2d 
264. 

Mass. — Bodeman  v.  Martha's 
Vineyard  Nat.  Bank  of  Tisbury» 
330  Mass.  125,  111  N.E.2d  670. 
In  beneficiary's  action  against 
trustee  and  cobencficiary  for  dec- 
laration of  rights,  finding  of  trial 
judge  that  cobencficiary,  who  had 
owned  two-thirds  of  property  be- 
fore   execution    of    trust    instru- 


ment by  which  each  became 
equitable  tenants  in  common  of 
property  with  chance  to  succeed 
to  whole  property  by  survivor- 
ship, had  not  been  coerced  in  ex- 
ecution of  trust  instrument  by 
beneficiary,  who  had  formerly 
owned  only  one-third  interest  in 
property,  was  sustained  by  evi- 
dence. 

Mo. — Sheets  v.  Thomann,  App., 
336  S.W.2d  701. 

98.1.  Mo. — Boyle  v.  Crimm,  363  Mo. 
731,  253  S.W.2d  149. 

99.1.  Ohio— Fletcher  v.  Stanton,  124 
N.E.2d  495  (Ohio  App.),  see  also, 
124  N.E.2d  493. 

99.2.  Conn. — Independent  Methodist 
Episcopal  Church  v.  Davis,  137 
Conn.  1,  74  A.2d  203. 


§  433.1.    Municipal  Corporations;  Officers — ^Weight  and 
Sufficiency  of  Evidence 

In  a  suit  to  have  extension  of  the  corporate  limits  of  a  city  de- 
clared void  and  to  enjoin  the  city  from  extraditing  any  municipal 
authority  over  an  exterritory,  the  evidence  failed  to  show  that  an- 
nexation of  such  territory  was  so  arbitrary,  unjust  and  unreason- 
able as  to  amount  to  abuse  of  the  discretion  vested  by  statute  in 
city  council  and  electorate."- '° 

The  proof  in  an  action  for  a  declaratory  judgment  determining 
the  amount  of  sheriff's  compensation  for  collecting  school  taxes  was 
not  adequate  to  enable  final  and  correct  decision  to  be  made,  and 
case  would  be  remanded  for  taking  of  further  proof  designed  to 
show  what  portion  of  the  time  of  the  sheriff  and  his  deputies  was 
devoted  to  tax  collection  work."-^^ 


99.10.    Mo. — Waller  v.  City  of  Macon, 
277  S.W.2d  886  (Mo.App.). 


99.11.  Ky.— Board  of  Education  of 
Lawrence  County  v.  Workmen, 
256  S.W.2d  528  (Ky.). 
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§  434.     Racial  Discrimination — ^Weight  and  Sufficiency  of 
Evidence 

In  a  suit  against  the  registrar  of  voters  for  a  declaration  as  to, 
and  relief  against,  discriminatory  practices  in  the  registration  of 
Negro  voters,  the  evidence  sustained  finding  that  the  registrar  con- 
sistently discriminated  against  Negroes  who  applied  for  registration 
to  vote.®"^ 

In  actions  for  declaratory  and  injunctive  relief  that  exclusion  of 
Negroes  from  municipal  swimming  pool  was  discriminatory ^-^  and 
that  zoning  ordinances  prohibiting  Negroes  from  residing  in  cer- 
tain districts  of  city  were  unconstitutional,^'^  the  evidence  must 
fully  and  completely  establish  proof  of  the  allegations  to  sustain 
findings.3-^  Claims  based  merely  upon  assumed  potential  invasion 
of  rights  are  not  enough  to  warrant  judicial  determination  by  way 
of  declaratory  judgment.^** 


U.S.— Brown  v.  Ramsey,  185  F. 
2d  225.  In  suit  by  Negro  student 
at  high  school  maintained  for  Ne- 
groes by  city  for  a  declaratory 
judgment  and  injunctive  relief, 
charging  school  officials  with  the 
practice  and  custom  of  denying 
Negro  children  educational  op- 
portunities and  advantages  sub- 
stantially equal  to  those  afforded 
white  children  in  violation  of  the 
Fourteenth  Amendment  to  the 
Federal  Constitution,  evidence 
sustained  finding  that  there  was 
no  discrimination  with  respect  to 
facilities  or  instruction. 

Hoxie  School  Dist.  No.  46  of 
Lawrence  County,  Ark.  v. 
Brewer,  137  F.Supp.  364.  In  ac- 
tion by  consolidated  school  dis- 
trict, its  directors  and  superin- 
tendent for  declaratory  judgment 
and  injunction  to  prevent  defend- 
ants from  further  interference 
with  operation  of  schools  on  de- 
segregated basis,  evidence  estab- 
lished that  defendants  had  done 
things  complained  of  in  the  pe- 
tition. 


Lucy  V.  Adams,  130  F.Supp. 
235.  In  class  action  against  dean 
of  admissions  of  state  university 
for  declaratory  judgment  and  in- 
junction brought  by  applicants 
who  were  allegedly  refused  ad- 
mittance to  university  on  account 
of  their  race  and  color,  for  them- 
selves and  all  other  Negroes  sim- 
ilarly situated,  evidence  estab- 
lished that  there  was  no  written 
policy  or  rule  excluding  prospec- 
tive student  from  admission  on 
account  of  race  or  color,  but 
there  was  tacit  policy  to  that  ef- 
fect, that  dean  of  admissions  had 
pursued  such  policy  in  denying 
applications  for  admissions,  and 
that  applicants  were  denied  ad- 
mission solely  on  account  of  their 
race  and  color. 

3.1.  U.S.— Bryce  v.  Byrd,  201  F.2d 
664. 

3.2.  U.S.— Williams  v.  Kansas  City, 
Missouri,  104  F.Supp.  848.  In  ac- 
tion by  plaintiffs  who  were  ex- 
cluded from  municipal  swimming 
pool  because  of  their  race,  for  de- 
claratory judgment  injunction  for 
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deprivation  under  color  of  state 
law  of  rights  secured  to  them  un- 
der the  Fourteenth  Amendment 
to  the  United  States  Constitu- 
tion, evidence  established  that 
swimming  pool  constructed  and 
maintained  by  city  for  use  and 
enjoyment  of  Negro  citizens  was 
not  substantially  equal  in  charac- 
ter, location,  appointments,  and 
facilities  generally  with  major 
swimming  pools  constructed  and 
maintained  by  city  for  use  and 
enjoyment  of  white  citizens. 
3^.  U.S. — Monk  v.  City  of  Birming- 
ham, 87  F.Supp.  538.  In  class  ac- 
tion by  Negro  property  owners 
in  the  City  of  Birmingham  for  a 
declaration  that  zoning  ordi- 
nances prohibiting  Negroes  from 
residing  in  certain  districts  of  the 
city  and  prohibiting  persons  of 
the  white  race  from  residing  in 
certain  other  districts  were  un- 
constitutional and  for  injunctive 


relief,  complaint  and  proof 
showed  an  actual  justiciable  con- 
troversy and  that  action  was  a 
proper  class  action. 

3.4.  U.S.— Johnson  v.  Crawfis,  128 
F.Supp.  230.  In  suit  for  declara- 
tory and  injunctive  relief  by  Ne- 
gro minor  who  had  been  ad- 
judged insane  by  probate  court 
and  denied  admission  to  state 
hospital  for  nervous  diseases, 
against  superintendent  of  hospi- 
tal and  members  of  the  board,  al- 
leging violation  of  his  constitu- 
tional rights,  evidence  established 
that  denial  of  admission  amount- 
ed to  official  act  of  superintend- 
ent in  use  of  his  discretion  as  to 
accepting  patients  beyond  maxi- 
mum capacity  of  the  hospital. 

3.5.  U.S.— Taylor  v.  Brotherhood  of 
Railway  &  Steamship  Clerks, 
Freight  Handlers*  Express  and 
Station  Employees,  106  F.Supp. 
438. 


§  435.    Sales — Weight  and  Sufficiency  of  Evidence 

The  matter  of  weight  and  sufficiency  of  evidence  in  actions  for 
declaratory  judgment  involving  sales  and  sales  agreements  is  best 
exemplified  by  reft*  nee  to  the  individual  cases.^-^ 


4.1.  Gal. — Ascherman  v.  McKee,  143 
Cal.App.2d  277,  299  P.2d  367.  In 
action  for  declaratory  judgment, 
evidence  sustained  trial  court's 
finding  that  timber  buyers  did 
not  breach  their  covenant  not  to 
assign  timber  contract  or  their 
rights  thereunder  without  con- 
sent of  landowner. 

Pickens  v.  Johnson,  107  Cal. 
App.2d  778,  238  P.2d  40. 

La  Jolla  Casa  de  Manana  v. 
Hopkins.  98  Cal.App.2d  339,  219 
F.2d  871.  In  action  for  a  declar- 
atory judgment  with  respect  to 
contract  of  sale  of  resort  hotel, 
trial  court  was  not  bound  to  ac- 


cept as  true  the  uncontradicted 
testimony  of  the  vendor  as  to  the 
intention  of  the  party  to  the  con- 
tract, where  vendor  was  repre- 
sented in  negotiation  leading  up 
to  the  contract  by  the  counsel 
who  drew  the  contract,  and  pur- 
chaser was  dead  at  the  time  of 
the  trial  and  could  not  refute  the 
testimony  of  the  vendor. 
Ky. — Citizens  Fidelity  Bank  & 
Trust  Co.  V.  Curlin.  281  S.W.2d 
537  (Ky.).  In  action  for  declara- 
tion of  rights,  damages  and  in- 
junction against  use  as  highway 
of  land  never  acquired  from 
plaintiff,  evidence  established  that 
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plaintiff  had  agreed  to  sell  the 
county  for  a  stated  sum  a  strip 
of  land  separated  from  old  high- 
way by  another  strip  of  plain- 
tiff's land. 

Miss. — Tower  Underwriters,  Inc. 
V.  CuUey,  211  Miss.  788,  53  So.2d 
94.  In  action  by  claimant  against 
loan  broker  on  franchise  contract 
for  sale  of  loan  business  and  to 
be  declared  owner  of  loan  busi- 
ness, for  an  accounting  and  for 
possession  of  business,  evidence 
was  sufficient  to  sustain  hnding 
that  loan  broker  had  notice  of 
causes  for  cancellation  of  fran- 
chise contract  when  broker  en- 
tered agreement  to  operate  loan 
business  for  claimant's  benefit. 
Mo.— Fisher  v.  Miceli,  291  S.W. 
2d  845  (Mo.).  In  action  by  for- 
mer husband  against  former  wife 
for  decree  declaring  that  former 
husband  was  owner  of  one-half 
interest  in  certain  real  estate,  title 
to  which  had  been  conveyed  dur- 
ing their  marriage  to  former  wife 
after  spouses  had  signed  contract 
which  obligated  both  spouses  to 
pay  purchase  price  thereof  but 
which  was  ambiguous  as  to 
whom  title  was  to  be  conveyed, 
evidence  supported  trial  court's 
finding  that  the  former  husband 
had  agreed  that  title  was  to  be 
conveyed   to   former  •  wife   alone. 

N.H.— United  States  Fidelity  & 
Guaranty  Co.  v.  Minault.  96  N.H. 
168,  72  A.2d  161.  Evidence  with 


respect  to  negotiations  for  sale  of 
insured  automobile  by  insured  to 
purchaser  whose  wife  was  given 
permission  by  insured  to  drive 
automobile  to  another  city  to  ob- 
tain money  to  pay  for  automo- 
bile, established  that  title  had  not 
passed  when  wife  was  involved 
in  accident  on  way  to  city,  and 
that  liability  policy  was  still  in 
effect. 

Tex. — Pace  Corp.  v.  Jackson,  155 
Tex.  179,  275  S.W.2d  849.  In  ac- 
tion for  declaratory  judgment 
construing  contract  providing  for 
sale  of  defendant's  stock  in  plain- 
tiff corporation  and  providing 
that  corporation  would  supply- 
cigarettes  to  defendant  under  cer- 
tain terms  and  conditions,  evi- 
dence supported  finding  that 
plaintiffs  intended  to  furnish  cig- 
arettes for  defendant's  wholesale 
business. 

Hoehenberger  v.  Schnitzer,  235 
S.W.2d  466  (Tex.).  In  suit  for 
declaratory  judgment  construing 
oral  agreement  to  divide  commis- 
sions for  sale  of  certain  realty 
between  two  real  estate  salesmen 
and  real  estate  dealer,  evidence 
presented  on  behalf  of  salesman 
who  closed  the  sale  after  first 
salesman  left  dealer's  employ 
failed  to  show  that  he  was  en- 
titled to  share  in  commission  de- 
rived from  the  sale  already  un- 
dertaken by  another. 


§  436.     Conspiracy — ^Weight  and  Sufficiency  of  Evidence 

In  an  action  for  a  judgment  declaring  that  landlord's  lease  to  the 
tenant  was  valid  and  subsisting,  and  that  the  plaintiff,  an  assignee 
of  the  tenant,  was  entitled  to  all  the  benefits  thereunder,  and  that 
lease  subsequently  executed  in  favor  of  the  new  tenant  was  illegal 
and  void,  the  evidence  was  insufficient  to  establish  that  landlord 
and  new  tenant  had  conspired  to  deprive  plaintiff  of  its  rights  and 
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that  dispossession  proceeding  against  old  tenant  was  prosecuted 
pursuant  to  such  conspiracy.*-^ 

5.1.  N.Y.— Bergen  Meat  Co.  v. 
Chelsea  23rd  St.  Corp.,  126 
N.Y.S^d  826. 

§  437.    Contracts — ^Weight  and  Sufficiency  of  Evidence 

Different  instances  concerning  the  weight  and  sufficiency  of  evi- 
dence in  actions  for  declaratory  judgments  as  to  rights  under  con- 
tracts between  municipal  corporations  or  their  commissions  or 
officers  and  individuals  are  set  out  in  the  footnote  below.'^-^  Also 
set  out  are  cases  involving  rights  under  sales  contracts;''-*  corpo- 
ration agfreements ;^-*  options  in  leases;''-^  insurance  provi- 
sions;''-* contracts  for  sale  of  land;^-*  and  other  agreements.^-'' 


Collective  bargaining  contract 

U^S^Allied  Oil  Workers  Union 
V.  Ethyl  Corp.,  C.A.La.,  341  F.2d 
47; 

Marshall  v.  Central  of  Georgia 
Ry.  Co.,  D.C.Ga.,  147  F.Supp. 
855; 

Detroit  &  T.  S.  L.  R.  Co.  v. 
New  York  Cent.  R.  Co.,  C.A. 
Mich.,  233  F.2d  168;  Gulf  Oil 
Corp.  v.  American  Louisiana 
Pipe  Line  Co.,  C.A.Mich.,  282 
F.2d  401;  Texas  &  N.  O.  R.  Co. 
V.  City  of  New  Orleans  By  and 
Through  Public  Belt  R.  R.  Com- 
mission for  City  of  New  Orleans, 
C.A.La..  292  F.2d  607; 

Jones  v.  Pepsi-Cola  Co.,  D.C. 
Neb.,  223  F.Supp.  650. 
Cal.— Elk  River  Mill  &  Lumber 
Co.  V.  Georgia-Pacific  Corp.,  164 
C.A.2d  459.  330  P.2d  404;  Ham- 
rick  V.  Acme  Cigarette  Service, 
164  C.A.2d  340,  330  P.2d  419; 
Edgar  Rice  Burroughs,  Inc.  v. 
Commodore  Productions  &  Ar- 
tists, Inc.,  167  C.A.2d  463,  334 
P.2d  922;  Wardlow  v.  Pozzi,  170 
C.A.2d  208,  338  P.2d  564;  Mori- 
arty  v.  Carlson,  7  Cal.Rptr.  282, 
184  C.A.2d  51;  Rossi  v.  Hackett, 


12  Cal.Rptr.  12,  190  C.A.2d  400; 
Amerson  v.  Christman,  68  Cal. 
Rptr.  378,  261  C.A.2d  811; 

Daft  V.  Enos,  155  C.A.2d  315, 
318  P.2d  66; 

Realty  Co.  of  America  v.  Bur- 
ton, 160  C.A.2d  178,  325  P.2d 
171; 

Gregers  v.  Peterson  Ice  Cream 
Co.,  158  C.A.2d  746,  323  P.2d 
572. 

Lewis  v.  Hanson,  36  Del.Ch. 
235,  128  A.2d  819,  affd.  78  S.Ct. 
1228,  357  U.S.  235,  2  L.Ed.2d 
1283,  reh.  den.  79  S.Ct.  10,  358 
U.S.  858,  3  L.Ed.2d  92. 
Fla.— Reid  v.  Johnson,  App.,  106 
So.2d  624;  Gars  v.  Woodard, 
App.,214So.2d385; 

Rodgers  v.  Kajax  Realty  Co., 
App.,  165  So.2d  259. 
Hawaii — Application  of  Air  Ter- 
minal   Services,    Inc.,    47    Haw. 
499,  393  P.2d  60. 

m.— -Illinois  Cent.  R.  Co.  v. 
Michigan  Cent.  R.  Co.,  18  111. 
App.2d  462,  152  N.E.2d  627. 

Heuvelman  v.  Triplett  Elec. 
Instrument  Co.,  23  Ill.App.2d 
231,  161  N.E.2d  875. 
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Kan.— Oliver  v.  Nugen,  180  Kan. 
823,  308  P.I'd  132;  Pan  Am.  Pe- 
troleum Corp.  V.  Cities  Service 
Gas  Co.,  191  Kan.  511,  382  P.2d 
645. 

Ky. — Lewis  v.  Board  of  Ed.  of 
Johnson  County,  348  S.W.2d  921. 
La. — Texaco,  Inc.  v.  Vermillion 
Parish  School  Bd.,  App.,  145 
So.2d  383,  affd.  in  part  and  revd. 
in  part  on  oth.  grds.,  244  La. 
408,  152  So.2d  541. 
Md.— Clarke  v.  Lacy,  213  Md. 
482,  132  A.2d  478;  Register  of 
Wills  for  Kent  County  v.  Black- 
way,  217  Md.  1,  141  A.2d  713; 
Burrough  Intern.  Co.  v.  Datron- 
ics  Engineers,  Inc.,  254  Md.  327, 
255  A.2d  341. 

Mast. — Wasserman  v.   Locatelli, 
343  Mass.  82,  175  N.E.2d  914. 
Mass. — Leonard  v.  Eastern  Mas- 
sachusetts St.  Ry.  Co.,  335  Mass. 
308,  140  N.E.2d  187. 
Minn. — Craigmile     v.     Sorenson, 
248  Minn.  286,  80  N.W.2d  45. 
Mo. — Superior    Concrete    Acces- 
sories   v.    Kemper,    284    S.W.2d 
482. 

Mont— Griffith  v.  McAlear,  136 
Mont.  234,  346  P.2d  980. 
Ncv. — Fredricks  v.  City  of  Las 
Vegas,  76  Nev.  418.  356  P.2d639. 
N.M.— DeVilliers  v.  Balcomb,  79 
N.M.  572,  446  P.2d  220. 
N.Y.— New  York,  S.  &  W.  R. 
Co.  V.  Central  R..  Co.  of  N.  J., 
163  N.Y.S.2d  567,  3  A.D.2d  999, 
aflFd.  181  N.Y.S.2d  504,  5  N.Y.2d 
828,  155  N.E.2d401; 

Marson  v.  Marson,  173  N.Y.S. 
2d  416,  9  Misc.2d  599,  mod.  on 
oth.  grds.  175  N.Y.S.2d  82, 
6  A,D,2d  786,  rearg.  den.  181 
N.Y.S.2d  166,  two  cases,  7  A.D. 
2d  719,  cross  motion  den.  188 
N.Y.S.2d  550,  6  N.Y.2d  844,  160 
N.E.2d  85,  affd.  190  N.Y.S.2d 
998,  6  N.Y.2d  925,  161  N.E.2d 
212;  Schiff  v.  Kirby,  194  N.Y.S. 
2d  695,  22  Misc.2d  786. 


N.D. — Ireland  v.  Charlesworth, 
98  N.W.2d  224. 

Ohio— Jaffe  v.  Patterson  Realty 
Co.,  App.,  133  N.E.2d  655;  Kon- 
tonickas  v.  Kontonickas,  App., 
140  N.E.2d  903;  Beach  v.  Baker, 
App.,  151  N.E.2d  677. 
Okl.— Kirtley  v.  Kirtley,  301 
P.2d  671. 

Ore* — Doherty  v.  Harris  Pine 
Mills,  Inc.,  211  Ore.  278,  315  P.2d 
566. 

Pa.— Rose  v.  Rose,  385  Pa.  427, 
123  A.2d  693. 
7.L  DcL — Gunnip  v.  Lautenklos,  33 
DelCh.  415.  94  A.2d  712.  In  ac- 
tion for  declaratory  judgment  and 
mandatory  injunction  to  compel 
school  building  commission  to 
award  construction  contract  to 
plaintiff,  whose  formal  bid  was 
not  the  lowest,  but  who  had  sub- 
mitted a  letter  with  his  bid  mak- 
ing certain  substitutions  in  speci- 
fication and  decreasing  his  bid  so 
that  it  became  the  lowest,  evi- 
dence established  that  the  com- 
mission, in  refusing  to  accept  the 
letter,  acted  in  good  faith  and  in 
the  proper  exercise  of  its  discre- 
tion after  giving  due  weight  to 
all  factors  which  were  legally 
proper  matters  for  its  considera- 
tion. 

Fla. — Board  of  Public  Instruction 
of  Dade  County  v.  Bradford 
Builders,  Inc.,  81  So.2d  496 
(Fla.).  In  a  suit  by  a  contractor 
for  declaratory  judgment  deter- 
mining liability  of  parties  to  con- 
tract for  erection  of  school  build- 
ing as  result  of  additional  work 
required  because  of  use  of  al- 
legedly defective  beams,  record 
supported  the  chancellor's  deci- 
sion that  board  of  public  instruc- 
tion was  liable  for  amount  to 
remedy  supposed  defect. 
Ga. — West  v.  Housing  Authority 
of  City  of  Atlanta,  211  Ga.  133, 
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84  S.£.2d  30.  In  an  action  to  en- 
join housing  authority  from  con- 
demning plaintiff's  land  for  hous- 
ing project  and  for  judgment  de- 
claring authority  to  be  in  abuse 
of  discretion,  evidence  sustained 
finding  that  authority  had  not 
acted  in  abuse  of  discretion  in 
determining  the  necessity  for 
housing  project. 

Mats. — Ryan  v.  City  of  Somer- 
ville  et  al,  328  Mass.  324,  103 
N.£.2d  707.  In  action  against  city 
to  have  garbage  collection  con- 
tract declared  valid,  wherein  city 
contended  that  contract  was  in- 
valid on  ground  that  it  did  not 
contain  certification  by  city  audi- 
tor as  required  by  law,  trial 
judge's  finding  that  there  was  no 
certification  was  not  plainly 
wrong. 

Mimu — Huff  V.  Sauer,  243  Minn. 
425,  68  N.W.2d  252.  Evidence  es- 
tablished that  respondents  were 
de  facto  officers  of  the  police  civil 
service  commission  for  Bemidji 
and  that  public  policy  required 
that  their  actions  as  such  be  con- 
sidered valid. 

S.C. — City  of  Spartanburg  v.  B la- 
lock,  223  S.C.  252,  75  S.E.2d  361. 
In  action  for  declaratory  judg- 
ment with  respect  to  power  of 
city  council  to  fix  rates,  etc.,  for 
water  works  system  of  city,  and 
for  determination  of  the  validity 
of  certain  policies  and  practices 
followed  by  commissioners  of 
public  works,  evidence  failed  to 
establish  that  commissioners  used 
any  funds  improperly  or  illegally. 
Wis- — Denning  v.  City  of  Green 
Bay,  271  Wis.  230,  72  N.W.2d 
730.  In  an  action  for  judgment  de- 
claring that  contract  between  city 
and  partnership  for  construction 
of  water  line  was  invalid  and  that 
revenue  bond  issue  to  provide 
funds  for  such  construction  was 


invalid,  evidence  sustained  finding 
that  the  water  pipeline  was  an 
extension  or  addition  to  city's  ex- 
isting water  system. 

72,  U.S. — Cummings  v.  Moore,  202 
F.2d  145.  In  action  for  declara- 
tory judgment  that  plaintiff  was 
not  infringing  patent  of  defend- 
ant, evidence  was  insufficient  to 
establish  that  settlement  proceed- 
ings between  parties  constituted 
recognition  of  rights  in  defendant 
superior  to  those  of  plaintiff  re- 
lating to  manufacture  and  sale  of 
patented  article. 

CaL — Record  Machine  &  Tool 
Co.  V.  Pageman  Holding  Corpo- 
ration, 132  Cal.App.2d  821,  283 
P.2d  724.  In  action  for  declara- 
tory judgment  by  buyer  and  sell- 
er under  conditional  sales  con- 
tract, relating  to  realty,  personal- 
ty, and  patents,  and  foir  declara- 
tion of  rights  under  contract  in 
determination  of  amount  due,  and 
for  damages  for  breach'  by  seller, 
trial  court's  finding  that  buyer 
was  entitled  to  award  for  loss  of 
exclusive  manufacturing  rights 
tmder  patent,  which  finding  was 
made  under  direction  of  supreme 
court's  order,  on  prior  appeal  in 
action,  requiring  trial  court  to 
find  effect  of  seller's  inability  to 
give  good  title  to  such  patent, 
was  supported  by  substantial  evi- 
dence. 

DeKay  v.  DeKay  Pneumatic 
Tools,  131  Cal.App.2d  625,  281 
P.2d  76.  In  suit  for  declaratory 
relief  under  a  contract  for  the 
sale  and  distribution  of  tools 
manufactured  by  the  plaintiff,  a 
finding  that  a  $6000  credit  existed 
in  favor  of  the  defendant  under 
a  particular  order  was  not  un- 
supported by  the  evidence. 

7.3.  N.Y. — Madison  Pictures.  Inc.  v. 
Chesapeake  Industries,  Inc.,  147 
N.Y.S.2d    50.    Where   agreement 
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for  distribution  of  motion  picture 
rights  authorized  its  assignment 
by  corporation  to  another  corpo- 
ration in  which  stockholder  had 
a  controlling  interest  thereby  re- 
lieving assignor  of  liability  on  a 
note,  record  established  that 
stockholder  had  a  controlling  in- 
terest in  the  assignee  corporation 
within  the  intent  of  the  agree- 
ment 

Tenn.— Webb  v.  Board  of  Trus- 
tees of  Webb  School,  38  Tenn. 
App.  173,  271  S.W.2d  6.  In  suit 
by  principal  of  private  school 
against  school  corporation  and 
board  of. trustees  for  declaration 
that  principal  had  right  to  con- 
tinue as  principal  under  provi- 
sions of  school  charter  and  con- 
stitution of  alumni  association, 
evidence  sustained  finding  that 
principal  did  not  waive  his  right 
to  rely  on  charter  provision  to 
effect  that  trustees  were  entitled 
to  remove  principal  only  if  he 
was  incapable  by  reason  of  men- 
tal or  physical  disability  to  per> 
form  his  duties. 

7.4.  N.Y. — Ringelheim  v.  Karsch, 
112  N.Y.S.2d  130.  In  an  action 
by  a  tenant  for  declaratory  judg- 
ment that  option  contained  in 
lease  had  been  properly  exer- 
cised, evidence  established  that 
failure  to  exercise  option  prior  to 
expiration  of  lease  was  inadver- 
tent on  tenant's  part  and  occa- 
sioned by  mistake,  and  evidence 
failed  to  show  that  landlord  had 
been  prejudiced  by  tenant's  fail- 
ure to  notify  landlord  that  he 
elected  to  exercise  option  until 
nearly  two  months  after  expira- 
tion of  original  term. 

7.5.  U.S. — Universal  Underwriters 
Ins.  Co.  V.  Kowalczyk,  216  F.2d 
120.  In  declaratory  judgment  ac- 
tion by  insurance  company  to  de- 
termine whether  automobile  lia- 


bility insurance  policy  issued    by- 
it  was  in  force  at  time  of  acci- 
dent  occurring    during   term     of 
policy,    evidence    sustained     the 
finding  that  insurance   company 
had  waived  any  defense  it  migr^t 
have  had  by  reason  of  fact  that 
automobile    described    in    policy 
was   in   fact   owned   by    son    of 
named    insured   rather    than    by 
named  insured  as  stated  in  policy. 
Phillips  v.  Lagaly,  214  F.2d  527. 
In  action  by  automobile  liability 
insurance  company  for  judgment 
declaring  that  it  was  neither  ob- 
ligated    to     defend     an     action 
against  a  claimed  insured  nor  lia- 
ble   for    judgment   against    him. 
evidence    on    issue    of    whether 
company's   adjuster   had   waived 
company's  rights  to  rely  on  for- 
feiture  of   the   policy    supported 
finding  that  there   had  been    no 
waiver. 

Home  Indemnity  Co.  of  New 
York  V.  Allen,  190  F.2d  490.  In 
declaratory  judgment  action  by 
insurer  against  holders  of  public 
liability  policy  to  avoid  liability 
because  of  failure  of  insured  to 
comply  with  notice  provision  of 
policy,  evidence  was  insufficient 
to  sustain  finding  of  jury  that 
insurer  had  waived  its  right  un- 
der the  policy. 

7.6.  Ala.— Strickland  et  ux.  v.  Ma- 
lone  et  al.,  260  Ala.  62,  68  So.2d 
48.  Under  contract  providing,  in 
effect,  that  grantee  had  right  to 
decide  whether  he  would  take 
warranty  deed  agreed  upon  or  de- 
clare contract  at  an  end,  if  title 
should  be  found  defective  or  if 
there  was  shortage  in  acreage, 
grantee  did  not  have  duty  to  in- 
vestigate title  and  his  failure  to 
disclose  to  grantors  that  a  third 
person  claimed  title  to  part  of 
land,  and  that  possibly  state 
claimed  title  to  another  part,  did 
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not  constitute  fraud  on  grantors 
and  did  not  entitle  them  to  have 
warranty  deed  declared  to  be  a 
quitclaim  deed. 

Mo.— Jesse  v.  O'Neal,  364  Mo. 
333,  261  S.W.2d  88.  In  action  for 
declaratory  judgment  to  deter- 
mine existence  of  contract  of  de- 
fendant to  convey  real  estate  to 
plaintiff  at  time  of  defendant's 
death,  in  return  for  support  and 
maintenance,  evidence  was  insuf- 
ficient to  prove  that  defendant 
had  conveyed,  attempted  to  con- 
vey, or  had  threatened  to  con- 
vey the  property  in  fraud  of 
whatever  rights,  present  or  fu- 
ture, plaintiffs  might  have. 
77.  CaL— Wilson  v.  Nobell,  119  Cal. 
App.2d  341,  259  P.2d  720.  In  ac- 
tion for  declaratory  judgment 
and  accounting,  evidence  sus- 
■  tained  declaration  that  under  con- 
tract between  parties,  plaintiff,  as 
consideration  for  disposition  of 
his  interest  in  partnership  ven- 
ture, was  entitled  to  royalty  of 
one  per  cent  per  pound  on  all 
resin  products  having  as  their 
principal  ingredients  a  combina- 
tion of  phenol  and  formaldehyde, 
and  such  conduct  supported  find- 
ing that  plaintiff  was  entitled  to 
such  royalty. 

Garcia  v.  Venagas,  106  Cal. 
App.2d  364,  235  P.2d  89.  In  an 
action  to  be  declared  owner  of 
one-half  interest  in  real  and  per- 
sonal property  acquired  by  plain- 
tiff and  defendant  while  the  par- 
ties though  unmarried  lived  to- 
gether as  husband  and  wife,  no 
express  agreement,  oral  or  writ- 
ten, to  compensate  plaintiff  for 
her  services  was  within  the  issues 
presented  by  the  pleadings  and 
evidence  failed  to  show  any  such 
agreement. 

DeL—McDaniel  v.  McDaniel,  33 
DeLCh.  578,  98  A.2d  497.  In  de- 


claratory judgment  proceeding 
respecting  right  of  plaintiff  to  en- 
force payment  by  defendants  of 
mortgage  of  $7,500  given  by  them 
on  house  purchased  by  plaintiff 
for  $13,500,  and  conveyed  to  de- 
fendants, wherein  it  appeared 
that  agreement  was  that  plaintiff 
was  to  occupy  second  fioor,  al- 
legedly for  life,  and  it  was  con- 
tended that  he  had  orally  agreed 
to  make  will  leaving  to  defendant 
the  balance  due  on  mortgage, 
record  established  that  whatever 
arrangements  had  been  made  be- 
tween the  parties  had  been  ter- 
minated by  their  mutual  consent, 
and  that  unwillinJB^ness  of  defend- 
ants to  permit  occupancy  of 
house  by  plaintiff  entitled  plain- 
tiff to  demand  payment  of  bal- 
ance due  on  bond  and  mortgage. 

Mo. — Superior  Concrete  Acces- 
sories V.  Kemper,  284  S.W.2d  482 
(Mo.).  In  suit  by  manufacturer 
for  judgment  declaring  exclusive 
sales  agency  and  distribution  con- 
tract with  defendants  for  indefi- 
nite period  of  time  be  terminated 
and  cancelled,  evidence  sustained 
finding  defendants  had  a  reason- 
able opportunity  to  recover 
amount  invested  pursuant  to 
agreement  in  promotion  of  plain- 
tiffs business,  in  view  of  com- 
missions and  discounts  earned  by 
defendants  tinder  contract  as 
shown  by  the  record  and  fact  that 
contract  had  been  in  effect  for 
more  than  12  years. 
^v.Y.— Smith  V.  Jerry  Vogel  Mu- 
sic Co.,  279  App.Div.  949,  110 
N.Y.SJ^d  65C.  In  a  declaratory 
judgment  action  to  determine 
rights  under  written  instrument, 
evidence  establishing  that  any 
right  or  interest  which  defendant 
acquired  under  instrument  had 
been  cancelled  by  conduct  of  par- 
ties if  literal  language  employed 
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was  controlling.  In  defendant's 
counterclaim  for  reformation,  evi- 
dence   was    insufficient    to    dis- 


charge    defendant's    burden     af 
proof. 


§  440.     Necessity  of  Raising  Question  in  Trial  Court  in  Order  to 
Have  Review  on  Appeal 

In  a  proceeding  to  obtain  a  declaratory  judgment,  the  justice  is 
hearing  the  case  not  because  of  a  voluntary  submission  to  him  by 
the  parties,  but  as  the  court  designated  by  statute  to  hear  and  de- 
cide the  same,  and  it  is  not  necessary  to  reserve  a  right  to  excep- 
tions. ^^-^ 


11.  U.S.— Hurley  v.  Lindsay,  207 
F.2d  410.  Primary  purpose  of  de- 
claratory judgment  act  was  to 
have  a  declaration  of  rights  not 
theretofore  determined  and  not 
to  determine  whether  rights 
theretofore  adjudicated  have  been 
properly  adjudicated. 

17.  U.S.— Tom  We  Shung  v.  Brown- 
ell,  207  F.2d  132.  In  a  proceeding 
by  Chinese  alien  who  had  been 
denied  admission  into  the  United 
States  for  judgment  declaring 
that  hearing  before  a  board  of 
special  inquiry  was  unfair  and 
void,  even  if,  because  of  changes 
of  personnel  between  hearings,  a 
board  was  improperly  constitut- 
ed, such  objection  would  not  be 
available  on  review,  in  view  of 
fact  that  no  objection  was  raised 
as  to  changes  in  personnel  of 
board  during  any  stage  of  ad- 
ministrative proceedings. 

§  441.    Instructions  to  the  Jury 

In  actions  by  liability  insurance  companies  for  declaration  of  non- 
liability, whether  or  not  proper  instructions  are  given  to  the  jury 
can  best  be  seen  by  the  study  of  the  individual  cases.  ^'-^ 

In  an  action  by  an  employee  for  a  declaration  as  to  the  right  of 
his  employer  to  suspend  him  under  an  employment  contract, 
whereby  employee  agreed  not  to  commit  any  act  tending  to  degrade 
him  in  society  or  bring  him  into  public  hatred  or  contempt,  after 


18.  Ala.— Little  v.  Redditt,  264  Ala. 
371,  88  So.2d  354.  Where  trial 
court  sustained  a  demurrer  to  bill 
for  declaratory  judgment  that  op- 
tion for  renewal  of  lease  on  real- 
ty was  void,  on  ground  of  ab- 
sence of  any  lawful  considera- 
tion therefor,  though  the  bill  pre- 
sented a  bona  fide  justiciable  con- 
troversy, which  should  be  set- 
tled, but  both  parties  on  appeal 
requested  the  supreme  court  to 
determine  the  validity  of  the  op- 
tion agreement,  and  only  a  ques- 
tion of  law  was  presented,  which 
would  settle  the  controversy,  the 
supreme  court  would  pass  on  the 
question  of  the  validity  of  the 
option  agreement. 

18.1.  Mc. — Clapperton  v.  United 
States  Fidelity  &  Guaranty  Co., 
148  Me.  257,  92  A.2d  336. 
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he  was  charged  with  contempt  for  refusal  to  answer  at  a  hearing 
of  the  Committee  on  Un-American  Activities  of  the  House  of  Rej)- 
resentatives  the  question  whether  he  was  or  had  ever  been  a  com- 
munist, the  court  erred  in  giving  instructions  on  the  law  of  libel 
and  instructions  which  suggested  that  employee  had  right  to  refuse 
to  answer  the  question  in  order  to  test  right  of  committee  to  ask 
such  question.**"^ 

In  actions  for  declaratory  judgment  construing  contracts,  state- 
ments of  the  court  as  to  the  issues  with  regard  to  intention  of  the 
parties  to  contract,*^*'  and  whether  contract  had  been  modi- 
fied*''-*  were  proper. 


U.S. — American  Fidelity  &  Cas. 
Co.  V.  Greyhound  Corp.,  C.A. 
Fla.,  232  F.2d  89;  American 
Mfrs.  Mut.  Ins.  Co.  v.  Wilson- 
Keith  &  Co.,  C.A.Mo.,  247  F.2d 
249. 

R.  H.  Baker  &  Co.  v.  Smith- 
Blair,  Inc.,  C.A.Cal.,  331  F.2d 
506; 

Mayflower  Ins.  Exchange  v. 
Gilmont,  C.A.Ore.,  280  F.2d  13, 
89  A.L.R.2d  1019;  American  Cas. 
Co.  of  Reading,  Pa.  v.  Wypior, 
C.A.Ill.,  365  F.2d  164. 
Conduct  and  comments  of  judge 
General  rules  as  to  conduct  and 
comments  of  the  judge  affecting 
the  jury  apply. 

Instructions  held  proper  or  er- 
roneously refused 

Marker  v.  Prudential  Ins.  Co. 
of  America,  C.A.Tex.,  273  F.2d 
258;  Grain  Dealers  Mut.  Ins.  Co. 
V.  Farmers  Union  Co-op.  Ele-. 
vator  &  Shipping  Ass'n,  Kirwin, 
Kan.,  C.A.  Kan.,  377  F.2d  672; 

Travelers  Fire  Ins.  Co.  v. 
Tires,  Inc.,  D.C.S.C,  153  F.Supp. 
944,  affd.,  C.A.,  253  F.2d  411; 
Instructions  held  not  erroneous 

Provident  Tradesmens  Bank  & 
Trust  Co.  V.  Lumbermens  Mut. 
Cas.  Co.,  CA.Pa.,  411  F.2d  88. 
Cal.— Allstate  Ins.  Co.  v.  Nor- 
mandie  Club,  34  Cal.Rptr.  280, 
221  C.A.2d  103. 


Ga.— Hollis  V.  Maxwell,  215  Ga. 

483,  111  S.E.2d  n. 

Instructions  held  not  conflicting 

or  contradictory 
Ga.— Hollis  V.  Maxwell,  215  Ga. 
483,  111  S.E.2d  n. 
Instructions  held  not  misleading 

Dantel  Corp.  v.  Whidby,  98 
Ga.App.  119,  105  S.E.2d  242. 

Hardeman  v.  Southern  Home 
Ins.  Co.,  Ill  Ga.App.  638,  142 
S.E.2d  452. 

Mo.— Fidelity  &  Cas.  Co.  of 
N.Y.  V.  Western  Cas.  &  Sur.  Co., 
App.,  337  S.W.2d  566,  affd.,  Sup., 
439  S.W.2d  906. 

N.H. — Maryland  Cas.  Co.  v.  Co- 
man,  106  N.H.  364,  212  A.2d  703. 
N.Y. — Peerless  Cas.  Co.  v.  Bordi, 
174  N.Y.S.2d  489,  6  A.D.2d  21. 
S.C.— Eagle  Fire  Co.  of  N.Y.  v. 
Mullins,  238  S.C.  272,  120  S.E.2d 
1 ;  Long  V.  Conroy,  246  S.C.  225, 
143  S.E.2d  459. 

Tex. — Pace  Corp.  v.  Jackson, 
Civ.App.,  275  S.W.2d  849,  affd., 
155  Tex.  179,  284  S.D.2d  340. 

Allstate  Ins.  Co.  v.  Zellars, 
Civ.App.,  452  S.W.2d  539. 

19.1.  U.S.— American  Fidelity  &  Cas- 
ualty Co.  V.  Greyhound  Corpora- 
tion, 232  F.2d  89.  In  action  by 
liability  insurance  company  for 
declaration  of  nonliability  on 
ground  of  failure  of  insured  to 
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give  due  notice  of  claim,  where 
insured  impleaded  defendant  in- 
surance company  on  the  ground 
that  it  failed  to  provide  insured 
with  information  needed  to  make 
a  proper  decision  regarding  noti- 
fication to  the  liability  insurer, 
instruction  that  only  thing  jury 
had  to  consider  was  whether  de- 
fendant exercised  bad  faith  as  re- 
spects insured,  in  connection  with 
the  settlement  negotiations  and 
that  defendant  was  held  to  that 
degree  of  care  which  a  man  of 
ordinary  care  and  prudence 
should  exercise  in  management 
of  its  own  business  was  erroneous 
under  Florida  law  giving  no  in- 
timation that  Florida  would  fol- 
low jurisdictions  construing  good 
faith  so  as  to  give  it  strong  over- 
tones of  due  care. 
Ala. — Trammell  v.  Glens  Falls 
Indemnity  Co..  259  Ala.  430,  66 
So.2d  537.  In  suit  by  insurer  for 
declaratory  judgment  that  it  was 
not  liable  for  accident  because 
automobile  liability  policy  had  a 
rider  providing  that  insured  truck 
was  to  be  used  by  insured  in 
hauling  for  corporation  but  truck 
at  time  of  accident  was  being 
used  by  third  person  under  free- 
lance agreement  with  insured, 
court  properly  refused  requested 
instruction  that  if  truck  was  be- 
ing used  by  insured  or  by  third 
person  with -permission  of  insured 
for  business  purposes  other  than 
hauling  for  corporation,  verdict 
was  required  to  be  against  in- 
surer. 

Ky. — Kentucky  Farm  Bureau 
Mutual  Insurance  Co.  v.  Hill,  278 
S.W.2d  729  (Ky.),  which  held 
that  instructions  submitting  ques- 
tion as  to  applicability  of  exclu- 
sion, as  to  any  automobile  fur- 
nished for  regular  use  to  the  in- 
sured, were  sufficient  in  declara- 
tory    judgment     suit     involving 


availability  of  "drive  other  ao- 
tomobile"  coverage  of  automobile 
liability  policy. 

Mo.— M.  F.  A.  Mut.  Ins.  Co.  t 
Quinn,  259  S.W.2d  854  CMo.). 
appeal  transferred  251  S.W^d  633 
(Mo.).  In  suit  for  declaratory 
judgment  that  automobile  policy 
was  no  longer  in  force  at  time 
of  collision,  instruction  requiring 
finding  that  insurer,  by  letter, 
had  advised  insured  that  he  could 
"reinstate  and  renew"  the  policy 
was  proper,  notwithstanding  that 
letter  only  used  words  "reinstate* 
where  insurer  from  all  evidence 
in  the  case,  including  such  letter, 
policy,  and  premium  receipt,  had 
used  words  "reinstate"  and  **re- 
new"  interchangeably. 
22.1.  U.S.— Loew's.  Inc.  v.  Cole,  185 
F.2d  641. 

27.1.  Tex. — Face    Corp    v.    Jackson, 
155  Tex.  179,  275  S.W.2d  849.  In 
action  for  declaratory  judgment 
construing    contract,    submission 
of  special  issue  with  regard  to  in- 
tention of  parties  to  contract,  and 
giving  of   instruction   which   in- 
formed jury  that  they  could  con- 
sider subject  matter  of  contract 
words  used  therein,  surrounding 
facts  and  circumstances  existing 
at   time   contract   was   executed, 
purposes    sought    to   be   accom- 
plished, and  practical  interpreta- 
tion, if  any,  subsequently  placed 
thereon  by  parties,  were  proper 
and  did  not  violate  parol  evidence 
rule. 

27.2.  Ala.— -Spry  v.  Pruitt,  256  Ala. 
341,  54  So.2d  701.  In  bill  for  de- 
claratory  relief  by  lessee  to  de- 
termine amount  of  rent  due  un- 
der lease  of  farm  lands,  state- 
ment by  trial  court  that  the  is- 
sues were  whether  original  con- 
tract had  been  modified  or  new 
contract  entered  into  and  if  so, 
whether  the  amount  which  lessee 
claimed  he  tendered  to  lessor  and 
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which  he  had  paid  into  court  was 
the  amount  which  he  owed  lessee, 
and  if  amount  tendered  was  not 
correct  then  what  was   amount 

§  442.    Law  of  the  Case 

28.  Mo.— Dillard  v.  Thomas,  241  Mo. 
App.  773,  270  S.W.2d  548.  In  ac- 
tion for  declaratory  judgn^^ent  re- 
garding interest  of  estate  in  note 
executed  by  defendants,  determi- 
nation of  the  rights,  status  and 
other  legal  relationship  of  the 
parties  under  the  determined  facts 
was  for  the  court. 
S.C.— Southern  Ry.  Co.  v.  Order 
of  Ry.  Conductors  of  America, 
215  S.C.  280,  54  S.E.2d  816.  The 
"law  of  the  case"  rule  applies  in 
declaratory  judgments  as  in  other 


that  lessee  owed  lessor,  properly 
submitted  issues  to  the  jury 
which  were  to  be  determined  by 
them. 


cases.  For  instance,  where  it  is 
insisted  that  the  federal,  rather 
than  the  state  courts  have  juris- 
diction of  a  controversy,  but  it 
is  adjudicated  that  the  jurisdic- 
tion is  in  the  state  court,  further 
consideration  will  not  be  given 
this  question  on  second  appeal. 
For  earlier  history  of  Southern 
Ry.  V.  Order  of  Ry.  Conductors, 
see  main  volume  of  this  work, 
p.  590,  n.  75;  p.  645,  n.  76;  p.  742, 
n.  93;  p.  941,  n.  73;  p.  944.  n.  82; 
p.  956,  n.  28. 


§  443.    Substance,  not  Form,  Considered 

By  labeling  a  pleading  an  action  for  declaratory  relief,  and  then 
alleging  other  causes  of  action,  the  pleader  cannot  be  released  from 
the  necessity  of  properly  pleading  such  other  causes  of  action.'^*' 


specific  performance,  rights  of 
parties  in  equitable  relief  granted 
would  be  same  whether  court  de- 
nominated document  lease  or 
rental  contract. 
30.1.  CaL—MacKay  v.  Whitaker,  116 
Cal.App.2d  504,  253  P.2d  1021. 


29.  Ohio — Grundstein  v.  Suburban 
Motor  Freight,  Inc.,  92  Ohio 
App.  181,  107  N.E.2d  366.  Equity 
looks  to  substance  and  not  to 
form,  and  therefore,  in  an  action 
for  judgment  declaring  rights  of 
parties  under  written  instrument, 
wherein    defendant    prayed    for 

§  444.     Nonsuit 

Ordinarily,  a  nonsuit  is  improper  in  an  action  for  declaratory  re- 
lief.'^-^  A  motion  for  nonsuit  should  be  made  as  provided  in  the 
statute,  and,  if  granted,  such  judgment  operates  as  an  adjudication 
upon  the  merits,  unless  the  court,  in  the  order  for  a  judgment,  oth- 
erwise specifies.*^'* 


32.  Cal.— City  and  County  of  San 
Francisco  v.  Budde,  139  C.A.2d 
10,  292  P.2d  955,  reh.  den.  294 
P.2d  503. 


Mats. — Poorvu     Const.     Co.    v. 
Nelson  Elec.  Co.,  335  Mass.  545, 
140  N.E.2d  891. 
N.Y. — Skyway    Container    Corp. 
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V.  Castagna,  275  N.Y.S.2d  277, 
ZJ  A.D.2d  542;  Lumbermens 
Mut.  Cas.  Co.  V.  Brown,  276 
N.Y.S.2d  899,  27  A.D.2d  696, 
affd.,  20  N.Y.2d  542,  285  N.Y.S. 
2d  589.  232  N.E.2d  628; 

Hering  v.  Town  of  Canan- 
daigua,  275  N.Y.S.2d  56,  52 
Misc.2d  98. 

34.1.  CaL — City  and  County  of  San 
Francisco  v.  Budde,  139  CaLApp. 
2d  10,  292  P.2d  955.  Where  ac- 
tion against  board  of  state  har- 
bor commissioners  on  account  of 
the  blocking  of  street  sought  de- 
claratory relief,  mandatory,  and 
prohibitory  injunctions,  but  ap- 
plicable law  disclosed  that  plain- 
tiff was  not  entitled  to  relief, 
judgment  of  nonsuit  was  not 
prejudicial,  even  though  a  non- 
suit is  not  ordinarily  proper  in 
action  for  declaratory  relief. 

Anderson  v.  Stansbury,  CaL,  38 
Cal.2d  707,  242  P.2d  305.  Where 
plaintiffs  filed  an  action  for  ac- 
counting for  declaration  of  trust, 
and  for  a  declaratory  relief,  and 
plaintiffs  introduced  no  evidence 
which  would  entitle  them  to  ac- 
counting or  a  declaration  of  trust. 


trial  court  erred  in  entering  nou- 
suit  rather  than  a  declaratory 
judgment. 

N.C. — Board  of  Managers  of 
James  Walker  Memorial  Hospi- 
tal of  Wilmington  v.  Qty  of  VV^il- 
mington,  237  N.C  179,  74  S.E.2d 
749.  Where  complaint  alleged  and 
evidence  supported  the  allegation 
that  action  was  a  proper  case  for 
a  declaratory  judgment,  defend- 
ant's motion  for  nonsuit  would  be 
denied. 
34.2.  CaL— Davis  v.  City  of  Santa 
Anna,  108  Cal.App.2d  669,  239 
P.2d  656.  The  granting  of  a  judg- 
ment for  defendants  and  the 
pleadings  when  motion  before 
court  was  for  judgment  of  non- 
suit on  ground  that  plaintiff  had 
not  sufficiently  proved  his  case, 
so  that  judgment,  in  effect,  op- 
erated as  an  order  granting  dis- 
missal of  complaint,  was  an  ir- 
regularity that  did  not  prejudice 
plaintiff,  where  supreme  court 
might  well  have  ordered  that  trial 
court  enter  a  judgment  on  the 
pleadings,  since  same  result 
would  have  been  obtained  had 
motion  been  for  judgment  on  the 
pleadings  rather  than  for  nonsuit. 


§  445.    Findings  of  Fact  and  Conclusions  of  Law  in  Declaratory 
Actions 

The  trial  court  need  not  make  express  findings  on  evidentiary  and 
probative  facts. ^*'^ 

In  an  action  for  declaratory  relief  brought  to  secure  a  construc- 
tion of  a  document,  the  trial  court  in  its  findings  should  fully  dis- 
close basis  of  its  construction.*^-^  However,  failure  of  a  federal 
district  court  to  make  a  specific  finding  with  reference  to  alleged 
misstatement  of  insured  in  his  deposition  was  not  error,  since  such 
finding  was  not  ultimate  fact  at  issue.*^** 

In  declaratory  judgment  proceedings  involving  state  and  munic- 
ipal boards,  administrative  findings  will  not  be  disturbed  unless 
there  is  fraudulent  and  discriminatory  action  on  part  of  board.*  ^-^ 
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35.  U.S. — American  Indem.  Co.  v. 
Davis,  D.C.Ga.,  155  F.Supp.  47. 
remd.,  C.A.,  260  F.2d  440. 

CaL— Carter  v.  Adler.  138  Cal. 
App.2d  63,  291  P.2d  111.  In  de- 
claratory judgment  action  while 
the  commingling  of  conclusions 
of  law  with  the  finding  is  not  so 
artistic  as  careful  draftsmanship 
might  devise,  the  practice,  being 
common,  does  not  necessarily  re- 
quire a  reversal. 

Flynn  v.  Flynn,  103  Cal.App. 
2d  191,  229  P.2d  5.  Where  general 
objection  to  introduction  of  evi- 
dence under  complaint  was  sus- 
tained in  action  seeking  declara- 
tion of  rights  under  written 
agreement,  parties  are  not  en- 
titled to  findings,  and  filing  of 
finding  and  judgment  thereon 
was  a  denial  of  due  process  of 
law  to  a  party  against  whom 
judgment  was  rendered. 

Wommack  v.  McClure,  139 
Cal.App.2d  641,  294  P.2d  513.  In 
action  by  landlords  under  lease 
of  garage  and  gas  station,  against 
tenant  for  declaratory  relief, 
wherein  trial  court  found  that 
tenant  had  not  violated  terms  of 
lease,  finding  disposed  of  land- 
lords' contention  that  tenant  had, 
in  violation  of  lease,  permitted  a 
customer  to  park  trucks  in  area 
behind  garage  building,  even 
though  finding  did  not  specifical- 
ly refer  to  such  area. 

Wommack  v.  McQure,  139 
C.A.2d  641,  294  P.2d  513;  Pahna 
v.  Watson  Surplus  Lines  Agen- 
cy, Inc..  148  C.A2d  879,  307  P.2d 
689;  Orlando  v.  Berns,  154  C.A. 
2d  753,  316  P.2d  705;  Gregers  v. 
Peterson  Ice  Cream  Co.,  158 
C.A.2d  746,  323  P.2d  572;  Wal- 
ters v.  American  Ins.  Co.,  8 
Cal.Rptr.  665,  185  C.A.2d  776; 
Monell  V.  College  of  Physicians 
and  Surgeons  of  San  Francisco, 


17  Cal.Rptr.  744,  198  C.A.2d  38; 
Atlas  Terminals,  Inc.  v.  Sokol, 
21  CaLReptr.  293.  203  C.A.2d 
191;  State  Farm  Fire  &  Cas. 
Co.  V.  Miller,  85  Cal.Rptr.  288. 
5  C.A.3d  837;  Cole  v.  Calaway. 
140  C.A.2d  340.  295  P.2d  84; 
Orange  County  Water  Dist.  v. 
City  of  Riverside,  173  C.A.2d 
137.  343  P.2d  450;  Myers  v. 
Gager,  175  C.A.2d  314,  346  P.2d 
251;  Rubin  v.  Tobcrman,  38  Cal. 
Rptr.  32,  226  C.A.2d  319;  Bird- 
song  V.  Welch,  5  Cal.Rptr.  474, 
181  C.A.2d  749;  Orange  County 
Water  Dist.  v.  City  of  Riverside, 
173  C.A.2d  137,  343  P.2d  450, 
O'Donnell  v.  Weintraub,  67  Cal. 
Rptr.  274.  260  C.A.2d  352;  Rossi 
v.  Hackett,  12  Cal.Rptr.  12.  190 
C.A.2d  400;  Bertero  v.  National 
General  Corp.,  62  Cal.Rptr.  714, 
254  C.A.2d  126;  Pacific  Tel.  & 
Tel.  Co.  v.  City  and  County  of 
San  Francisco,  17  Cal.Rptr.  687, 
197  C.A.2d  133;  St.  Julian  v.  Fi- 
nancial Indem.  Co.,  11  Cal.Rptr. 
843,  273  C.A.2d  185. 
Conn.— Pilon  v.  Yard,  147  Conn. 
720,  158  A.2d  738. 
D.C. — Gardner  v.  Gardner,  C.A., 
233  F.2d  23,  98  U.S.App.D.C.  144. 
HI. — Inter-Insurance  Exchange  of 
Chicago  Motor  Club.  v.  Trav- 
elers Indem.  Co.,  57  Ill.App.2d 
17,  206  N.E.2d  518. 
Mai».— Paquette  v.  City  of  Fall 
River,  338  Mass.  368,  155  N.E.2d 
775;  Paquette  v.  City  of  Fall 
River,  155  N.E.2d  775. 
Minn.— State  ex  rel.  Ryan  v.  Ca- 
hill,  253  Minn.  131,  91  N.W.2d 
144. 

Mo. — Maas    v.    Dreckshage,    244 
S.W.2d  397  (Mo.). City  of  Olivette 
V.  Graeler.  App.,  329  S.W.2d  275. 
transf.  to   338  S.W.2d  827. 
Ncv. — Fredricks  v.   City  of  Las 
Vegas,  76  Nev.  418,  356  P.2d  639. 
N.H^-Allstate  Ins.  Co.  v.  Page, 
105  N.H.  410,  200  A.2d  851. 
N.J.— Vassilakis    v.    Glen    Falls 
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Ins.  Co.,  51  N.J.  96,  237  A.2d 
875;DauRhter8  of  Miriam  Home 
for  Aged  and  Infirm,  Congrega- 
tion Adas  Israel  v.  Legalized 
Games  of  Chance  Control  Com- 
mission, 42  N.J.Super.  405,  126 
A.2d  892. 

N.C.— Collier  v.  Mills,  245  N.C. 
200.  95  S.E.2d  529;  Tull  v.  Doc- 
tors Bldg.,  Inc..  255  N.C.  23, 
120  S.E.2d  817. 

Pa. — Miller  v.  Csencsits,  33 
North  100. 

S.D.— State  Auto.  Cas.  Under- 
writers V.  Ruotsalainen,  81  S.D. 
472,  136  N.W.2d  884. 
Tex. — Willis  v.  Snodgrass,  Civ. 
App.,  302  S.W.2d  706.  err  ref. 
no  rev.  err;  U.S.  Fidelity  & 
Guaranty  Co.  v.  Valdez,  Civ. 
App.,  390  S.W.2d  485,  err.  ref. 
no  rev.  err. 

Wi». — Town  of  Greenfield  v. 
City  of  Milwaukee,  272  Wis.  388, 
75  N.W.2d  434. 

35.1.  CaL— Ho  Gate  Wah  v.  Gong 
Wan,  118  Cal.App.2d  391.  257 
P.2d  674. 

41.  CaL— In  re  Jones,  131  Cal.App.2d 
831,  281  P.2d  310.  In  proceeding 
on  divorced  husband's  petition 
for  declaration  that  divorced  wif  ^ 
had  abandoned  child  of  marriage, 
who  had  been  placed  in  husband's 
custody  by  decree,  evidence 
whether  wife  had  had  intent  to 
abandon  for  a  period  of  a  year 
was  sufficient  to  support  conclu- 
sion that  there  had  been  no  aban- 
donment. 

44.  N.C. — Board  of  Manage*^  of 
Jiimes  Walker  Memorial  hospi- 
tal of  Wilmington  v.  City  of  Wil- 
mington, 237  N.C.  179,  74  S.E.2d 
749.  In  action  for  declaratory 
judgment  adjudging  rights  of 
hospital  to  support  from  city  and 
county  for  care  of  their  indigent 
sick  and  afflicted  poor,  finding 
which  summarized  1915  appropri- 
ation  statute,   adding   that   since 


1915  appropriations  were  made 
by  city  and  county  in  equal 
amounts,  is  not  a  finding  of  fact, 
nor  a  conclusion  of  law,  nor  an 
adjudication  that  payments  under 
act  were  either  lawful  or  author- 
ized, but  in  view  of  holding  that 
1915  statute  did  not  require  nor 
permit  appropriation  for  hospital 
support,  such  finding  was  not 
prejudicial  error. 

51.  U.S. — Helene  Curtis  Industries, 
Inc.  V.  Sales  Affiliates,  Inc.,  121 
F.Supp.  490.  In  proceeding  be- 
fore master  concerning  validity 
and  infringement  of  patent  on 
permanent  waving  composition 
employing  mercaptans,  master's 
finding  that  three  of  the  37  mer- 
captans within  claims  could  not 
be  used  as  waving  agents  was 
not  erroneous. 

54.  CaL— DeKay  v.  DeKay  Pneu- 
matic Tools,  131  Cal.App.2d  625, 
281  P.2d  76.  In  suit  for  declara- 
tory relief  under  a  contract  for 
the  sale  and  distribution  of  tools 
to  be  manufactured  by  plaintiff, 
where  main  issue  was  whether 
defendant  had  fulfilled  its  obliga- 
tion to  purchase  a  minimum  of 
1000  tools,  findings  ^f  the  trial 
court  were  adequate  to  cover  the 
issues  tendered  by  the  pleadings. 

56.  Neb^-State  v.  Adams.  162  Neb. 
127,  75  N.W2d  539.  On  appeal 
from  a  declaratory  judgment  ev- 
ery finding  and  conclusion  of  trial 
court  was  subject  to  review  and 
redetermination,  including  ques- 
tions which  might  adversely  af- 
fect interest  of  appellant. 

59.  Mast. — Trustees  of  Dartmouth 
College  V.  City  of  Quincy,  331 
Mass.  219,  118  N.E.2d  89.  Where 
petition  for  declaratory  decree 
asks  a  determination  as  to  status 
of  accumulated  income  of  chari- 
table trust,  finding  that  trustee 
owed  to  fund  the  amount  of  with- 
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drawals  with  interest  was  within 
scope  of  petition  and  appropriate 
for  consideration  under  implied 
prayer  for  general  relief. 
60,  U.S. — ^Universal  Underwriters 
Ins.  Co.  V.  Kowalczyk,  216  F.2d 
120.  In  declaratory  judgment  ac- 
tion by  insurance  company  to.  de- 
termine whether  automobile  lia- 
bility insurance  policy  issued  by 
it  was  in  force  at  time  of  acci- 
dent occurring  during  term  of 
policy,  wherein  opinion  of  trial 
court  which  directed  formal  find- 
ings to  be  drawn  in  accordance 
with  its  term,  shows  that  court 
was  aware  of  contents  of  insur- 
ance application  and  that  judg- 
ment was  not  rested  upon  mis- 
take as  to  such  contents,  appar- 
ently inadvertent  formal  finding 
that  insurance  application  con- 
tained statements,  which,  in  fact, 
did  not  appear  in  application,  was 
not  error. 

CaL — Decter  v.  Stevenson  Prop- 
erties, Inc.,  39  Cal.2d  407,  247 
P.2d  11.  In  a  proceeding  for  de- 
claratory relief  in  determining 
rights  of  parties  under  ambiguous 
lease,  trial  court's  finding  that 
revocation  prevented  lessees  from 
conducting  the  business  contem- 
plated by  the  parties  was  not  out- 
side the  issues  raised  by  the 
pleadings  but  was  material  to 
question  whether  event  which 
would  terminate  the  lease,  by  its 
terms,  had  occurred,  and,  e^•en  if 
such  findings  of  evidentiary  tacts 
were  unnecessary  they  did  not 
constitute  prejudicial  error. 
S.C. — Furman  University  v.  Glo- 
ver, 226  S.C  1.  83  S.E.2d  559. 
In  an  action  for  declaratory  judg- 
ment where  university  sought 
declaration  only  that  heirs  of 
grantor  had  no  title  or  interest  in 
lands  in  question,  trial  court's 
finding    that    the    deed    involved 


contained  no  trust,  covenant  or 
condition  enforceable  by  others 
than  the  parties  to  the  action, 
went  beyond  the  issues  framed 
by  the  pleadings,  and  was  modi- 
fied so  as  to  find  only  that  grant- 
or's heirs  had  no  title  or  interest 
in  such  lands. 

61.1.  Cal. — American  Enterprise,  Inc. 
V.  Van  Winkle,  236  P.2d  901 
(Cal). 

Wagner  v.  Shapona,  123  Cal. 
App.2d  451,  267  F2d  378.  In  an 
action  for  declaratory  judgment 
interpreting  sublease  by  partners, 
wherein  parties  stipulated  that 
sublessee  would  testify  and  part- 
ner would  deny  that  partner  told 
lessee  he  could  stay  as  long  as 
sublessors  had  their  lease«  trial 
court's  failure  to  make  finding  on 
whether  such  conversation  oc- 
curred was  reversible  error. 

Owsley  V.  Hamner,  36  Cal.2d 
710.  227  P.2d  263.  In  landlords' 
action  for  declaration  of  their 
rights  to  close  passageway  and 
patio  on  leased  premises  adjacent 
to  tenants'  storeroom,  where  find- 
ings were  sufficient  to  support 
judgment  for  tenants,  failure  to 
find  that  all  area  of  way  and  patio 
was  used  with  premises  was  not 
error. 

61.2.  U.S. — Norwich  Union  Indemni- 
ty Co.  V.  Haas,  179  F.2d  827. 
Finding  that  insured  signed 
statement  concerning  automobile 
accident  after  reply  of  agent  of 
insurer  that  he  was  not  inter- 
ested in  what  insured  was  doing 
prior  to  accident,  which,  was  al- 
legedly erroneous  on  the  ground 
that  the  statement  was  signed 
prior  to  the  reply  of  the  agent, 
would  not  justify  reversal  of 
judgment  for  insured  in  action 
by  liability  insurer  for  declara- 
tory judgment,  where  sequence 
of  events  complained  of  occurred 
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in  space  of  few  hours  of  same 
morning,  and  ultimate  fact  found 
by  district  court  was  that  insured 
had  not  violated  terms  of  policy. 
61.3.  CaL — Nelson  v.  Oro  Loma  San- 
itary District  of  Alameda  County, 
101  Cal.App.2d  349,  225  F2d  573. 
Superior  court  in  declaratory 
judgment  action  and  district  court 
of  appeals  on  appeal  could  not  go 
behind  finding  of  board  of  direc- 
tors of  sanitary  district  of  county 
that  board  had  jurisdiction  to 
make  reassessment,  in  absence  of 
allegation  of  fraud  or  arbitrary 
action  on  part  of  board. 

Nathan  H.  Schur,  Inc.  v.  City 
of  Santa  Monica,  292  P.2d  540 
(Cal.App.).  In  consolidated  ac- 
tions by  corporation  and  six  in- 
dividuals for  declaratory  judg- 
ment as  to  validity  of  city  ordi- 
nance permitting  operation  of 
games    of    skill    and    injunctions 

§  446.    Implied  Findings  of  Fact 


against  expenditure  of  city  tax 
funds  for  licensing  games  and  in- 
terference  with  individual  plain- 
tiffs' operation  thereof,  trial  court 
properly  refused  to  review  city 
council's  findings  after  public 
hearing  requested  by  individual 
plaintiffs. 

N.J.— Wagner  v.  Ligham,  39  N.J. 
Super.  13,  120  A.2d  474.  In  de- 
claratory judgment  proceeding:  by 
landlords  against  state  rent  con- 
trol director,  administrative  find- 
ing which  was  contained  in  di- 
rector's regulation,  and  which 
was  adopted  to  enable  litigants, 
if  they  chose  to  take  advantage 
of  the  finding,  to  shorten  their 
proofs  as  to  increase  in  costs, 
would  be  sustained,  in  absence 
of  proof  which  would  in  any  i^vay 
impeach  the  finding  and  the  regu- 
lations which  depended  upon   it 


See  footnote  as  to  individual  cases  involving  implied  findings  of 
fact.«a-^ 


62.1.  U.S.— Kemart  Corp.  v.  Print- 
ing Arts  Research  Laboratories, 
Inc.,  201  F.2d  624.  A  court  may 
not  find  a  patent  uninfringed  and 
at  the  same  time  hold  it  valid, 
since  a  holding  of  validity  would 
be  a  decision  of  a  hypothetical 
case. 

CaL— Ho  Gate  Wah  v.  Fong 
Wan.  118  Cal.App.2d  391,  257 
P.2d  674.  In  action  for  declara- 
tory judgment  that  employment 
contract  was  terminated  about 
three  months  prior  to  the  end  of 
term  for  good  cause,  and  that 
employer  did  not  have  exclusive 
right  to  employee's  services 
thereafter,  no  finding  was  re- 
quired on  employer's  allegation 
that  about  five  months  prior  to 
expiration  of  term,  employee  left 


employment    without    notice, 
and  employer  pleaded  that  con- 
tract was  still  in   force  and   no 
breach  of  contract  and  damages 
were  alleged,  court  impliedly  de- 
termined that  employee's  leaving 
did  not  terminate  contract. 
Vt. — Merchants  Mutual  Casualty 
Co.  V.  Izor,  118  Vt.  440,  111  A.2d 
732.  In  action  for  a  declaration 
of  protection  afforded  insured  by 
automobile  liability  policy,  find- 
ing   that    insured     had     limited 
knowledge   of   injuries   sustained 
by    passenger    was    inconsistent 
with  another  finding  which  stated 
facts  showing  insured's  complete 
knowledge  of  accident  and  was 
to  be  disregarded,  with  the  re- 
sult that  insurance  company  was 
relieved  of  all  liability  for  failure 
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of  insured  to  give  notice  as  soon 
as  practical  as  required  by  policy. 
Wyo. — Cassas  v.  Cassas,  73  Wyo. 
147,  276  P.2d  456.  In  divorced 
wife's  action  for  judgment  de- 
claring her  to  be  the  owner  of 
one-half  the  property,  which  she 
alleged  that  she  purchased  jointly 
with  her  husband  and  contributed 
thereto,  general  verdict  for  hus- 
band was  not  inconsistent  with 


special  findings  that  the  parties 
understood,  as  husband  and  wife, 
that  they  would  purchase  lot  in 
question  for  purpose  of  building 
a  home  thereon,  and  that  parties 
understood  that  realty  was  being 
purchased  for  building  a  home, 
in  view  of  jury's  explanation  that 
the  phrase  husband  and  wife  was 
interpreted  not  to  mean  co-own- 
ers of  the  property. 


§  449.    Executory  Process  not  Necessary  to  a  Declaratory  Judg- 
ment 

A  declaratory  judgment  or  decree  simply  declares  the  rights  of 
the  parties  or  expresses  the  opinion  of  the  court  on  a  question  of 
law,  without  ordering  anything  to  be  done,  its  distinctive  charac- 
teristic being  that  the  declaration  stands  by  itself  and  no  executory 
process  follows  as  of  course,  and  no  execution  performance  is 
sought  from  opposing  parties.® '  • ' 


80.  Pa. — Philadelphia  Manufacturer's 
Mut.  Fire  Ins.  Co.  v.  Rose,  364 
Pa.  15,  70  A.2d  316.  Fact  that  if 
insured  prevailed  in  proceedings 
by  insurer  seeking  a  declaration 
that  fire  policy  did  not  cover  a 
building  belonging  to  insured 
which  was  damaged  by  fire,  and 
wherein  insured  sought  declara- 
tion that  his  damaged  building 
was  covered  by  policy,  it  might 
be  necessary  either  by  supple- 
mentary proceedings  or  by  inde- 
pendent action,  to  determine 
amount  payable  by  insurer,  did 
not  justify  dismissal  of  proceed- 
ing under  declaratory  judgment 


act. 

81.1.  Ga. — Burgess  v.  Burgess,  210 
Ga.  380,  80  S.E.2d  280. 

84.  Ohio— Hipsher  v.  Hunter,  114 
N.E.2d  842  (Ohio  App.),  aff'd 
114  N.E.2d  847.  Where  verdict 
was  directed  for  landlord  in  his 
action  for  declaratory  judgment 
against  former  tenant  claiming 
right  to  possession  of  realty  un- 
der oral  lease,  question  of  title 
to  realty  was  decided  by  jury  in 
such  action  and  landlord  was  en- 
titled to  enforcement  of  decision 
by  injunction  restraining  former 
tenant  from  asserting  acts  of 
ownership  on  the  premises. 


§  451.    Further  Relief  Granted  After  Declaratory  Judgment,  When 

The  California  statute  providing  that  no  declaratory  judgment 
should  preclude  any  party  from  obtaining  additional  relief  based 
upon  the  same  facts  does  not  allow  a  litigant  who  is  determined  not 
to  have  any  rights  to  relitigate  his  claim  in  quest  for  different 
relief.  ^^-^ 
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U.S.— Powell  V.  McCormack, 
Dist.  Col..  89  S.Ct.  1944,  395  U.S. 
486,  23L.Ed.2d491; 

Edward  B.  Marks  Music 
Corp.  V.  Charles  K.  Harris 
Music  Pub.  Co.,  C.A.N.Y.,  255 
F.2d  518,  cert.  den.  79  S.Ct.  51, 
358  U.S.  831,  3  L.Ed.2d  69; 

Hanover  Fire  Ins.  Co.  v. 
Nieves  Hidalgo,  D.C.Puerto  Rico, 
147  F.Supp.  678;  Sohappy  v. 
Smith,  D.C.Ore.,  302  F.Supp.  899; 
White  V.  State  of  Tenn.,  D.C. 
Ga.,  304  F.Supp.  661. 
95.  Ala.--Wolff  V.  Woodruff,  258 
Ala.  1,  61  So.2d  69.  The  statutory 
provision  for  supplemental  relief 
in  suit  for  declaratory  judgment 
contemplates  application  to  court 
having  jurisdiction  for  such  re- 
lief and  does  not  contemplate 
that  supplemental  relief  shall  be 
combined  with  principal  relief 
sought  by  declaration  as  to  con- 
troversy between  parties. 
Ariz^ — ^Adams  v.  Bear,  87  Ariz. 
288,  350  P.2d  751. 

CaL— Dills  V.  Delira  Corp.,  145 
C.A.2d  124,  302  P.2d  397. 

D.C.— Service  v.  Dulles,  C.A., 
235  F.2d  215,  98  U.S.App.D.C. 
268,  rcvd.  on  oth.  grds.  11  S.Ct. 
1152,  354  U.S.  363,  1  L.Ed.2d 
1403. 

DeL— City  of  Wilnungton  ▼. 
Delaware  Coach  Co.,  Ch.,  230 
A.2d  762. 

Fla^ — South  Dade  Farms,  Inc. 
▼.  Peters,  107  So.2d  30;  Thomas 
v.  Cilbe,  Inc.,  App.,  104  So.2d 
397;  Koscot  Interplanetary,  Inc. 
▼.  State  ex  rel.  Conner,  App., 
230So.2d24. 

HI.— Mundo  v.  DeGrazio,  H  111. 
App.2d  52,  222  N.E.2d  253;  Pres- 
byterian Distribution  Service  v. 
Chicago  Nat.  Bank,  28  Ill.App.2d 
147,  171  N.E.2d  86;  Koziol  v. 
Village  of  Rosemont,  32  IlLApp. 
2d  320,  177  N.E.2d  867. 


Md.— Phil    J.    Cobb   V.    MarWe, 
249  Md.  718,  241  A.2d  718. 
Mats. — Essex    Co.   v.    Goldman, 
258  N.E.2d  526. 

NJ^ — ^Union  County  Indus.  Park 
y.  Union  County  Park  Commis- 
sion, 95  N.J.Supcr.  448,  231  A.2d 
812. 

N.M^ — Pan  Am.  Petroleum  Corp. 
V.  El  Paso  Natural  Gas  Co.,  77 
N.M.  481,  424  P.2d  397. 
N.Y*— Sunshine  Book  Co.  v.  Mc- 
Caffrey, 168  N.Y.S.2d  268,  4  A.D. 
2d  643;  American  Hydrocarbon 
Corp.  v.  Selby,  263  N.Y.S^d  280, 
47Misc.2d777. 

Okb—Oklahoma  Alcoholic  Bev- 
erage Control  Bd.  v.  Central  Li- 
quor Co.,  421  P.2d  244. 

96.  Fla.— South  Dade  Farms,  Inc.  v. 
Peters,  107  So.2d  30  (Fla.).  Even 
though  a  final  decree  had  been 
rendered,  court  had  jurisdiction 
to  issue  order  to  show  cause  as 
to  why  supplemental  relief  should 
not  be  granted.  Such  order  was 
sufficient  as  an  initial  process  to 
bring  responding  parties  before 
the  court,  and  respondents  could 
either  have  answered  petition  on 
the  facts  or  attacked  sufficiency 
as  a  matter  of  law.  Such  order 
could  not  be  vacated  on  inter- 
locutory appeal. 

58.  Ky.— Gty  of  Paducah  v.  Electric 
Plant  Bd.  of  City  of  Paducah, 
449  S.W.2d  907. 

N.M. — Pan  Am.  Petroleum  Corp. 
V.  El  Paso  Natural  Gas  Co., 
11  N.M.  481,  124  P.2d  397. 

99.  CaL— Spencer  v.  Nelson,  238  P.2d 
169  (CaL).  In  action  for  a  de- 
claratory judgment  with  respect 
to  the  validity  of  a  contract  be- 
tween attorney  and  defendant  for 
formation  of  a  corporation  for 
development  of  the  defendant's 
inventions,  where  evidence  sup- 
ported conclusion  of  the  lower 
court  that  the  contract  was  void 
and  the  court  reserved  jurisdic* 
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tion  to  enter  necessary  orders 
and  decrees  and  to  administer 
further  equity  between  the  par- 
ties, the  lower  court  was  author- 
ized to  do  equity  and  declare  the 
further  rights  of  the  parties  in- 
dependently of  the  contract. 

Bertero  v.  National  General 
Corp.,  62  CaLRptr.  714,  254  CA. 
2d  126. 

Mo.— Hudson  v.  Jones,  278  S.W. 
2d  799  (Mo.App.).  If  trial  court 
in  trial  of  declaratory  judgment 
action,  finds  that  plaintiffs  are  en- 
titled to  relief  supplemental  to 
declaratory  judgment  sought  and 
to  determine  nature  of  the  issues 
of  fact  involved,  proceedings  for 
such  supplemental  relief  and  for 
trial  of  issues  of  fact  are  author- 
ized by  the  statute. 
WU.--Adams  v.  Jarvis,  23  Wis. 
2d  453.  127  N.W.2d  400. 
1.  CaL — Amerson  v.  Christman,  68 
CaLRptr.   378,   261    C.A.2d   811. 

Ky.— E.  F.  Prichard  Co.  v.  Hei- 
delberg Brewing  Co.,  314  Ky. 
100,  234  S.W.2d  486.  Court  has 
jurisdiction  to  enter  money  judg- 
ment in  a  declaratory  judgment 
action. 

Nd>. — Richardson  v.  Watcritc 
Co.,  169  Neb.  263,  99  N.W.2d 
265. 
2.  Ala. — Alexander  City  v.  Conti- 
nental Ins.  Co.,  262  Ala.  515,  80 
So.2d  523.  Under  statutory  pro- 
vision for  supplemental  relief  in 
action  for  declaratory  judgment, 
supplemental  relief  may  be  based 
on  either  equitable  or  legal  right. 
Penney  v.  Odom,  260  Ala.  563, 
71  So.2d  881.  A  declaratory  judg- 
ment, while  seeking  a  declaration 
of  rights  or  status  of  the  parties, 
does  not  seek  execution  or  per- 
formance from  defendant  or  op- 
posing party,  but  such  does  not 
mean  that  the  further  and  com- 


plete relief  may  not  be  had  in 
such  a  proceeding. 

Wolff  v.  Woodruff,  258  Ala.  1. 
61  So.2d  69.  The  statutory  pro- 
vision for  supplemental  relief  in 
suit  for  declaratory  judgment  is 
sufficient  to  justify  supplementary 
proceeding  in  court  wherein  de- 
claratory judgment  is  rendered, 
though  directed  to  enforcement 
of  claim  available  at  law. 
IlL — Burgard  v.  Mascoutah  Lum- 
ber Co.,  6  Ill.App.2d  210,  127 
N.£.2d  464.  Provision  in  declara- 
tory judgment  statute  for  grant- 
ing further  relief  upon  declara- 
tion of  parties'  rights,  is  not  lim- 
ited to  relief  previously  asked 
for,  but  contemplates  something 
further  based  upon  the  declara- 
tion of  rights,  and  permits  the 
parties  to  petition  and  such  fur- 
ther relief  as  may  be  appropriate 
after  the  declaration  of  rights, 
although  not  previously  prayed 
by  a  complaint  or  counterclaim. 
Mo.— Hudson  v.  Jones,  278  S.W. 
2d  799  (Mo.App.).  In  action  by 
purchasers  for  declaratory  judg- 
ment construing  contract  for  sale 
of  land  and  deed,  issues  as  to 
confusion  concerning  boundaries 
of  land  sold  and  as  to  any  dam- 
ages and  the  amount  thereof  sus- 
tained by  plaintiffs  as  the  result 
of  breach  of  contract  by  vendors, 
and  any  other  issues  of  fact 
necessary  to  complete  relief  could 
be  submitted  to  a  jury  for  de- 
termination. 

Pa. — Daniels  Co.,  Contractors  v. 
Nevling,  385  Pa.  276,  122  A.2d 
814.  Proceeding  for  declaratory 
judgment  should  not  be  dismissed 
because  in  one  contingency  it 
may  be  necessary  either  by  sup- 
plementary proceedings  in  the 
case,  or  by  independent  action 
based  upon  what  may  be  adju- 
dicated in  the  case,  to  determine 
amount  of  dama.^e  payable. 
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10.  U.Sv— Powell  v.  McCormack, 
Dist.  Col.,  89  S.Ct.  1944.  395 
U.S.  486,  23  L.Ed.2d  491;  Ed- 
ward B.  Marks  Music  Corp.  v. 
Charles  K.  Harris  Music  Pub. 
Co..  C.A.N.Y..  255  F.2d  518,  cert, 
den.  79  S.Ct.  51,  358  U.S.  831,  3 
L.Ed.2d  69;  Hanover  Fire  Ins.  Co. 
V.  Nieves  Hidalgo,  D.CPuerto 
Rico.  147  F.2d. 


Ky. — City  of  Paducah  v.  Elec- 
tric Plant  Bd.  of  City  of  Pa- 
ducah, 449  S.W.2d  907. 

KM* — ^Pan  Am.  Petroleum  Corp. 
V.  El  Paso  Natural  Gas  Co.,  77 
N.M.  481,  424  PJd  397. 

14.1.   CaL— Dills  v.  Delira  Corp.,  145 
Cal.App.2d  124.  302  P.2d  397. 


§  452.     Declaratory  Relief  May  Be  Joined  with  Application  for 
Other  Relief 

The  practice  in  England  and  in  America  is  to  combine  a  request 
for  a  declaration  with  a  request  for  an  injunction  or  other  coercive 
relief.  Consequential  or  executory  relief  may  be  demanded  either 
in  association  with  or  as  a  supplement  to  declaratory  relief.  ^^-^  ^ 

The  relief  which  is  provided  by  declaratory  judgment  statutes 
may  be  asked  for  either  in  conjunction  with  other  relief  or  alone 
for  the  provisions  of  the  declaratory  judgment  statutes  grant  cumu- 
lative remedies. '''•' 


14.11.  U.S.— Landers  Frary  &  Clark 
V.  Vischer  Products  Co..  201  F. 
2d  319. 

Mo.— Jesse  v.  O'Neal,  364  Mo. 
333,  261  S.W.2d  88.  Both  de- 
claratory and  coercive  relief  may 
be  sought  under  the  declaratory 
judgment  act. 

U.S.— Sohappy    v.    Smith,    D.C 
Ore.,  302  F.Supp.  899. 
Mo.— Evans     v.     Brussel,     300 
S.W.2d  442. 

M.Y^Feldman  v.  Pulitrer,   162 
N.Y.S.2d  449,  7  Misc.2d  709. 
Va. — Buchner  v.  Kenyon  L.  Ed- 
wards Co..  210  Va.  502,  171  S.E. 
2d  676. 

Wash. — Interstate  Hosts,  Inc.  v. 
Airport  Concessions.  Inc.,  429,  71 
Wash.2d  487,  P.2d  245. 

16.  U.S.— Alcoa  S.  S.  Co.  v.  Velcz, 
D.C.   Puerto   Rico,  285   F.Supp. 
123. 
CaL — Equitable  Savings  &  Loan 


Association  v.  Superior  Court  in 
and  for  Los  Angeles  County,  230 
P.2d  119  (CalApp.).  Where  loan 
association  instituted  action  in  su- 
perior court  for  declaratory  relief 
and  petition  for  alternative  writ 
of  mandate  in  which  they  charged 
various  irregularities  in  proceed- 
ing before  building  and  loan  com- 
missioner wherein  incorporators 
received  license  to  engage  in  loan 
business  but  did  not  apply  for 
writ  nor  join  in  incorporators' 
motion  to  issue  an  alternative 
writ  and  court  refused  to  grant 
writ  and  ordered  that  question 
of  issuing  writ  be  determined 
upon  trial  of  action,  action  had 
been  regarded  as  one  for  de- 
claratory relief  and  not  manda- 
mus proceeding,  and  according- 
ly, court  was  without  authority 
to  stay  commissioner's  order  au- 
thorizing incorporators  to  engage 
in  loan  business. 
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Lortz  V.  Connell,  78  Cal.Rptr. 
6.  273  C.A2d  286. 

HI.— Young  V.   Hansen,  118  111. 
App2d  1,  249  N.E2d  300. 

17.1.    CaL — Herrman     v.     Firemen's 
Fund   Ins.    Co.,    127    Cal.App.2d 
560,  274  P.2d  501. 
Ky. — Fontaine   v.    Dept.    of   Fi- 


nance, 249  S.W.2d  799  (Ky.), 
Combination  of  declaratory  judg- 
ment action  and  other  remedies 
which  seem  to  be  available  is 
generally  permissible  and  advan- 
tageous since  merits  will  be  con- 
sidered if  any  one  of  remedies 
sought  is  found  to  be  appropri- 
ate. 


§  453.    Controversy  Terminated  by  a  Declaration  of  Rights 

The.  termination  of  the  controversy  which  gives  rise  to  a  declara^ 
tory  judgment  proceeding  is  one  of  the  principal  purposes  of  the 
declaratory  judgment  lawj*'-'^  Courts  will  refuse  to  render  or 
enter  a  declaratory  judgment  or  decree  when  such  judgment  or 
decree,  if  rendered,  will  not  terminate  the  controversy  or  remove 
the  uncertainty  giving  rise  to  the  proceeding,  ^^-^^  for  a  declara- 
tory judgment  is  appropriate  only  when  it  will  terminate  the  con- 
troversy giving  rise  to  the  proceeding.  ^^•"  Therefore,  when  the 
request  in  a  declaratory  judgment  action  is  not  for  ultimate  deter- 
mination of  the  rights  but  for  preliminary  findings  and  conclusions 
intended  to  fortify  the  litigant  against  future  regulations,  it  would 
be  a  rare  case  in  which  the  relief  should  be  granted. '^-'^ 

Notwithstanding  what  is  said  in  the  preceding  paragraph,  it  was 
held  in  a  Texas  case  that  a  declaration  on  a  question  in  the  case 
was  justified  when  it  served  a  useful  purpose  although  the  contro- 
versy might  not  be  ended.  ^''•^* 


17.il.  CaL— Abbott  v.  Gty  of  San 
Diego,  332  F.2d  324  (Cal.App.). 
It  is  the  duty  of  the  court  hear- 
ing an  action  for  declaratory  re- 
lief to  make  a  complete  deter- 
mination of  the  controversy. 
IlL — Illinois  Power  Co.  v.  Miller, 
11  Ill.App.2d  296,  137  N.E.2d  78. 
Authority  of  circuit  court  to  hear 
cause  under  declaratory  judg- 
ment act  carried  with  it  authority 
to  settle  rights  between  parties 
in  the  case. 

Mass.— Foster  v.  City  of  Everett, 
334  Mass.  14,  133  N.E.2d  480. 
One  of  the  principal  purposes 
of  the  declaratory  judgment  law 


is  to  settle  completely  the  con- 
troversy submitted  for  decision 
and  such  purpose  is  emphasized 
by  the  fact  that  the  court  may 
refuse  to  render  or  enter  de- 
claratory judgment  or  decree 
where  if  rendered  or  entered, 
such  decree  would  not  terminate 
the  uncertainty  or  controversy 
giving  rise  to  the  proceedings  or 
for  other  sufficient  reasons. 

Zaltman  v.  Daris,  331  Mass. 
458,  120  N.E.2d  393.  In  proceed- 
ing under  the  declaratory  judg- 
ment act,  it  is  the  duty  of  the 
judge  to  adjudicate  the  decisive 
issues  involved  in  the  controversy 
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between  the  parties  and  to  make 
binding  declarations  concerning 
such  issues,  thus  putting  the  con- 
troversy to  rest. 

Neb.— Custer  Public  Power  Dis- 
trict V.  Loup  River  Public  Power 
District,  162  Neb.  300,  75  N.W.2d 
619. 

Pa. — Daniels  Co.  Contractors  v. 
Nevling,  385  Pa.  276,  122  A.2d 
814.  Where  plaintiff  petitioned 
only  for  judgment  to  determine 
meaning  of  clause  of  contract 
between  parties  and  defendants 
answer  for  a  decree  construing 
same  clause  and  other  parts  of 
contract,  it  became  incumber 
upon  the  court  to  pass  upon  that 
clause  which  both  parties  sought 
to  have  interpreted. 

17.12.  U.S.— Clark  v.  Flory,  141  F. 
Supp.  248;  W.  R.  Grimshaw  Co. 
v.  Nazareth  Literary  and  Benev- 
olent Institution,  113  F.Supp. 
564. 

Colo.— People  of  Colorado  ex  rel. 
Inter-Church  Temperance  Move- 
ment of  Colorado  v.  Baker,  133 
Colo.  398,  297  P.2d  273.  Court 
rendering  declaratory  judgment 
must  make  full  and  complete  dec- 
laration and  be  convinced  before 
granting  such  relief  that  it  will 
stabilize  disputed  legal  relations 
as  court  generally  is  limited  by 
provisions  of  declaratory  judg- 
ment statutes,  that  declaration 
must  end  litigation  or  fix  and 
settle  parties'  rights.  All  persons, 
having  or  claiming  substantial 
interest  in  subject  matter  of  con- 
troversy which  would  be  aflfected 
by  declaratory  judgment  and 
whose  presence  is  necessary  to 
the  complete  and  effective  de- 
termination of  controversy  and 
rights  sought  to  be  declared,  are 
necessary  parties  to  action  for 
declaratory  judgment  and  must 
be   before   the   court   and   given 


opportunity    to   be   heard    as    to 
their  own  rights  or  defenses. 
Ga.— Cook  V.  Sikes,  210  Ga.  722, 
82  S.E.2d  641. 

Md.— Givner  v.  Cohen,  208  Md. 
2\  116  A.2d  357.  Jurisdiction  in 
declaratory  judgment  cases  is  not 
necessarily  mandatory,  such  as  in 
cases  where  a  judgment  or  de- 
cree will  not  serve  a  useful  pur- 
pose or  terminate  the  contro- 
versy. 

M^ss. — Massachusetts  Chiroprac- 
tic Laymens  Assoc,  v.  Attorney 
General,  ZZZ  Mass.  179,  130  X.E. 
2d  101.  Under  statute  providing 
that  court  may  refuse  to  render 
declaratory  judgment  if  it  would 
not  terminate  controversy  or  for 
other  sufBcient  reasons,  but  court 
must,  in  such  event,  state  rea- 
sons for  refusal  in  record,  where 
trial  court  had  improperly  sus- 
tained demurrer  to  bill  for  de- 
claratory relief,  and  plaintiffs'  ap- 
peal, but  on  day  supreme  court 
entered  its  decree  supreme  court 
determined  issues  presented  by 
bill  in  another  case,  there  was 
no  need  for  declaratory  relief, 
and  trial  court  was  directed  to 
refuse  relief,  stating  its  reasons 
in  record. 

Town  of  Brookline  v.  Co.-Ray 
Realty  Co.,  326  Mass.  206,  93 
N.E.2d  581.  Where  actual  contro- 
versy as  to  whether  proposed 
apartment  house  would  violate 
zoning  regulation  or  building 
code  of  city  of  Boston  had  arisen 
between  building  commissioner 
of  city  of  Boston  and  homeown- 
ers in  same  residence  district 
in  which  apartment  was  proposed 
to  be  constructed,  and  only  own- 
ers of  one  of  the  neighboring 
houses  was  a  party  to  the  action 
and  it  did  not  appear  that  they 
adequately  represented  all  of  the 
neighboring  homeowners,  declar- 
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atory  relief  determining  the  con- 
troversy would  not  be  made, 
since  a  declaration,  if  made, 
would  not  terminate  the  uncer- 
tainty or  controversy. 

N.J. — National  Ben  Franklin  Fire 
Ins.  Co.  V.  Camden  Trust  Co., 
21  NJ.  16.  120  A.2d  754.  Trial 
court  has  discretionary  power  to 
refuse  to  enter  a  declaratory 
judgment  which  does  not  termi- 
nate uncertainty  or  controversy 
giving  rise  to  proceeding,  but 
amendment  rather  than  dismissal 
of  complaint  would  be  indicated 
and  particular  controversy  be- 
tween parties  may  thus  be 
brought  before  court  for  a  com- 
plete and  final  disposition. 

Finley  v.  Factory  Mutual  Li- 
ability Ins.  Co.  of  America,  38 
N.J.Super.  390,  119  A.2d  29. 
Where  a  party  who  has  right 
and  interest  to  litigate  same  issue 
at  another  time  or  before  an- 
other forum  is  not  before  court, 
judgment  of  court  might  not  ter- 
minate uncertainty  or  contro- 
versy, and  declaratory  judgment 
should  not  issue. 

Proprietary  Association  v. 
Board  of  Pharmacy,  16  X.J.  62, 
106  A.2d  272.  Where  there  is  an 
actual  controversy  there  is  ample 
jurisdiction  in  court  to  grant  gen- 
eral declaratory  relief,  but  exer- 
cise of  such  jurisdiction  may,  and 
generally  should,  be  declined 
where  declaration  will  not  termi- 
nate uncertainty  of  controversy 
giving  rise  to  proceedings. 
Ohio^Superior  Dairy,  Inc.  v. 
Stark  County  Milk  Producers  As- 
sociation, 89  Ohio  App.  26,  100 
N.E.2d  695.  In  action  for  de- 
claratory judgment  as  to  rights, 
status  and  legal  relations  between 
litigants,  in  which  a  declaratory 
judgment  would  neither  termi- 
nate   the   controversy    that   pro- 


voked the  action  nor  remove  the 
uncertainty,  sections  of  declara- 
tory judgment  act,  relating  to 
contracts,  construction  of  valid- 
ity of  instrument  and  determina- 
tion of  rights  or  legal  relations, 
restricted  the  exercise  of  gen- 
eral powers  granted  court  to  de- 
clare rights,  status  and  other  le- 
gal relations  of  litigants.  The 
words  uncertainty  or  "contro- 
versy" appearing  in  the  statute, 
which  provides  that  a  court  may 
refuse  to  render  or  enter  a  de- 
claratory judgment  or  decree 
where  the  judgment  or  decree 
if  rendered  or  entered,  would  not 
terminate  the  uncertainty  or  con- 
troversy, have  reference  to  a  con- 
troversy based  upon  legal  rights 
and  obligations. 

Ohio— Schloeffel  v.  Kietzman,  89 
N.E.2d  477  (Ohio). 
Wis.— Christie  v.  Lueth,  265  Wis. 
326,  61  N.W.2d  338.  Court  did 
not  abuse  its  discretion  in  refus- 
ing to  render  a  declaratory  judg- 
ment declaring  null  and  void  a 
resolution  of  city  council  direct- 
ing that  charges  be  filed  against 
a  police  officer,  for  such  judg- 
ment would  not  terminate  the 
controversy  in  that,  if  judgment 
were  granted,  city  officers  as 
electors,  would  retain  the  right 
to  prefer  charges  against  officers. 
Skowron  v.  Skowron,  259  Wis. 
17,  47  N.W.2d  326.  Where  wife 
sought  a  declaratory  judgment 
with  respect  to  contract  with  her 
husband,  and  a  present  judgment 
in  accordance  with  a  demand  of 
her  complaint  would  not  termi- 
nate the  controversy,  court  could 
properly  refuse  to  enter  declara- 
tory judgment. 

17.13.  U.S.— Cha-Toine  Hotel  Apart- 
ments Building  Corp.  v.  Shogren, 
204  F.2d  256. 

Textile     Workers     Union     of 
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America,  C.I.O.  v.  Williamsport 
Textile  Corp.,  136  F.Supp.  407. 
To  warrant  a  declaratory  judg- 
ment, the  issue  must  be  a  real 
judicial  question,  practical  and 
not  academic,  and  the  decision 
must  finally  settle  and  determine 
the  controversy. 

Pa^— In  re  Lifter's  Estate,  111 
Pa.  227,  103  A.2d  670.  The  pres- 
ence of  antagonistic  claims  indi- 
cating imminent  and  inevitable 
litigation  coupled  with  a  clear 
manifestation  that  the  declaration 
will  be  a  practical  help  in  ending 
the  controversy  is  essential  to 
the  granting  of  relief  by  way  of 
declaratory  judgment. 

17.14.  U.S. — Public  Service  Commis- 
sion of  Utah  V.  Wycoff  Co.,  344 
U.S.  237,  IZ  Sup.Ct.  236,  97  L.Ed. 
291,  reversing  195  F.2d  252. 

17.15,  Tex.--Purcell  v.  Metropolitan 
§  454.    Taxation  of  Costs 


Casualty  Ins.  Co.  of  New  York, 
260  S.W.2d  134  (Tex.).  A  declar- 
atory    judgment     on     question, 
raised  by  father  and  son  in  their 
suit  for  declaration  of  rights  un- 
der automobile  liability  insurance 
policy  naming  both  as  insureds, 
whether  policy  provision  exclud- 
ing liability  for  injuries  to  or  de- 
struction   of    insured's    property 
was  inapplicable  to  father's  claim 
against   son    for   damage   to    fa- 
ther's  property   struck   by   son's 
insured    truck,    was    justified    as 
serving   useful   purpose   at    time 
of      trial,      though      controversy 
might  not  be  ended  because  of 
conditions  and  contingencies  op- 
erating even  after  entry  of  judg- 
ment,   there   being   a   justiciable 
controversy  between  insurer  and 
insureds  respecting  legal  relations 
of   parties   having  adverse   legal 
rights. 


Where  a  decree  for  plaintiffs  was  affirmed  on  appeal — with  the 
exception  of  a  portion  of  the  decree  dealing  with  attorney's  fees — 
plaintiflFs,  respondents  on  appeal,  were  held  entitled  to  recover  their 
costs  on  appeal.^*-'  Where  an  appellate  tribunal  reversed  a  deci- 
sion of  the  lower  court  in  favor  of  a  litigant  because  a  writ  for  a 
declaratory  judgment  would  not  lie,  and  certiorari  was  denied  by 
a  higher  appellate  tribunal,  it  was  held  that  costs  of  appeal  were 
properly  adjudged  against  the  litigant.  ^••* 

It  has  been  held  by  the  Michigan  courts  that,  where  a  proceeding 
for  declaratory  judgment  involved  a  public  question,  no  costs  would 
be  allowed  on  appeal.^ '-^ 


19.  Md.— McNally  v.  Moser,  210  Md. 
127,  122  A.2d  555.  In  landlords' 
proceeding  for  declaratory  judg- 
ment as  to  their  rights  and  inter- 
est under  lease  of  offices  in  their 
residence  building  to  a  chiroprac- 
tor,   who    contended    that    lease 


was  illegal  as  violating  city  zon- 
ing ordinances,  trial  judge's  opin- 
ion in  two  other  cases  that  such 
ordinances  did  not  prohibit  use 
of  offices  in  residences  by  non- 
resident physicians  and  that  use 
of  such  offices  by  physicians  in- 
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volved  was  nonconforming  use, 
which  they  could  continue  de- 
spite prohibitions  of  new  ordi- 
nance, was  properly  printed  as 
appendix  to  plaintiffs'  brief  on 
defendants'  appeal  from  judgment 
for  plaintiffs,  so  as  to  entitle 
plaintiffs  to  costs  of  such  print- 
ing. 

Mich.— School  Dist.  No.  1,  Frac- 
tional South  Lansing  Tp.  v. 
School  Dist.  of  City  of  Lansing, 
331  Mich.  523,  SO  N.W.2d  150. 
Where  suit  for  declaratory  judg- 
ment involved  conflicting  claims 
of  school  districts  no  costs  would 
be  allowed,  though  order  was 
affirmed  on  appeal. 
N.C. — Board  of  Managers  of 
James  Walker  Memorial  Hos- 
pital of  Wilmington  v.  City  of 
Wilmington,  237  N.C.  179,  74 
S.E.2d  749.  Under  statute  pro- 
viding that  in  a  declaratory  judg- 
ment proceedings,  court  may 
make  such  award  of  costs  as  may 
seem  equitable  and  just,  taxing 
of  cost  against  one  party  was 
improper,  since  all  parties  were 
vitally  interested  in  the  determi- 
nation, and  equity  and  justice  re- 
quired that  costs  should  be  equal- 
ly divided  between  the  three  par- 
ties to  proceeding. 
Pa.— In  re  Barley,  365  Pa.  613, 
76  A.2d  645.  Where  declaratory 
judgment  was  affirmed  on  appeal 
trial,  court  could  assess  costs,  in- 
cluding those  on  appeal,  accord- 
ing to  equities  among  parties. 

19.1.  Wash,- Nethery  v.  Olson,  41 
Wash.2d  173,  247  P.2d  1011. 

19.2.  Tenn. — Combustion  Engineer- 
ing Co.  V.  Thompson,  191  Tenn. 
98,  231  S.W.2d  580. 


19 J.  Mich.— Bartkowiak  V.  Board  of 
Supervisors  of  County  of  Wayne, 
341  Mich.  333,  67  N.W.2d  96; 
Garavaglia  v.  Michigan  Dept.  of 
Revenue,  338  Mich.  467,  61  N.W. 
2d  612. 

20.  N.Y.— Urquhart  v.  Urquhart,  196 
Misc.  664,  92  N.Y.S.2d  484.  In 
action  for  declaratory  judgment 
plaintiff  who  prevailed  would  be 
allowed  cost. 

Tax. — Hoehenberger  v.  Schnitz- 
er,  235  S.W.2d  466  (Tex.).  In 
suit  for  declaratory  judgment 
construing  oral  agreement  to  di- 
vide commission  for  sale  of  cer- 
tain realty  between  two  real 
estate  salesmen  and  a  real  estate 
dealer,  where  dealer's  position 
both  on  trial  and  on  appeal  had 
been  one  of  open  hostility  toward 
any  judgment  favorable  to  sales- 
man who  had  left  his  employ, 
dealer  was  an  "adverse  party" 
and  costs  could  be  taxed  against 
him  upon  entry  of  judgment  fa- 
vorable to  salesman  who  had  left 
his  employ. 

26.  Tom.- Holly  v.  City  of  Eliza- 
bethton,  193  Tenn.  46,  241  S.W. 
2d  1001.  Where  declaratory  judg- 
ment action  to  determine  validity 
of  statute,  under  which  defend- 
ant-city had  issued  revenue  bonds 
for  construction  and  lease  of  in- 
dustrial buildings  to  defendant- 
lessee,  was  friendly  and  for  bene- 
fit of  defendant,  and  costs  were 
not  adjudged  by  chancellor,  and 
decree  for  defendant  was  sus- 
tained on  appeal,  supreme  court 
exercised  discretion  and  assessed 
costs  in  both  courts  against  de- 
fendant. 


§  455.    Burden  of  Expense  for  Public  Service  Commission's  Hear- 
ing Not  Warranting  Declaratory  Judgment 

The  Ohio  courts  have  held  that  the  word  "controversy,'*  appear- 
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ing  in  a  statute  which  provides  that  a  court  may  refuse  to  render 
or  enter  a  declaratory  judgment  or  decree  where  such  a  judgment 
or  decree,  if  rendered,  would  not  terminate  the  uncertainty  or  con- 
troversy, has  reference  to  a  controversy  founded  upon  legal  rights 
and  obligations. 3^-^ 

34.1.    Ohio — Superior    Dairy,    Inc.    v.  sociation,  89  Ohio  App.  26,   lOO 

Stark  County  Milk  Producers  As-  N.E.2d  695. 

§  456.     Validity  and  Sufficiency  of  Declaratory  Judgments 

It  is  not  proper  for  a  declaratory  judgment  to  suggest  what  a 
party  may  not  do — it  must  decree  what  they  may  or  may  not  do.**^*' 

The  decree  of  the  lower  court  declared  the  statute  under  which 
the  defendant  claimed  right  to  occupy  office  unconstitutional  and 
thus  decided  fundamental  issue  in  case  and  decree  was  appealable, 
but  complainant  had  also  prayed  for  restraining  order  and  thus  the 
lower  court  did  not  award  full  relief  which  complainant  had  a  right 
to,  and,  therefore,  decree  was  not  final — however,  the  appellate 
tribunal  would  grant  the  restraining  order  to  which  plaintiff  was 
entitled.'*'^-' 

A  declaratory  judgment  may  contain  conditions,  with  reference  to 
acts  or  prohibitions  specified  in  the  declaration,  which  are  not  un- 
reasonable under  the  evidence  in  the  particular  case.***^ 

A  right  or  duty  may  be  established  by  a  declaratory  judgment 
just  as  affirmatively  and  effectively  as  a  judgment  establishing  title 
to  property.***^ 

36.   Mo. — Maas    v.    Drechshage,    244  facts  showing  pleader  entitled  to 

S.W.2d    397     (Mo.).     In    action  relief,  findings  of  fact  in  decree 

brought    by    parties    for    whom  were  sufficient, 
home   dwelling  was   constructed      43.    111. — Powell  v.  Trustees  of  Schools 

against   contractor   to   determine  of  Tp.  16,  415  111.  236,  112  N.E. 

relative  rights  of  parties  pursuant  2d  478.  Where  order  of  court  in 

to    construction    contract,    where  action  by  plaintiff  for  declaration 

trial    court    entered    a    decree    in  that   he   held   legal   title   to   cer- 

favor   of   contractor,   and   decree  tain  schoolhouse  premises  found 

followed    allegation    in    contrac-  issues  for  defendant  and  denied 

tor's  cross-bill  seeking  judgment  prayer  for  declaratory  judgment, 

for  balance  due  for  material  and  judgment   that  plaintiff  was   not 

labor  furnished,  to  which  cross-  the  owner  of  "a   small  tract  of 

bill   plaintiff   had   not   interposed  about  %  of  an  acre  in  Southwest 

any  objection  for  failure  to  state  corner  of  40  acre  tract  in  which 
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public  school  was  situated"  was 
sufficient  as  denial  of  declaratory 
judgment  sought  and  description 
contained  therein  was  mere  sur- 
plusage and  did  not  vitiate  judg- 
ment. 

Burgard  v.  Mascoutah  Lumber 
Co.,  6  Ill.App.2d  210,  127  N.E.2d 
464.  There  is  no  technical  form 
described  for  the  declaration  of 
rights  in  a  declaratory  judgment 
action,  and  it  is  sufficient  if  the 
rights  may  be  ascertained  there- 
from in  connection  with  the  find- 
ings of  tbe  court  or  jury  in  view 
of  the  controversy  presented. 
Mo.— M.FJV.  Mutual  Ins.  Co.  v. 
Quinn,  259  S.W.2d  854  (Mo.). 
In  suit  for  declaratory  judgment 
that  automobile  policy  issued  by 
plaintiff  was  no  longer  in  force 
and  effect  at  time  of  collision, 
wherein  only  question  involved 
was  whether  policy  was  in  force 
at  time  of  accident,  judgment 
that  policy  was  in  full  force  and 
effect  at  time  of  accident  was 
sufficient. 

44.1.  Cal. — Charles  L.  Harney,  Inc. 
V.  Contractors  State  License 
Board,  238  P.2d  637  (Cal.App.). 

45.  Cal.— DeKay  v.  DeKay  Pneu- 
matic Tools,  131  Cal.App.2d  625, 
281  P.2d  76.  In  suit  for  declara- 
tory relief  under  a  contract  to 
sell  and  distribute  tools  manu- 
factured by  the  plaintiff,  finding 
which  was  really  summary  of 
the  effect  of  the  findings  relat- 
ing to  purchase  of  drills  was 
not  objectionable  as  a  conclu- 
sion of  law. 

Brashear  v.  Gerbracht,  128  Cal. 
App.2d  263,  274  P.2d  933.  Where 
claimant  against  estate  brought 
action  for  claim,  part  of  which 
had  been  allowed,  and  defendant 
requested  judgment  declaring 
rights  of  parties,  judgment  deny- 
ing   recovery    and    stating    that 


validity  of  approval  or  portion 
of  claim  was  a  matter  of  pro- 
bate court,  sufficiently  declared 
right. 

Wilson  V.  Sanchez,  116  Cal. 
App.2d  670,  254  P.2d  594.  In  suit 
by  purchasers  against  vendor  for 
declaratory  relief  as  to  parties' 
rights  under  contract  for  sale  of 
realty,  wherein  vendor  filed  cross- 
complaint  alleging  that  purchas- 
ers' claim  of  interest  in  property 
was  without  right,  judgment  de- 
creeing that  purchasers  had  no 
right,  title  or  interest  in  or  to 
realty  was  sufficient  declaration 
of  rights  of  parties. 

Ponti  V.  Burastero.  112  Cal. 
App.2d  846,  247  P.2d  597.  In  an 
action  by  one  of  three  garbage 
companies  for  declaratory  relief 
to  test  validity  of  city  ordinance 
which  awarded  an  exclusive  gar- 
bage disposal  contract  to  one  of 
the  defendants,  evidence  sustained 
implied  finding  of  trial  court  that 
it  was  understood  at  time  of 
agreement  between  the  three 
companies  establishing  their  busi- 
ness areas  that  the  company 
which  lajter  secured  the  exclusive 
contract  would  have  the  exclu- 
sive right  to  service  any  areas 
which  might  be  annexed  to  the 
city. 
47.1.  Va.— Dean  v.  Paolicelli,  194  Va. 
219,  72  S.E.2d  506.  In  taxpayer's 
action  against  county  board  mem- 
ber and  county  treasurer  for  de- 
termination that  board  member 
had  vacated  his  office  and  to  re- 
strain treasurer  from  paying 
member  bis  salary,  decree  de- 
claring statute  under  which  mem- 
ber claimed  unconstitutional  de- 
cided the  fundamental  issue,  and 
was  appealable,  but  did  not 
award  full  relief  to  which  com- 
plainants were  entitled,  and, 
therefore,  was  not  final,  but  the 
supreme  court  would  declare  the 
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office    vacant    and    restrain    the 
treasurer  as  prayed. 

54.  Ohio— Jacobs  v.  Cook,  123  N.E. 
2d  276  (Ohio).  In  an  action  for 
a  declaratory  judgment  deter- 
mining the  status  of  plaintiffs  and 
corporation  employees  represent- 
ed by  plaintiffs  as  a  class,  as 
against  defendant's  claims  and 
employees'  rights  under  provi- 
sions of  bargaining  contract  be- 
tween union  and  corporation, 
such  declaration  should  be  made 
rather  than  mere  finding  against 
plaintiffs  and  dismissal  of  their 
petition,  because  of  noncompli- 
ance with  provisions  of  union's 
constitution  and  by-laws. 

56.1.  Ky.— McMillan  v.  Bailey-Darby 
Coal  Corp.,  251  S.W.2d  255 
(Ky.).  In  a  declaratory  judgment 
action  wherein  trial  court  found 
that  defendant  was  entitled  un- 
der  coal   lease   to   develop    land 


for    coal    mining    purposes     free 
from  hindrance,  and  found    that 
timber  could  not  be  removed  and 
rights  granted  to  plaintiff  under 
contract  of  sale  of  timber  could 
not  be   exercised  without   mate- 
rially interfering  with  operations 
of  defendant  in  mining  coal,  but 
plaintiff  was  authorized  by  judg- 
ment to  enter  and  remove  timber 
under  specified  conditions  includ- 
ing   condition    that    plaintiff    fill 
gullies  or   ditches   made   in   log- 
ging   timber    and    remove    from 
premises    all     tops,     limbs     and 
branches  cut  from  trees  in  log- 
ging operations,  such  conditions 
were  not  unreasonable  under  evi- 
dence. Condition  that  plaintiff  in- 
demnify  defendant   for   damages 
which  would  not  have  occurred 
except   for   timber   removal    was 
also  held  not  to  be  unreasonable. 
S9A.   CaL — Sattinger    v.     Ncwbauer, 
123  Cal.App.2d  365,  266  P.2d  586. 


§  457.    Nature  of  Judgments 

A  declaratory  judgment  or  decree  simply  declares  the  rights  of 
the  parties  or  expresses  the  opinion  of  the  court  on  a  question  of 
law,  without  ordering  anything  to  be  done;  its  distinctive  charac- 
teristic being  that  the  declaration  stands  by  itself,  and  no  executory 
process  follows  as  of  course;  and  the  action  is  therefore  distin- 
guished from  other  actions  in  that  it  does  not  seek  execution  or 
performance  from  the  defendant  or  opposing  party.*°-^ 


60.  CaL-— Orange  County  Water 
Dist.  V.  City  of  Colton,  38  Cal. 
Rptr.  286,  226  C.A.2d  642. 

D.C.— Apache    County    v.    U.S., 
D.C.,  256  F.Supp.  903. 

60.1.  Ga^— Burgess  v.  Burgess,  210 
Ga.  380,  80  S.E.2d  280. 

62.   U.S.— Zeldman     v.     Celebrezze, 

D.C.N.Y..  252  F.Supp.  167;  Gov- 

ernment   Emp.   Ins.   Co.  v.   Lc- 

Bleu,  D.C.La.,  272  F.Supp.  421; 

Ma    Chuck    Moon    v.    Dulles, 


C.A.Wash.,  237  F.2d  241,  cert, 
den.  77  S.Ct.  559,  352  U.S.  1002, 
1  L.Ed.2d  547;  Leung  Gim  v. 
Brownell,  C.A.Cal.,  238  F.2d  77; 
Iselin  V.  Meng,  C.A.Miss.,  269 
F.2d  345,  cert.  den.  80  S.Ct  257, 
361  U.S.  913,  4  L.Ed.2d  183, 
reh.  den.  80  S.Ct.  406,  361  U.S. 
945.  4  L.Ed.2d  365;  Gorsuch  v. 
Fireman's  Fund  Ins.  Co.,  C.A. 
Ariz.,  360  F.2d  23;  Green  v.  U.S., 
172  F.Supp.  679,  145  Ct.Cl.  628; 
Edgar  V.  U.S.,  145  Ct.Cl.  9,  171 
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F.Supp.  243;  Parkersburg  Nat. 
Bank  V.  U.S.,  D.C.W.Va.,  228 
F.Supp.  375;  Carmichael  v.  Allen, 
D.CGa.,  267  F.Supp.  98S. 
Ala. — Glens  Falls  Indem.  Co.  v. 
Boutwell,  274  Ala.  258.  147  So.2d 
476. 

Arisv— Smith  v.  Rabb,  95  Ariz. 
49.386P.2a649. 

CaL^Henkel  v.  Pacific  Emp. 
Ins.  Co.,  140  C.A.2d  301,  295 
P2d  80;  Tronslin  v.  City  of 
Sonora,  301  P.2d  891,  144  C.A.2d 
735;  General  Ins.  Co.  of  Amer- 
ica V.  Whitmore,  45  Cal.Rptr.  556, 
235  C.A.2d  670;  Lortz  v.  Connell, 
78  Cal.Rptr.  6,  273  C.A.2d  286; 
San  Ysidro  Irr.  Dist.  v.  Superior 
Court  of  San  Diego  County,  16 
Cal.Rptr.  609,  56  C.2d  708,  365 
P.2d  753; 

JaflFe  V.  Heffner.  173  C.A.2d 
512,  343  P.2d  374;  Kartheiser 
V.  Superior  Court  In  and  For 
Los  Angeles  County,  174  C.A.2d 
617,  345  P.2d  135;  Interinsurance 
Exchange  of  Auto.  Qub  of  Sou- 
thern Cal.  V.  Bailes,  33  Cal.Rptr. 
533,  219  C.A.2d  830;  General  Ins. 
Co.  of  America  v.  Whitmore, 
45  Cal.  Rptr.  556,  235  C.A.2d  670. 
Del. — City  of  Wilmington  v.  Del- 
aware Coach  Co.,  Ch.  230  A.2d 
762. 

Fla.— North  Shore  Realty  Corp. 
V.  Gallaher,  App.,  99  So.2d  255; 
National  Mut.  Ins.  Co.  of  Dis- 
trict of  Columbia  v.  Dotschay, 
App.  134  So.2d  248. 
Ga. — Pearle  Optical  of  Monroe- 
ville,  Inc.  v.  Georgia  State  Bd. 
of  Examiners  in  Optometry,  219 
Ga.  856,  136  S.E.2d  371. 
Idaho— Jordan  v.  Securities  Credit 
Corp.,  79  Idaho  284.  314  F2d  967. 
ni-— Elmhurst  Nat.  Bank  v.  City 
of  Chicago,  21  Ill.App.2d  180, 
157  N.E.2d  781;  Mastercraft 
Lamp  Co.  v.  Mortek,  35  Ill.App. 
2d  366,  183  N.E.2d  12. 
Iowa — In  re  Hartstack's  Estate, 


250  Iowa  510,  94  N.W.2d  744; 
In  re  Ditz'  Estate,  255  Iowa 
1272,  125  N.W.2d  814. 
Ky. — Selle  v.  City  of  Henderson, 
309  Ky.  599,  218  S.W.2d  645. 
Minn. — Town  of  Burnsville  v. 
City  of  Bloomington,  264  Minn. 
133,  117  N.W.2d  746;  Howe  v. 
Nelson.  271  Minn.  296,  135  N.W. 
2d  687. 

Mi88. — Lyle  Cashion  Co.  v.  Mc- 
Kendrick,  227  Miss.  894,  87  So.2d 
289. 

N.J. — Untermann  v.  Untermann, 
43  N.J.Super.  106,  127  A.2d  903; 
Constant  v.  Pacific  Nat.  Ins.  Co., 
84  N.J.Super.  211,  201  A.2d  405. 
N.J.^Washington  Tp.  v.  Gould, 
39  N.J.  527,  189  A.2d  697. 
N.M* — Lamonica  v.  Bosenberg, 
73  N.M.  452,  389  F2d  216. 
N.Y. — Sylvander  v.  Farmers  & 
Traders  Life  Ins.  Co.,  251  N.Y.S. 
2d  298,  21  A.D.2d  851;  Motor 
Vehicle  Ace.  Indemnification 
Corp.  V.  National  Grange  Mut. 
Ins.  Co.,  270  N.Y.S.2d  245,  26 
A.D.2d  6,  affd.  19  N.Y.2d  115, 
278  N.Y.S.2d  367,  224  N.E.2d 
869; 

Gray-Lewis  v.  Gray-Lewis,  157 
N.Y.S.2d  815;  Davlee  Const. 
Corp.  V.  Brooks,  188  N.Y.S.2d 
847,  21  Misc.2d  137;  Town  of 
Harrison  v.  Westchester  County, 
261  N.Y.S.2d  627,  46  Misc.2d 
1035,  mod.  on  oth.  grds.  269 
N.Y.S.2d  508,  25  A.D.2d  759. 
mod.  on  oth.  grds.  18  N.Y.2d 
876,  276  N.Y.S.2d  124,  222  N.E. 
.  2d  742,  am.  on  oth.  grds.  19 
N.Y.2d  860,  280  N.Y.S.2d  592, 
227  N.E.2d  405;  Elkind  v.  City 
of  New  Rochelle,  163  N.Y.S.2d 
870,  5  Misc.2d  296,  affd.  165 
N.Y:S.2d  709,  4  A.D.2d  761,  app. 
den.  174  N.Y.S.2d  651,  4  N.Y.2d 
902,  151  N.E.2d  86,  affd.  181 
N.Y.S.2d  509,  5  N.Y.2d  836,  155 
N.E.2d«4. 
Ohio — Cantor  v.  Department  of 
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Taxation,  3  Ohio  App.2d  285, 
210  N.E.2d  285;  Ohio  Farmers 
Indem.  Co.  v.  Chames,  170  Ohio 
St.  209,  163  N.E.2d  367;  Harper 
V.  Ohio  Soc.  for  Crippled  Chil- 
dren, Inc.,  158  N.E.2d  747;  Prof- 
itt  V.  McQuiston,  9  Ohio  Misc. 
43,  221  N.E.2d  212. 
Tex. — Sabine  River  Authority  of 
Tex.  V.  Willis,  369  S.W.2d  348; 
Cushing  V.  Fort  Worth  Nat. 
Bank,  Civ.App.,  284  S.W.2d  791, 
err.  ref.  no  rev.  err. 
63.  Ky.— McMillan  v.  Bailey-Darby 
Coal  Corp.,  251  S.W.2d  225 
(Ky.).  After  binding  declaration 
of  rights  has  been  made  by  de- 
claratory judgment,  party  cannot 


treat  judgment  as  mere  advice 
and  proceed  to  attempt  to  exer- 
cise rights  denied  him  t>y  judg- 
ment with  view  that  whether  be 
can  exercise  rights  so  denie<l  hire 
can  be  litigated  separately  from 
question  of  whether  he  haci  rigrhts 
in  the  first  instance. 

Wash^— City  of  Kirklaxi<l  ▼. 
Steen,  68  Wa^.2d  804,  41  <S  P.2d 
80;  416  P.2d  80;  City  of  ScsLttle 
V.  King  County,  68  Wstsh^Zd 
811,416P.2d84. 

71.  M.Y-— Kronish,  Lieb,  Shalns^wit. 
Weiner  and  Hellman  v.  John  J. 
Reynolds,  Inc.,  307  N.Y.S.2cl  725, 
33  A.D.2d  366. 


§  458.    Construction  of  Declaratory  Judgments  and  Decrees 

The  same  essentials  of  finality  which  are  possessed  by  other  judg- 
ments are  possessed  by  declaratory  judgments.*"  ^  •  ^ 


78.  U.S.— E.  V.  Prentice  Co.  v.  As- 
sociated Plywood  Mills,  113  F. 
Supp.  182.  In  action  for  dec- 
larations of  invalidity  and  non- 
infringement of  patents  on  ma- 
chines leased  by  defendant  to 
plaintifTs  customers  and  for  in- 
junction restraining  defendant 
from  suing  such  customers  for 
patent  infringement,  where  plead- 
ings created  actual  controversy, 
where  evidence  as  to  validity  of 
all  claims  of  patents  was  intro- 
duced and  jury  was  not  limited 
to  specific  claims  in  instructions 
on  validity  of  patents,  defendant 
should  not  be  permitted  to  re- 
strict jury's  finding  of  invalidity 
thereof  to  claims  which  defend- 
ant contended  were  infringed,  so 
that  defendant's  objections  to 
plaintiff's  proposed  form  of  judg- 
ment, declaring  patent  invalid 
and  ineffective,  as  too  broad, 
should  be  overruled. 

Athenian     Realty     Corp.     v. 
Southwestern  Bell  Tel.  Co.,  C.A. 


Tex..  338  F.2d  1001,  cert  den. 
85  S.Ct.  1086,  380  U.S.  955.  13 
L.Ed.2d  970. 

CaL— Lewis    v.    Fahn,    113    Cat. 
App.2d  95,  247  P.2d  831.  Where 
primary    object    of    declaratory 
judgment  was  to  establish  respec- 
tive   rights    and    obligations     of 
lessors  and  lessees  with  respect 
to  lease  requirements  of  remod- 
eling by  lessees  and  of  financial 
adjustments    dependent    thereon, 
h   was    not    reasonable    to    hold 
that  judgment   in    effect   merely 
informed  parties  that  no  enforce- 
able   contract   was    in    existence 
as  to  those  matters  and  that  it 
was  necessary  for  them  to  agree 
later  if  anything  was  to  be  ac- 
complished with   respect   to   the 
remodeling. 

DcL— Bata  v.  Hill,  119  A.2d  892 
(Del.Ch.).  Where  certain  shares 
of  a  certain  corporation  had  been 
deposited  with  registration  divi- 
sion as  required  by  appropriate 
royal  decrees  of  the  Holland  gov- 
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ernment,  such  decrees  were  not 
intended  to  deal  with  private  dis- 
putes of  litigants  where  rights 
of  litigants  were  not  based  upon 
events  occurring  during  World 
War  II  and,  therefore  in  action 
for  declaratory  judgment  as  to 
owner  of  the  stock,  defendant 
would  be  required  to  withdraw 
claim  filed  before  the  division 
of  registration  of  securities  of 
the  council  of  the  restoration  of 
civil  liberties  created  by  the  gov- 
ernment of  Holland  and  would 
be  enjoined  from  thereafter  fil- 
ing a  new  claim  as  to  shares  of 
such  stock  originally  deposited 
with  registration  division. 
Ga. — Boone  v.  City  of  Columbus, 
87  Ga.App.  701,  75  S.E.2d  338. 
In  declaratory  judgment  proceed- 
ing by  city  against  automobile 
owner  to  determine  city's  rights, 
powers,  and  liabilities  following 
damage  to  automobile  allegedly 
caused  by  city  employee's  neg- 
ligent operation  of  truck  while 
collecting  trash  and  garbage,  trial 
court  was  without  authority  to 
render  opinion  pertaining  to 
city's  right  to  procure  liability 
insurance. 

Ky.— Harris  v.  Dennis,  248  S.W. 
2d  420  (Ky.).  Pleading  and  order 
of  survey  referred  to  in  judgment 
supported  judgment  declaring 
rights  of  the  parties  with  respect 
to  a  private  roadway  across  plain- 
tiff's  land. 

Graham  v.  Louisville  Transit 
Co.,  243  S.W.2d  1019  (Ky.).  A 
judgrnent,  which  authorized  use 
of  corporation  surplus  for  pay- 
ment of  dividend  if  surplus  was 
not  needed  in  the  conduct  of  the 
corporation's  business,  meant  that 
the  surplus  must  be  a  bona  fid" 
surplus  based  on  real  value. 
Mo. — Keiser  v.  Wiedmer,  283 
S.VV.2d   914    (Mo.).   In   proceed- 


ings by  petitioner  to  be  declared 
the  lawfully  adopted  daughter  of 
defendant,  phrase  "at  all  times" 
in  the  judgment  meant  only  such 
period  or  duration  of  time  as 
was  essential  to  permit  a  finding 
that  plaintiff  was  entitled  to  a 
declaration  and  decree  that  she 
was  adopted  child  of  defendant. 
The  recitation  in  the  finding,  that 
defendant  "in  fact  did  adopt 
plaintiff,"  did  not  mean  that 
plaintiff  was  legally  adopted, 
when  construed  in  connection 
with  the  entire  sentence  of  the 
judgment,  especially  where  de- 
fendant admitted  that  she  had 
not  complied  with  the  adoption 
statutes  and  tliat  the  filing  of 
the  suit  was  necessitated  because 
of  defendant's  failure  to  do  the 
thing  that  she  urged  upon  the 
court  to  find  that  she  should 
have  done. 

Maas  V.  Drechshage,  244  S.W. 
2d  397  (Mo.).  Where,  in  action 
brought  to  determine  liability  un- 
der oral  contract  for  construction 
of  dwelling,  trial  court's  decree 
in  favor  of  contractor  made  no 
reference  to  claimed  credit  of 
$100  due  for  failure  of  contractor 
to  install  front  and  back  steps 
and  for  needed  repairs  on  al- 
legedly defectively  constructed 
roof,  decree  would  be  construed 
as  finding  against  claim  for  credit. 

81.  Cal.— Orange  County  Water  Dist. 
V.  City  of  Colton,  38  Cal.Rptr. 
286,  226  C.A.2d  642. 

D.C.— Apache    County   v.    U.S., 
D.C.,  256  F.Supp.  903. 
81.1.    CaL— Lewis  v.   Fahn,   113   Cal. 
App.2d  95,  247  P.2d  831. 

91.  Ariz. — Connolly  v.  Great  Basin 
Ins.  Co.,  5  Arii.App.  117,  423 
P.2d  732,  736. 

ComL—Verraster  v.  Tynan,  152 
Conn.  645,  211  A2d  150. 
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HI. — Larson    v.    City    of    Loves  HL — Larson    v.    City    of     Loves 

Park,  48  Ill.App.2d  191.  198  N.E.  Park,  48  Ill.App.2d  191,  198  N.E. 

2d  525.  2d  525. 

Ore.— Heintz  v.  Sinner.  232  Ore.      93.    NJ.— National  Ben  Franklin   Fire 

529,  376  P.2d  478.  i„s.   Co.  v.   Camden  Trust     Co., 

93.   Ariz.— Connolly  V.    Great  Basin  2I  N.J.  16,  120  A2d  754.   W^hcrc 

Ins.    Co.,    5    Ariz.App.    117,   423  bona  fide  controversy  has   ainsen 

P.2d  732,  736.  between  parties,  fact  that  it    pri- 

Cola— Police  Pension  and  Relief  marily  involves  an  earlier   judg- 

Bd.   of   Behnke,    136   Colo.   288,  nient  which  left  room  for    con- 

316  P.2d  1025,  cert.  den.  78  S.Ct.  struction  should  not  restrict   ap- 

543,  355  U.S.  958,  2  L.Ed.2d  533.  plicability    of    declaratory     judg- 

Conn. — First   Connecticut   Small  ment  act 

Business  Inv.  Co.  v  Hoffman  :»  N.M_Lyle   y.    Luna.   dS    N.M. 

Conn.Snp.    451^    205    A.2d    5O8;  429,  338  P.2d  1060. 

Verraster  v.   Tynan,    152  Conn.  *.t«1     «-  ^ 

645,  211  A.2d  150.  N.Y-— Kates  v.  Gilmar  Develop- 

D.C-Gabbs  Exploration  Co.  v.  «^^«*  ^'>^'>  ^37  N.Y.S.2d  952,  38 

Udall,    C.A.,    315    F.2d    37,    114  Misc.2d  59. 

U.S.App.D.C.,  291,  cert.  den.  84  (O  Tex.— Wattenburger  v.  Mor- 

S.Ct.  61,  375  U.S.  822,  11  L.Ed.  ns,    Civ.App.    436    S.W.2d    234. 

2d  56.  err.  ref .  no  rev.  err. 

§  458.1.     Declaratory  Actions  to  Construe  Judgments  and  Decrees 

Declaratory  actions  may  be  maintained  for  the  determination  of 
the  significance  and  effect  of  a  judgment."- '°  However,  the  Geor- 
gia courts  have  held  that  decrees  speak  for  themselves  and  that  the 
Georgia  rules  of  procedure,  pleading,  and  practice  in  civil  actions 
make  no  provision  for  a  proceeding  to  construe  and  clarify 
them.99.11 

99.10.    Ky.— Stavross  v.  Bradley,  313  36  N.J.Super.  249,  115  A.2d  589. 

Ky.  676,  232  S.W.2d  1004.  99.11.   Ga^Carswell  v.  Shannon,  209 

N.J.— National  Ben  Franklin  Fire  Ga.  596,  74  S.E.2d  850. 
Ins.   Co.   v.   Camden   Trust   Co., 

§  459.     Res  Adjudicata 

Like  an  ordinary  judgment,  a  declaratory  judgment  may  be  given 
only  v^'here  there  is  a  bona  fide  dispute  as  to  existing  legal  obliga- 
tions between  the  parties,  and  where  such  judgment  would  be  a 
binding  and  final  determination  of  those  obligations.^-^ 

If  a  person,  by  reason  of  res  judicata,  is  estopped  to  relitigate  a 
question,  the  only  judgment  to  which  he  is  entitled  is  that  he  is 
so  estopped  J*' 

Where  a  class  suit,  brought  as  a  diversity  action  in  federal  dis- 
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y  of.  trict  court,  for  a  declaratory  judgment  as  to  water  rights  along  cer- 
^^  tain  portion  of  the  Rio  Grande  River,  was  not  a  true  class  suit  so 
that  judgment  would  be  binding  on  only  those  parties  before  the 
j^  court,  and  every  question  of  law  presented  was  one  of  local  state 
Is'  7  law,  the  court  properly  exercised  its  discretion  in  refusing  to  enter- 
^^r         tain  the  suit.*-^ 

lier:  Where  all  contentions  of  fact  and  law,  which  the  insurance  com- 

pany asserted  in  action  for  declaratory  judgment  as  the  basis  for 
determining  policy  to  be  void,  had  been  or  could  be  asserted  by  it 
as  defenses  in  the  policyholder's  pending  action  on  the  policy,  the 

'^l  declaratory  judgment  action  would  not  lieJ°"^ 

,^  The  law  of  a  case  as  established  by  a  court  of  subordinate  juris- 

^:  diction  denying  declaratory  relief  without  passing  on  the  merits  is 

not  binding  on  appellate  division  on  appeal  from  order  dismissing 
^  subsequent  complaint  on  the  merits.*^ -^ 

It  is  the  primary  purpose  of  the  declaratory  judgment  act  to  have 
a  declaration  of  rights  not  theretofore  determined,  and  not  to  deter- 
mine whether  rights  theretofore  adjudicated  have  been  properly 
^:  adjudicated.**'-^ 


stri- 
IT  : 


:m 


A  declaratory  judgment  is  not  only  binding  on  the  parties  to  the 
action  in  which  it  was  rendered  as  a  conclusive  and  final  determina- 
tion of  their  respective  rights  or  status  as  therein  litigated,  but  also 
carries  same  weight  as  any  other  judgment  as  res  judicata,  when 
invoked  in  subsequent  action  between  same  parties  concerning  same 
5  subject  matter.30'1 


s 


Issues  not  presented  for  determinatioon  in  a  declaratory  proceed- 
ing are  not  rendered  res  judicata  by  determination  of  issues  pre- 
sented, at  least  when  determination  of  issues  presented  does  not 
necessarily  determine  issues  not  presented.^*- ^ 

Where  divorced  husband  brought  an  action  in  Florida  against  his 
divorced  wife  and  their  children  for  a  declaratory  judgment  as  to 
his  right  to  change  the  beneficiaries  of  his  life  insurance  policy,  the 
decree  of  the  Florida  court  ordering  insurer  to  endorse  on  policy 
the  change  of  beneficiary  to  divorced  husband's  second  wife,  was 
not  res  judicata  in  the  subsequent  interpleader  action  in  the  federal 
district  court  in  Minnesota  to  determine  whether  his  children  were 
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entitled  to  proceeds  of  the  policy  after  the  death  of  the  divorced 
husband.-^^.i 

Where  declaratory  relief  was  denied  upon  the  evidence,  and  the 
case  was  affirmed  by  an  appellate  court  on  a  nonmerit  ground,  such 
decision  by  the  appellate  court  was  not  res  judicata  as  to  future 
action  involving  the  same  issue.*°*^ 

A  judgment  upon  a  demurrer  going  to  the  form  of  an  action,  a 
defect  of  pleading,  or  the  jurisdiction  of  the  court,  will  not  preclude 
future  litigation  on  the  merits  of  the  controversy  in  accord  with 
competent  jurisdiction  upon  the  proper  pleading.**-^ 

Generally,  declaratory  judgments  are  conclusive  on  the  parties, 
but  in  interpretation  of  declaratory  judgment  involving  future 
rights,  great  strictness  is  observable,  and  doubts  have  been  cast 
upon  the  jurisdiction  to  declare  future  rights. *°'' 

A  declaratory  judgment  action  to  determine  the  legality  of  a  con- 
tract because  of  a  ruling  by  the  commissioner  against  the  individual 
plaintiffs  that  a  waiver  provision  in  the  contract  could  not  super- 
sede the  rules  of  the  state  harness  commission  would  not  lie,  where 
insofar  as  the  individual  plaintiffs  were  concerned,  controversy  had 
been  finally  resolved  by  another  decision,  and  no  actual  existing 
controversy  as  to  the  association  was  present."**' 


1.1.   U.S.— Bustox-Ovalle  v.  Landon, 
112  F.Supp.  874. 

Pennsylvania  Ry.  Co.  v.  United 
States,  111  F.Supp.  80.  Judgment 
in  declaratory  judgment  action 
against  many,  but  not  all,  pos- 
sible tort-feasors  and  against  a 
few  of  the  eight  to  ten  thousand 
possible  claimants  to  determine 
whose  negligence  caused  disas- 
trous South  Amboy  explosion 
would  not  be  decisive  of  rights 
of  all  claimants,  in  view  of  fact 
judgment  in  spurious  class  action 
is  not  binding  upon  nonappearing 
claimants,  and,  therefore,  tem- 
porary injunction  restraining  all 
pending  actions  arising  out  of 
such  explosion  would  not  issue. 
Mo. — Land  Clearance  for  Rede- 


velopment Authority  of  St  Louis 
v.  City  of  St.  Louis,  270  S.W.2d 
58  (Mo.). 

1.2.  Ariz. — Arizona  Public  Service 
Co.  v.  Southern  Union  Gas  Co., 
76  Ariz.  373,  265  P.2d  435. 

3.  U.S. — Longview  Tug  Boat  Co. 
v.  Jamison,  218  F.2d  547.  Where 
commandant  of  coast  guard  was 
not  a  party  to  suit  in  federal 
district '  court  and  would  not  be 
subject  to  such  suit,  declaratory 
judgment  of  that  court  against 
collector  of  customs  that  ship- 
owner's vessel  was  not  subject 
to  inspection  by  United  States 
coast  guard  would  not  protect 
shipowner  against  inspection  by 
coast  guard,  nor  could  such  de- 
claratory judgment  he  conclusive 
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in  subsequent  suit  against  com- 
mandant of  coast  guard. 

Allstate  Ins.  Co.  v.  Thompson, 
D.CArk.,  121  F.Supp.  696. 
Ark. — ^Southern     Farm     Burean 
Gis.   Ins.   G>.  V.  Robinson,  236 
Ark.  268,  365  S.W.2d  454. 
CaL — Orange  County  Water  Dist. 
V.  City  of  Riverside,  10  Cal.Rptr. 
899,  188  C.A.2d  566. 
Ma — Durwood  v.  Dubinsky,  291 
S.W.2d  909. 

N.Y^-County  Federal  Sav.  & 
Loan  Ass'n  v.  First  Pennsylvania 
Realty  Corp..  287  N.Y.S.2d  614, 
29  A.D.2d  675  affd.  243  N.E.2d 
149,  23  N.Y.2d  680,  295  N.Y.S. 
2d  931;  Barzelay  v.  Board  of 
SupVs  of  Onondaga  County,  263 
N.Y.S.2d  854.  47  Misc.2d  1013. 
Tex.— Lee  v.  Calvert,  Civ.App., 
356  S.W.2d  840,  err.  ref.  no  rev. 
err.;  Texas  State  AFL-CIO  v. 
Brown,  Civ.App.,  378  S.W.2d 
917,  err.  ref.  no  rev.  err.;  Mills 
V.  Howell,  Civ.App..  416  S.W.2d 
453. 

Utah — Burnham  v.  Reid,  1  Utah 
2d  390,  267  P.2d  915.  Where  ac- 
tion for  declaratory  action  as  to 
ownership  of  described  lands  in 
Idaho  and  right  to  crops  grown 
thereon  during  specified  years 
raised  issues  as  to  possible  in- 
terest in  such  crops  of  persons 
not  made  party  to  action,  motion 
for  declaratory  judgment  was 
properly  denied  because  court 
could  make  no  order  of  judg- 
ment as  to  matters  involved 
therein  which  could  decide  or 
terminate  the  controversy. 

5.1.  U.S. — Martinez  v.  Maverick 
County  Water  Control  and  Imp. 
Dist.  No.  1,  219  F.2d  666. 

10.  U.S. — Cruz  Sanchez  v.  Robinson, 
136  F.Supp.  52.  Where  alien  filed 
petition  for  writ  of  habeas  corpus 
and  was  accorded  a  judicial  re- 
view of  deportation  proceedings, 


he  was  not  entitled  to  a  subse- 
quent   review    in    an    action    for 
declaratory  judgment. 
Mo. — Cantrell  v.  City  of  Caruth- 
ersville,   256   S.W,2d   646    (Mo.). 

10.1.  U.S. — Fireman's  Fund  'Insur- 
ance Co.  V.  Hanley,  140  F.Supp. 
206. 

12.  Ore.— In.  re  Dahl's  Estate.  196 
Ore.  249,  248  P.2d  700.  A  de- 
claratory judgment  for  a  former 
administrator  of  his  deceased 
wife's  estate  on  his  claim  of  part- 
nership interest  in  property,  de- 
scribed in  his  account  and  report 
as  property  of  partnership  be- 
tween him  and  intestate,  in  ac- 
tion brought  by  his  successor  as 
administrator  against  former  ad- 
ministrator and  intestate's  chil- 
dren by  former  marriage  for 
adjudication  of  title  to  such  prop- 
erty and  existence  of  partner- 
ship, was  conclusive  and  deter- 
mination of  partnership's  exist- 
ence and  former  administrator's 
title  to  property  as  partnership 
property  and  hence  res  judicata 
as  to  such  questions  on  objections 
filed  by  successor  administrator 
and  such  children  in  proceeding 
for  settlement  of  estate. 

20.  U.S.— Hook  V.  Hook  and  .\ckcr- 
man,  Inc.,  187  F.2d  52,  reversing 
in  part  89  F.Supp.  238.  Where 
owners  of  patent  assigned  patent 
to  corporation,  and  thereafter  one 
of  the  former  owners  of  patent, 
and  his  partner,  brought  action 
against  corporation  for  declara- 
tory judgment  that  they  were  not 
infringing  the  patent,  any  decision 
without  presence  in  litigation  of 
other  former  owner  of  patent 
would  be  short  of  res  judicata 
as  to  them. 

Appalachian  Electric  Power 
Co.  V.  Smith,  C.C.A.Va.,  67  F.2d 
451,  cert.  den.  54  S.Ct.  458.  291 
U.S.  674.  78  L.Ed.  1063. 
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Ala. — Haden  v.  Lee's  Mobile 
Homes,  Inc.,  41  Ala.App.  376,  136 
So.2d  912,  cert.  den.  273  Ala.  708, 
136  So.2d  920/ 

Reid  V.  City  of  Birmingham, 
274  Ala.  629,  150  So.2d  735. 
Cal. — Hixson  v.  Borcn,  144 
C.A.2d  547,  301  P.2d  615;  Dumas 
V.  City  of  Sunnyvale,  42  Cal.Rptr. 
302.  231  C.A.2d  796. 
Conn. — Corsino  v.  Grover,  148 
Conn.  299,  170  A.2d  267,  95 
A.L.R.2d  751;  Knights  of  Colum- 
bus Council  No.  3884  (Reverend 
Edward  Shaughnessy  Council)  v. 
Mulcahy,  154  Conn.  583,  227  A.2d 
413. 

Ky.— Lawson  v.  Buhl.  273  S.W. 
2d  378  (Ky.).  Ex  parte  order  of 
county  court  holding  that  bank 
account  in  decedent's  name  was 
a  part  of  decedent's  estate,  and 
setting  it  aside  as  widow's  ex- 
emption, was  not  binding  on  ex- 
ecutrix, individually,  and  other 
parties  w^ho  were  not  parties  to 
proceedings  in  county  court,  and 
circuit  court  had  jurisdiction  of 
action  to  determine  whether  fund 
was  part  of  the  estate  or  a  trust 
fund. 

Fitzpatrick  v.  Patrick,  410 
S.W.2d  143;  Eitel  v.  John  N. 
Norton  Memorial  Infirmary,  441 
S.W.2d  438. 

Mass. — Long  Island  Painting 
Corp.  V.  Beacon  Const.  Co.,  188 
N.E.2d  857. 

Pa.— Stein  v.  Mousley,  46  Del.Co. 
282. 

Tex^ — Crawford  v.  Thomas,  229 
S.W.2d  80  (Tex.).  In  suit  to  re- 
cover damages  for  trespass 
wherein  certain  defendants  filed 
cross-action  against  other  defend- 
ants in  trespass  to  try  title  and 
for  declaratory  judgment,  court 
could  properly  try  case  as  to 
parties  before  it  though  certain 
grantees  of  cross-defendant  were 
not  before  it,  inasmuch  as  such 


grantees  would  not  be  bound  by 
judgment  and  would  not  be  prej- 
udiced. 

21.1.  N.Y.— Schneider  v.  Schneider 
et  al.,  281  App.Div.  250,  119 
N.Y.S.2d  337. 

26.  N.Y.— Baker  v.  Baker,  131  N.  Y.S. 
2d   140.   Since  a   holding   that    a 
valid  marriage   exists  is  instinct 
in   a   decree  of   separation,    and. 
if  decree  is  obtained,  no  declara- 
tory   judgment    is    necessary     to 
establish  validity  of  marriage,  the 
existing   discretion    with   respect 
to   declaratory   judgment   would 
not  be  exercised  to  permit  wife 
who  sought  decree  of  separation 
simultaneously   to   seek   declara- 
tory   judgment    of    existence    of 
marriage. 

Metlis  V.  Metlis  et  al,  104 
N.Y.S.2d  407.  Even  though  hus- 
band received  decree  of  divorce 
in  1947  in  Mexico,  a  judgment 
of  separation  obtained  by  the 
wife  in  1949  in  New  York  had 
eflFect  of  establishing  existence 
of  a  valid  and  subsisting  mar- 
riage between  the  parties,  and 
there  was  nothing  to  be  deter- 
mined in  wife's  subsequent  action 
for  declaratory  judgment  that  she 
was  his  wife. 

27.  U.S.— United  States  Finance  & 
Guaranty  Co.  v.  Church,  107  F. 
Supp.  683.  In  collateral  proceed- 
ings under  Federal  Declaratory 
Judgment  Act  for  declaration  of 
respective  rights,  duties  and  li- 
abilities of  named  parties  grow- 
ing out  of  California  state  court 
judgment,  such  judgment  would 
not  be  disturbed  on  the  ground 
that  the  judgment  was  as  to  one 
defendant  because  it  enlarged  the 
verdict,  where  such  defendant 
never  made  objection  to  form  of 
judgment  as  entered  and  did  not 
employ  remedies  provided  by  the 
California   Code  of   Civil   Proce- 
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dure  for  correction  of  judgment 
to  accord  with  verdict. 
27.1.   U.S.— Tuckson  v.  Clemmer,  231 
F.2d  658. 

Daniels  v.  Thomas,  225  F.2d 
795.  Alleged  fact  that  state  court 
erred  in  entering  a  personal  judg- 
ment instead  of  a  judgment  in 
rem  would  not  make  the  judg- 
ment a  nullity,  and  would  not 
justify  federal  district  court  in 
declaratory  judgment  action  to 
declare  that  the  judgment  was 
void. 

Beklns  v.  Bekins  Van  and 
Storage  Company,  210  F.2d  338. 
Where  all  that  was  decided  in 
prior  action  was  that  case  was 
not  removable  from  federal  court 
and  that  since  federal  court  ac- 
tion, brought  to  enjoin  its  pros- 
ecution, was  merely  ancillary  to 
removal  of  case  from  federal  28. 
court,  it  should  be  dismissed,  and 
none  of  the  issues  presented  in 
subsequent  action  in  federal  court 
were  presented  in  prior  action, 
judgment  in  prior  action  was  not 
res  judicata  in  subsequent  action. 

Ricardo  v.  Ambrose,  110  F. 
Supp.  716.  Where  only  one  tax- 
payer filed  appeal  from  board  of 
tax  review  within  time  limit 
therefor,  others  did  not  appear 
before  board,  and  none  offered 
any  evidence  of  valuation  of  their 
respective  properties  upon  which 
the  district  court  could  determine 
true  valuation  thereof,  complaint 
in  declaratory  judgment  proceed- 
ing before  district  court  by  tax- 
payers to  obtain  interpretation 
of  realty  tax  statute  for  Virgin 
Islands  and  injunction  preventing 
collection  of  1951  taxes  did  not 
constitute  a  timely  appeal  from 
board's  decision. 

Ga. — Lawrence  v.  Lawrence.  87 
Ga.App.  150,  7Z  S.E.2d  231,  hold- 
ing that  a  declaratory  judgement 


action  is  not  intended  to  be  used 
to  set  aside,  modify,  or  interpret 
judicial  decrees  or  judgments  of 
courts  having  jurisdiction  of  the 
subject  matter  and  parties,  but 
is  to  be  used  to  obtain  declara- 
tion of  rights  not  already  adju- 
dicated. 

N.Y.— MacCallum  v.  MacCallum. 
153  N.Y.S.2d  810.  Divorced  wife 
would  not  be  entitled  to  declara- 
tion by  New  York  court  of  di- 
vorced wife's  right  in  relation  to 
realty  and  personalty  within  New 
York  nor  in  relation  to  custody 
and  control  of  infant  in  divorced 
wife's  custody  in  Florida  pur- 
suant to  Florida  divorce  decree, 
in  view  of  fact  that  divorced 
wife's  rights  could  not  be  en- 
forced in  existing  and  appropri- 
ate forms  of  action. 
U.S.— Reap  v.  James,  232  F.2d 
507,  holding  that  court  had  no 
jurisdiction  to  review  order  of 
local  board  ordering  physician's 
report  for  induction,  in  action  for 
declaratory  judgment  or  for  in- 
junction. 

Marshall  v.  Wyman,  132  F. 
Supp.  169.  The  district  court's 
lack  of  jurisdiction  to  entertain 
direct  proceeding  for  relief  in  na- 
ture of  mandamus  cannot  be  sur- 
mounted by  filing  complaint  for 
declaratory  judgment. 

Fredericks  v.  Rossell,  95  F. 
Supp.  754.  In  action  for  judg- 
ment declaring  rights  of  a  vet- 
eran who  was  discharged  from 
his  federal  civil  service  position, 
and  for  order  reinstating  veteran 
to  his  position  in  federal  civil 
service  pending  disposition  of  ac- 
tion, complaint,  insofar  as  it  al- 
leged dismissal  from  office  and 
prayed  reinstatement,  sought  re- 
lief in  nature  of  mandamus  and 
was  incompatible  with  jurisdic- 
tion of  federal  district  court. 
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Cal. — Livingston  Rock  and  Gravel 
Co.  V.  Los  Angeles  County,  43 
Cal.2d  121,  272  P.2d  4. 

29.  111.— Jones  v.  Hodges.  2  Ill.App. 
2d  509,  119  N.E.2d  806,  1  I11.2d 
415.  lis  N.E.2d  782.  Final  judg- 
ment  in  declaratory  judgment  ac- 
tion granting  defendant  relief  on 
his  prayer  for  affirmative  relief 
contained  in  answer  was  res  ju- 
dicata in  subsequent  proceeding 
on  motion  by  defendant  to  dis- 
cover assets,  and  plaintiff  could 
not  object  in  such  proceeding  to 
action  of  court  in  granting  af- 
firmative relief  to  defendant  in 
declaratory  judgment  action  with- 
out requiring  defendant  to  file 
a  counterclaim. 

30.  Fla. — Board  of  Public  Instruction 
of  Dade  County  v.  Bradford 
Builders,  Inc.,  81  So.2d  496 
(Fla.).  In  a  suit  by  contractor 
for  declaratory  decree  determin- 
ing liability  of  parties  to  contract 
for  erection  of  school  building 
as  result  of  additional  work  re- 
quired because  of  allegedly  de- 
fective beams,  action  of  court  of 
equity  in  authorizing  erection  on 
quantum  merit  basis,  if  errone- 
ous, was  harmless,  where  court 
had  properly  assumed  jurisdic- 
tion and  once  liability  had  been 
fixed,  process  of  ordering  it  paid 
was  so  simple  that  to  require 
action  at  law  for  purpose  of  re- 
ducing it  to  judgment  would  have 
placed  burden  on  all  litigants  far 
out  of  proportion  to  any  advan- 
tage that  might  have  been  gained 
by  anyone. 

Ky. — McMillan  v.  Bailey-Darby 
Coal  Corp.,  251  S.W.2d  225 
(Ky.).  After  binding  declaration 
of  rights  has  been  made  by  de- 
claratory judgment  a  party  can- 
not treat  judgment  as  mere  ad- 
vice and  proceed  to  attempt  to 
exercise  rights  denied  him  by  the 


judgment  with  view  that  whether 
he  can  exercise  rights  so  denied 
him  can  be  litigated  separately 
from  question  of  whether  he  had 
rights  in  the  first  instance. 
N.Y.—Kaplan  v.  Kaplan.  197 
Misc.  687,  95  N,Y.S.2d  281.  A 
declaratory  judgment  has  the 
force  of  a  final  judgment  and 
ordinarily  the  remedy  of  dissat- 
isfied party  is  by  appeal  there- 
from to  the  appellate  division. 
30.1.  U.S.— Commercial  Standard 
Ins.  Co.  V.  Maddox,  189  F.2d 
761.  Where  question  of  where  a 
fire  started  was  not  an  issue  in 
action  brought  against  insured 
by  third  party  who  was  burned 
in  attempting  to  rescue  driver 
of  insured's  tractor  and  gasoline 
tank  trailer,  judgment  in  that 
action  would  not  be  res  judicata, 
in  declaratory  judgment  action 
brought  by  insurer  as  to  issue 
of  whether  fire  had  resulted  from 
leakage  of  contents  of  tank  trail- 
er, so  as  to  be  within  the  auto- 
mobile liability  policy  exception. 
Norden  v.  Royall,  90  F.Supp. 
834.  Where  district  court  entered 
a  declaratory  judgment  that  no- 
tice to  plaintiff  that  termination 
of  employment  from  department 
of  army  stated  insufficient  ground 
for  discharge,  a  writ  of  manda- 
mus or  an  injunction  order  in 
the  nature  of  mandamus  to  re- 
store plaintiff  to  his  office  would 
not  be  issued  for  a  period  of  90 
days  after  entry  of  order. 
.  Cal. — ^Tronslin  v.  City  of  Sonora, 
144  Cal.App.2d  735,  301  P.2d  891. 
Construed  in  the  light  of  record, 
judgment  declaring  landowner  re- 
siding outside  of  city  limits  to 
be  entitled  to  make  connections 
with  city  sewer  line  traversing 
his  property  free  and  clear  of 
any  cost,  charges,  taxes,  or  li- 
cense fee  entitled   landowner  to 
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use  system,  as  well  as  to  connect 
therewith;  and  even  though  no 
charge  for  use  of  system  (as 
distinguished  from  connection 
charge)  was  being  made  when 
such  judgment  was  entered,  it 
was  conclusive  against  city's  right 
to  make  use  charge  under  ordi- 
nance thereafter  in  action. 
Colo.— Lane  v.  Page,  126  Colo. 
560,  251  P.2d  1078.  Plaintiffs,  who 
had  been  granted  judgment  de- 
claring that  they  had  right  to 
use  avenue  without  interference 
by  defendant  were  thereafter 
barred  from  instituting  action  for 
damages  from  such  interference, 
all  items  of  which  bad  accrued 
before  declaratory  judgment  ac- 
tion was  started  but  which  were 
not  therein  alleged. 

Mass. — Weingarter  v.  Town  of 
North  Wales,  327  Mass.  731,  101 
N.E.2d  132. 

Mow — Hixson  v.  Kansas  City,  361 
Mo.  1211,  239  S.W2d  341.  Where 
intenrenors  in  prior  litigation 
were  opposed  to  annexation  of 
Clay  County  area  to  Kansas  City, 
and  a  declaratory  judgment  ac- 
tion was  subsequently  instituted 
by  plaintiffs  to  determine  legality 
of  refusal  to  submit  a  proposed 
amendment  to  charter  of  city  to 
de-annex  Clay  County  area,  in- 
terest of  intenrenors  and  the 
plaintiffs  were  same  and  accord- 
ingly plaintiffs  were  bound  by 
judgment  in  such  prior  litigation. 

N.J.— In  re  Hosford's  Estate,  26 
N.J.Super.  412,  98  A.2d  332.  Gen- 
erally, declaratory  judgments  are 
conclusive  on  the  parties,  but,  in 
interpretation  of  declaratory 
judgment  involving  future  rights, 
greatest  strictness  is  observable, 
and  doubts  have  been  cast  upon 
jurisdiction  to  declare  future 
rights. 


N.Y.—Suppus  v.  Bradley,  101 
N.Y.S.2d  557.  Where  there  were 
no  questions  of  fact  necessary  to 
be  determined  before  judgment 
on  constitutionality  of  emergency 
housing  rent  control  law  could 
be  rendered,  declaratory  judg- 
ment could  be  rendered  appro- 
priately, and  the  judgment  de- 
claring rights  and  otber  legal  re- 
lations could  not  be  later  chal- 
lenged in  any  other  or  further 
proceedings  by  either  party. 

Long  V.  Long,  119  N.Y.S.2d 
341.  The  supreme  court  has  pow- 
er in  any  action  to  declare  rights 
and  other  legal  relations  on  re- 
quest for  such  declaration  and 
by  statute  such  declaration  has 
force  of  final  judgment. 

Lynch  v.  Bailey,  279  App.Div. 
650,  108  N.Y.S.2d  134,  appeal 
granted  279  App.Div.  789,  110 
N.Y.S.2d  279,  see  also,  304  N.Y. 
669,  107  N.E.2d  591.  Fact  that 
plaintiff  could  have  sought  dam- 
ages in  prior  declaratory  judg- 
ment action  against  defendant  did 
not  make  the  declaratory  judg- 
ment a  bar  to  action  for  damages 
based  on  violation  of  rights  de- 
clared in  the  declaratory  judg- 
ment action. 

Ore.— In  re  Dahl's  Estate,  196 
Ore.  249,  248  P.2d  700. 
Va. — Town  of  Vinton  v.  City  of 
Roanoke,  195  Va.  881,  80  S.E.2d 
608.  Where  town,  which  unsuc- 
cessfully claimed  right  under 
agreement  with  water  company 
to  have  water  supplied  at  fixed 
rate,  had  notice  when  declaratory 
judgment  proceeding  was  brought 
that  city,  which  succeeded  to 
rights  of  water  company,  de- 
manded a  higher  rate,  but  did 
not  negotiate  with  the  city  or 
attempt  to  expedite  the  hearing, 
town  could  not  successfully  argue 
that  delay  in  prosecuting  the  pro- 


Digitized  by 


Google 


§  459  ACTIONS   FOR   DECLARATORY  JUDGMENTS 


544 


ceeding  imposed  a  hardship  upon 
it  and  that  it  should  not  be 
charged  retroactively  a  price 
which  it  had  never  agreed  to 
pay,  since  in  any  event  its  right 
to  bargain  the  price  of  water  re- 
mained, or  it  could  refuse  to  pur- 
chase water  from  city. 

33.  Wis. — Milwaukee  Hotel  Wiscon- 
sin Co.  V.  Aldrich,  265  Wis.  402, 
62  N.W.2d  14. 

34.  Miss. — Lyle  Cashion  Co.  v.  Mc- 
Kendrick,  227  Miss.  894,  87  So.2d 
289.  In  declaratory  judgment  ac- 
tion, in  which  action  plaintiflf 
seeks  a  judicial  declaration  of 
legal  relations  between  the  par- 
ties, the  judgment  entered  oper- 
ates as  an  absolute  bar  to  main- 
taining another  action  only  when 
the  subsequent  suit  again  seeks, 
declaratory  relief,  and  otherwise 
collateral  estoppel  aspect  of  res 
judicata  doctrine  applies  and  pre- 
cludes relitigating  specific  issues 
determined  by  and  essential  to 
declaratory  judgment  when  those 
specific  issues  are  sotight  to  be 
again  disputed  in  subsequent  suit. 

35*  Miss/— Lyle  Cashion  Company  v. 
McKendrick,  227  Miss.  894.  87 
So.2d  289.  In  action  for  confir- 
mation of  title  of  working  in- 
terest in  certain  oil,  gas,  and  min- 
eral leases  and  for  cancellation 
of  claims  of  an  interest  in  the 
leases  by  defendant,  wherein 
plaintiff  introduced  prior  declara- 
tory judgment  decree  of  the 
United  States  District  Court  of 
Louisiana  declaring  such  rights 
to  have  vested  in  plaintiff,  such 
evidence  perfected  title  to  the 
working  interest  in  the  leases  in 
plaintiff  in  absence  of  proof  of 
some  other  source  of  right  in 
defendant  not  concluded  by  the 
Louisiana  decree. 


36A.  U.S.— Prudential  Ins.  Co.  of 
America  v.  Rader,  Minn.,  98  F. 
Supp.  44. 

43.1.  U.S. — Prudential  Insurance  Co. 
of  America  v.  Rader,  Minn.,  98 
F.Supp.  44. 

44.  U.S.— Daniels  v.  Thomas,  225  F. 
2d  795,  holding  that  where  state 
court  had  jurisdiction  of  subject 
matter  and  of  the  parties,  and 
its  judgment  was  not  void,  but 
at  most  was  only  erroneous,  the 
judgment  was  res  judicata,  and 
federal  district  court  was  without 
jurisdiction  to  entertain  action  for 
declaratory  judgment  that  the 
judgment  was  void. 

Arthur  St.  John  et  al.  v.  Wis- 
consin Employment  Relations 
Board,  340  U.S.  411.  71  Sup.Ct. 
375,  95  L.Ed.  386.  A  federal  court 
should  not  grant  injunctive  and 
declaratory  relief  against  an  en- 
forcement of  a  state  statute, 
where  the  supreme  court  of  the 
United  States  has  invalidated  the 
same  statute  in  a  case  involving 
the  same  parties,  which  arose  in 
the  state  courts,  as  there  is  no 
ground  for  supposing  that  the 
intervention  of  the  federal  court 
is  necessary  to  secure  the  plain- 
tiff's constitutional  right. 
47.  Va. — Board  of  Supervisors  of 
Hanover  County  v.  Bazile,  195 
Va.  739,  80  S.E.2d  566.  Where 
the  matter  of  the  duty  of  the 
county  treasurer  to  maintain  the 
treasurer's  office  at  the  county 
seat  had  been  fully  determined 
by  the  supreme  court  of  appeals 
in  a  mandamus  proceeding  and 
the  treasurer  sought  by  a  bill 
for  declaratory  judgment  to  have 
the  statute  and  the  mandamus 
order  construed  to  give  him  a 
right  to  maintain  the  treasurer's 
office  at  another  city,  the  declara- 
tory   judgment    proceeding    was 
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improper  and  would  not  lie. 

50.1.  Neb.— -Custer  Public  Power  Dis- 
trict V.  Loup  River  Public  Power 
District,  162  Neb.  821,  11  N.W. 
2d  590. 

52.1.  IlL — Burgard  v.  Mascoatah 
Lumber  Company,  6  Ill.App.2d 
210,  127  N.E.2d  464. 
Mich. — Laude  v.  Cossins,  334 
Mich.  622.  55  N.W.2d  123. 
N.Y. — Schneider  v.  Schneider  et 
al.,  281  App.Div.  250,  119  N.Y.S. 
2d  ZZl,  Decision  in  prior  action 
denying  declaratory  judgment 
concerning  validity  of  foreign  di- 
vorce decree  was  not  binding  in 
subsequent  action  where  trial 
court  in  prior  action  specifically 
did  not  pass  on  merits  of  the 
decree. 

53.  U.S. — Brown  v.  Insurog^raph,  Inc., 
90  F.Supp.  828.  Where  plaintiffs 
alleged  that  defendant,  owner  of 
certain  patents,  had  threatened 
to  sue  plaintiffs*  potential  cus- 
tomers or  those  contemplating 
business  association  with  plain- 
tiffs with  legal  proceedings  for 
infringement  of  defendant's  pat- 
ents, that  defendant  in  its  answer 
confessed  that  plaintiffs'  machine 
did  not  infringe  patents  of  de- 
fendant, did  not  entitle  defendant 
to  a  dismissal  since  accused  in- 
fringer was  entitled  at  his  elec- 
tion to  a  judgment  of  nonin- 
fringement operative  as  to  any 
future  litigation  on  basis  of  res 
judicata  rather  than  estoppel 
only. 

56.  CaL— Klinker  v.  Klinker,  132  Cal. 
App.2d  687,  283  P.2d  83,  holding 
that  where  declaratory  judgment 
rendered  on  stipulation  decreed 
that  husband's  Nevada  divorce 
was  valid,  that  Nevada  decree 
did  not  relieve  husband  of  duty 
to  support  his  insane  wife,  and 
that  there  was  a  continuing  obli- 


gation on  his  part  to  provide  for 
her  support,  such  judgment  was 
res  judicata  on  issues  tried  and 
adjudicated  and  left  for  future 
determination  only  those  issues 
regarding  woman's  need  of  sup- 
port and  husband's  ability  to  pro- 
vide. 

N.Y.— Valentine  v.  Valentine.  280 
App.Div.  795.  112  N.Y.S.2d  879, 
appeal  dismissed  115  N.Y.S.2d 
306.  New  York  judgment  declar- 
ing divorce  decree  obtained  by 
husband  in  Florida  invalid  was 
not  res  judicata  in  subsequent 
action  in  New  York  by  husband 
and  second  wife  for  judgment 
declaring  Florida  divorce  decree 
valid  on  ground  that  special  ap- 
pearance made  by  first  wife  in 
divorce  action  after  obtaining  de- 
claratory judgment  in  New  York 
and  the  proceedings  thereafter 
taken  in  Florida  court  constitut- 
ed a  general  appearance  and 
cured  any  jurisdictional  defect 
in  respect  to  divorce  decree. 

Guibord  v.  Guibord,  147  N.Y.S. 
2d  371.  Where  husband  by  con- 
structive service  instituted  New 
York  separation  action,  and  wife 
by  constructive  service  instituted 
Nevada  divorce  action,  and  Ne- 
vada decree  was  granted  before 
New  York  judgment  but  neither 
party  appeared  in  the  other's  ac- 
tion, and  no  reference  was  made. 
New  York  action,  to  the  Nevada 
proceeding  and  question  of  wife's 
domicile  in  Nevada  was  never 
determined,  the  New  York  judg- 
ment did  not,  merely  because  it 
was  later  in  time  than  the  di- 
vorce decree,  necessarily  conclude 
question  of  validity  of  marriage, 
and  declaratory  judgment  lay  to 
establish   relationship  of  parties. 

57.  N.Y.— Herbert  v.  Herbert,  147 
N.Y.S.2d  191.  Issue  as  to  respon- 
sibility for  separation  or  divorce 
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was  determined  by  judgment  of 
separation  and  was  not  involved 
in  action  for  a  judgment  declar- 
ing that  plaintiff  was  the  lawful 
wife  of  defendant,  from  whom 
she  had  obtained  a  judgment  of 
separation  in  1952,  and  that  Mex- 
ican divorce  decree  obtained  by 
husband  in  1954  was  void  and 
hence  allegation  that  defendant 
had  absented  himself  from  plain- 
tiff since  1950,  from  which  time 
the  parties  had  lived  separate  and 
apart,  should  be  stricken  from 
complaint  or  motion  as  having 
no  possible  bearing  on  issues  in- 
volved in  declaratory  judgment 
action. 

60.1.  N.J.— In  re  Hosford's  Estate, 
26  NJ.Super.  412,  98  A.2d  332. 

65.  Utah— Burnham  v.  Reid,  1  Uuh 
2d  390,  267  P.2d  915.  Decree  of 
Idaho  court,  foreclosing  mort- 
gage placed  on  land  in  Idaho  by 
purchaser  and  adjudging  that 
parties,  who  advanced  money  to 
purchaser  to  pay  off  contract  of 
purchase  of  land  and  took  title 


thereto,  held  legal  title  merely  as 
security  for  money  advanced  and 
were  entitled  to  first  lien,  there- 
fore, was  res  judicata  in  snbsc> 
quent  action  brought  in  Utah  by 
holders  of  security  title  against 
assigrnee  of  mortgage  owners* 
rights  of  redemption  for  declara- 
tory judgment  as  to  right  to  rent 
from  the  land. 

78.  Fla. — Bessemer  Properties  v.  Qty 
of  Opalocka,  74  So.2d  296  (Fla.). 
No  citizen,  taxpayer  or  any  other 
party  was  bound  by  final  de- 
claratory decree  entered  by  trial 
court  where  citjr's  complaint,  in 
action  brought  against  prospec- 
tive purchaser  of  city  s  certifi- 
cates of  indebtedness  for  declara- 
tory decree  validating  certificates, 
did  not  allege  unconstitutionality 
of  any  statute,  ordinance  or  fran- 
chise, even  though  assistant  at- 
torney general  had  been  furnished 
with  copy  of  petition  and  served 
with  notice  of  hearing  thereon. 

86.1.  N.Y.— Standardbred  Owners 
Assoc.  V.  Yonkers  Raceway,  Inc., 
1  App.Div.  882,  149  N.Y.S.2d  870. 


§  462.    Effect  of  a  Trial  Court's  Ruling 

A  finding  in  a  declaratory  action  which  is  based  upon  conflicting 
evidence  which  the  trial  court  has  a  duty  to  resolve,  will  not  be 
disturbed  upon  appeal.'**^ 

On  appeal  in  a  declaratory  judgment  action  testimony  must  be 
viewed  in  light  most  favorable  to  support  findings  and  judg- 
ment.'®-^ 


Where  a  case  comes  to  an  appellate  court  on  appeal  from  a  judg- 
ment dismissing  the  complaint  seeking  a  declaratory  judgment  on 
motion  by  defendants,  the  appellate  court  must  accept  as  true  ma- 
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terial  allegations  of  fact  contained  in  the  complaint  and  any  rea- 
sonable instances  that  may  be  drawn  therefrom.**-* 

Parties  to  suit  and  reviewing  court  are  bound  by  findings  of  trial 
court,  in  declaratory  judgment  action  the  same  as  any  other  case 
if  there  is  sufficient  evidence  of  probative  force  to  support  such 
findings.'^*' 

Where  evidence  is  reported,  the  appellate  court  on  appeal  in 
probate  proceeding  for  declaration  of  rights  under  trust,  decides 
case  according  to  its  own  judgment,  giving  new  aid  to  findings 
including  those  implied  in  decree  of  probate  judge.**-' 


The  overruling  of  an  objection  to  improper  evidence  requires  the 
supreme  court,  on  appeal,  to  assume  that  such  evidence  was  con- 
sidered by  the  trial  court.**-* 

Where  the  findings  of  a  trial  court  were  the  result  of  its  inter- 
pretation and  construction  of  a  notice  of  opposition  to  the  registra- 
tion of  trademark,  they  were  not  binding  on  the  court  of  appeals 
on  appeal  in  a  declaratory  judgment  action.**-' 


In  proceeding  to  declare  void  a  regulation  promulgated  by  state 
l:)oard  (;f  health  to  protect  public  water  supply  against  dangerous 
contamination,  court  was  required  to  find  such  facts  as  were  neces- 
sary to  determination  of  whether  regulation  was  clearly  unreason- 
able, as  against  contention  that  court  could  not  find  facts  and  was 
authorized  only  to  determine  whether,  on  basis  of  evidence  pre- 
sented, board  reached  conclusion  which  could  be  found  to  have 
some  basis  for  its  support.**-' 

Where,  on  appeal,  merits  of  controversy  were  argued  without 
objection  to  consideration  of  such  issues  on  review  of  decree  on 
demurrer,  there  were  no  controverted  facts  and  only  matter  of  con- 
stitutionality was  in  issue,  supreme  court  would  decide  such  issue, 
since  matter  was  one  of  state-wide  importance.**-* 
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92.1.  Cal. — Decter  v.  Stevenson  Prop- 
erties, Inc.,  39  Cal.2d  407,  247 
P.2d  11. 

93.  U.S. — Commercial  Standard  Ins. 
Co.  V.  Maddox,  189  F.2d  761. 
Finding  of  fact  as  to  source  of 
leaking  gasoline  which  caused 
fire,  question  of  source  being  ma- 
terial to  recovery  under  insur- 
ance policy,  not  disturbed  where 
authorized  by  evidence. 

American,  Insurance  Co.  v.  Les- 
ter,   233    F.2d   778.    Findings    of 

fact  as  to  fraudulent  representa- 
tions relating  to  insurance  policy 
not  disturbed  on  appeal. 


Mass. — Bodeman  v.  Marth 
Vineyard  Nat.  Bank  of  Tisbu;^, 
330  Mass.  125,  111  N.E.2d  670. 
Oral  evidence  as  to  payment  of 
purchase  price  of  trust  property 
authorized  finding  of  lower  court; 
since   he   heard   witnesses    such 


finding  will  not  be  reversed  os 
the  record. 

93.1.  N.M.— Tidwell  v.  Recdcr,  56 
N.M.  617,  247  P.2d  860. 

^3.2.  N.Y.— Garvin  v.  Garvin,  3(^ 
N.Y.  118,  116  N.E.2d  7Z. 

94.1.  Tex, — Reynolds  v.  Crudgin^on, 
266  S.W.2d  430  (Tex.). 

95.1.  Mass. — Bodeman  v.  Martha's 
Vineyard  Nat.  Bank  of  Tisbury, 
330  Mass.   125,   111   N.E.2d    670. 

95.2.  Ala.— Saint  Paul  Fire  &  Marine 
Insurance  Co.  v.  Johnson,  256 
Ala.  690.  57  So.2d  80. 

96.1.  U.S.— Merrick  v.  Sharp  & 
Dohme,  Inc.,  185  F.2d  713. 

99.1.  N.H.— Richardson  v.  Beattie,  98 
N.H.  71,  95  A.2d  122. 

99.2.  Ala.— Atkins  v.  Curtis,  259  Ala. 
311,  66  So.2d  455. 


§  463.     Conflict  of  Laws 

Where  insurers'  declaratory  judgment  action  for  a  determination 
of  nonliability  on  automobile  liability  policy  was  based  on  diversity 
of  citizenship  between  insurer,  an  Indiana  corporation,  and  insured, 
an  Iowa  citizen,,  and  policy  was  issued  in  Iowa,  the  Iowa  law 
would  govern.*®'^ 


Where  1952  immigration  act  took  effect  before  alien's  complaint 
for  declaratory  relief  from  deportation  order  and  injunction  against 
arrest  was  filed,  and  even  before  order  for  deportation  was  issued, 
the  act  of  1952  governed  the  suit.*®-* 

In  a  declaratory  judgment  action  to  determine  whether  residents 
of  a  federal  reservation  were  residents  of  the  state  for  certain  tax 
purposes,  there  must  be  an  actual  and  justiciable  controversy  al- 
leged.*«-3 
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State  administrative  remedies  must  be  exhausted  before  institut- 
ing a  federal  court  action  for  declaratory  relief  and  injunction,  and 
such  question  would  be  determined  under  the  state  law.^s--* 


1.  La. — Prince  v.  Hobson,  230  La. 
575.  89  So.2d  128,  holding  that 
regardless  of  pleading  relating  to 
ownership  of  or  interest  in  prop- 
erty which  was  subject  to  de- 
claratory judgment  action,  court 
would  award  interest  to  litigants, 
under  what  is  deemed  to  be  ap- 
propriate law. 

2.  U.S. — Scullen  v.  Braunberger, 
225  F.2d  10.  Under  Iowa  law, 
there  is  a  distinction  between  de- 
gree of  proof  required  in  ordi- 
nary actions  and  actions  in  equity 

and  this  rule  is  recognized  in 
declaratory  judgments  in  the  fed- 
eral courts  in  Iowa. 

8.  U.S.— W.  R.  Grimshaw  Co.  v. 
Nazareth  Literary  and  Benevo- 
lent Institution,  113  F.Supp.  564, 
holding  whether  declaratory  judg- 
ment as  to  validity  and  irrevoca- 
bility of  arbitration  provision  of 
construction  contract  could  be 
entered  was  a  question  to  be  de- 
termined by  federal  law  in  di- 
versity action  wherein  issue  was 
presented. 

10.  N.Y. — Qausen  v.  Panama  Trans- 
port Co.,  103  N.Y.S.2d  624.  A 
decision  of  federal  court  of  ap- 
peals that  alien  seamen,  signing 
alien  ships'  articles  in  the  United 
States,  had  right  to  sue  shipown- 
ers under  Jones  Act  for  damages 
because  of  failure  to  furnish  sea- 
men prompt  and  proper  medical 
attention  after  they  sustained  in- 
juries while  working  on  ships, 
did  not  control  on  motion  in 
state  supreme  court  for  declara- 
tory judgment  or  summary  judg- 
ment for   plaintiff  in   alien   sea- 


man's action  against  alien  ship- 
owner under  such  act,  nor  over- 
throw decision  of  New  York 
court  of  appeals  that  act  was  in- 
applicable in  such  acHon,  but 
holding  of  state  court  of  appeals 
was  law  of  case  and  controlling. 

28.  U.S.— Scullen  v.  Braunbcrger,  225 
F.2d  10,  holding  that  action  in 
Iowa  federal  court  for  declara- 
tory judgment  that  plaintiff  was 
owner  of  certain  securities  in  de- 
cedent's estate  was  governed  by 
Iowa  law. 

28.1.  U.S.— Hoosier  Casualty  Co.  of 
Indianapolis,  Ind.  v.  Fox,  102  F. 
Supp.  214. 

28.2.  U.S.— Rubinstein  v.  Brownell, 
206  F.2d  449. 

28.3.  Md.— Tanner  v.  McKeldin,  202 
Md.  569,  97  A.2d  449.  State  had 
ceded  exclusive  jurisdiction  to 
federal  government  except  for 
right  to  serve  civil  and  criminal 
process  therein,  and  residents 
were  not  entitled  to  declaratory 
decree  determining  whether  they 
were  residents  of  state  for  pur- 
pose of  motor  vehicle  registra- 
tion and  taxation  in  absence  of 
allegations  that  there  existed  a 
controversy  between  such  resi- 
dents and  commissioner  of  mo- 
tor vehicles,  nor  for  a  declara- 
tory decree  determining  whether 
those  of  such  residents  who 
owned  dogs  could  be  required 
to  obtain  license  therefor  from 
county  treasurer  in  view  of  fact 
that  residents  did  not  allege  an 
actual  and  justiciable  controversy. 
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28.4.  U.S.— Bruce  v.  Stilwcll.  206  F. 
2d  554.  Whether  Negro  students 
who  were  denied  admission  to  a 
Texas  junior  college  had  avail- 
able to  them  state  administrative 
remedies  which  they  must  ex- 
haust before  instituting  federal 
court  action  for  declaratory  relief 


and  injunction  was  question  of 
Texas  law  as  declared  by  statute, 
the  state's  highest  court,  or  by 
an  intermediate  appellate  conrt 
in  absence  of  persuasive  evidence 
that  highest  court  would  rule 
otherwise. 


§  465.     Interest  from  What  Date  on  Declaratory  Judgment 

In  a  fire  insurance  company's  action  for  a  declaratory  judgement 
as  to  the  rights  of  defendant  mining  corporation  and  individual  de- 
fendants to  recover  for  fire  loss,  the  district  court  did  not  abuse  its 
discretion  in  awarding  defendants  interest  on  the  amount  awarded 
them  by  the  judgment  from  the  date  thereof,  rather  than  from  date 
of  agreement  between  insurer  and  insured's  general  manager  as  to 
amount  of  loss  and  damage.*°'^ 

30.1.   U.S. — American   Insurance   Co. 
V.  Lester,  233  F.2d  778. 

§  467.    State  Law  as  Not  Controlling  Federal  Court 

Where  a  class  suit  brought  as  a  diversity  action  in  a  federal  dis- 
trict court  for  a  declaratory  judgment  as  to  water  rights  was  not 
a  true  class  suit  so  that  judgment  would  only  be  binding  on  those 
parties  before  the  court,  and  every  question  of  law  presented  was 

one  of  local  state  law,  the  court  properly  refused  to  entertain  the 
suit.=2.i 


32.1.  U.S. — Martinez  v.  Maverick 
County  Water  Control  and  Im- 
provement Dist.  No.  1,  219  F.2d 
666. 

33.  U.S. — Manufacturers  &  Mer- 
chants Indemnity  Co.  v.  Claman, 
96  F.Supp.  385.  In  action  for 
declarations  of  rights   under   an 


automobile  liability  policy  where 
there  was  requisite  diversity  of 
citizenship  and  jurisdictional 
amount  and  the  action  or  events 
alleged  to  have  created  a  new 
liability  occurred  in  Iowa,  the 
laws  of  Iowa  are  applicable. 


;§  471.    Construction  of  Judgments  Generally  in  Declaratory 
Actions 

It  was  not  the  legislative  intent  to  permit  original  actions,  such 
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as  actions  for  declaratory  relief,  to  be  filed  in  appellate  courts,  and 
courts  of  appeal  are  without  jurisdiction  to  entertain  such  action 
for  declaratory  judgment.*®-' 


51.  Ariz. — Glassford  v.  Glassford,  76 
Ariz.  220,  262  F.2d  382.  The  de- 
claratory judgment  act  does  not 
expressly  or  by  implication  au- 
thorize the  court  to  enter  a  pro- 
ceeding to  determine  any  ques- 
tion of  the  construction  or  va- 
lidity of  a  judgment  or  decree  of 
a  court  of  competent  jurisdiction 
or  declare  the  rights  or  legal  re- 
lations of  hiterested  parties  there- 
under. 

54.  Ga. — Lawrence  v.  Lawrence,  87 
Ga.App.  150,  7Z  S.E.2d  231.  The 
declaratory  judgment  act  is  to 
be  used  to  obtain  a  declaration 
of  rights  not  already  adjudicated 


and  not  to  set  aside,  modify  or 
interpret  judicial  decrees  or  judg- 
ments of  courts  having  jurisdic- 
tion of  the  subject  matter  and 
parties. 

55.  IlL — Illinois  Power  Company  v. 
Miller,  11  Ill.App.2d  296,  137 
N.E.2d  78.  A  court  acting  under 
the  declaratory  judgment  law 
cannot  interpret,  define,  elucidate, 
or  declare  rights  under  a  former 
judgment  or  decree. 

56.  U.S. — Standard  Riverside  Co.  v. 
Loew's,  Inc.,  106  F.Supp.  102. 

56.1.  Ohio— Dyer  v.  Bingham,  100 
Ohio  App.  304.  136  N.E.2d  444. 


§  472.    Construction  of  Declaratory  Judgments 

Great  strictness  will  be  observed  in  construing  declaratory  judg- 
ments.*^^*  ^ 


74.1.  Ky. — Ranier  v.  Board  of  Edu- 
cation of  Prestonberg,  Ind.  School 
Dist.  of  Floyd  Co.,  273  S.W.2d 
577  (Ky.),  holding  that  where 
voters  of  independent  school  dis- 
trict had  approved  a  special 
school  building  tax  to  be  levied 
for  a  period  of  25  years,  judg- 
ment, which  declared  that  all 
property  within  boundaries  of 
such  district  would  remain  sub- 
ject to  tax  for  the  full  period, 
regardless  of  whether  or  not  con- 
templated merger  occurred  be- 
tween independent  school  district 
and  county  school  district,  or  in 
event  of  merger  accomplished  un- 
der future  enactment  of  general 


assembly,  was  unnecessarily 
broad. 

Tex. — Davis  v.  Congregation 
Shearith  Israel,  283  S.W.2d  810 
(Texas  Civ. App.).  In  religious 
congregation's  suit  for  declara- 
tory judgment  that  land  owned 
by  it  was  not  burdened  with 
deed  restrictions  preventing  its 
use  for  church  and  religious  ed- 
ucational purposes,  provisions  of 
judgment  for  plaintiff  that  it 
must  construct  improvements  and 
use  land  for  a  synagogue  and  re- 
ligious educational  purposes  in 
compliance  with  all  city  ordi- 
nances did  not  render  judgment 
merely  advisory  instead  of  final. 
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§  473.    Removal  to  the  Federal  Court  Under  Present   Ebdsting 
Statutes 

75.   U.S. — Matsuo  v.   Dulles,   133   F.  does  not  extend   federal    court's 

Supp.  711.  The  declaratory  judg-  jurisdiction  but  merely   enlarges 

ment  act  is  procedural  only  and  range  of  remedies  available. 
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§  475.    Where  Trial  Court  Has  No  Jurisdiction  Appellate  Court 
Has  None 

Questions  as  to  the  court's  jurisdiction  over  the  subject  matter 
or  to  the  parties  may  be  raised  at  any  stage  of  the  proceeding.*-^ 


Mo^— Old  Reliable  Atlas  Life  So- 
ciety V.  Leggett,  364  Mo.  630, 
265  S.W.2d  302.  The  supreme 
court  of  Missouri  has  jurisdiction 
of  instu-ance  company's  appeal 
from  circuit  court's  judgment  in 
such  company's  suit  against  the 
state  insurance  superintendent  for 
declaratory  judgment  construing 


statute  respecting  limiting  pay- 
ment life  insurance  policies  on 
stipulated  premium  plan  and  de- 
termining extent  of  superintend- 
ent's supervisory  powers  where 
state  office  was  a  party  to  the 
suit  as  defendant-respondent. 
2.1.  Mast.— Witzgall  v.  Witzgall, 
334  Mass.  365,  136  N.E.2d  219. 


§  476.    Proceedings  for  Review  Generally  Considered 

Notices  of  appeal  should  be  liberally  construed  to  permit,  if  pos- 
sible, hearing  on  the  merits.*-' 

In  a  declaratory  judgment  action  the  court  of  appeals  accords 
great  weight  to  the  determinations  made  by  the  trial  judges  upon 
the  law  of  the  states  where  they  sit.''-' 
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The  reviewing  court  can  raise  on  its  own  motion  the  questi.D= 
of  the  plaintiff's  right  to  maintain  the  declaratory  judgment  action 
where  it  is  important  to  the  proper  performance  of  judicial  func- 
tion.^ °«^ 

The  filing  of  an  appeal  does  not  state  a  judgment  of  deliver^^  of 
possession  of  realty  in  absence  of  a  stay  bond.^  ^-^ 


3.  Ala.— City  of  Mobile  v.  Board  of 
Water  &  Sewer  Commissioners 
of  City  of  Mobile,  258  Ala.  669, 
64  So.2d  824;  City  of  Gadsden  v. 
Cartee,  279  Ala.  280,  184  So.2d 
360. 

Conn. — Manafort  Bros.,  Inc.  v. 
Kerrigan,  154  Conn.  112,  222 
A.2d  218. 

La.— -Orleans  Parish  School  Bd. 
of  Manson,  241  La.  1029,  132 
So.2d  885. 

Me.— Higgins  v.  Robbins,  265 
A.2d  90,  app.  after  remand  270 
A.2d  81. 

Md.— Board  of  Sup'rs  of  Elec- 
tions for  Anne  Arundel  County 
V.  Attorney  General,  246  Md.  417, 
229  A.2d  388. 

Mo. — Transport  Rentals,  Inc.  v. 
Carpenter,  325  S.W.2d  745;  Gen- 
eral Installation  Co.  v.  Univer- 
sity City,  379  S.W.2d  601;  Nor- 
man V.  Durham,  380  S.W.2d  296. 
N.H.— Levitt  v.  Maynard,  104 
N.H.  243,  182  A.2d  897. 
N.C.— Yount  V.  Yount,  258  N.C. 
236,  128  S.E.2d  613. 
Ohio— Sessions  v.  Skelton,  163 
Ohio  St.  409,  127  N.E.2d  378. 
R.I.— Gray  v.  Leeman,  94  R.I. 
451,  182  A.2d  119;  Sweeney  v. 
Notte,  183  A.2d  296. 
Tex.— Messcr  v.  Johnson,  422 
S.W.2d  908;  Orange  Independent 
School  Dist.  V.  West  Orange  In- 
dependent School  Dist.,  Civ.App., 
390  S.W.2d  81,  err.  ref.  no  rev. 
err;  Phillips  Petroleum  Co.  v. 
Bivins,  Civ.App.,  423  S.W.2d  340, 
err.  ref.  no  rev.  err.;  Group  Hos- 
pital Service,  Inc.  v.  Barrett, 
Civ.App.,  426  S.W.2d  310,  err. 
ref.  no.  ref.  err. 


Ala.— Collins  v.  Bay  City  Export 
Lumber  Co.,  260  Ala.  308,  70 
So.2d  273;  Scott  v.  Alabama 
State  Bridge  Corp.,  233  Ala.  12. 
169  So.  273;  Vise  v.  Perkins,  284 
Ala.  119.  222  So.2d  705. 
Ga.— Kidd  v.  Mayor,  etc.,  of  Mil- 
ledgeville,  213  Ga.  524, 100  S.E^ 
178,  transf.  to  97  Ga.App.  135 
102  S.E.2d  95. 

111.— Betts  V.  Village  of  Calumet 
Park,  32  Ill.App.2d  67, 176  N.E.2d 
632. 

Mc. — Sears,  Roebuck  &  Co.  v. 
City  of  Portland,  144  Me.  250. 
68  A.2d  12. 

Mont— State  Highway  Commis- 
sion V.  West  Great  Falls  Flood 
Control  and  Drainage  Dist.,  468 
P.2d  753. 

Ohio— State  ex  rel.  Erie  County 
Democratic  Executive  Commit- 
tee V.  Brown,  6  Ohio  St.2d  136, 
216  N.E.2d  369;  State  ex  rel. 
Mikus  V.  Roberts,  15  Ohio  St.2d 
253,  239  N.E.2d  660;  Duberstein 
Iron  &  Metal  Co.  v.  City  of  Day- 
ton, 112  Ohio  App.  319,  176 
N.E.2d  328;  Leet  v.  City  of  East- 
lake,  7  Ohio  App.2d  218,  220 
N.E.2d   121. 

Ore— Emerson  v.  Hood  River 
County.  223  Ore.  112,  353  P.2d 
247,  reh.  den.,  223  Ore.  112,  354 
P.2d  74. 

R.I. — Gray  v.  Leeman,  94  R.I. 
451,  182  A.2d  119;  Sousa  v.  Lang- 
lois,  97  R.I.  196,  196  A.2d  838. 
5.1.  CaL— Collins  v.  City  and  Coun- 
ty of  San  Francisco,  112  Cal.App. 
2d  719,  247  P.2d  362. 

Wagner  v.  Shapona,  123  Cal. 
App.2d  451,  267  P.2d  378.  Under 
declaratory    judgment    that    sub- 
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lessee  should  surrender  premises 
on  return  of  his  security  deposit, 
compliance  with  such  condition 
precedent  and  the  giving  of  re- 
quired 60-day  notice  could  be 
shown  by  affidavit  on  ex-parte 
application,  and  where  this  was 
done  the  making  of  ex-parte  or- 
der for  writ  of  possession  was 
not  error  in  itself  but  was  im- 
proper where  notice  of  appeal 
liad   been   filed. 

7.1.    U.Sw — Scullen    v.    Braunberger, 
225  F.2d  10. 

Ohio — Dalgran  v.  Leonard,  90 
N.E.2d  159  (Ohio).  In  a  suit  for 
declaratory  judgment  construing 
antenuptial  agreement  where  trial 
court  was  required  to  rely  on 
circumstantial  evidence  and  draw 
inferences  therefrom,  that  appel- 
late court  might  have  decided  is- 
sues differently  had  it  been  sitting 
as  trial  court,  did  not  justify  re- 
versing judgment  on  weight  of 
evidence. 

10.  Ala.— Carter  Oil  Co.  v.  Blair,  256 
Ala.  650,  57  So.2d  64,  holding 
that  in  a  proceeding  for  a  de- 
claratory judgment  as  to  taxpay- 
er's liability  for  amount  of  use 
tax  payed  under  protest,  or  his 
rights  to  refund  thereof,  where 
council  for  both  parties  desired 
to  have  matters  considered  on 
appeal  from  decree  sustaining  de- 
murrer to  amended  bill,  supreme 
court  would  do  so. 

CaL — St.  Julian  v.  Financial  In- 

dem.  Co.,  T!  CalRptr.  843,  273 

C.A.2d  185. 

Ga. — Nationwide  Mut.  Ins.  Co.  v. 

Peek,  112  Ga.App.  260, 145  S.E.2d 

SO;  Kent  v.  Barrett  Oil  Co.,  217 

Ga.  750,  125  S.E.2d  59. 

Iowa — McCubbin  v.  Urban,  247 

Iowa  862,  n  N.W.2d  36;  Wine- 


teer  v.   Kite,  App.,  397  S.W.2d 

752. 

Mo. — City    of    Creve    Coeur    v. 

Huddleston,    App.,    405    S.W.2d 

536;   Pollard  v.  Swenson,  App., 

411  S.W.2d  837. 

Mont— State    v.    Oakland,    129 

Mont.  347,  287  P.2d  39. 

Neb.— School   Dist.  of  McCook, 

Red  Willow  County  v.  City  of 

McCook,  163  Neb.  817,81  N.W.2d 

224. 

N.Y. — Sanderson  v.  Newark  Ins. 

Co.,  249  N.Y.S.2d  554,  20  A.D.2d 

961;    East   Meadow   Community 

Concerts  Ass'n  v.  Board  of  Ed. 

of  Union  Free  School  Dist.  No. 

3,  Nassau  County,  272  N.Y.S.2d 

341,  18  N.Y.2d  129,  219  N.E.2d 

172,  on  remand  273  N.Y.S.2d  736, 

26  A.D.2d  819,  affd.  278  N.Y.S.2d 

393,  19  N.Y.2d  605,  224  N.E.2d 

888. 

N.C. — City     of     Greensboro     v. 

Wall,  247  N.C.  516,   101  S.E.2d 

413;    Little   v.    Wachovia    Bank 

&  Trust  Co.,  252  N.C.  229,  113 

S.E.2d  689. 

Pa. — Stoutcnburgh      v.      Upper 

Moreland   Hatboro  Joint   Sewer 

Authority,     191     Pa.Super.    596, 

159  A.2d  250. 

Tenn.— Caldwell  v.  Harris,  185 
Tenn.  209,  204  S.W.2d  1019. 

Tex.— Wilson  v.  Wilson,  145 
Tex.  607,  201  S.W.2d  226;  Ellis 
v.  First  Nat  Bank  in  Dallas, 
Civ. App.,  311  S.W.2d  916,  err. 
ref .  no  rev.  err. 

Waah.— Svatonsky  v.  Svatonsky, 
63  Wa8h.2d  902,  389  P.2d  663. 


10.1.  Neb. — Nebraska  Seedsmen  As- 
sociation V.  Dept.  of  Agriculture 
and  Inspection  of  the  State  of 
Nebraska,  162  Neb.  781,  11  N.W. 
2d  464. 

11.1.  CaL — Wagner  v.  Shapona,  123 
Cal.App.2d  451,  267  P.2d  378. 

§  477.    Character  of  Order  or  Judgment  Reviewable  on  Appeal 

There  may  be  an  appeal  from  part  of  a  judgment  only  if  that  part 
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is  severable,  and  where  appeal  is  taken  from  a  portion  of  a.  sever- 
able judgment,  modification  or  reversal  of  portion  from  which  ap- 
peal was  taken  has  no  effect  upon  other  portions.**-' 

There  must  be  a  final  judgment  from  which  an  appeal  can  bt 
properly  taken  to  give  supreme  court  jurisdiction  over  the  mat- 
ter.a-*-' 

A  judgment  will  not  be  reversed  in  declaratory  action  or  other 
action  where  reversal  will  be  of  no  benefit  to  appellant  because 
same  judgment  would  be  entered  on  retrial.**-' 

In  an  action  for  a  declaratory  judgment  to  determine  the  validity 
of  the  1952  division  of  the  City  of  St.  Louis  in  the  seven  senatori?] 
districts,  where  the  supreme  court  determined  that  the  division  was 
invalid,  supreme  court  was  not  required  to  remand  the  case  for  the 
presentation  of  evidence  but  could  enter  judgment  where  the  actual 
defendants  filed  no  motion  to  dismiss  and  submitted  their  case  on 
the  evidence  offered  by  plaintiff.**-* 


12.  CaL— Holland  v.  Paddock,  142 
Cal.App.2d  534,  298  P.2d  587.  Ap- 
peal would  not  lie  from  order 
denying  motion  for  new  trial  in 
consolidated  action  for  declara- 
tory relief  and  recovery  on  note. 

19.  Ga. — Ulmer  v.  State  Highway 
Dept.,  210  Ga.  513,  81  S.E.2d  514. 
See  also,  90  Ga.App.  833,  84 
S.E.2d  583. 

21.  Mass. — Treasurer  of  City  of 
Worcester  v.  Department  of  La- 
bor and  Industries,  327  Mass. 
237,  98  N.E.2d  270.  An  order  for 
a  decree  dismissing  for  lack  of 
jurisdiction  a  bill  in  equity  under 
declaratory  judgment  statute  for 
a  declaration  as  to  validity  of  an 
order  issued  by  the  commissioner 
of  labor  and  industries  was  not 
appealable,  and  in  absence  of  final 
decree,  appeal  would  be  dismissed 
but  plaintiff's  exceptions  would 
be  considered. 

22.1.  CaL — American  Enterprise,  Inc. 
V.  Van  Winkle,  39  Cal.2d  210, 
246  P.2d  935. 

24.1.   Ala. — Water  Works  and  Sani- 


tary Sewer  Board  of  the  City  of 
Montgomery    v.    Campbell,    262 
Ala.   508,  80   So.2d   250.    Where 
record  disclosed  that  there  were 
additional  facts  which  could  be 
appropriate  for  consideratton  be- 
fore  final   declaration   of   rig^hts 
was  made,  such  declaration  would 
not  be  made  by  supreme  court 
on  appeal  from  decree  overrul- 
ing demurrer  to  bill  for  declara- 
tory judgment  that  water  users 
were    perpetually    exempt    from 
municipal   sewer   service   charge 
by  virtue  of  deed  to  city,  even 
though   bill   disclosed   bona  fide 
justiciable  controversy. 

Fla. — Rosenhouse  v.  1950  Spring 
Term  Grand  Jury,  in  and  for 
Dade  County,  56  So.2d  445  (Fla.). 
Where  plaintiff  challenged  valid- 
ity of  certain  legislative  enact- 
ments and  of  expenditure  of  pub- 
lic fttnds  authorized  by  those  en- 
actments which  he  deemed  un- 
constitutional, and  circuit  judge 
did  not  declare  challenged  acts 
to  be  constitutional  but  dismissed 
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the  petition,  it  could  not  be  said 
he  gsLve  any  construction  at  all 
to  statute,  favorable  or  unfavor- 
able to  plaintiff,  and  it  would 
therefore  be  premature  for  su- 
preme court  to  determine  consti- 
tutionality of  statutes  or  to  dis- 


cuss legality  of  action  of  public 
officials  thereunder. 

26.1.  CaL — Tiedje  v.  Aluminum  Pa- 
per Mill  Co.,  291  P.2d  521  (Cal. 
App.). 

26.2.  Mo. — Preisler  v.  Doherty,  365 
Mo.  460,  284  S.W.2d  427. 


§  478.    Review  of  Decisions  of  Rate-Making  Bodies  by  the  Courts 


t  27.  Kanw — Kansas  Nebraska  Natural 
Gas  Co.  V.  State  Corporation 
Commission,  176  Kan.  561,  271 
P.2d  1091,  holding  that  fact  that 
district  court,  on  review  of  cor- 
poration commission's  order, 
might  not  remand  action  to  com- 
mission for  further  investigation 
or    reception    of   additional    evi- 


dence did  not  so  destroy  effec- 
tiveness of  remedy  before  review- 
ing court  as  to  justify  declara- 
tory judgment  and  injunction 
suit,  since  it  would  not  be  as- 
sumed that  court  of  appeal  would 
not  exercise  reasonable  discretion 
relative  to  remanding  action. 


§  479.    Declaratory  Relief  on  Review  of  Orders  of  Boards  and 
Commissicms 


Where  a  declaratory  action  docs  not  interfere  with  the  appeal 

before  the  board,  it  will  be  heard.*'-' 

29.    U.S.— Birge  v.  United  States,  111 
F.Supp.  685. 


LuflF  V.  Ryan,  128  F.Supp.  105. 
Declaratory  judgment  act  did  not 
give  federal  district  court  juris- 
diction to  review  preliminary  rul- 
ings of  board  of  arbitrators  which 
had  been  created  by  private  act 
and  made  arbitration  statutes  ap- 
plicable to  proceedings  thereun- 
der. 
29.1.  U.S.— Parker  v.  Lester,  227 
F.2d  708.  Where  no  fact,  eviden- 
tial or  ultimate,  was  in  contro- 
versy, fact  that  plaintiffs  had  not 
completed  the  so-called  appeals 
authorized  by  regulations,  the 
constitutional  validity  of  which 
were  under  direct  attack  in  court 
action,  did  not  require  court  to 
decline    to    hear   action    for    de- 


claratory and  injunctive  relief 
brought  by  seamen  claiming  that 
application  of  allegedly  unconsti- 
tutional regulations  had  deprived 
them  of  employment  and  was 
threatening  to  deprive  them  of 
future  work  as  merchant  seamen. 
Reeber  v.  Rossell,  91  F.Supp. 
108.  The  plaintiffs'  declaratory 
judgment  action  for  a  holding 
that  proposed  separation  of  plain- 
tiffs in  their  civil  service  posi- 
tions with  the  veteran's  adminis- 
tration was  void  as  violative  of 
plaintiffs'  rights  under  veteran's 
preference  act  did,  not  interfere 
with  plaintiffs'  present  appeal 
pending  before  appellate  boards 
of  civil  service  commission  from 
orders  directing  their  removal. 


480.    Who  Has  Right  of  Appeal 

If,  in  determining  which  successive  suits  involving  infringement 
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j 
and  validity  of  patents  should  be  first  prosecuted,  a  district  cour' 
in  a  rare  instance,  abuses  the  discretionary  authority  the  want  o: 
which  precludes  an  effective  independent  judiciary,  there  is  alwavi 
the  opportunity  for  corrective  review  by  the  court  of  appeals  arc 
ultimately  by  the  supreme  court.***' 

In  an  action  in  the  nature  of  an  interpleader  for  declaratory  jucl; 
ment,  as  to  the  validity  and  interpretation  of  various  statutes  wit: 
reference  to  the  distribution  of  certain  gasoline  taxes  and  equaliza- 
tion fees,  counties  which  had  thus  accepted  a  portion  of  sum  de- 
posited in  the  court  in  connection  with  the  action  thereby  waived 
their  right  to  appeal.*'^'' 

such  certificates,  and  which  ui- 
held  validity,  was  not  adverse  lo 
prospective  purchaser,  and  its  ap- 
peal from  such  decree  rendered 
by  circuit  court  was  therefore 
unauthorized,  and  supreme  court 
would  not  pass  upon  the  merits 
of  such  appeal  but  would  dismiss 
the  cause  entirely. 
Va.— O'Brien  v.  Socony  Mobfl 
Oil  Co.,  207  Va.  707,  152  S.E,2d 
278,  cert.  den.  88  S.Ct.  65,  389 
U.S.  65,  19  L.Ed.2d  80. 

32.1.  U.S.— Kerotest  Mfg.  Co.  v. 
C-O-Two  Fire  Equip.  Co.,  342 
U.S.  180,  72  Sup.Ct  219,  96  L.Ed. 
200,  aff.  189  F.2d  31,  reversing 
92  F.Supp.  943. 

33.  Ohio — Sessions  v.  Skelton,  163 
Ohio  St  409,  127  N.E.2d  378. 
The  fact  that  testamentary  trus- 
tee, who  was  interested  both  as 
trustee  and  as  individual  in  will 
provision  authorizing  substitution 
of  money  for  real  estate  in  trust 
and  who  was  authorized  to  bring 
statutory  action  to  ascertain 
rights  and  duties  as  trustee,  chose 
instead  to  bring  statutory  action 
for  declaratory  judgment,  did  not 
control  character  of  appeal  he  did 
prosecute  from  adverse  judgment 
in  trial  court. 
37.1.  Neb.— State  of  Nebraska  ex  re 
Heintze  v.  County  of  Adams,  161* 
Neb.  127,  75  N.W.2d  539. 


30.  U.S. — Maryland  Casualty  Co.  v. 
Pearson,  194  F.2d  284.  A  declara- 
tory judgment,  determining  that 
automobile  liability  insurance  pol- 
icy, covering  insured's  liability  for 
injuries  arising  from  use  of  his 
truck,  was  in  force  at  time  of 
accident  resulting  in  injuries  to 
insured's  temporary  employee 
riding  in  truck  while  being  driven 
by  another  employee  of  insured, 
whose  insurance  company  did  not 
appeal  from  judgment,  estab- 
lished such  coverage  for  purposes 
of  appeal  by  insured,  truck  driver 
and  injured  employee  from  por- 
tion of  judgment  determining 
that  policy  did  not  cover  liability 
for  such  injuries  nor  require  in- 
surance company  to  defend  suit 
against  insured  and  driver  there- 
for. 

Fla.— North  Shore  Bank  v.  Town 
of  Surfside,  72  So.2d  659  (Fla.). 
Under  declaratory  judgment  stat- 
utes, the  right  of  review  is  gov- 
erned by  same  principles  as  gov- 
ern other  actions,  and  an  appeal 
may  be  prosecuted  only  from  a 
decree  adverse  to  appellant. 

31.  Fla. — Bessemer  Properties  v.  City 
of  Opalocka,  74  So.2d  296  (Fla.). 
Final  declaratory  decree  which 
was  entered  in  an  action  by  city 
against  prospective  purchaser  of 
city's  certificates  of  indebtedness, 
for  declaratory  decree  validating 
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'  §  481.    Time  Limitation  on  Right  of  Appeal 

i;  Since  the  time  of  appeal  is  a  matter  peculiarly  within  the  rules 
s  of  practice  and  procedure  for  each  individual  state  or  jurisdiction, 
no  purpose  would  be  served  in  a  general  survey  of  cases  determined 
'  on  this  point.*  However,  a  few  illustrative  cases  are  here  listed  in 
J  the  notes.3*'^ 


•  38.    Ky.— Bowles  v.  Stilley's  Execu- 
t  tor,  254  S.W.2d  504  (Ky.).  Where 

J  suit  was  commenced  as  one  for 

declaratory    judgment,    but    de- 
fendant    by     counterclaim     and 
f  cross-petition     sought     equitable 

s  relief,    and    plaintiff    apparently 

I  concurred    in    treatment   of    suit 

!  as     equity    proceeding,     plaintiff 

f  could  not  disclaim  their  concur- 

rence and  obtain  dismissal  of  de- 
fendant's appeal   because   appeal 
i  had  not  been  perfected  within  60 

days  from  time  the  judgement  be- 
I  came  final. 

'     39.   ni. — Mundo     v.     DeGrazio,     77 
111.  App.2d  52,  222  N.E.2d. 

Ky.— In  1952,  Kentucky  enacted 
'  a   provision    removing    the    time 

limitation  on  appeals  to  the  court 
of  appeals  in  declaratory  judg- 
ment actions  as  it  was  provided 
in  former  §  639a- 5  of  the  Civil 
Code  of  Practice.  This  new  pro- 
vision stated  that  the  appeal 
would  be  taken  in  the  manner 
provided  in  the  Kentucky  Rules 
of  Civil  Procedure.  See  Appendix 
B,  infra. 

Ohio-Kentucky  Coal  Co.  v. 
Auxier,  239  Ky.  442,  39  S.W.2d 
662;  Moore  v.  Lee  Court  Realty 
Co.,  240  Ky.  835,  43  S.W.2d  45; 
Schultz  V.  Schultz,  332  S.W.2d 
253. 

La. — Consolidated    Credit    Corp. 
of  Baton  Rouge,  Inc.  v.  Forkner, 
App.,  213  So.2d  101. 
Mo.— McDaniel      v.      Lovelace, 
App.  392  S.W.2d  422. 


Pa.— Petition  of  Bailey,  365  Pa. 
613,  76  A.2d  645. 
Tex. — Hatten  v.  City  of  Houston, 
Civ.App.,   373   S.W.2d   525,   err. 
ref.  no  rev.  err. 

39.1.  Ky.— Crook  v.  Wilson,  313  Ky. 
680,  232  S.W.2d  849,  holds  that 
the  filing  of  an  appeal  from  a 
declaratory  judgment  within  60 
days  of  its  rendition  is  manda- 
tory in  Kentucky.  Failure  to  file 
within  this  period  cannot  be  ex- 
cused by  showing  a  delay  in  de- 
livery of  the  record  to  the  ap- 
pellants, where  the  cause  of  such 
delay  was  not  shown.  This  case 
seems  to  indicate  that  where  a 
declaratory  judgment  is  consol- 
idated with  another  action,  and 
the  appeal  is  not  effected  in  time 
to  obtain  an  adjudication  upon 
the  declaratory  points,  they  be- 
come moot. 

Harris  v.  Dennis,  248  S.W.2d 
420  (Ky.).  A  provision  in  a  de- 
claratory judgment  giving  a  party 
until  the  first  day  of  the  next 
term  of  court  to  perfect  his  rec- 
ord does  not  have  the  effect  of 
extending  the  time  for  appeal. 
In  such  a  case,  the  elapse  of  the 
statutory  period  makes  manda- 
tory the  dismissal  of  the  case, 
and  such  case  cannot  be  revived 
by  an  order  of  the  court  of  ap- 
peals extending  for  another  thirty 
days  the  time  within  which  to  file 
a  transcript  of  record.  But  see 
note  39,  supra. 

Pa.— Petition   of   Baily,   365    Fa. 
613,  76  A.2d  645.  Where  only  one 
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appeal  was  taken  from  declara- 
tory judgment  and  supplemental 
declaration  or  judgment  subse- 
quently entered  in  same  case,  and 
appeal  was  not  taken  within  three 
months  after  entry  of  original 
declaratory    judgment    but    was 


taken  within  three  months  after 
entry  of  supplemental  declaratior 
appellate  court  could  not  quas' 
appeal  but  could  refuse  to  pa<? 
on  questions  sought  to  be  raise! 
as  to  first  judgment 


§  484.    Moot  Questions  Not  Decided  on  Appeal 

An  appeal  will  not  be  dismissed  as  based  on  a  moot  question 
merely  because  the  same  or  a  similar  question  has  been  determined 
as  to  certain  of  the  parties  involved  unless  the  principles  of  res 
judicata  apply.''*'' 


52.  Kanw — Dick  v.  Drainage  Dist. 
No.  2  of  Harvey,  Reno  and  Mac- 
Pherson  Counties,  175  Kan.  869, 
.  267  P.2d  494.  In  a  declaratory 
judgment  action  a  question  raised 
on  appeal  will  not  be  considered 
where  it  appears  that  by  reason 
of    changed    circumstances    de- 


cision of  supreme  court  on  the 
question  presented  would  be  (^ 
no  consequence  to  the  real  and 
particular  issues  involved  in  the 
court  below. 
72.1.  CaL—Atherly  v.  MacDonald. 
Young  &  Nelson,  Inc.,  135  CaL 
App.2d  383,  287  P.2d  529. 


§  486.    Presumption  Declaratory  Judgment  Predicated  Upon  Com- 
petent and  Material  Evidence — ^When 


77.  Ala. — Saint  Paul  Fire  and  Marine 
Insurance  Company  v.  Johnson, 
256  Ala.  690,  57  So.2d  80.  Rule 
that  admission  of  illegal  evidence 
over  objection  requires  a  reversal 
unless  the  remaining  evidence  is 
without  conflict  and  sufficient  to 
support    judgment,     applies     to 

§  487.    Scope  of  Review 


equitable   proceedings   seeking^  a 

declaratory  judgment 

CaL — City   of  Susanvillc  v.    Lee 

C.  Hess  Co.,  45  Cal.2d  684,  290 

P.2d  520. 

Fla. — Nelson    v.    Beverly    Beach 

Properties,    Inc.,    47    So.2d    310 

(Fla.). 


In  some  jurisdictions,  some  latitude  is  extended  to  the  appellate 
court  in  permitting  it  to  determine  questions  not  specifically  raised 
in  the  trial  court,  the  determination  of  which  would  be  materially 
in  aid  of  justice.  This  is  particularly  true  when  both  sides  indicate 
a  willingness  to  have  such  questions  determined.^*- ^ 

An  appellate  court  may  also  take  cognizance  of  jurisdictional 
points,  regardless  of  whether  they  have  been  raised  by  the 
parties.^*'* 

On  appeal  from  the  dismissal  of  a  petition  for  declaratory  judg- 
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ment  that  plaintiff  was  the  lawful  widow  of  decedent,  appellate 
court  would  be  required  to  review  the  case  upon  both  law  and  evi- 
dence and  reach  its  own  conclusion  as  to  proper  disposition,  but 
on  matters  where  evidence  was  conflicting  it  would  be  the  appel- 
late court's  duty  to  give  due  regard  to  findings  of  the  trial  court 
by  reason  of  his  better  opportunity  to  judge  the  credibility  of 
Avitnesses.^®-' 

Under  the  procedure  of  Maine,  there  is  no  error  of  law  in  a  find- 
ing of  fact  by  a  single  justice  in  a  declaratory  judgment  action 
unless  such  fact  be  found  without  any  evidence  to  support  it.  Fur- 
ther, in  that  state,  the  sufficiency  of  bills  of  exceptions  to  orders, 
judgments,  and  decrees  of  a  justice  in  proceedings  to  obtain  a  de- 
claratory judgment  is  determined  by  the  same  rules  applicable  to 
bills  of  exceptions  to  orders,  judgments,  and  decrees  of  a  single 
justice  in  other  cases.  In  such  a  case,  the  findings  of  a  single  judge, 
sitting  as  a  court  of  law,  as  distinguished  from  equity,  may  be  re- 
viewed only  by  a  bill  of  exceptions.®®** 

In  declaratory  judgment  cases,  generally,  the  appellate  court  will 
assume  that  the  findings  of  fact  by  the  trial  court  are  correct,  and 
will  reverse  the  case  or  make  a  different  determination  of  fact  only 
where  the  trial  court  is  manifestly  wrong.®*-' 

While  it  has  been  held  that  a  trial  court's  exercise  of  its  discre- 
tion as  to  whether  to  grant  a  declaratory  judgment  is  always  sub- 
ject to  review,*^"'  such  discretion  will  not  be  controlled  unless 
abused.'^** 

In  many  jurisdictions,  however,  an  appellate  court  has  a  discre- 
tion to  go  into  a  matter  which  was  not  raised  in  the  court  below 
if  it  believes  that  public  policy  indicates  such  a  course  of  pro- 
cedure.*''*' 

When  a  bill  of  complaint  alleges  facts  sufficient  to  entitle  com- 
plainants to  a  declaratory  judgment  settling  a  controversy,  it  is  not 
subject  to  demurrer  in  respect  to  the  specific  relief  prayed  for,  and 
the  decree  of  the  court  will  ordinarily  not  be  reviewed  on  appeal 
to  that  extent.*-' 


U.S.— Phoenix  Assur.  Co.  of  N. Y. 
V.  Appleton  City,  Mo.,  C.A.Mo., 
296  F.2d  787;  Ogden  River  Wa- 
ter Users'  Ass'n  v.  Weber  Basin 


Water  Conservancy,  C.A.Utah, 
238  F.2d  936;  Bcaman  v.  Pacific 
Mut.  Life  Ins.  Co.,  C.A.Va.,  369 
F.2d    653;     Farmers     Cas.     Co. 
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(Mut.)  V.  Green,  C.A.Kan.,  390 
F.2d  188. 

AUu — Cunningham  v.  Cherokee 
County.  258  Ala.  30,  61  So.2d  123. 
Gal. — Moore  v.  Ojai  Imp.  Co., 
152  C.A.2d  124,  313  P.2d  47; 
Bates  V.  Industrial  Property 
Holding  Co.,  155  C.A.2d  697.  318 
P.2d  741;  Los  Angeles  County  v. 
State  Dept.  of  Public  Health,  158 
C.A.2d  425.  322  P.2d  968;  N.  C. 
Roberts  Co.  v.  Topaz  Trans- 
former Products.  Inc.,  49  Cal. 
Rptr.  209.  239  C.A.2d  801. 
ConiL — Wenzel  v.  Town  of  Dan- 
bury,  152  Conn.  675,  211  A.2d 
683. 

Fla. — Board  of  Public  Instruc- 
tion of  Orange  County  v.  Budget 
Commission  of  Orange  County, 
167  So.2d  305;  DeLoach  v.  Three 
Bays  Properties  No.  2,  Inc.,  App., 
205  So.2d  362;  Mayes  Printing 
Co.  V.  Flowers,  App.,  154  So.2d 
859;  Tingle  v.  Hornsby,  App., 
Ill  So.2d  274. 

79.  Idaho— Grayot  v.  Summers,  75 
Idaho  125,  269  P.2d  765.  Where, 
in  declaratory  judgment  action, 
in  which  there  were  justiciable 
issues,  plaintiff  had  a  right  to 
bring  action  and  to  have  deci- 
sion clearly  upon  the  facts  pre- 
sented, but  trial  court  erroneous- 
ly sustained  general  demurrer, 
the  supreme  court  would  state 
its  view  upon  the  decisive  ques- 
tion which  was  one  of  law. 

111.— Paschen  v.  Pashkow,  63 
Ill.App.2d  56,  211  N.E.2d  576; 
Withers  v.  Granite  City,  23  I11.2d 
156,  177  N.E.2d  181. 
Ind.— City  of  Elkhart  v.  Chris- 
tiana Hydraulics,  223  Ind.  242, 
59  N.E.2d  353. 

Iowa — Wright  v.  Thompson,  254 
Iowa  342,  117  N.W.2d  520. 
Kan.— Rutland  Sav.  Bank  of  Rut- 
land, Vt.,  V.  Steele,  155  Kan.  667, 
127  P.2d  471;  Hotchkiss  v.  White, 
191  Kan.  534,  382  P.2d  325. 


Md.— Staley  v.  Safe  Deposit  k 
Trust  Co.  of  Baltimore,  189  Md 
447,  56  R.2d  144. 
Matt. — Stone  v.  Massa,  351 
Mass.  264,  218  N.E.2d  583;  Pub- 
lico V.  Building  Inspector  of 
Quincy,  336  Mass.  152, 142  N.E^ 
767. 

Minn. — Benell  v.  City  of  Vir- 
ginia, 258  Minn.  559,  104  N.W^ 
633. 

Mo. — McDaniel  v.  Lovelace,  App. 
393  S.W.2d  422;  Preisler  v. 
Doherty.  365  Mo.  460,  284  S. W^ 
427;  Clasen  v.  Moore  Bros.  Real- 
ty Co.,  App.,  413  S.W.2d  592; 
Federhofer,  Inc.  v.  Morris,  364 
S.W.2d  524,   100  A.L.R.2d    1121. 

N.H. — Maryland  Cas.  Co.  v. 
Waumbec  Mills,  Inc.,  102  N.H. 
200,  152  A.2d  619. 

N.Y.— Baldwin  v.  City  of  Buffalo, 
183  N.Y.S.2d  576,  7  A.D.2d  386; 
Cahill  v.  Regan,  184  N.Y.S.2d 
348,  S  N.Y.2d  292,  157  N.E^ 
505 ;  Pennsylvania  R.  Co.  v.  State, 
223  N.Y.S.2d  541,  15  A.D.2d  269, 
aflFd.  11  N.Y.2d  504,  230  N.Y.S.2d 
1004,  184  N.E.2d  588. 
N.C.— Dicky  v.  Herbin,  250  N.C. 
32,  108  S.E.2d  632;  Andrews  v. 
Andrews,  253  N.C.  139,  116 
S.E.2d  436. 

Ohio — Farm  Bureau  Mut.  Auto- 
mobile Ins.  Co.  V.  Boecher,  App., 
48  N.E.2d  895;  Carter  v.  Vassar. 
115  Ohio  App.  191,  184  N.E.2d 
564. 

Pa.— State  Farm  Mut.  Auto.  Ins. 
Co.  V.  Semple,  407  Pa.  572,  180 
A.2d  925. 

Tenn. — Standard  Ace.  Ins.  Co.  v. 
Carvin,  217  Tenn.  662,  400 
S.W.2d  235;  Wilkinson  v.  U.S. 
Fidelity  &  Guaranty  Co.  of  Balti- 
more, Md.,  55  Tenn.App.  54,  396 
S.W.2d  86. 

Tex. — Commercial  Standard  Ins. 
Co.  v.  Ford,  Civ.App.,  400 
S.W.2d  934  err.  ref.  no  rev.  err.; 
Malone  v.  Dixon,  Civ.App.,  410 
S.W.2d  278,  err.  ref.  no  rev.  err. 
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Va.--Hercules  Powder  Co.  v. 
Continental  Can  Co.,  196  Va.  935, 
86  S.E.2d  128. 

Wyo.— True  Oil  Co.  v.  Gibson, 
392  P.2d  795. 
82.  Ala.— Cunningham  v.  Cherokee 
Co.,  258  Ala.  30,  61  So.2d  123. 
CaL— American  Enterprise,  Inc. 
V.  Van  Winkle,  39  Cal.2d  210, 
246  P.2d  935.  Where  portions  of 
the  judgment  are  truly  severable, 
court  lacks  jurisdiction  to  con* 
sider  portion  from  which  no  ap- 
peal was  taken. 

See  further,  C.  Dudley  De  Vel- 
biss  Co.  V.  Craintz,  101  Cal.App. 
2d  612,  225  P.2d  969. 

82.1.  Ala. — Water  Works  and  Sani- 
tary Sewer  Board  of  City  of 
Montgomery  v.  Campbell,  262 
Ala.  508,  80  So.2d  250;  Scott  v. 
Bowman,  262  Ala.  535,  80  So.2d 
724.  See  also.  Wade  v.  Bragg, 
264  Ala.  239,  86  So.2d  829,  where 
both  sides  had  argued  the  case 
on  appeal  on  the  assumption  that 
the  appellate  court  would  settle 
the  controversy. 

82.2.  U.S.— Motor  Terminals  v.  Na- 
tional Car  Co.,  182  F.2d  732.  The 
point  whether  an  actual  contro- 
versy exists  as  respects  right  to 
maintain  declaratory  judgment 
being  jurisdictional  would  be  no- 
ticed by  the  court  of  appeals  de- 
spite the  fact  that  it  had  not 
been  pressed  upon  appeal. 

88.1.  Mo.— Butler  v.  Walsh,  235  S.W. 
2d  826  (Mo.). 

88.2.  Mc— Clap  per  ton  v.  United 
States  Fidelity  &  Guaranty  Co., 
148  Me.  257,  92  A.2d  336. 

89.  U.S.— McGraw-Edison  Co.  v. 
Preformed  Line  Products  Co., 
C.A.Cal..  362  F.2d  339,  cert.  den. 
87  S.Ct.  229.  385  U.S.  919,  17 
L.Ed.2d  143;  Reys  v.  Neelly, 
C.A.Tex.,  264  F.2d  673. 
IiuL— Municipal  City  of  South 
Bend  v.  Blue  Lines,  219  Ind.  462, 


reh.  den.,  38  N.E.2d  573,  219  Ind. 
462,  39  N.E.2d  439. 

89.  Iowa.— Wetzstein  v.  Dehrkwop, 
241  Iowa  1237,  44  N.W.2d  695; 
Ames  Trust  and  Sav.  Bank  v. 
Reichardt,  254  Iowa  1272,  121 
N.W.2d  200;  Rhodes  v.  Rhodes, 
251  Iowa  430,  101  N.W.2d  1. 

The  court's  incorporation  of 
the  jury's  verdict  in  its  decree 
does  not  change  it  into  a  judicial 
finding  of  fact  which  is  review- 
able by  the  appellate  court. 
Mo.— Preisler  v.  Doherty,  365 
Mo.  460,  284  S.W.2d  427.  In  ac- 
tion for  declaratory  judgment  to 
determine  the  validity  of  a  di- 
vision of  City  of  St.  Louis  into 
senatorial  districts,  supreme  court 
will  consider  all  of  the  evidence 
duly  preserved  which  it  finds  to 
be  admissible  whether  rejected 
by  trial  court  or  not,  taking  ju- 
dicial notice  of  generally  known 
facts  and  official  records. 
Ohio— Westerhaus  Co.  v.  City  of 
Cincinnati,  165  Ohio  St.  327,  135 
N.E.2d  318.  An  action  may  be 
a  chancery  case  and  hence  ap- 
pealable on  questions  of  law  and 
fact  even  though  declaratory  re- 
lief is  sought. 

89.1.  U.S.— Commercial  Standard  In- 
surance Co.  V.  Maddox,  189  F.2d 
761. 

Conn. — Ingalls  v.  Roger  Smith 
Hotels  Corporation,  143  Conn.  1, 
118  A.2d  463. 

Mass.— Witzgall  v.  Witzgall,  334 
Mass.  365,  136  N.E.2d  219. 

93.1.  N.Y.— Long  v.  Long,  119  N.Y.S. 
2d  341. 

93.2.  Gal.— MefTord  v.  City  of  Tu- 
lare, 102  Cal.App.2d  919,  228  P.2d 
847;  Charles  L.  Harney,  Inc.  v. 
Contractor's  State  License  Board, 
238  P.2d  637  (CalApp.);  Herr- 
mann V.  Firemen's  Fund  Ins. 
Co.,  127  Cal.App.2d  560,  274  P.2d 
501;  Bess  v.  Park,  132  Cal.App.2d 
49,  281  P.2d  556;  Olson  v.  Basin 
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Oil  Co.  of  California,  136  Cal. 
App.2d  543,  288  P.2d  952. 
DcL— Stabler  v.  Ramsay,  32  Del 
Ch.  547,  88  A.2d  546,  adhered  to 
33  DelCh.  1,  89  A.2d  544. 
N.Y. — Delaware,  Lackawanna  & 
Western  R.R.  Co.  v.  Slocum,  299 
N.Y.  496,  87  N.E.2d  532. 
TeniL — Southern  Fire  &  Casualty 
Company  v.  Cooper,  200  Tenn. 
283,  292  S.W.2d  1^77. 
97.  Ala. — Water  Works  and  Sanitary 
Sewer  Board  of  the  City  of  Mont- 
gomery V.  Campbell,  262  Ala. 
508,  80  So.2d  250.  Although  an 
attempted  second  amendment  to 
bill  of  complaint  for  declaratory 
judgment  was  included  in  the 
record,  where  contents  and  suffi- 
ciency of  such  amendment  were 
not  considered  in  the  trial  court, 
amendment  was  not  before  su- 
preme court  for  review  on  appeal 
from  decree  refusing  to  allow 
such  amendment. 
CaL — Ralphs  Grocery  Co.  v. 
Amalgamated  Meat  Cutters  & 
Butchers  Workmen  of  North 
America,  Local  No.  439,  98  Cal. 
App.2d  539,  220  P.2d  802.  In  ac- 
tion for  declaratory  relief,  party 
appealing  from  judgment  denying 
relief  must  affirmatively  show  by 
the  record  that  relief  was  im- 
properly refused.  . 
Conn. — Ingalls  v.  Roger  Smith 
Hotels  Corporation,  143  Conn.  1, 
118  A.2d  463. 

Kan. — Martin  v.  Brisbois,  172 
Kan.  679,  242  P.2d  1061;  Sim- 
mons v.  Reynolds,  179  Kan.  785, 
298  P.2d  345. 

Ky.— Reed  v.  Greene,  243  S.W.2d 
892  (Ky.).  In  a  declaratory  judg- 
ment action,  court  of  appeal  will 
not  determine  speculative  rights 
or  duty,  even  though  future  con- 
tingencies may  create  an  actual, 
justiciable  controversy. 
Mc. — Clapperton  v.  United  States 


Fidelity  &  Guaranty  Co.,  148  Me 
257,  92  A.2d  336.  Bill  of  excep- 
tions to  findings  of  a  single  jus- 
tice in  a  proceeding  to  obtain  a 
declaratory  judgment,  which 
failed  to  point  out  whether  al- 
leged erroneous  findings  were  er- 
rors in  law  because  they  were 
findings  of  fact  made  without  any 
evidence  to  support  them,  or 
were  errors  in  law  because  of 
erroneous  application  of  or  fail- 
ure to  apply  established  rules  of 
law  to  facts  found  by  him,  -was 
insufficient. 

Mass. — Povey  v.  School  Commit- 
tee of  Medford,  333  Mass.  70, 
127  N.E.2d  925.  Where  there  was 
no  appeal  from  denial  of  motion 
to  amend  bill  seeking  declaratory 
relief  and  motion  that  judge  state 
reasons  for  refusal  of  declaratory 
relief  in  accordance  with  statutes 
and  no  bill  of  exceptions  was 
filed,  such  matters  were  not  prop- 
erly before  the  supreme  judicial 
court. 

N.C.— Wachovia   Bank   &  Trust 
Co.   V.   Wolfe,  243   N.C.  469.  91 
S.E.2d  246.  In  action  for  declara- 
tory judgment  for  the  construc- 
tion of  a  will  where  the  court  be- 
low   did    not    consider    excluded 
evidence,  the  supreme  court  could 
not  consider  it,  since  the  supreme 
court  possesses  no  original  juris- 
diction  in   such   matters  and   its 
duty  is  to  review  the  decisions  of 
the  superior  courts. 
Tcx.--Calvert    v.    A-1     Bit    and 
Tool  Co.,  256  S.W.2d  224  (Tex.). 
Where  pleading  in  action  for  de- 
claratory judgment  as   to  plain- 
tiff's   liability   under   statute   im- 
posing occupation  tax  on  oil  and 
gas   well   service   companies   did 
not  present  question  whether  tax- 
ing   authorities    were    enforcing 
statute   involved    equally   against 
all   who  came  within   its   scope, 
the  court  of  civil  appeals  would 
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not  consider  such  question  on  ap- 
peal. 

Va. — Town  of  Vinton  v.  City  of 
Roanoke,  195  Va.  881,  80  S.E.2d 
608.  Questions  not  amounting  to 
actual  controversies  put  in  issue 
by  pleadings  in  declaratory  judg- 
ment action,  and  as  to  which  trial 
court  stated  that  any  determina- 
tion would  be  but  advisory,  were 
not  properly  before  the  reviewing 
court  for  its  decision,  since  there 
had  been  no  rulings  on  the  mer- 
its of  such  question. 
97.1.  Fla.— North  Shore  Bank  v. 
Town  of  Surfside,  72  So.2d  659 
(Fla.).  Even  though  taxpayer,  on 
his  appeal  in  declaratory  action, 
respecting  issuance  of  public  im- 
provement certificates,  did  not  as- 
sign as  error  the  fact  tliat  court 
held  the  proposed  obligations  to 
be  valid,  the  question  was  so 
fundamental  and  its  determina- 
tion so  vital  that  supreme  court 
would  delve  into  the  matter  of 
its  own  volition,  especially  where 
public  interest  was  involved  and 
where  lack  of  authority  to  issue 
bonds  in  question  readily  appar- 
ent. 

N.H. — Allstate  Insurance  Com- 
pany V.  Culver,  100  N.H.  16,  117 
A.2d  330.  Defendants'  general  ex- 
ception to  trial  court's  findings 
and  rulings  did  not  present  ques- 
tion of  sufficiency  of  evidence  to 
sustain  them  and  entitle  defend- 
ant only  to  a  review  of  questions 
of  law  apparent  on  face  of  find- 
ings and  rulings  filed,  but  the 
supreme  court  would  under  its 
discretionary  practice  in  nonjury 
cases  proceed  to  consider  argu- 
ments advanced  by  defendant  in 
a  declaratory  judgment  action. 

5.  Ak.— Cunningham  v.  Cherokee 
County,  258  Ala.  30,  61  So.2d  123. 
Cal.— C.  Dudley  Dc  Vclbiss  Co. 
V.  Kraintz,  101  C.A.2d  612,  225 
P.2d  969. 


Kan. — State  Ass'n  of  Chiroprac- 
tors V.  Anderson,  186  Kan.  130, 
348  P.2d  1042. 

S.C.— Dantzler  v.  Callison,  227 
S.C.  317,  88  S.E.2d  64. 
Va. — Yukon  Pocahontas  Coal  Co. 
V.  RatliflF,  175  Va.  366,  8  S.E.2d 
303. 
5.1.  Ala.— Atkins  v.  Curtis,  259  Aia. 
311,  66  So.2d  455. 

9.  U-S-— W.  M.  C.  A.,  Inc.  v.  Si- 
mon, N.Y.,  82  S.Ct.  1234,  370 
U.S.  190,  8  L.Ed.2d  430,  on  re- 
mand  D.C.,  208  F.  Supp.  368, 
revd.  on  oth.  grds.  84  S.Ct.  1418, 
377  U.S.  633,  12  L.Ed.2d  568; 
Government  of  Guam  v.  Moylan, 
C.A.  Guam,  407  F.2d  567;  Lc- 
ward  Cotton  Mills,  Inc.  v. 
C.  I.  R.,  C.A.,  245  F.2d  314;  Ex- 
change  Ins.  Ass't  v.  Miller, 
C.A.N.J..  249  F.2d  530;  Coe  Mfg. 
Co.  V.  Jeddcloh  Bros.  Sweed 
Mills,  Inc.,  C.A.Ore.,  306  F.2d 
455;  Vance  Trucking  Co.  v. 
Canal  Ins.  Co.,  C.A.S.C.  338 
F.2d  943,  on  remand,  D.C.,  249 
F.Supp.  33,  on  remand,  251 
F.Supp.  93,  aflFd..  C.A.,  395  F.2d 
391,  cert.  den.  89  S.Ct.  129,  393 
U.S.  841,  21  L.Ed.2d  116;  U.S.  v. 
Ward,  CA.Miss.,  345  F.2d  857; 
Globe  Indem.  Co.  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.,  C.A. 
Pa.,  369  F.2d  102;  Mackey  v. 
Mendoza-Martinez,  Cal.,  80  S.Ct. 
785,  362  U.S.  384,  4  L.Ed.2d  812; 
Kasper  v.  Brittain,  C.A.Tenn., 
245  F.2d  92,  cert.  den.  78  S.Ct. 
54,  355  U.S.  834.  2  L.Ed.2d  46, 
reh.  den.  78  S.Ct.  147,  355  U.S. 
886,  2  L.Ed.2d  115;  Stamler  v. 
Willis,  C.A.I11.,  415  F.2d  1365, 
cert.  den.  90  S.Ct.  2231,  399  U.S. 
929,  26  L.Ed.2d  796. 
Ark.— McKee  v.  Gay,  226  Ark. 
585,  293  S.W.2d  450. 
Cal. — Columbia  Pictures  Corp.  v. 
De  Toth,  26  Cal.2d  753,  162 
A.L.R.  747,  161  P.2d  217;  Wilson 
V.  Los  Angeles  County  Civil  Ser- 
vice Commission,  106  C.A.2d  572, 
235     P.2d    620;     Culbertson    v. 
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Cizek,  37  Cal.Rptr.  548,  226 
C.A.2d  451;  Home  Indem.  Co. 
V.  Mission  Ins.  Co.,  60  Cal.Rptr. 
544,  251  C.A.2d  942. 
Conn. — Plunkett  v.  Nationwide 
Mut.  Ins.  Co.,  150  Conn.  203,  187 
A.2d  754;  Verraster  v.  Tynan, 
152  Conn.  645,  211  A.2d  150. 
Del.— Magill  v.  North  Am.  Re- 
fractories Co.,  36  Del.Ch.  305, 
129  A.2d  411. 

D.C. — ^James  v.  Pennsylvania 
General  Ins.  Co.,  C.A.,  349  F.2d 
228,  121  U.S.App.D.C  251; 
Newell  V.  Ignatius,  C.A.D.C., 
407  F.2d  715,  132  U.S.App.D.C. 
252. 

Fla.— Merritt  v.  Williams,  App., 
210  So.2d  277;  Voight  v.  Har- 
bour Heights  Imp.  Ass'n,  App., 
218  So.2d  803;  Hajec  v.  Town  of 
Medley,  App.  189  So.2d  835. 
111. — Newton  v.  Lehman,  67  111. 
App.2d  302,  214  N.E.2d  142,  app. 
after  remand,  105  Ill.App.2d  442, 
244  N.E.2d  830. 

Iowa— Stitt  V.  Sunderman,  86 
N.W.2d  157. 

Ky.— Board  of  Council  of  City  of 
Danville  v.  Danville  &  Boyle 
County  Hospital  Ass'n,  276  Ky. 
304,  124  S.W.2d  91;  Board  of  Ed. 
of  Lawrence  County  v.  Work- 
man, 256  S.W.2d  528;  Campbell 
V.  Daugherty,  259  Ky.  372,  82 
S.W.2d  460. 

La. — Fontenot  v:  Derbonne,  236 
La.  761,  109  So.2d  85;  Osborn 
Funeral  Home,  Inc.  v.  Louisiana 
State  Bd.  of  Embalmers,  App., 
194  So.2d  185,  application  den., 
250  La.  373,  195  So.2d  645,  250 
La.  374,  195  So.2d  646,  app.  after 
remand  216  So2d  145,  writ.  ref. 
253  La.  311,  217  So.2d  411;  and 
253  La.  315,  217  So.2d  409. 
Md. — Reserve  Ins.  Co.  v.  Duck- 
ett,  240  Md.  591,  214  A.2d  754, 
app.  after  remand,  249  Md.  108, 
238  A.2d  536;  Quinan  v.  Schnei- 
der, 247  Md.  310,  231  A.2d  37; 
Mercantile-Safe  Deposit  &  Trust 
Co.  V.  Register  of  Wills  of  Balti- 


more City,  257  Md.  454,  263  A^d 

543. 

Mo.— St.    Louis    Public    Service 

Co.   V.    City   of   St.    Louis,    302 

S.W.2d     875;     Missouri     Public 

Service  Co.  v.  Platte-Clay    Elcc. 

Co-op.,    Inc.,    407    S.W.2d     883; 

Pollard   V.    Swenson,    App.,    411 

S.W.2d  837. 

N.H. — Employers  Mut.  Gas.  Co. 

V.  Nelson,  109  N.H.  6,  241   A.2d 

207. 

N.J. — Schierstead  v.  City  of  Brig- 

antine,  29  N.J.  220,  148  A.2d  591; 

In  re  Regulation  F-22  of  Office 
of   Milk   Industry,   30   N.J.    335, 

152  A.2d  848. 

N.M.— -Porter  v.  Porter,  65  N.M. 

14,  331  P.2d  360;  Mershon  v. 
Neff,  67  N.M.  311,  355  P.2d  128; 
Herrera  v.  Town  of  Atrisco,  76 
N.M.  81,  412  P.2d  253. 
N.Yw — Ldbowitz  v.  Bickford's 
Lunch  System,  241  N.Y.  489,  150 
N.E.  525;  Williams  v.  Williams, 
234  N.Y.S.2d  103,  17  A.D.2d  958; 
Smyth  V.  Pellegrino,  279 
N.Y.S.2d  694,  28  A.D.2d  537; 
Nurnberg  v.  Dwork,  208  N.  Y.S.2d 
799,  12  A.D.2d  612,  app.  den.  214 
N.Y.S.2d  642,  13  A.D.2d  458,  mo- 
tion den.  217  N.Y.S.2d  1021,  13 
A.D.  917,  motion  dism.  216 
N.Y.S.2d  683,  9  N.Y.2d  861,  175 
N.E.2d  817,  affd.  234  N.Y.S.2d 
721,  12  N.Y.2d  776,  186  N.E.2d 
568. 

N.C. — Edmondson  v.  Henderson, 
246  N.C.  634,  93  S.E.2d  869; 
Sealey  v.  Albany  Ins.  Co.,  253 
N.C.  774,  117  S.E.2d  744;  McMil- 
lan V.  Robeson  County,  262  N.C. 
413,  137  S.E.2d  105;  Hubbard  v. 
Josey,  267  N.C.  651,  148  S.E.2d 
638. 

R.I. — Berberian  v.  Leonard,  S>9 
R.I.  274,  207  A.2d  294. 
Tex.— Live  Oak  County  v.  Lower 
Nueces  River  Water  Supply 
Dist.,  Civ.App.,  396  S.W.2d  450. 
err.  ref.  no  rev.  err. 
Va. — Portsmouth  Restaurant 
Ass'n  V.  Hotel  and  Restaurant 
Emp.    Alliance,    Local    No.    807, 
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of  Portsmouth,   183  Va.  757,  33  Wis.— Hardware   Mut.   Cas.   Co. 

S.E.2d  218;   Board  of  Sup'rs  of  v.    Mayer,    11    Wis.2d    58,    105 

Fairfax  County  v.  Broyhill,   195  N.W2d  322. 
Va.  603,  79  S.E.2d  666. 

§  488.    Necessity  of  Prosecuting  Appeal  Within  the  Time  and  in 
the  Manner  Prescribed  in  Declaratory  Acts 


27.  Ky.— North  East  Coal  Co.  v. 
Blevins,  312  Ky.  628,  229  S.W.2d 
162. 

29.  Ky.— FyflFe  v.  Mason,  268  S.W.2d 
29  (Ky.).  Where  action,  original- 
ly denominated  as  one  for  decla- 
ration of  rights,  assumed  the 
character  of  an  ordinary  action 
in  equity  and  after  judgment  it 
was  stipulated  the  case  had  been 


considered,  prepared  for  trial  and 
tried  as  an  equity  action,  and  the 
record  for  appeal  should  be  pre- 
pared and  appeal  taken  and  pros- 
ecuted as  an  equity  case,  motion 
to  dismiss  appeal  on  ground  that 
action  was  one  for  declaratory 
judgment  and  appeal  was  not 
taken  within  time  allowed  was 
not  sustainable. 


§  492.    Amendment  of  Judgment  or  Decrees  on  Appeal 


U.S. — Rader  v.  Manufacturers 
Cas.  Ins.  Co.  of  Philadelphia, 
C.A.N.Y.,  255  F.2d  404;  Elrick 
Rim  Co.  V.  Reading  Tire  Ma- 
chinery Co.,  C.A.  Cal.,  264  F.2d 
481,  cert.  den.  79  S.Ct.  1434,  360 
U.S.  920,  3  L.Ed.2d  1535. 
Cal. — Yorty  v.  Los  Angeles  City 
Council,  48  Cal.Rptr.  600,  239 
C.A.2d  138;  Blackfield  v.  Under- 
writers at  Lloyd's,  London,  53 
Cal.Rptr.  838.  245  C.A.2d  271; 
Cinmark  Inv.  Co.  v.  Reichard,  54 
Cal.Rptr.  810,  246  C.A.2d  498. 
Mo.— Preisler  v.  Doherty,  365 
Mo.  460,  284  S.W.2d  427;  Dodge 
V.  Firemen's  Fund  Ins.  Co.,  App., 
362  S.W.2d  767;  Nations  v.  Ram- 
sey, App.,  387  S.W.2d  276. 
Mont.— State    ex    rel.    Keast    v. 


Krieg,  147  Mont.  164,  410  P.2d 
710. 

N.Y.— McGHl  V.  Board  of  Sup'rs, 
Niagara  County,  280  N.Y.S.2d 
448,  28  A.D.2d  637;  Hine  v.  Hine, 
281  N.Y.S.2d  705,  28  A.D.2d  817. 
Ohio— Harris,  Jolliff  &  Michel, 
Inc.  V.  Motorists  Mut.  Ins.  Co., 
21  Ohio  App.2d  81,  255  N.E.2d 
302. 

Tex^— Amalgamated  Transit 

Union,  Local  Division  1338  v. 
Dallas  Public  Transit  Bd., 
Civ.App.,  430  S.W.2d  107,  err. 
ref.  no  rev.  err.  cert.  den.  90  S.Ct. 
99,  396  U.S.  838,  24  L.Ed.2d  89. 
Wis. — Liddicoat  v.  Kenosha  City 
Bd.  of  Ed.  17  Wis.2d  400,  117 
N.W.2d  369;  Milwaukee  County 
V.  Schmidt,  38  Wis.2d  131,  156 
N.W.2d  493. 


§  493.     Illustrative  Cases  of  Manner  of  Disposition  of  Appeals 

On  appeal  from  an  action  brought  by  a  city  to  determine  the 
validity  of  proceedings  theretofore  taken  under  an  improvement 
act,  the  district  court  of  appeal  could  not  assume  that,  if  the  pro- 
ceedings were  declared  valid,  there  would  be  on  the  part  of  city  any 
refusal  to  perform  ministerial  acts,  and,  therefore  court  would  not 
mandate  that  the  cit>'  affirmatively  perform  any  acts.**-^ 
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U.S. — Brotherhood  of  Locomo- 
tive Firemen  and  Enginemen  v. 
Chicago  &  I.  M.  Ry.  Co.,  C.A.Ill., 
386  F.2d  229;  Smartt  v.  Coca- 
Cola  Bottling  Corp.,  C.A.Tenn., 
318  F.2d  447. 

Ala, — Homeland  Ins.  Co.  v.  Cres- 
cent Realty  Co.,  227  Ala.  213, 
168  So.2d  243. 

Ariz. — Columbia  Inv.  Co.  v.  M. 
M.  Sundt  Const.  Con.,  1  Ariz. 
App.  124,  400  P.2d  132. 
Colo.— Crow  V.  Wheeler,  165 
Colo.  289,  439  P.2d  50. 
HI.— First  Nat.  Bank  of  Lake 
Forest  v.  Lake  County,  7  II1.2d 
213,  130  N.E.2d  267;  Goldberg  v. 
Valve  Corp  of  America,  89 
Ill.App.2d  383,  233  N.E.2d  85. 

50.  Iowa— McCubbin  v.  Urban,  247 
Iowa  862,  n  N.W.2d  36.  Where 
question  as  to  whether  declara- 
tory judgment  procedure  was 
available  to  vendors  who  sought 
a  judgment  decreeing  their  title 
as  shown  by  an  abstract  was 
merchantable,  was  not  raised, 
doubt,  on  appeal,  would  be  re- 
solved in  vendors'  favor. 

Kan. — McAdam  v.  Western  Cas. 

&   Sur.   Co.,   186  Kan.   505,   351 

P.2d  202. 

Mass. — Catania  v.   Hallisey,  352 

Mass.  327,  225  N.E.2d  368. 


Mo.— Veatch  v.  Black.   363    Mo 

190,  250  S.W.2d  501;   Casper  t. 

Hetlagc,  359  S.W.2d  781. 

N.Y. — Schoenbrod  v.  Siegrler,  20 

N.Y.2d  403,  230  N.E.2d  638,  283 

N.Y.S.2d  881. 

N.C. — Anders   v.    Anderson,    246 

N.C.  53,  97  S.E.2d  415. 

S.D.— Schull  Const.  Co.  v.   Koc- 

nig,   80   S.D.   224,   N.WAl    559; 

Schull  Const  Co.  v.  Koeni^,  561. 

80  S.D.  224,  121  N.W.2d   559. 

59.1.  Gal. — Application  of  City  of 
Susanville,  285  P.2d  1007  (CaL). 

64.  N.Y.— Add  to  citation,  White  ▼. 
Hussey  in  original  volume:  s.c. 
276  App.Div.  1093,  96  N.Y.S.2d 
687. 

69.  Tex. — Reynolds  v.  Crudgin^rton, 
266  S.W.2d  430  (Tex.).  To  de- 
termine sufficiency  of  evidence  to 
support  findings  of  trial  court, 
reviewing  courts  must  give  cred- 
ence to  the  evidence  and  cir- 
cumstances favorable  to  the  find- 
ings and  disregard  all  other  evi- 
dence to  the  contrary,  indulging 
every  legitimate  conclusion  which 
tends  to  uphold  such  findings. 

70.  Mich. — Dudley  v.  Rapanos,  353 
Mich  237,  91  N.W.2d  274. 


§  494.     Declaxatory  Judgment  as  Substitute  for  New  Trial  or 
Appeal 


78.  U.S.— Texas  &  N.  O.  R.  Co.  v. 
City  of  New  Orleans  By  and 
Through  Public  Belt  R.  R.  Com- 
mission for  City  of  New  Orleans, 
C.A.La..  292  F.2d  607;  Washing- 
ton Public  Power  Supply  System 
V.  Pacific  Northwest  Power  Co., 
C.A.Ore.,  332  F.2d  87;  Vermont 
Structural  Slate  Co.  v.  Tatko 
Bros.  Slate  Co.,  D.C.N.Y.,  147 
F.Supp.  860. 
Ark^-Catlett  v.  Republican  Par- 


ty of  Ark.,  242  Ark.  283,  413 
S.W.2d  651. 

Gal. — City  of  Susanville  v.  Lee 
C.  Hess  Co.,  45  C.2d  684,  290 
P.2d  520;  Merigan  v.  Bauer,  23 
Cal.Rptr.  872,  206  C.A.2d  616; 
Levy  V.  Firks,  35  Cal.Rptr.  207. 
222  C.A2d  429;  P.  E.  O'Hair 
&  Co.  V.  Allstate  Ins.  Co.,  72 
Cal.Rptr.  690,  267  C.A.2d  195;  St. 
Julien  V.  Financial  Indem.  Co., 
n  Cal.Rptr.  843,  273  C.A.2d  185; 
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Cherry  v.   Home   Sav.   &   Loan 
Ass'n,    81     Cal.Rptr.     135,     276 
C.A.2d  195;  St.  Julien  v.  Finan- 
cial Indem.  Co.,  11  Cal.Rptr.  843, 
273  C.A.2d  185;  Cherry  v.  Home 
Sav.  &  Loan  Ass'n,  81  Cal.Rptr. 
135,  276  C.A.2d  574. 
D.C. — Newell        v.         Ignatius, 
C.A.D.C..     407     F.2d     715.     132 
U.S.App.D.C.    252;    HoflPlund    v. 
Seaton,  C.A.,  265  F.2d  363,   105 
U.S.App.D.C.   171,  cert.  den.  80 
S.Ct.  55,  361  U.S.  837,  4  L.Ed.2d 
77;  Lampkin  v.  Connor,  C.A.,  123 
U.S.App.D.C.  371,  360  F.2d  505. 
m.— Rams-Head  Co.  v.   City  of 
Dcs    Plaines,    9    I11.2d    326,    137 
N.E.2d  259;  Harney  v.  Cahill,  57 
Ill.App.2d  1,  206  N.E.2d  500. 
Mais. — School      Committee      of 
Boston    y.    Board    of    Ed.,    352 
Mass.  693,  227  N.E.2d  729.  app. 
dism.  88  S.Ct.  692,  389  U.S.  572, 
19   L.Ed.2d  778;   Uliasz  v.   Gil- 
lette, 256  N.E.2d  290. 
Mich. — Cockerline     v.     City     of 
Warren,     2    Mich.App.    8,     139 
N.W.2d  775. 

Mo. — Preisler  v.  Doherty,  365 
Mo.  460,  284  S.W.2d  427;  Mat- 
thews V.  McVay,  241  Mo.App. 
998,  234  S.W.2d  983. 
Mont. — Perkins  v.  Kramer,  148 
Mont.  355,  423  P.2d  587. 


NJ- — Independent  Electricians  and 
Elec.  Contractors'  Ass*n  v.  New 
Jersey  Bd.  of  Examiners  of  Elec. 
Contractors,  48  N.J.  413,  226 
A.2d  169,  app.  after  remand,  54 
N.J.  466,  256  A.2d  33;  Asbury 
Park  Press,  Inc.  v.  WooUey,  161 
A.2d  705. 

N.C.— Wachovia  Bank  &  Trust 
Co.  V.  Wolfe,  243  N.C.  469,  91 
S.E.2d  246;  City  of  Henderson  v. 
Vance  County,  260  N.C.  529,  133 
S.E.2d  201. 

Ohio— Pauli  v.  Keller,  App.,  20 
Ohio  App.2d  33,  251  N.E.2d  614. 
Tenn. — Blue  Ridge  Ins.  Co.  v. 
Haun,  197  Tenn.  527,  276  S.W.2d 
711. 

Tex. — Forbes  v.  Texas  Dept.  of 
Public  Safety,  Civ.App.,  335 
S.W.2d  439;  Tall  Timbers  Corp. 
V.  Anderson,  Civ.App.,  370 
S.W.2d  214,  rcvd.  on  oth.  grds., 
Sup.,  378  S.W.2d  16. 

80.  Ohio— Fletcher  v.  Stanton,  124 
N.E.2d  495  (Ohio  App.).  See 
also,  124  N.E.2d  493.  Order  of 
probate  court  approving  final  ac- 
count of  executor  is  final  order 
and  binding  upon  all  of  those 
who  approved  account  and  such 
order  cannot  be  opened  up  by 
declaratory  judgment  proceed- 
ings. 


§  495.1.    Proceedings  Within  the  Appellate  Court;  Harmless  Error 

While  it  is  the  usual  function  of  an  appellate  court  to  act  as  a 
tribunal  for  the  correction  of  errors,  there  are  certain  matters  in 
which  such  courts  frequently  reserve  for  themselves  a  discretion 
to  act,  regardless  of  the  proceedings  in  the  lower  court,  and  occa- 
sionally without  regard  to  the  contentions  of  the  parties. 

An  appellate  court,  therefore,  will  look  to  the  nature  of  a  case 
to  determine  whether  it  is  a  case  at  law  or  a  case  in  chancery.** 
Further,  where  a  state  has  more  than  one  appellate  court  with  vary- 
ing jurisdictions  being  determined  by  subject  matter,  one  of  such 
appellate  courts  will  look  to  the  substance  of  the  question  appealed 
rather  than  to  the  pleadings  in  deciding  whether  to  take  jurisdic- 
tion of  the  proceeding.** 
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In  deciding  a  case,  an  appellate  court  will  base  its  decision  on  the 
correctness  of  the  judgment  as  rendered,  and  will  not  reverse  a 
judgment  which  is  proper  in  effect,  even  though  it  may  not  approve 
of  the  rationale  of  the  court  below.^^ 

As  in  other  cases,  appellate  courts  in  reviewing  declaratory  judg- 
ments generally  refuse  to  reverse  decisions  for  harmless  errors,** 
but  insist  that  the  error  complained  of  be  shown  as  prejudicial  to 
the  appellant.®^ 

Where  matters  of  great  public  concern  are  involved  in  a  decision 
upon  the  merits  of  a  declaratory  judgment  action,  the  appellate 
court  may  disregard  all  technical  questions  presented  in  the  brief, 
and  proceed  immediately  to  render  a  decision  on  the  merits. *° 


85.  Fla.—Halpert  v.  Oleksy,  65  So.2d 
762  (Fla.). 

N.J. — Sayre  and  Fisher  Brick  Co. 
V.  Dearden,  23  NJ.Super.  453. 
93  A.2d  52. 

Ohio — Sessions  v.  Skelton,  163 
Ohio  St.  409,  127  N.E.2d  378; 
State  ex  rel.  Bowers  v.  Maumee 
Watershed  Conservancy  District, 
98  Ohio  App.  Ill,  128  N.E.2d  208, 
appeal  dismissed  162  Ohio  St.  453, 
123  N.E.2d  270. 

86.  Ga. — Bankers  Life  &  Cas.  Co.  v. 
Cravey,  210  Ga.  239,  78  S.E.2d 
507,  s.c,  90  Ga.App.  113,  82  S.E. 
2d   150;   United   States   Casualty 


Co.  V.  Ga.,  Sou.  &  Fla.  Ry.  Co., 
212  Ga.  569,  94  S.E.2d  422. 

87.  Tex.— Killam  v.  Webb  Co.,  270 
S.W.2d  628  (Tex.App.). 

88.  Mo.— M.F.A.  Mut.  Ins.  Co.  v. 
Quinn,  259  S.W.2d  854  (Mo.), 
appeal  transferred  251  S.W^d 
633. 

89.  N.M.— Tidwell  v.  Reeder,  56 
N.M.  617,  247  P.2d  860. 

N.C. — United  States  Fire  Insur- 
ance Company  v.  Parks,  239  N.C. 
680,  80  S.E.2d  641. 

90.  Ore— State  ex  rel.  Oregon  State 
Dental  Ass'n  y.  Smith,  201  Ore. 
288,  270  P.2d  142. 
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DECLARATORY  JUDGMENT  ACTIONS  AS  AN 
ALTERNATIVE  REMEDY 

Sec. 

497.  Arbitrations 

498.  Boundary  Lines  Declared 

500.  Rights,  Liabilities  and  Legal  Relations  Under  a  Mortgage  Determined 

502.  Actions  Predicated  Upon  or  to  Test  Validity  of  Foreign  Judgments 

503.  Identity  of  Judgment  Debtor  May  Be  Determined 
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508.  Old  Age  Pensions 
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516.  Specific  Performance 

517.  Plaintiff  Required  to  Do  Equity 

518.  Stare  Decisis 

519.  Rights  and  Liabilities  Under  Partnership  or  Profit-Sharing  Declared 
526.  Interest  in  Proceeds  of  Condemned  Land  Determined 

528.  Accounting 

530.  Personal  or  Domestic  Status 

532.  Administration  of  Public  Assistance  -' 

536.  Abandonment  or  Forfeiture 

541.  Alternative  Remedy  for  Writ  of  Habeas  Corpus 

542.  Interstate  Character  of  Transactions 
545.  What  Constitutes  Nuisance 

547.  Rights  and  Liabilities  Under  Judgment 


§  497.     Arbitrations 

A  declaratory  judgment  action,  which  in  effect  sought  an  advisory 
opinion  for  arbitraters  by  whom  the  controversy  was  to  be  decided, 
could  not  be  maintained.*-' 

Where  all  matters,  including  a  rather  involved  arbitration  clause 
in  the  contract  between  two  parties,  can  be  decided  by  the  arbitra- 
tors, an  appellate  court  will  not  take  jurisdiction  for  the  purpose  of 
declaring  such  paragraph  to  be  void  and  unenforceable. **•' 

Where  the  contract  in  dispute  contained  an  arbitration  clause, 
commencement  of  an  action  for  declaratory  judgment  to  construe 
the  terms  of  the  contract  and  defense  of  such  action  constituted  a 
waiver  of  the  arbitration  clause  by  both  parties.**' 


Digitized  by 


Google 


§  498  ACTIONS   FOR   DECLARATORY   JUDGMENTS  572 

2.1.   N.Y.— Rifkin     v.     Rifkin.     118  279  App.Div.  580.  107   N.Y.S.2d 

N.Y.S.2d  322.  713. 

4.1.   N.Y.— Adroit  Metal  Products  v.  6.1.   N.Y.— Mackoff   v.    Meyer,     102 

Young's    Windows    of   America,  N.Y.S.2d  1008. 

§  498.    Boundary  Lines  Declared 

In  a  suit  for  declaratory  judgment  to  determine  rights  and  inter- 
est in  a  break  involving  conflicting  descriptions  in  deed  where  the 
trial  court's  finding  in  favor  of  the  plaintiff  described  the  dividing 
line  in  a  description  that  might  or  might  not  be  correct,  the  case 
would  be  remanded  so  that  the  trial  court  could  give  both  sides 
reasonable  time  in  which  to  request  a  survey,  and  if  no  survey  was 
requested  the  trial  court  could  reaffirm  the  decree  already  ren- 
dered."^"^ 

Allegation  that  defendant  had  marked  out  part  of  plaintiff's  land 
as  his  own,  that  such  action  interfered  with  plaintiff's  right  to  dis- 
pose of  his  land,  and  that  defendant  was  entering  into  a  contract  for 
the  sale  of  his  land,  but  which  did  not  show  that  defendant  had 
actually  taken  possession  of  plaintiff's  land,  did  not  give  equity 
jurisdiction  for  declaratory  judgment  to  settle  boundary  dispute.^-* 

7.1.   Ark.— McKee  v.  Gay,  226  Ark.       7.2.   Vt.— Curtis  v.  O'Brien,  117  Vt. 
585,  293  S.W.2d  450.  52,  84  A.2d  584. 

§  500.    Rights,  Liabilities  and  Legal  Relations  Under  a  Mortgagee 
Determined 

A  mortgage  assignee  properly  resorted  to  an  action  for  a  declara- 
tory judgment  for  the  purpose  of  resolving  the  issue  as  to  whether 
it  or  the  prior  assignee  of  the  same  mortgage  was  entitled  to  a 
lien.'o-' 

Where  director  of  division  of  motor  vehicles  refused  to  issue 
certificates  of  ownership  recording  encumbrance  of  chattel  mort- 
gage because  mortgagee  was  not  able  to  produce  the  outstanding- 
certificates  of  ownership  and  because  the  mortgage  would  be  a 
second  mortgage,  an  actual  controversy  existed  which  was  sufficient 
to  invoke  court's  jurisdiction  under  the  declaratory  judgment 
act.^»-^ 

10.1.   N.Y. — Hebrew   Home  for  Or-  County,  New  Jersey  v.  Freund, 

phans    and     Aged    of     Hudson  208  Misc.  658,  144  N.Y.S^d  608. 
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15.1.  NJ.--Sayrc  &  Fisher  Brick  Co. 
V.  Dcardcn,  23  N  J.Super.  453,  93 
A.2d  52. 


§  502.    Actions  Predicated  Upon  or  to  Test  Validity  of  Foreign 
Judgments 


23.  Utah— Burnham  v.  Reid,  1  Utah 
2d  390,  267  P.2d  915.  Utah  is  re- 
quired to  give  full  faith  and  cred- 
it to  decree  of  Idaho  court  fore- 
closing real  estate  mortgage  and 
adjudicating  the  rights  of  the 
parties  with  respect  to  realty  and 
had  no  power  to  review  or  mod- 
ify such  decree  in  a  declaratory 
judgment  action  brought  in  the 
courts  of  the  State  of  Utah. 

24.  Wash.— Seattle  First  National 
Bank  v.  Crosby  ct  al.,  42  Wash. 
2d  234,  254  F2d  732.  In  declara- 
tory judgment  action   by   testa- 


mentary trustee  against  benefici- 
ary, his  divorced  wife,  and  their 
children,  to  determine  trustee's 
rights  and  duties  concerning  ben- 
eficiary's voluntary  assignment  of 
trust  income  and  res  to  divorced 
wife  and  children,  the  California 
court  which  granted  wife  divorce 
had  power  to  provide  for  support 
of  children  as  it  saw  fit,  and  the 
court  could  not  consider  whether 
children's  interests  were  properly 
safeguarded  under  California 
trust  created  for  them. 


§  503.    Identity  of  Judgment  Debtor  May  be  Determined 

Defendant  properly  filed  his  petition  for  declaratory  judgment  as 
to  whether  judgment  against  him  was  a  personal  judgment,  and  no 
inquiry  could  be  made  as  to  propriety  and  regularity  of  the  judg- 
ment, if  it  was  not  void  on  the  face  of  the  proceeding.**-' 

25.1.  Ala.— Boman    v.    Belyeu,    255 
Ala.  281,  51  So.2d  27. 


§  506.    Rights  Under  Civil  Service 

The  proper  procedure  to  repeal  action  of  civil  service  commission 
that  results  in  a  reclassification  of  positions  is  by  appeal  rather  than 
by  petition  for  declaratory  judgment.****' 


39.  Mich.— Olson  v.  City  of  High- 
land Park,  345  Mich.  345,  76 
N.W.2d  13.  In  action  for  declara- 
tion of  rights  respecting  civil 
service  for  police  and  fire  depart- 
ments and  to  require  promo- 
tional examinations  by  the  High- 
land Park  Civil  Service  Commis- 
sion,    refusal     to     dismiss     suit 


against  the  Gty  of  Highland 
Park  was  error  in  view  of  the 
charter  provisions. 
Pa. — McCandless  Township  ▼. 
Wylie,  375  Pa.  378,  100  A.2d  590. 
Whether  discharged  policemen 
were  entitled  to  reinstatement  of 
their  positions,  and,  if  they  were 
entitled    to    such    reinstatement. 
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whether  they  were  required  to 
acquire  civil  service  status,  were 
proper  questions  for  a  declara- 
tory judgment. 
45.  U.S. — Federal  Trial  Examiners 
Conference  v.  Ramspeck,  104  F. 
Supp.  734.  Under  the  adminis- 
trative procedure  act  providing 
for  rotation  of  agency  hearing 
examiners  and  for  removal  for 
good  cause  only  by  federal  civil 
service  commission  which  may 
promulgate  rules  to  implement 
statute,  hearing  examiners  be- 
came vested  with  property  in- 
terest in  maintaining  a  distinc- 
tive professional  status,  and  had 
standing  in  federal  district  court 
to  seek  legal  redress  against  reg- 
ulations which  allegedly  conflict- 
ed with  their  independence  and 
relegated  them  to  an  inferior 
status. 


46.  U.S.— McCarthy  v.  Watt,  89  F. 
Supp.  841.  The  federal  district 
court,  lacking  jurisdiction  of  suit 
for  mandatory  injunction  requir- 
ing defendants  to  restore  plain- 
tiffs to  civil  service  position  from 
which  they  were  demoted,  ac- 
quired no  jurisdiction  under  Fed- 
eral Declaratory  Judgments  Act 
to  declare  parties'  rights  and 
other  legal  relation. 

46.1.  N.J. — Carls  v.  Civil  Service 
Commission,  31  N.J.Super.  39, 
105  A.2d  874. 

S.C. — Wright  V.  City  of  Florence, 
93  S.E.2d  215  (S.C).  Contention 
of  chief  of  police  that  his  con- 
tractual rights  had  been  uncon- 
stitutionally impaired  by  repeal 
of  civil  service  ordinance  could 
not  be  adjudicated  in  declara- 
tory judgment  action. 


§  508.    Old  Age  Pensions 

59.  U.S.— Larmay  v.  Hobby,  132  F. 
Supp.  738.  In  action  by  widow 
against  the  secretary  of  the  De- 
partment of  Health,  Education 
and  Welfare  to  require  the  sec- 
retary to  make  a  finding  that 
widow  was  entitled  to  mother's 
insurance  benefit  under  the  So- 


cial Security  Act,  substantial  evi- 
dence supported  administrator's 
findings  that  widow  had  not  been 
living  with  her  deceased  husband 
at  the  time  of  his  death  and  ^^as 
not  entitled  to  benefits  under  the 
act,  and  therefore  such  finding 
was   conclusive. 


§  509.    Right  to  Workmen's  Compensation 

Workmen's  compensation  laws  are  specific,  while  the  declaratory 
judgment  act  is  general,  and  hence  in  case  of  conflict  between  them, 
workmen's  compensation  law  must  prevail.*^ -^ 

A  workmen's  compensation  insurance  company,  to  avoid  possible 
adverse  consequences  from  defending  suit  against  employer  or  fail- 
ure to  so  defend,  may  seek  declaratory  judgment  for  the  purpose 
of  securing  an  adjudication  of  the  insurance  company's  nonlia- 
bility.**-^ 
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61.  N.C—Cox  V.  Pitt  County  Transp. 
Co.,  259  N.C.  38.  129  S.E.2d  587. 

61.1.  La. — Gary  v.  Marquette  Cas. 
Co.,  n  So.2d  619  (La.App.). 

66.1.  N.J. — Goldmann  v.  Lumber 
Mutual  Casualty  Ins.  Co.  of  New 
York,  30  N.J.Super.  281,  104  A.2d 
334. 

70.  La. — Gary  v.  Marquette  Cas.  Co., 
n  So.2d  619  (La.App.).  Where 
injured  employee  was  receiving 
maximum  compensation  allow- 
able under  workmen's  compensa- 
tion law,  suit  would  not  lie  for 
judgment  declaring  his  right  to 
compensation  for  total  and  per- 


manent disability,  though  em- 
ployer and  insurance  company 
did  not  admit  that  disability  was 
permanent,  since  such  relation 
was  expressly  prohibited  by  stat- 
utory provision  for  dismissal  of 
petition  seeking  compensation, 
unless  it  is  alleged  that  employer 
refused  to  pay  maximum  per  cent 
of  wages  to  which  injured  em- 
ployee or  his  dependents  are  en- 
titled, or  that  employee  has  not 
been  furnished  with  proper  med- 
ical attention  or  with  copies  of 
medical  reports. 


§  511.    Right  of  Insurance  Company  to  Have  Ph3rsical  Examina- 
tion of  Policyholder 


72.  CaL — ^Amerson  v.  Christman,  68 
Cal.Rptr.    378,   261    C.A.2d    811. 


Iowa — Akkcrman     v.     Gerscma, 
260  Iowa  432,  149  N.W.2d.  856. 


§  513.    Fraudulent  Conveyance  Declared 

Under  Federal  Rule  of  Civil  Procedure  relating  to  joinder  of  rem- 
edies for  fraudulent  conveyance,  one  seeking  to  set  aside  a  fraudu- 
lent conveyance  may  prosecute  his  claim  for  judgment  simultane- 
ously with  his  suit  to  set  aside  conveyance  and  need  not  first  reduce 
claim  to  judgment  and,  specifically,  an  action  to  set  aside  fraudulent 
transfers  may  be  maintained  simultaneously  with  an  action  for  de- 
claratory judgment.^*'^ 

79.1.  U.S.— Landers  Frary  &  Clark 
V.  Vischer  Products  Co.,  201  F.2d 
319,  affirming  104  F.Supp.  411. 

§  514.    Validity  and  Construction  of  Releases  and  Covenants  Not 
to  Sue 

An  action  could  not  be  maintained  under  the  Uniform  Declaratory 
Judgment  Act  for  adjudication  that  the  release  provisions  of  regis- 
tration agreement  executed  by  automobile  racer  before  entering 
race  in  which  he  was  fatally  injured  constituted  a  bar  to  claim  for 
death  on  account  of  alleged  negligence  of  plaintiffs  during  the  race, 
where  plaintiffs  did  not  admit  charges  of  negligence  made  against 
all  but  one  of  them  in  prior  action  against  all  but  one  of  them  for 
death  of  racer.^**^ 
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86.1.  N.C. — Competitor  Liaison  Bu- 
reau of  Nascar,  Inc.  v.  Blevins, 
242  N.C.  282,  87  S.E.2d  490. 

§  516.     Specific  Performance 

In  a  declaratory  judgment  proceeding  wherein  only  dispute  was 
whether  certain  restrictive  clauses  in  credit  certificates  obtained  as 
prizes  in  contest  were  valid,  plaintiff  could  not  obtain  judgment  for 
specific  performance  or  money  damages.***' 


Ala. — Madison  Limestone  Co.  v. 
McDonald,  264  Ala.  295,  87  So.2d 
539,  s.c.  87  So.2d  545.  An  equity 
court  has  jurisdiction  to  grant 
specific  performance  of  contract 
to  sell  all  of  corporation's  capital 
stock  as  well  as  to  render  de- 
claratory judgment  settling  ef- 
fect of  option  to  purchase  such 
stock  when  an  actual  justiciable 
controversy  is  shown  to  exist. 
CaL— Heeler  v.  Plastic  Stamping, 
Inc.,  144  Cal.App.2d  306,  300  P.2d 
852.  In  action  for  declaratory  re- 
lief respecting  lands  leased  to  de- 
fendant corporation  with  option 
to  purchase  them  and  effect  of 
certain  conveyances  thereof,  trial 
court  did  not  abuse  its  discre- 
tion in  rendering  judgment  for 
specific  performance  of  option  in 
order  to  dispose  of  entire  con- 
troversy between  parties,  where 
actions  by  such  corporation  for 
specific  performance,  accounting, 


fraud,  conspiracy  and  injunction 
and  by  plaintiff  against  corpora- 
tion for  possession  of  lands  w^erc 
pending  when  instant  action  ^was 
tried. 

Ohio— Grundstein  v.  Suburban 
Motor  Freight,  Inc.,  92  Ohio 
App.  181,  107  N.E.2d  366.  In  de- 
claratory judgment  action,  and 
especially  where  defendant  in  its 
cross-petition  prays  for  specific 
performance,  rights  of  parties  ymU 
be  declared  whether  in  law  or 
in  equity. 

92.  Ala. — Madison  Limestone  Co.  ▼. 
McDonald,  264  Ala.  295,  87  So.2d 
539,  s.c.  87  So.2d  545.  In  a  suit  for 
declaratory  judgment  settling  ef- 
fect of  option  to  purchase  all  of 
corporation's  stock  and  whether 
it  became  a  contract  to  purchase 
stock,  supplemental  relief  or  spe- 
cific relief  is  available. 

92.1.  La. — Schreiner  v.  Weil  Fum. 
Co.,  68  So.2d  149  (La. App.). 


§  517.    Plaintiff  Required  to  do  Equity 

A  bill  for  declaratory  relief,  praying  the  court  to  cancel  the  deeds 
involved  insofar  as  they  purported  to  affect  complainant's  title  and 
which  would  leave  in  effect,  if  cancellation  were  granted,  the  agree- 
ments made  by  the  grantees  in  the  deeds  to  pay  mortgages  on  the 
property  involved,  was  sufficient  to  entitle  complainants  to  a  decla- 
ration of  rights  without  an  offer  to  do  equity,  since,  if  after  such 
declaration  coercive  relief  was  proper,  it  could  be  secured  in  a  fur- 
ther proceeding  in  the  same  case.^*-^ 
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94.  CaL — Sec,  however,  Corucini  v. 
Lambert^  113  CalApp^d  486,  248 
P.2d  457,  holding  complaint  for 
declaratory  relief  is  suiHcient  if 
it  sets  forth  facts  showing  exist- 
ence of  actual  controversy  relat- 
ing to  legal  rights  and  duties  of 

§  518.    Stare  Decisis 


respective  parties  under  written 
instrument  and  requests  that 
these  rights  and  duties  be  ad- 
judged by  court 

94.1.  Ala.— Penney  v.  Odom,  260  Ala. 
563,  71  So.2d  881. 


Where  every  question  of  law  presented  in  action  in  federal  dis- 
trict court  for  declaratory  judgment  was  one  of  local  state  laws,  as 
to  which  decisions  of  state  courts  would  be  controlling  as  prece- 
dents, declaratory  judgment  of  federal  district  court  would  not  be 
binding  as  stare  decisis.*^-' 

97.1.  U.S. — Martinez  v.  Maverick 
County  Water  Control  and  Imp. 
Dist  No.  1,  219  F.2d  666. 


§  519.     Rights  and  Liabilities  Under  Partnership  or  Profit-Sharing 
Declared 

In  an  action  by  one  purchaser  against  another  purchaser  of  cor- 
porate drugstore  to  have  a  receiver  appointed  to  operate  the  busi- 
ness, to  restrain  one  purchaser  from  disposing  of  the  business  prop- 
erty, and  to  determine  respective  shares  of  purchasers,  decree,  which 
found  that  purchaser  had  not  established  any  interest  on  his  part 
in  the  business  and  that  money  paid  purchaser  constituted  his  salary 
rather  than  a  loan  to  him,  which  order  returned  to  purchaser  of 
$500.00  contributed  by  him,  and  the  dismissed  bill,  would  be  af- 
firmed.*-' 


98.  Mo.— Veatch  v.  Black,  363  Mo. 
190.  250  S.W.2d  501.  In  a  pro- 
ceeding for  declaratory  judgment 
construing  written  partnership 
agreement  which  provided  for  an 
accounting  which  divided  the 
earnings  received  on  partnership 
contracts  completed  after  part- 
ner's death  equally  between  de- 
ceased partner's  estate  and  sur- 
viving partner,  court's  finding 
that  certain  contracts  treated  as 
new  business  of  surviving  part- 
ner  were   under  agreement   the 


completion  of  partnership  or  old 
contracts  and  should  be  so  treat- 
ed was  not  erroneous. 
Ore.— In   re   Dahl's   Estate,    196 
Ore.  249,  248  P.2d  700. 

99.  CaL— Hixson  v.  Baren,  144  CaL 
App.2d  547,  301  P.2d  615.  In  de- 
claratory judgment  action  to  de- 
termine the  validity  of  several 
hundred  promissory  notes  where- 
in assignee  of  partnership  payee 
of  notes  filed  cross-complaint 
against  two  of  makers  to  recover 
balance    due    on    note,    and    for 
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declaration  of  rights  as  to  other 
note,  trial  court's  recital  in  find- 
ings and  judgment  in  favor  of 
makers  that  declaration  applied 
to  all  notes  executed  by  the  pur- 
chasers of  homes  were  improper, 
in  view  of  the  fact  that  other  ac- 


tions brought  by  assignee,  com- 
pliance with  the  fictitious  name 
statute  might  be  waived  by  de- 
fendants sued  therein. 


5.1.   Fla. — Applebaum 
So.2d  738  (Fla.). 


V.   Appel,   82 


§  526.    Interest  in  Proceeds  of  Condemned  Land  Determined 


construction  of  transmission  lines 
on  claim  that  they  held  status  as 
tenants  under  unrecorded  leases 
from  record  owners,  and  had  not 
been  made  parties  to  eminent 
domain  proceeding,  for  purpose 
of  determining  respective  rights 
of  tenants  and  power  company. 


19.  IlL — Illinois  Power  Company  v. 
Miller,  11  Ill.App.2d  296,  137 
N.E.2d  78.  Power  company, 
which  had  concluded  condemna- 
tion proceedings  against  record 
owners  of  certain  neighboring 
tracts  of  land,  could  bring  ac- 
tion, under  declaratory  judgment 
act,  against  persons  who  resisted 

§  528.    Accounting 

Declaratory  judgment  proceedings  are  not  a  substitute  for  ac- 
counting suit  or  for  regular  action,  and  are  not  designed  to  consti- 
tute a  court  a  fountain  of  legal  advice.*^*  ^ 

In  action  for  declaratory  judgment,  where  it  appeared  that  de- 
fendant record  manufacturer  deliberately  and  with  full  knowledge 
of  plaintiff's  claim  to  the  exclusive  intangible  right  to  produce  rec- 
ords from  matrices  in  defendant's  possession,  manufactured  and 
released  records  therefrom  over  a  period  of  about  a  year  and  a  half 
following  the  filing  of  suit  by  plaintiff,  court  of  equity,  which  de- 
termined that  plaintiff's  claim  to  exclusive  right  was  valid,  would 
direct  accounting  of  defendant's  profits  and  would  enjoin  continua- 
tion of  such  illegal  conduct.*'^-* 


21.  U.S.— Edward  B.  Marks  Music 
Corp.  v.  Charles  K.  Harris  Mu- 
sic Pub.  Co.,  C.A.N.Y.,  255  F.2d 
518,  cert.  den.  79  S.Ct.  51,  358 
U.S.  831,  3  L.Ed.2d  69. 
Mo. — Mater  v.  Hupp  Corp.,  326 
S.W.2d  99. 

Neb.— Dixon    v.    O'Connor,    180 
Neb.  427,  143  N.W.2d  364. 
N.M.— Porter  v.  Porter,  N.M.,  65 
N.M.  14,  331  P.2d  360. 

27^  La.— Devron  v.  Goesling,  221  La. 
53,  58  So.2d  709.  In  action  to  de- 


cree plaintiff  to  be  owner  of  a 
certain  house  and  lot  or  in  the 
alternative  for  accounting  from 
the  defendant  for  sums  plaintiff 
had  advanced  to  defendant  for 
purchase  of  property,  where 
money  advanced  by  plaintiff  had 
been  given  to  the  plaintiff  by 
another  as  her  property  for  pur- 
chase of  house  and  lot,  but  plain- 
tiff could  not  be  given  title  to 
property  because  she  had  no 
counter  letter  and  defendant  had 
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denied  her  ownership  under  in- 
terrogatories on  facts  and  arti- 
cles, plaintiff  was  entitled  to 
judgment  on  the  alternative  de- 
mand for  an  accounting. 


27.1.  Micli.-lKoebke  v.  LaBuda.  339 
Mich.  569,  64  N.W.2d  914. 

27.2.  U.S.--Capitol  Records,  Inc.  v. 
Mercury  Record  Corp.,  109  F. 
Supp.  330. 


§    530.    Personal  or  Domestic  Status 

Under  the  Uniform  Declaratory  Judgments  Act,  any  person 
Avhose  rights,  status  or  other  legal  relations  are  affected  by  statute 
or  municipal  ordinance  may  have  determined  any  question  of  con- 
struction or  validity  arising  under  the  statute  or  ordinance  and  ob- 
tain a  declaration  of  rights,  status,  or  other  legal  relations  there- 
under.s"^'' 


34.  N.Y.— Guibord  v.  Guibord,  153 
N.Y.S.2d  457.  Where  husband 
brought  separation  action  against 
his  wife  while  she  was  residing 
in  Nevada  and  wife  did  not  an- 
swer or  appear  in  husband's  sep- 
aration action  but  obtained  di- 
vorce decree  from  Nevada  court 
prior  to  the  time  of  trial  of  hus- 
band's separation  action,  husband 
would  not  be  entitled  to  declara- 
tory judgment  branding  issue  of 
wife  and  codefendant  as  illegiti- 
mate and  protecting  husband 
from  possible  right  of  election 
which  might  rise  under  Decedent 
Estate  Law  provision  pertaining 
to  surviving  spouse's  election 
against  or  in  absence  of  testa- 
mentary provision,  in  view  of 
fact  that  husband  failed  to  dem- 


onstrate usefulness  or  necessity 
of  declaratory  judgment. 
37.1.  U.S.— Kristensen  v.  McGrath, 
179  F.2d  796.  afFd  340  U.S.  162, 
71  Sup.Ct.  224,  95  L.Ed.  173. 
Alien  against  whom  deportation 
order  had  been  issued  and  who 
had  been  barred  from  naturaliza- 
tion because  he  had  secured  ex- 
emption from  military  service, 
even  though  he  had  married  a 
citizen  and  had  applied  for  sus- 
pension of  deportation,  was  en- 
titled to  maintain  action  against 
attorney  general  and  the  com- 
missioner of  immigration  for  a 
declaratory  judgment  as  to  his 
rights. 

Md.— Pressman    v.    Barnes,    209 
Md.  544,  121  A.2d  816. 


§  532.    Administration  of  Public  Assistance 

An  action  for  a  declaratory  judgment  that  the  plaintiff's  acts  did 
not  violate  penal  statute,  such  as  sections  of  social  welfare  law 
making  it  a  penal  offense  to  bring  needy  persons  into  the  state,  is 
not  a  proper  remedy  for  such  purpose.****^ 


44.  Cal. — Acosta  v.  San  Diego  Coun- 
ty, 126  Cal.App.2d  455,  272  P.2d 
92.  In  action  for  judgment  de- 
claring that  indigent  Indians  liv- 
ing on  reservation  in  county  were 


entitled  to  receive  relief  payments 
from  county,  statement  by  trial 
judge  that  Indians  in  question  did 
not  belong  to  any  tribe  recog- 
nized   as    such    by    the    United 
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States,  and  the  United  States  had 
made  no  treaties  with  them,  was 
not  erroneous  where  treaties 
which  had  been  made  with  such 
Indians  were  never  approved  by 

§  536.    Abandonment  or  Forfeiture 

69.  N.C.— Woody  v.  Barnett,  235 
N.C  73.  68  S.E.2d  810.  The  word 
"declare,"  as  used  in  petition  to 
have  abandoned  section  of  pub- 
lic highway  declared  a  public 
neighborhood  road,  meant  to  "ju- 
dicially determine"  or  "establish 


the  United  StaV«?i  Senate  and  ncv- 
er  became  binding. 
45.1.   N.Y.— Framer  v.  McCarthy.  205 
Misc.  921,  131   N.Y.S.2d   90. 


existence  of"  from  facts  essentia 
to  show  that  road  had  alreadj. 
in  fact,  been  established  by  leg- 
islature as  neighborhood  public 
road,  and  petition  did  not  invoke 
provisions  of  declaratory  judg- 
ment act. 


§  541.    Alternative  Remedy  for  Writ  of  Habeas  Corpus 

The  scope  of  the  judicial  review  of  a  deportation  proceeding  is 
exactly  the  same  whether  the  remedy  pursued  is  habeas  corpus  or 
an  action  for  declaratory  relief.''^"  ^ 

In  a  suit  by  an  alien  for  declaratory  relief  from  a  deportation 
order  and  for  injunction  restraining  attorney  general  from  arresting 
alien  pending  determination  of  suit,  legality  of  alien's  threatened 
and  imminent  detention  could  be  tested  by  principles  that  would 
be  applicable  in  habeas  corpus  proceeding.^**^ 

Federal  court  principles  of  self-restraint,  as  applied  in  equity  and 
declaratory  judgment  cases,  do  not  apply  with  equal  force  to  actions 
for  damages.^^'^ 

The  remedy  of  one  who  claimed  error  in  his  selective  service 
classification  was  by  way  of  habeas  corpus  after  induction  or  by 
refusing  to  be  inducted  after  administrative  process  was  complete, 
and  not  by  an  action  for  declaratory  judgment  and  injunction  be- 
fore induction.*  ^  •  ^ 


77.1.    U.S. — Cruz   Sanchez  v.   Robin- 
son, 136  F.Supp.  52. 

Heikkila  v.  Barber,  345  U.S. 
229,  7Z  Sup.Ct.  972,  97  L.Ed.  972, 
which  stated  an  alien  cannot  ob- 
tain review  of  a  deportation  or- 
der by  resort  to  the  general  pow- 
ers of  the  federal  courts  or  the 
declaratory  judgments  act. 


Pedreiro  v.  Shaughnessy,  213 
F.2d  768.  Civil  action  for  a  de- 
claratory judgment  and  injunc- 
tive relief  under  the  administra- 
tive procedure  act  provided  an 
alternative  method  for  testing 
validity  of  a  deportation  order, 
available  when  remedy  of  ha- 
beas corpus  was  not  applicable 
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to  deportee,  who  was  not  in  cus- 
tody. 

Bustos-Ovalle  v.   Landon,    112 
F.Supp.  874.  Where  alien  chooses 
not    to  seek  a  determination  of 
his    status  as   regards   his   eligi- 
bility for  suspension  of  deporta- 
tion    by    declaratory    judgment 
proceedings  against  attorney  gen- 
eral  prior  to  attempt  to  deport 
him,  he  may  await  entry  of  de- 
portation   order    and    arrest,    at 
which  time  habeas  corpus  will  be 
available  to  him   in   the   district 
wherein  he  is  present. 
.    U.S.— Bannout  v.   Brownell,  129 
F.Supp.  488,  holding,  as  a  gen- 
eral   rule,    alien    seeking    relief 
against    outstanding    deportation 
order  can  attach  such  order  only 
by  habeas  corpus;  but  action  for 
declaratory  judgment  will  lie  In 
cases  involving  determination  of 
status,   either  citizenship  or  eli- 
gibility for  citizenship,  as  well  as 
in    cases   where   an    outstanding 
deportation  order  is  not  involved. 
8.1.    U.S. — Rubinstein    v.    Brownell, 

206  F.2d  449. 
9.   U.S.— Taylor    v.    United    States 

Board  of  Parole,  194  F.2d  882. 
9.1.    U.S.— Williams  v.   Dalton,  231 
F.2d  646. 


80.  U.Sw— McGrath  v.  Kristcnscn,  340 
U.S.  162,  71  Sup.Ct.  224,  95  L.Ed. 
173,  affirming  179  F.2d  796. 
Where  an  official's  authority  to 
act  depends  upon  the  status  of 
the  person  affected,  that  status, 
when  in  dispute,  may  be  deter- 
mined by  declaratory  judgment 
proceeding  after  the  exhaustion 
of  administrative  remedies. 

81.  N.Y.— Weber  v.  Weber,  110 
N.Y.S.2d  729,  holding  that  hus- 
band's complaint  for  declaratory 
judgment  had  to  be  dismissed  be- 
cause of  existing  final  judgment 
in  another  state  which  had  to 
be  given  full  faith  and  credit, 
and  incidental  relief  sought  by 
husband  as  to  custody  of  chil- 
dren could  not  be  adjudged  but 
would  have  to  be  obtained  by 
writ  of  habeas  corpus. 
W.Va.— Smith  v.  Smith,  140 
W.Va.  298,  83  S.E.2d  923,  hold- 
ing that  proceeding  prosecuted 
under  the  Uniform  Declaratory 
Judgment  Act  for  purpose  of 
adjudicating  rights  for  custody 
to  minor  children  was  a  proceed- 
ing in  personam  and  not  in  rem. 

81.1.  U.S.— Schwartz  v.  Strauss,  114 
F.Supp.  438,  aff'd  206  F.2d  767. 


§  542.    Interstate  Character  of  Transactions 

In  an  action  by  one  interstate  railroad  against  another  for  an  in- 
junction and  a  declaratory  judgment,  the  evidence  established  that 
plaintiff  had  present  intent  to  build  certain  track  if  it  could  legally 
do  so,  so  that,  in  view  of  defendant's  position  such  track  could  not 
be  built  without  a  certificate  from  Interstate  Commerce  Commis- 
sion, a  justiciable  controversy  existed  and  there  was  jurisdiction 
under  declaratory  judgment  act."**' 

Actions  for  declaratory  judgments  to  determine  rights  under  stat- 
utes affecting  interstate  commerce  are  proper  in  most  cases,***' 
but  a  declaration  as  to  constitutionality  of  statute  would  not  be 
made.**** 
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82.  U.S. — Public  Service  Comm.  of 
Utah  V.  Wycoff  Co.,  344  U.S. 
237,  73  Sup.Ct.  236,  97  L.Ed.  291, 
reversing  195  F.2d  252.  A  de- 
claratory judgment  under  the 
Federal  Declaratory  Judgment 
Act  that  complainant's  carriage 
of  goods  within  the  state  is  an 
integral  part  of  interstate  trans- 
portation should  not  be  made  by 
a  federal  court  where  complain- 
ant does  not  request  an  adjudi- 
cation that  it  has  a  right  to  do 
or  to  have  anything  in  particu- 
lar, nor  show  that  a  state  public 
service  commission  has  done  any- 
thing more  than  to  institute  suit 
enjoining  transportation  without 
its  leave,  based  on  the  contention 
that  such  transportation  is  not 
a  part  of  interstate  commerce. 

84.L  U.S.— Chicago,  Rock  Island  & 
Pacific  Railroad  Co.  v.  Thomp- 
son, 135  F.Supp.  43. 

86.L  U.S. — Isner  v.  Interstate  Com- 
merce Commission,  90  F.Supp. 
361.  A  plaintiff  who  brought  suit 
against  the  Interstate  Commerce 
Commission  for  a  declaratory 
judgment  to  determine  right  to 
lease  motor  vehicles  without  cer- 
tificate of  public  necessity,  and 
for  injunction  to  restrain  com- 
mission from  interfering  with 
plaintiff's  business  without  first 
giving  notice  of  investigation  and 
hearing  or  issuing  an  order  could 
not  bring  action  in  federal  dis- 
trict court  of  Michigan  under  the 
statute    governing    procedure    in 


district  courts  in  actions    to    en- 
join orders  of  the  Commission. 
Minn.— Zelle  v.  Chicago  &  N.W. 
R.  Co.,  242  Minn.  439,  65  K.W-2d 
583,  which  held  that  the  question 
whether      revision      of      pooling 
agreement    between     railroads 
might    violate    Interstate     Com- 
merce Act  was  not  before   court 
in    deciding   whether    arbitration 
provision    in    agreement    xvas    a 
valid   remedy   for   railroad    seek- 
ing revision,  and  possible    viola- 
tion   would    not    preclude    judg- 
ment declaring  that  the  arbitra- 
tion provision  was  enforceable. 
86.2.   U.S.— Dohrn    Transfer    Co.    v. 
Hoegh,  116  F.Supp.  177.   In  ac- 
tion by  motor  carrier  which  had 
obtained  certificate  of  public  con- 
venience and  necessity  from   In- 
terstate   Commerce    Commission 
for  declaration  that  Iowa  statute 
requiring   carriers  operating    be- 
tween points  in   Iowa  to  obtain 
state   certificates   of   public    con- 
venience    and     necessity,      even 
though  state  line  was  crossed  en 
route,  was  unconstitutional  as  be- 
ing   violative    of    the    commerce 
clause  of  the  Federal   Constitu- 
tion  and   to   enjoin   enforcement 
of  state  statute,  carrier  would  be 
afforded     adequate     remedy     by 
treating  provisions  of  statute  of 
state  as  not  applicable  to  the  car- 
rier and   by   enjoining   members 
of  Iowa  Commerce  Commission, 
and    declaration    as    to   constitu- 
tionality  of   state   statute   would 
not  be  made. 


§  545.    What  Constitutes  Nuisance 

In  an  action  for  a  declaration  that  the  defendant's  tree  overhang- 
ing the  plaintiff's  property  was  a  nuisance,  the  evidence  sustained 
finding  of  a  nuisance,  in  that  leaves  and  branches  continually  fell 
on  plaintiff's  property  and  clogged  gutter  pipes  and  cluttered  the 
yard,  and  that  tree  was  of  no  value  or  use  to  plaintiff.^ ^-^ 
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§   547.     Rights  and  Liabilities  under  Judgment 

In  a  collateral  proceeding  under  the  Federal  Declaratory  Judg- 
ment Act  for  a  declaration  of  respective  rights,  duties  and  liabilities 
of  main  parties  growing  out  of  a  state  court  judgment,  such  judg- 
ment would  not  be  disturbed  on  ground  that  judgment  was  invalid 
as  to  one  defendant  because  it  enlarged  the  verdict,  where  such 
defendant  made  no  objection  to  the  form  of  the  judgment  as  en- 
tered and  did  not  employ  remedies  provided  by  state  code  for  the 
correction  of  the  judgment  to  accord  with  the  verdict.'*-' 

In  a  statute  providing  for  an  appeal  from  an  order,  rule  or  regu- 
lation of  Department  of  Labor  and  Industries,  the  express  preserva- 
tion of  any  other  lawful  remedy  has  the  effect  of  leaving  available 
the  declaratory  judgment  procedure  upon  compliance  with  require- 
ments of  the  declaratory  judgment  statute.'*-* 


93.1.  U.S.— United  States  Fidelity  & 
Guaranty  Co.  v.  Church,  107  F. 
Supp.  683. 

93.2.  Mass. — Treasurer  of  City  of 
Worcester  v.  Department  of  La- 
bor and  Industries,  327  Mass. 
237,  98  N.E.2d  270. 

N.Y.— N.  H.  Lyons  &  Co.,  Inc. 
V.  Corsi,  275  App.Div.  830,  89 
N.Y.S.2d  440,  see  also,  275  App. 
Div.  937,  90  N.Y.S.2d  740.   Op- 


erator of  lodging  house  could 
maintain  action  for  declaratory 
judgment  to  determine  applicabil- 
ity of  order  of  industrial  commis- 
sioner fixing  minimum  wages  in 
hotel  industry  to  his  business 
without  relying  solely  on  rem- 
edy provided  by  statute  permit- 
ting review  of  such  orders  by 
Board  of  Standards  and  Appeals. 
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§  548.    Validity   and   Ascertainment   of   Construction   of    Taxing 
Statutes  and  Ordinances  Generally 

In  a  proceeding  for  determination  of  invalidity  of  city  ordinance 
which,  solely  as  a  revenue  measure,  established  licensing  require- 
ments for  businesses  having  situs  in  city,  the  issue  before  the  court 
was  whether  applicable  statutes,  read  in  light  of  their  history,  pur- 
pose and  context  authorized  the  ordinance.^-' 

8.1.    N.J. — Salomon   v.   Jersey    City, 
12  N.J.  379.  97  A.2d  405. 

§  550.    Validity  of  Tax  Assessment 

A  statute  governing  procedure  for  review  of  assessments  is  not 
exclusive  remedy  for  determining  whether  property  is  exempt  from 
taxation,  and  the  court  is  not  deprived  of  jurisdiction  to  entertain 
an  independent  action  for  an  injunction  against  collection  of  tax 
and  for  a  declaratory  judgment  as  to  exemption. *°*' 

13.   Ala.— Sparks  v.  Brock  &  Blevins,  Fla.— Walter     v.     Schuler,     176 

Tnc ,  274  Ala.  147,  145  So.2d  844.  So.2d  81. 
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Ky.— Russman  v.  Luckctt,  391  tract  and  used  it  as  post  home 
S.W.2d  694.  and  for  social  purposes,  for  de- 
Mass. — Betligole  v.  Assessors  of  claratory  relief  against  county 
Springfield.  343  Mass.  223,  178  from  front  foot  assessment  for 
N.E.2d  10.  street  paving,  evidence  disclosed 
W.Va. — Appalachian  Power  Co.  that  assessment  did  not  exceed 
V.  County  Court  of  Mercer  enhancement  in  value  of  proper- 
County.  146  W.Va.  118,  118  ty  due  to  paving,  if  land  was  used 
S.E.2d  531.  for  suburban  development  pur- 
15.  Md. — Silver  Spring  Memorial  poses,  which  was  its  most  val- 
Post  No.  2562,  Veterans  of  For-  uable  monetary  use. 
eign  Wars  v.  Montgomery  Coun-  20.1.  Ky.— Jefferson  Post  No.  15, 
ty,  207  Md.  442,  115  A.2d  249.  American  Legion  Department  of 
In  suit  by  veterans'  organization  Kentucky  v.  City  of  Louisville, 
which  owned  improved  six-acre  280  S.W.2d  706  (Ky.). 

§  551.    Duty  and  Right  to  Make  Tax  Levy 

Petition  filed  by  church  upon  whose  realty  a  tax  had  been  levied 
by  city,  for  a  declaration  that  the  execution  be  declared  null  and 
void  because  primary  purpose  of  such  realty  was  not  that  of  secur- 
ing an  income  but  that  of  providing  a  meeting  place  and  quarters 
for  members  of  a  religious  organization,  stated  a  cause  of  action 
based  on  plaintiff's  constitutional  and  statutory  exemption  from 
such  taxation.**-' 

22.1.  Ga. — Church  of  God  of  Union 
Assembly,  Inc.  v.  City  of  Dalton, 
213  Ga,  1(^,  97  S.E.2d  132. 

§  552.    Collection  of  Taxes 

Where  plaintiff  seeking  declaration  of  title  predicated  his  claim 
upon  legal  title,  and  did  not  claim  nor  prove  adverse  possession, 
fact  that  plaintiff  had  paid  the  taxes  was  of  no  significance  on  issue 
of  legal  title.""-' 

Petition  alleging  that  as  a  result  of  a  sale  at  public  auction  held 
pursuant  to  statute  authorizing  municipalities  generally  to  sell 
lands  forfeited  to  them  for  nonpayment  of  taxes,  plaintiff  became 
owner  of  realty  forfeited  to  City  of  New  Orleans  for  nonpayment 
of  city  taxes  did  not  state  a  cause  of  action  for  judgment  recogniz- 
ing plaintiff's  ownership  and  right  to  possession  of  realty,  in  ab- 
sence of  allegation  of  facts  showing  that  sale  to  plaintiff  was  made 
in  conformity  with  statute  dealing  with  sale  of  immovable  property 
adjudicated  to  City  of  New  Orleans.*"-* 
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25.  Kan.— Arkansas  City  v.  Ranncy- 
Davis  Mercantile  Co.,  179  Kan. 
193,  294  F.2d  262.  Where  realty, 
conveyed  to  city  in  December, 
1949,  without  express  agreement 
as  to  who  should  pay  the  taxes 
thereon,  had  been  used  there- 
after exclusively  for  city  and  mu- 
nicipal purposes,  city  could  main- 
tain an  action  against  grantor 
and  Board  of  County  Commis- 
sioners for  declaratory  judgment 

§  553.    Exemption  from  Taxes 

29.  Ala. — Birmingham  Business  Col- 
lege V.  Whetstone,  263  Ala.  369, 
82  So.2d  539.  A  suit  for  declara- 
tory judgment  construing  statute 
as  exempting  complainant's  prop- 
erty from  taxation  is  proper  pro- 
cedure. 

30.  Ky.—Iroquois  Post  No.  229, 
American  Legion  v.  City  of 
Louisville,  279  S.W.2d  13  (Ky.), 
holding  that  an  action  would  lie 
under  declaratory  judgment  act 
for  a  determination  that  plain- 
tiff was  an  institution  of  purely 
public  charity  within  constitu- 
tional provision  exempting  prop- 
erty of  such  institution  from  tax- 
ation by  city,  in  view  of  purely 
judicial  question  involved  and  un- 
necessary delay  in  obtaining  ju- 
dicial  determination   under   stat- 


determining  whether  grantor  t^ 
liable  for  taxes  on  such  rca> 
for  1949  and  whether  realty  wi 
subject  to  lien  for  such  tai^ 
which  could  be  foreclosed  t 
county. 

28.1.  IlL— Powell  V.  Trustees  c: 
Schools  of  Tp.  16,  415  IlL  236, 
112  N.E.2d  478. 

2S2.  La.— Warren  Realty  Co.  v.  Sit^ 
ley,  229  La.  456,  86  So.2d  101. 


utory  procedure  for  review  of 
tax  assessments. 

Mont. — Northwestern  Inlprov^ 
ment  Company  v.  Rosebud  Coun- 
ty, 129  Mont.  412,  288  P.2d  657. 
Where  building  owned  by  im- 
provement company  and  \e2sei 
to  school  district  was  used  for 
school  purposes  and  iIllprov^ 
ment  company  was  merely  seek- 
ing to  get  back  its  investment 
without  profit  and  school  dis- 
trict agreed  to  reimburse  im- 
provement company  for  taxes  as- 
sessed against  school  building 
and  school  district  paid  taxes  un- 
der protest,  school  district  was 
entitled  to  have  question  of  ex- 
emption from  taxation  of  prop- 
erty adjudicated  in  declaratory 
judgment  proceeding. 


§  554.    Necessity  of  Justiciable  Controversy  in  Actions  Involving 
Taxation 


33a.  Ala.— Water  Works  and  Sani- 
tary Sewer  Board  of  the  City  of 
Montgomery  v.  Campbell,  262 
Ala.  508,  80  So.2d  250.  Bill  for 
declaration  that  water  users  were 


perpetually  exempt  from  munici- 
pal sewer  service  charge  by  vir- 
tue of  deed  to  city  disclosed  a 
bona  fide  justiciable  controversy. 


§  557.    The  Declaratory  Judgment  Statute  is  Inapplicable  to  Ques- 
tions Involving  Federal  Taxation 

The  purpose  of  provisions   of  statutes   precluding  declarator}- 
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judgment  with  respect  to  federal  tax  matters  is  to  avoid  suits 
merely  for  declaratory  relief,  particularly  as  expense  of  govern- 
ments receiving  prompt  payment  of  tax,  and  such  provisions  do  not 
bar  joinder  of  a  party  in  proper  action  to  recover  tax  to  permit 
common  questions  between  it  and  others  to  be  settled  in  one 
proceeding.^®-' 

The  statute  excepting  federal  taxes  from  the  provisions  of  the 
declaratory  act  applies  to  a  suit  by  a  taxpayer,  but  not  to  a  suit 
by  a  third  party  seeking  to  protect  a  lien  claimed  to  be  superior 
to  that  of  the  collector  of  internal  revenue.***-' 

A  federal  district  court  had  no  jurisdiction  to  determine  question 
whether  corporate  taxpayer  was  entitled  to  be  exempt  from  any  or 
all  income  taxes  under  exemption  from  tax  on  corporations  set 
forth  in  the  Internal  Revenue  Code.*°-' 

An  action  for  a  declaratory  judgment  with  respect  to  the  plain- 
tiff's right  to  tax  exemption  under  the  Industrial  Exemption  Act 
of  Puerto  Rico  was  a  suit  to  avoid  payment  of  an  insular  tax  and 
question  of  right  to  maintain  action  was  to  be  determined  as  though 
injunctive  relief  had  been  expressly  sought.*°-* 

Procedure  for  protest  of  an  appeal  from  a  tariff  ruling  provides 
an  appropriate  remedy,  and  the  person  aggrieved  by  reduction  in 
duty  on  glassware  was  not  entitled  to  judicial  relief  without  having 
exhausted  the  administrative  remedy.*°"* 


36.  U.S.— Martin  v.  Andrews,  238 
F.2d  552,  65  A.L.R.2d  543;  Jolles 
Foundation,  Inc.  v.  Moyscy,  250 
F.2d  166;  Mayer  v.  Wright,  251 
F.2d  178;  England  v.  U.  S.,  261 
F.2d  455;  U.  S.  v.  Teitelbaum. 
342  F.2d  672,  cert.  den.  86  S.Ct. 
71.  382  U.S.  831,  15  L.Ed.2d  75; 
Mitchell  V.  Riddell.  402  F.2d  842, 
cert.  den.  89  S.Ct.  1223,  394  U.S. 
456.  22  L.Ed.2d  415.  Standard 
Oil  Co.  (N.  J.)  V.  McMahon,  139 
F.Supp.  690,  affd.  244  F.2d  11; 
Gordon  v.  Bank  of  America  Nat. 
Trust  &  Sav.  Ass'n,  150  F.Supp. 
722;  England  v.  U.  S.,  164 
F.Supp.  322,  affd.,  261  F.2d  455; 
Christenson  v.  Brodrick,  169 
F.Supp.  388;  Rybacki  v.  All,  174 
F.Supp.  559;  Farmer  v.  Hooks, 
194    F.    Supp.    1;    Pcttengill    v. 


U.  S.,  205  F.  Supp.  10;  Paige  v. 
Dillon,  217  F.Supp.  18;  Sprague 
Elec.  Co.  v.  Tax  Court  of  U.  S., 
230  F.  Supp.  779,  affd.,  340  F.2d 
947;  Floyd  v.  U.  S.,  241  F.Supp. 
996,  affd.,  361  F.2d  312;  Ceravolo 
&  Comis,  Inc.  v.  U.  S.,  N.Y.,  266 
F.Supp.  215;  Bishop  v.  Warren, 
270  F.Supp.  156;  Wahpcton  Pro- 
fessional Services,  P.  C.  v.  Knis- 
kern,  275  F.  Supp.  806;  Calafut 
V.  C.  I.  R.,  277  F.Supp.  266; 
Bcltran  v.  Cohen,  303  F.Supp. 
889. 

D.C. — National  Council  on  Facts 
of  Overpopulation  v.  Caplin,  224 
F.Supp.  313,  mandamus  den.  84 
S.Ct.  976,  376  U.S.  948,  11 
L.Ed.2d  977;  Schenley  Indus- 
tries, Inc.  V.  Fowler,  275  F.Supp. 
356. 


Digitized  by 


Google 


§  559 


ACTIONS   FOR   DECLARATORY   JUDGMENTS 


36.1.  U.S.— Tolaroid  Corp.  v.  United 
States  of  America.  138  F.Supp. 
735. 

37.  U.S. — Everlasting  Development 
Corp.  V.  Sol  Luis  Descartes,  95 
F.Supp.  954.  The  plaintiffs,  who 
sought  tax  exemption  under  In- 
dustrial Tax  Exemption  Act  of 
Puerto  Rico,  possessed  adequate 
remedies  under  Puerto  Rican  law 
to  litigate  validity  of  tax  and 
therefore  were  precluded  from 
maintaining  in  federal  district 
court  an  action  for  declaratory 
judgment  with  respect  to  their 
rights  to  tax  exemption. 

38a.  U.S.— Taylor  v.  Allan,  204  F.2d 
485.  An  action  for  declaratory 
judgment  that  certain  assess- 
ments of  federal  income  taxes, 
penalties  and  interest  were  null 
and  void  as  barred  by  statute  of 
limitations,  in  absence  of  allega- 
tions or  proof  of  fraudulent  re- 
turns with  intent  to  evade  taxes, 
was  action  respecting  federal 
taxes,  not  action  for  determina- 
tion of  legality  of  defendant  tax 
collector's   seizure  of   money   of 


plaintiff  and  application  thereo 
in  partial  satisfaction  of  assess- 
ments, and  hence  could  not  be 
maintained  under  Federal  Declar- 
atory Judgment  Statute. 

39.  U.S. — Everlasting  Development 
Corp.  V.  Sol  Luis  Descartes,  95 
F.Supp.  954,  holding  that  suits 
for  declaratory  judgment  -with  re- 
spect to  state  tax  liability  arc 
within  statute  precluding  district 
courts  from  restraining  assess- 
ment or  collection  of  a  state  tax. 

46.1.  U.S.— Pettcngill  v.  U.  S.,  205 
F.Supp.  10;  Sonitz  v.  U.  S.,  221 
F.Supp.  762;  Hcnshcl  v.  Guilden, 
300  F.Supp.  470;  Greenup  v. 
U.  S.,  239  F.Supp.  330. 
Pa.— In  re  Pumcll's  Estate,  424 
Pa.  263,  226  A.2d  488. 

50.1.  U.S. — Kyron  Foundation,  Inc. 
v.  Dunlapp,  110  F.Supp.  428. 

50.2.  U.S. — Everlasting  Development 
Corp.  V.  Sol  Luis  Descartes,  95 
F.Supp.  954. 

50.3.  U.S. — Morgantown  Glassware 
Guild,  Inc.  v.  Humphrey,  236 
F.2d  670. 


§  559.    Validity  of  Taxes 

A  taxpayer  who  alleges  unlawful  acts  on  part  of  the  legislator 
or  any  other  state  official  which  put  him  in  immediate  danger  of 
having  his  tax  burden  increased  is  entitled  to  maintain  a  bill  for 
declaratory  relief.***' 

In  exceptional  circumstances  where  other  remedies  are  not 
deemed  adequate,  equity  may  intervene  to  determine  the  validity 
of  a  tax.*'*' 


52.  U.S. — Everlasting  Development 
Corp.  V.  Sol  Luis  Descartes,  95 
F.Supp.  954. 

55.  Tcnn. — State  of  Tennessee  ex 
rel.  Quille  Cope  v.  Davidson 
County,  198  Tenn.  24.  277  S.W.2d 
396.  Under  the  prayer  for  gen- 
eral relief  and  general  supervi- 
sory authority  of  commissioner 
of   education,    who    brought    ac- 


tion in  chancery  court  for  de- 
claratory judgment,  the  supreme 
court  would  declare  levy  void, 
even  though  complaining  party 
had  not  specifically  demanded 
such  relief. 

55.1.  Tenn. — Donahoo  v.  Mason  & 
Dixon  Lines,  Inc.,  199  Tenn.  155, 
285  S.W.2d  125. 

59.  U.S.— U.  S.  V.  City  of  New  York, 
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175  F.2d  75.  cert.  den.  70  S.Ct. 

189,  338  U.S.  885,  94  L.Ed.  543; 

AVyandottc    Chemicals    Corp.   v. 

City  of  Wyandotte.  321  F.2d  927. 
59.1.  Mass. — Meenees  v.  Goldberg, 
331  Mass.  688,  122  N.E.2d  356. 
Suit  could  be  maintained  for  de- 
claratory judgment  as  to  validity 
of  lien  for  sewer  assessments  on 

§  560.    Liability  for  Taxes  Generally 


parcel  of  land  in  city,  in  view 
of  the  filing  of  the  registry  of 
deeds  of  certificates  in  accord- 
ance with  statutes  dealing  with 
tax  collectors'  certificates  of  taxes 
and  other  assessments  on  realty 
in  city  or  town  having  more  than 
5000  inhabitants. 


Where  the  limits  of  the  city  were  extended  to  embrace  a  develop- 
ment area  which  owner  had  purchased  from  the  United  States  and 
the  city  thereby  took  over  the  area's  streets,  sewers  and  water 
mains  which  the  United  States  had  constructed,  owner  was  entitled 
to  be  paid  for  such  facilities  and  was  entitled  to  a  declaratory  judg- 
ment fixing  amount  of  tax  credit  to  be  allowed  by  city  as  compensa- 
tion under  statute  providing  therefor.®**' 

A  corporation  paying  a  city  license  or  occupation  tax  for  the 
operation  of  motion  picture  theaters  was  not  entitled  to  seek  relief 
under  declaratory  judgment  act  against  imposition  of  additional 
occupation  taxes  on  admission  prices  by  subsequent  ordinance  as 
it  had  full  and  complete  remedy  without  regard  to  such  act.®*** 


6S2.  Ga.— Publix-Lucas  Theaters  v 
City  of  Brunswick,  206  Ga.  206. 
56  S.E.2d  254. 


65.1.  Ga. — Mayor  and  Aldermen  of 
Savannah  v.  Moses  Rogers  Hous- 
ing Corporation,  91  Ga.App.  32, 
84  S.E.2d  488. 

§  562.    Questions  in  Connection  with  Income  Taxes  and  Validity 
of  the  Statutes  Imposing  the  Same 

Residents  of  federal  reservation,  over  which  state  had  ceded  ex- 
clusive jurisdiction  to  federal  government  except  for  right  to  serve 
civil  and  criminal  process  therein,  were  not  entitled  to  declaratory 
decree  to  determine  state's  right  to  impose  income  taxes  upon  them 
in  view  of  the  fact  that  State  Income  Tax  Act  prescribes  how  con- 
tests of  assessment  may  be  heard  by  a  comptroller,  by  a  state  tax 
commission,  and  finally  by  the  courts."-^ 

Suit  for  declaration  that  United  States  held  sum,  collected  from 
debtor  in  payment  of  income  tax  indebtedness,  in  trust  for  lien 
holding  creditors,  would  not  lie  under  statute  authorizing  declara- 
tory judgments  in  controversies,  excepting  controversies  relating 
totaxation.'^-* 
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Plaintiff  who  was  notified  in  1949  of  estimated  assessment  of  ix 
come  tax  for  years  1944  and  1945,  was  not  entitled  to  maintaii 
injunctive  and  declaratory  action  on  ground  that  statutory  remed; 
of  appeal  was  rendered  inadequate  by  provision  that  comptroller 
could  not  make  refund  unless  claims  therefor  were  filed  within  thret 
years  from  date  return  was  due  to  be  filed.' '•* 

California  has  a  statute  which  provides  for  the  determination  o: 
the  residence  of  an  individual  claiming  to  be  a  nonresident  for  the 
purposes  of  the  personal  income  tax  law.'^-'* 

91.   Mass. — Madden     v.     State    Tax  exclusive  remedy  would   remaia 

Commission,  333  Mass.  734,  133  the  exclusive  remedy  available  as 

N.E.2d  252.  Bill  for  declaratory  of  right 

relief,  by  taxpayer  against  state  91.1.   Md. — Tanner  v.  McKeldin,  262 

tax    commission,    to    determine  Md.  569,  97  A.2d  449. 

whether     conversion     of     shares  91.2.   U.S. — General     Mutual     Insur- 

upon  merger  of  two  corporations  ance    Co.    v.    U.S.,    119    F.Supp. 

was  reportable  on  state  income  352. 

tax  returns  for  purpose  of  com-  91.3.   Md. — Reiling  v.  Comptroller  of 

puting  gain  or  loss  could  be  en-  Maryland,  201  Md.  384,  94.  A.2d 

tertained  in  court's  discretion  not--  261. 

withstanding    exclusive     remedy  91.4.   Cal. — Code  of  Civil  Procedure, 

provision  of  tax  statute,  but  such  §  1060.5.  See  Appendix  B,  infra. 

§  564.     Gift  Taxes 

96.  Colo. — People  ex  rel.  Hinkley  v. 
Maytag,  121  Colo.  446,  218  P.2d 
512. 

§  565.    Validity  and  Construction  of  Gasoline  Taxing  Statutes 

A  statute  having  to  do  with  gasoline  tax  fund  and  allocation  to 

be  made  by  county  treasurers  upon  transfer  of  fund  to  them  did  not 

impose  duty  upon  county  treasurers  to  accept  portion  of  gas  tax 

fund  receipts  which  had  been  deposited  with  court  in  connection 

with  action  brought  to  obtain  declaratory  judgment  as  to  validity 

and  interpretation  of  statutes  relating  to  gasoline  tax  funds.'-' 

1.1.   Neb.— State  v.  Adams,  162  Neb. 
127,  75  N.W.2d  539. 

§  566.    Validity  and  Construction  of  Sales  Tax 

A  declaratory  judgment  action  was  a  proper  remedy  to  determine 
whether  or  not  city  sales  tax  was  applicable  to  sales  of  alcoholic 
beverages  in  sealed  packages  for  off-premises  consumption,  and, 
if  so,  the  basis  for  the  tax.®-  ^ 
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2.  Mich. — Garavaglia  v.  Mich.  Dept. 
of  Revenue,  338  Mich.  467,  61 
N.W.2d  612,  holding  that  declara- 
tory judgment  action  would  lie 
to  determine  liability  for  sales 
and  use  taxes  on  materials  pur- 


chased by   plaintiffs   for   use  in 
fulfillment  of  their  construction 
contracts  with  the  state. 
8.1.   N.Y.--Hoffman  v.  City  of  Syra- 
cuse, 147  N.Y.S.2d  916. 


§  569.    Taxes  for  School  Purposes 

25.  N.Y. — Board  of  Education  of 
Central  School  District  No.  2  of 
Town  of  Alexander  v.  Village  of 
Alexander,  92  N.Y.S.2d  471.  Ac- 
tion  by  central  school  district  and 
taxpayer  of  village  against  vil- 
lage, its  mayor,  and  members  of 


its  board  of  trustees  for  determi- 
nation concerning  the  taxability 
of  school  property  by  village  for 
purpose  of  construction  of  a  wa- 
ter system  by  the  village  was  a 
proper  case  for  a  declaratory 
judgment. 


Digitized  by 


Google 


CHAPTER  11 

QUESTIONS  IN  CONNECTION  WITH  TRUSTS, 
WILLS,  AND  ESTATES 

Sec. 

573.  Construction  and  Validity  of  Trust  Instruments 

574.  Existence  of  a  Trust 

575.  Powers  and  Duties  of  Trustees 
575.1.     Parties  in  Trust  Actions 

576.  Construction  of  Wills 

577.  Probate  of  Estates 

581.     Ownership  of  Assets  of  Estates 

584.    Whether  Remainder  Violates  the  Rule  Against  Perpetuities 

584.1.    Further  Questions  Relating  to  Administration 


§  573.    Construction  and  Validity  of  Trust  Instruments 

The  declaratory  judgment  act  is  designed  to  provide  an  expedi- 
tious method  of  procuring  a  judicial  decree  construing  wills,  con- 
tracts and  other  written  instruments  and  declaring  rights  and  lia- 
bilities of  the  parties  thereunder.  The  act  is  not  a  vehicle  for  nulli- 
fication of  such  instruments,  nor  is  it  a  substitute  or  alternate 
method  of  contesting  the  validity  of  willsj-' 


1.  U.S.— Bath  V.  Pixler,  D.C.Colo., 
283  F.  Supp.  632. 
111.— Gorin    v.    McFarland,    108 
Ill.App.2d    348,     108    Ill.App.2d 
348. 

Iowa— Smith  v.  Ketelsen,  127 
N.W.2d  91. 

Mo. — Seltzer  v.  Schroeder,  App., 
409  S.W.2d  m, 

N.Y. — Marum  v.  Marum,  194 
N.Y.S.2d  327.  21  Misc.2d  474; 
Waller  v.  Radio  Corp.  of  Amer- 
ica, 231  N.Y.S.2d  224,  35  Misc.2d 
405,  affd.  232  N.Y.S.2d  871,    17 

A.D.2d  m, 

Ohio— Fenn  College  v.  Nance, 
4  Ohio  Misc.  183,  210  N.E.2d  418. 
Pa. — Summerton  v.  Mead,  27 
D.  &  C.2d  714;  Freeman  v. 
Stroehmann,  5  Lycoming  108;  In 
re  Levitz  Education  Fund,  11 
Lebanon  87. 


Tex.— Cushing  v.  Fort  Worth 
Nat.  Bank,  Civ.App.,  284  S.W.2d 
791,  err.  ref.  no  rev.  err;  Kimble 
v.  Baker,  Civ.App.,  285  S.W.2d 
425. 
1.1.  N.C.—Farthing  v.  Farthing,  235 
N.C.  634,  70  S.E.2d  664. 

7.  Ohio— Green  v.  Ryan,  95  Ohio 
App.  345,  119  N.E.2d  668.  Here, 
action  was  brought  to  have  trust 
terminated  on  ground  that  pur- 
poses of  trust  had  been  accom- 
plished. Court  found  to  contrary, 
and  dismissed  petition  on  demur- 
rer. Held:  such  dismissal  satis- 
fied requirements  for  a  declara- 
tory judgment. 

8.  Tex.— Cushing  v.  Fort  Worth 
Nat'l  Bank,  284  S.W.2d  791  (Tex. 
Civ.App.).  Where  declaratory  ac- 


Digitized  by 


Google 


593 


1972   SUPPLEMENT 


§  574 


tion  was  brought  to  determine 
possible  residuary  interest  of  cer- 
tain heirs  in  trust  estate,  fact  that 
such  heirs  would  be  entitled  to 
a  residue  of  the  estate,  should 
anything  remain  after  the  ad- 
ministration of  the  trust,  con- 
stituted  a   res   upon   which    the 

§  574.    Existence  of  a  Trust 


14. 


declaratory  judgment  statute 
might  operate. 

Mass.— Second  Bank-State  St. 
Trust  Co.  V.  Second  Bank- State 
St  Trust  Co.,  335  Mass.  407,  140 
N.E.2d  201. 

Tenn.— Creighton  v.  Hayes,  209 
Tcnn.  364,  354  S.W.2d  73. 


An  action  by  the  president  of  a  foreign  government  in  exile  on 
behalf  of  himself  and  others  to  recover  an  amount  that  had  been 
previously  deposited  in  another  country  with  a  bank  that  had  paid 
deposit  over  to  the  present  ruling  government,  praying  that  a  trust 
oe  declared,  was  an  action  authorized  by  the  New  York  Civil 
Practice  Act  for  declaratory  judgment.*'-' 

A  judgment  dismissing  for  lack  of  jurisdiction  an  action  wherein 
a  surviving  husband  sought  a  decree  assigning  his  wife's  property 
to  himself  on  the  theory  that  it  was  accumulated  out  of  his  earnings 
and  with  the  understanding  and  promise  that  title  would  be  held 
jointly,  did  not  preclude  a  subsequent  action  seeking  to  impose  a 
constructive  trust  upon  the  property,  though  the  judgment  of  dis- 
missal was  expressly  with  prejudice.**-' 

A  petition  which  claimed  that  petitioners*  grandparents,  in  mak- 
ing testamentary  disposition  of  property,  intended  to  impress  it 
with  a  trust,  and  that  petitioners  were  beneficiaries,  and  which 
sought  to  impress  property  with  such  trust,  even  after  leave  to 
amend  prayer  by  adding  reference  to  declaratory  judgment  act,  was 
not  within  such  act,  but  stated  claim  for  equitable  relief.*®*' 


19.  Mo. — Star-Times  Publishing  Co. 
V.  Budcr,  245  S.W.2d  59  (Mo.). 
N.J. — In  re  Laubenstein,  12  N.J. 
Super.  363,  79  A.2d  725.  On  basis 
of  facts  as  stated  in  this  case, 
court  could  not  fix  compensa- 
tion for  services  rendered  by  cer- 
tain of  several  contracting  par- 
ties on  theory  that  defendant 
contracting  party  was  trustee, 
since  the  elements  of  a  trust  were 
not  complete. 
N.Y.— Young    V.    Kraeling,    134 


N.Y.S.2d  109.  Declaratory  judg- 
ment held  to  be  proper  remedy 
for  construction  of  inter  vivos 
trust  agreement. 

21.1.  N.Y. — ^Varga  v.  Credit  Suisse, 
155  N.Y.S.2d  655. 

25.  Mo.— Boyle  v.  Crimm,  363  Mo. 
731,  253  S.W.2d  149.  Action  for  a 
declaratory  judgment  awarding 
to  beneficiaries  proceeds  of  life 
policies  on  theory  that  policy  had 
been  assigned  to  insured's  broth- 
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er  for  the  benefit  of  beneficiaries  court's  opportunity  to  jud^e   the 

sought  essentially  to  establish  a  credibility  of  witnesses, 

resulting  trust,  and  hence  equi-  26.1.   Mich.— Laude   v.    Cossins,    334 

table   principles   and   rules   were  Mich.  622,  55  N.W2d  123. 

applicable  and  judgment  was  re-  28.1.   Ohio— Van  Stone  v.  Van  Stone, 

viewable  de  novo  upon  the  mcr-  95   Ohio   App.   406,    120    N'.E.ad 

its,    giving    due    regard    to    trial  154. 

§  575.    Powers  and  Duties  of  Trustees 

Under  the  declaratory  judgments  act,  to  grant  a  testamentary 
trustee  a  declaration  to  direct  the  executor  to  do  or  abstain  from 
doing  any  particular  act  in  his  fiduciary  capacity,  there  must  be  an 
actual  controversy,  and,  hence,  a  trustee  would  not  be  granted  a 
declaration  to  direct  the  executor  to  litigate  a  federal  estate  tax 
deficiency.'*'*'  ^ 

Where  the  trustees'  right  to  a  reasonable  time  after  expiration 
of  trust  to  close  up  affairs  of  estate  was  questioned  by  beneficiaries, 
trustees  were  authorized  to  employ  an  attorney  for  prosecution  of 
suit  for  judgment  declaring  rights  in  that  regard.*'*-' 

The  fact  that  a  corporate  charter  was  the  source  of  the  rights  of 
a  preferred  stockholder  did  not  prevent  the  trustee  from  suing  upon 
covenants  of  trust  agreement  with  the  defendant  corporation  for 
judicial  construction  of  such  covenants,  though  the  preferred  stock- 
holder would  be  affected  by  such  construction.*'-' 

Even  if  voluntary  assignments  of  trust  income  and  res  by  bene- 
ficiary to  his  divorced  wife  and  children  had,  by  stipulation  of 
parties  thereto,  become  part  of  the  judgment  in  a  California  divorce 
decree,  such  assignments  would  not  be  divested  of  their  voluntary 
character  in  a  declaratory  judgment  proceeding  by  the  trustee 
against  the  beneficiary,  his  divorced  wife,  and  their  children,  to  de- 
termine the  trustee's  rights  and  duties  concerning  the  assignments 
in  view  of  the  fact  that  divorced  wife  and  children  were  not  at- 
tempting to  enforce  any  judgment."'-* 

31.    N.J. — Trustees   of   Rutgers    Col-  it  be  inherent  in  court  or  based 

lege  in  New  Jersey  v.  Richman,  upon   statute,   such   as   chancery 

41   N.J.Supen  259.  125  A.2d  10.  act  of  1915  or  Uniform  Declara- 

In  re  Hosford's  Estate,  26  N.J.  tory  Judgment  Act,  but  general 

Super.   412,  98  A.2d  332.   Court  practice  has  been  not  to  attempt 

of  equity  has  jurisdiction  to  give  to  adjudicate  questions  that  may 

directions  to  fiduciaries,  whether  arise    in    future    or    to    instruct 
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trustees  with  respect  to  distribu- 
tion   of   trust    estate    until   time 
for  distribution  has  arrived. 
32.   U.S.— McMichael    v.     American 
Ins.  Co.,  C.A.MO.,  351  F.2d  665. 
Ariz.— In    re    Jones*    Estate,    10 
Ariz.App.  480,  400  P.2d  16. 
Cal.— Morris     v.     Bcrman,     159 
C.A.2d  770,  324  P.2d  601. 
Ga.— Fuller     v.     Fuller,     107 
Ga.App.  429.  130  S.E.2d  520. 
Iowa— Smith    v.    Ketelsen,    256 
Iowa  283,  127  N.W.2d  91. 
Ohio— Marker  v.  Boslcy,  2  Ohio 
Misc.     109,     207     N.E.2d     414; 
Abram  v.  Wilson,  8  Ohio  Misc. 
420,  220  N.E.2d  739. 
Pa.— In  re  Myers'  Estate,  5  D. 
&  C.2d  624,  72  Montg.  115;  In  re 
Yoffe's  Estate,  7  D.  &  C.2d  638, 
6   Fiduciary   554,   28   Northumb. 
L.J.  130;  In  re  Mengle's  Estate, 
49  Berks  155;  In  re  Floyd's  Es- 
tate, 65  Lack.Jur.  81. 

35.  N.J.— Stetson  v.  Community 
Chest  of  the  Oranges  &  Maple- 
wood,  24  N.J.Super.  243,  93  A.2d 
796.  A  controversy  between  the 
trustee  and  the  beneficiary  of 
trust  as  to  wisdom  of  suggesting 
action  by  trustee,  where  there  is 
room  for  choice,  forms  no  basis 
for  declaratory  judgment. 

36.  Mass.— Hillman  v.  Second-State 
Street  Trust  Co.,  153  N.E.2d  651 
(Mass.).  A  provision  in  a  trust 
instrument  to  the  effect  that  the 
trustee  "may"  apply  to  a  stranger 
to  the  trust  for  advice,  imposed 
no  obligation  on  the  trustee  to 
seek  such  advice,  and  gave  the 
stranger  no  status  to  bring  a  de- 


claratory action  for  construction 
of  the  trust. 

Tex.— Cushing  v.  Fort  Worth 
Nat  Bank,  284  S.W.2d  791  (Tex. 
Civ.App.).  Where  heirs  brought 
an  action  and  trustees  sought 
declaratory  judgment  action  with 
respect  to  possible  reversionary 
interest  of  such  heirs  in  surplus, 
if  any  arising  from  charitable 
trust,  and  court  declared  that 
doctrine  of  cy  pres  would  apply 
to  any  surplus  arising  from  trusts 
assets,  judgment  so  entered  sub- 
ject to  appeal,  established  that 
the  heirs,  as  such,  had  no  further 
interest,  present  or  future,  in  the 
estate. 

44.1.  N.J. — Stetson  v.  Community 
Chest  of  the  Oranges  and  Maple- 
wood,  24  N.J.Super.  243,  93  A.2d 
796. 

54.1.   Tex.- Kimble    v.     Baker,    285 
S.W.2d  425   (Tex.Civ.App.). 
U.S.— Byers  v.  Byers,  C.A.Tex., 
254  F.2d  205;   Botsford  v.  Rid- 
dell,  C.A.Cal.,  283  F.2d  298. 
CaL — Shipyard  Workers   Educa- 
tional  Ass'n,   Inc.  v.   Lynch,   58 
Cal.Rptr.  283.  250  C.A.2d  238. 
Mass. — Mahoney     v.      Attorney 
General,     346    Mass.     709,     195 
N.E.2d  540;  Willcutt  v.  Prescott, 
340  Mass.  532,  165  N.E.2d  104. 
Pa.— In  re  Kittredge's  Estate,  20 
D.  &  C.2d  611,  10  Fiduciary  403. 

59.1.  N.Y.— City  Bank  Farmers  Trust 
Co.  V.  National  Cuba  Hotel  Corp., 
133  N.Y.S.2d  8. 

59.2.  Wash.— Seattle  First  National 
Bank  v.  Crosby  et  al.,  42  Wash. 
2d  234,  254  P.2d  732. 


§  575.1.    Parties  in  Trust  Actions 

Future  rights  will  be  the  subject  of  a  decree  only  where  the 
parties,  who,  in  any  event,  will  be  entitled  to  the  property,  are  of 
age  and  are  ready  to  argue  the  case.*''^° 

Whether  the  court  will  treat  a  controversy  involving  future  rights 
as  a  right  for  decision  is  largely  a  matter  of  discretion.*'-' ' 
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A  provision  in  a  testamentary  trust  directing  that  the  income 
of  such  trust  be  paid  to  testatrix's  son  for  life,  and  "otherwise,  or 
thereafter,  to  his  issue,  or  so  far  as  deemed  by  the  trustees  proper, 
for  the  maintenance,  education,  welfare  and  advantage  of  my  son's 
issue,  in  equal  proportions,"  would  be  construed  as  authorizing 
payment  to  the  son's  issue  during  son's  life,  in  view  of  the  use  of 
the  word  "otherwise."  Therefore,  one  claiming  to  be  the  son's  law- 
ful issue  has  a  sufficient  present  interest  in  the  trust  estate  to  bring 
a  declaratory  judgment  suit  to  establish  his  status  before  the  son's 
death.»9-'« 

Where  heirs  brought  an  action  and  the  trustee  of  a  testator's 
charitable  trust  sought  a  declaratory  judgment  as  to  the  possible 
reversionary  interest  of  such  heirs  in  the  trust,  and  the  record  failed 
to  show  that  there  was  any  intentibn  on  the  part  of  such  heirs  to 
institute  other  actions  in  an  attempt  to  acquire  a  right  to  the  prop- 
erties of  trust,  it  was  error  to  enjoin  the  heirs  from  instituting  such 
actions  as  part  of  the  declaratory  judgment.*'*'* 

59.10.  N.J.— In  re  Hosford's  Estate,  tional  Bank  of  Kansas  City,  359 
26  NJ.Super.  412,  98  A.2d  332.  Mo.  1119,  225  S.W.2d  745. 

59.11.  N.J.— In  re  Hosford's  Estate,  59.13.   Tex.— Gushing  v.  Fort  Worth 
26  N.J.Super.  412,  98  A.2d  332.  Nat.  Bank,  284  S.W.2d  791  (Tex. 

59.12.  Mo. — Bernheimer  v.  First  Na-  Civ.App.). 

§  576.    Construction  of  Wills 

The  declaratory  judgment  act  is  designed  to  provide  an  expedi- 
tious method  of  procuring  a  judicial  decree  construing  wills,  con- 
tracts and  other  written  itistruments  and  declaring  the  rights  and 
liabilities  of  the  parties  thereunder,  and  is  not  a  vehicle  for  nulli- 
fication of  such  instrument,  and  is  not  a  substitute  or  alternate 
method  of  contesting  the  validity  of  wills.®°"^ 

As  in  other  cases,  moot  questions  are  improper  in  cases  in  which 
the  construction  of  a  will  is  sought,  and  will  not  be  decided.®^'* 

A  court  was  held  not  to  have  jurisdiction  to  entertain  a  portion 
of  an  action  brought  under  the  declaratory  judgment  statute  which 
sought  to  nullify  a  portion  of  a  duly-probated  will.®°'3 

It  is  necessary  that  the  pleading  show  that  a  justiciable  contro- 
versy exists,  based  upon  an  ambiguity.  Because  of  the  very  nature 
of  the  action  involved,  it  is  sometimes  impossible  for  such  pleading 
to  show  precisely  how  the  ambiguity  should  be  resolved.®' -^ 
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Where  the  purpose  of  proceeding  for  declaratory  judgment  was 
to  require  an  accounting  by  testamentary  trustee  and  prevent  dis- 
sipation of  assets  of  the  trust  estate,  the  petitioner  was  not  entitled 
to  general  declaratory  relief  as  to  possible  future  devolution  and 
quantum  of  petitioner's  interest  in  trust  estate.®**^ 

While  wills  are  among  the  instruments  which  may  be  construed 
where  the  terms  are  in  dispute  in  an  action  for  declaratory  relief, 
it  is  essential  that  such  wills  first  be  probated.®-*-' 

A  petitioner  may,  in  one  action,  seek  clarification  of  the  will  and 
pray  for  the  establishment  of  other  facts  which  will  have  the  gen- 
eral effect  of  quieting  the  title  to  property.*'^- ' 

A  bill  for  declaratory  judgment  seeking  construction  of  a  will 
and  alleging  a  devise  to  complainant  of  realty  known  as  "221  Dol- 
phin St.,"  and  that  defendant  had  conveyed  a  portion  of  such  prop- 
erty described  in  conveyance  as  '*221-A  Dolphin  St.,"  did  not  suf- 
ficiently show  ambiguity  in  the  devise  to  complainant,  and,  there- 
fore, failed  to  show  a  justiciable  controversy.®'-' 

Where  a  petition  seeking  a  declaratory  judgment  for  construc- 
tion of  a  will  shows  on  its  face  that  all  rights  have  accrued  under 
the  will,  that  petitioners  face  no  uncertainty  as  to  future  acts  which 
may  jeopardize  their  interests,  and  that  they  have  a  full  and  ade- 
quate remedy  at  law  or  in  equity  without  a  declaratory  judgment, 
such  petition  will  be  properly  dismissed  on  general  demurrer.'^*-' 

A  beneficiary  of  a  spendthrift  trust  under  a  will  providing  that  if 
any  person  receiving  any  benefits  under  such  will  shall  seek  to 
contest  or  annul  any  provision  of  the  will,  he  shall  forfeit  any  in- 
terest in  the  estate  of  testatrix,  was  entitled  to  a  declaratory  judg- 
ment on  question  of  whether  he  could  sue  for  construction  of  will 
and  enforcement  of  his  rights  under  will  without  a  forfeiture  of 
those  rights.'^-' 

Where  the  executor's  petition  for  declaration  as  to  his  right  to 
retain  possession  of  personal  property  bequeathed  to  the  legatee, 
on  certain  conditions,  disclosed  executor's  confidence  and  certainty 
of  position  in  retaining  possession  of  such  property  because  of 
legatee's  failure  to  fulfill  the  conditions,  the  petition  did  not  set 
forth  a  cause  of  action  for  declaratory  judgment.®-' 
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Where  the  complaint  alleged  that  the  sole  legatee  had  been  con- 
victed of  manslaughter  in  connection  with  the  death  of  testatrix, 
and  sought  determination  as  to  whether  legatee  could  take  under 
the  will,  and  sought  affirmative  and  coercive  relief  because  executor 
threatened  to  distribute  entire  estate  to  legatee,  demurrer  was  prop- 
erly addressed  to  complaint  on  ground  that  statute  precluded  only 
murderer  from  participating  in  estate  of  person  killed.®-^ 

A  declaratory  action  will  not  lie  to  determine  the  rights  and  lia- 
bilities of  the  parties  arising  from  an  execution  by  the  plaintiff  and 
his  wife  of  a  promissory  note  to  the  defendant's  decedent  and  the 
construction  of  the  decedent's  two  wills,  where  the  wills  were  clear 
and  unambiguous  and  the  plaintiff  had  the  same  defenses  in  a  suit 
against  him  on  the  promissory  note  as  he  had  for  declaratory  re- 
lief.«-i 

Cross-complaint  for  construction  of  a  will  to  determine  whether 
certain  devises  had  lapsed  and  to  determine  legal  heirs,  was  prop- 
erly brought  within  the  express  purposes  of  the  declaratory  judg- 
ments act.^^'^ 

The  State  of  Georgia  has  adopted  by  statute  a  procedure  for  the 
determination  of  heirs  and  distributees.^^** 

Where  a  devise  in  the  codicile  is  not  ambiguous,  rule  of  con- 
struction, that  will  speaks  as  of  death  of  testatrix,  does  not  apply, 
and  is  not  sufficient  to  make  a  bona  fide  justiciable  controversy, 
since  no  rule  of  construction  is  necessary.**-^ 

Cross-reference. — Construction  of  wills,  procedure,  see  §  279,  ante. 


60.  Ala.— Curjel  v.  Ash,.263  Ala.  585, 
83  So.2d  293;  Calhoun  v.  Thomas, 
274  Ala.  Ill,  145  So.2d  789. 
Conn. — Brewster  v.  Brewster, 
152  Conn.  228,  206  A.2d  106. 
Fla. — Pancoast  v.  Pancoast,  97 
So.2d  875. 

ni.— Cordell  v.  Bright,  24 
Ill.App.2d  76,  164  N.E.2d  81. 
Iowa — In  re  Pierce's  Estate,  245 
Iowa  22,  60  N,W.2d  894.  Rules 
providing  for  construction  of 
wills  are  remedial,  and  should  be 
liberally  construed. 
Kan.— Bodle  v.  Balch,  185  Kan. 
711,347P.2d378. 


Ky.— Jasper  v.  Jasper,  275  S.W. 
2d  412  (Ky.). 

La. — Succession  of  Rolling,  224 
La.  23,  68  So:2d  744.  Petition 
here  was  not  premature. 
Neb.— Phillips  v.  Phillips,  163 
Neb.  282,  79  N.W.2d  420.  Pro- 
ceeding held  authorized  under 
statute. 

N.J.— In  re  McDougal's  Will  49 
N.J.Super.  485,  140  A.2d  249. 
aflFd.  55  N.J.Super.  36,  149  A.2d 
801,  affd.  29  N.J.  586,  151  A.2d 
540. 

N.C.— Collier  v.  Mills,  245  N.C. 
200,    95    S.E.2d    529;    Little    v. 
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Wachovia  Bank  &  Trust  Co.,  252 
N.C  229,  113  S.E.2d  689;  Yount 
V.  Yount,  258  N.C.  236,  128  S.E. 
2d  613. 

Pa.— In  re  Hahn's  Estate,  33 
North.  289;  In  re  Zima's  Estate, 
9  Fiduciary  676,  50  Luz.L.Reg. 
39;  In  re  Capers'  Estate.  34  D. 
&  C.2d  121,  15  Fiduciary  150;  In 
re  Floyd's  Estate,  65  Lack.Jur. 
81. 

S.C.— Henry  v.  Cottingham,  253 
S.C.  286,  170  S.E.2d  387. 
Va. — Fairfax   County   Park  Au- 
thority V.  Brundage,  208  Va.  622, 
159  S.E.2d  831, 
60.1.   N.C— Bennett  v.  Attorney  Gen- 
eral, 245  N.C.  3!2,  96  S.E.2d  46. 
e02.   N.C— Morris    v.    Morris,    245 

N.C.  30,  95  S.E.2d  110. 
603.  N.C— Farthing  v.  Farthing,  235 
N.C.  634,  70  S.E.2d  664;  Bennett 
V.  Attorney  General,  245  N.C. 
312,  96  S.E.2d  46;  Yount  v. 
Yount,  258  N.C.  236,  128  S.E.  2d 
613. 
61.1.  Ala.— Curjel  v.  Ash,  263  Ala. 
585,  83  So.2d  293.  Where  equita- 
ble bill  for  declaratory  relief  al- 
leged that  testatrix  owned  build- 
ing which  had  been  partitioned 
into  various  apartments  and  her 
will  devised  the  property  known 
as  "221  Dauphin  Street,"  to  spe- 
cific devisee  and  residuary  de- 
visee claimed  title  to  property 
known  as  "221-A  Dauphin  Street," 
bill  showed  that  controversy  was 
as  to  a  justiciable  question  even 
though  it  did  not  aver  exact  part 
or  parts  of  building  claimed  by 
residuary  legatee. 
62.1.   Md.— In  re  Clarke's  Will,   198 

Md.  266^  81  A.2d  640. 
64.1.   Ala. — Love  v.  Rennie,  254  Ala. 

382,  48  So.2d  458. 
67.1.  Neb.— Hipsley  v.  Hipsley,  162 
Neb.  518,  76  N.W.2d  462.  Here, 
the  action  named  as  party  de- 
fendant the  widow  of  the  de- 
ceased  son   of   the   testatrix.    It 


was  sought  to  establish  that  the 
devise  to  the  son  was  invalid, 
that  certain  deeds  mentioned  in 
the  will  failed  for  want  of  de- 
livery, and  that  quiet  title  be 
established  in  the  heirs  at  law. 

69.1.  Ala.— Curjel  v.  Ash,  261  Ala. 
42.  72  So.2d  732. 

71.  Tcnn. — Barnes  v.  Pierce,  36  Tcnn. 
App.  181,  253  S.W.2d  33.  Where 
consent  decree  construing  will 
was  not  plain  and  clear  respect- 
ing disposition  of  testator's  real- 
ty which  had  been  condemned  by 
U.  S.  Government,  petitioner 
seeking  interpretation  of  the  con- 
sent decree  would  be  entitled  to 
declaratory  decree  placing  proper 
interpretation  on  the  consent  de- 
cree. 

73.1.  Ga.— Rowan  v.  Herring,  214 
Ga.  370,  105  S.E.2d  29. 

75.  Iowa— In  re  Pierce's  Estate,  245 
Iowa  22,  60  N.W.2d  894.  Where 
will  bequeathed  all  property  to 
testator's  wife  for  life,  establish- 
ing charitable  trust  subject  to 
such  life  estate,  executor  was  not 
compelled  to  wait  until  death  of 
life  tenant  before  seeking  con- 
struction of  will.  Such  executor 
had  present  tangible  interest  in 
having  validity  of  trust  con- 
strued, aud  a  useful  purpose  was 
served  by  such  determination. 

86.  Ala.— Robinson  v.  Robinson,  273 
Ala.  192,  136  So.2d  889. 
Neb.— Phillips    v.    Phillips,    163 
Neb.  282,  79  N.WJ2d  420. 
Ohio— Ireland  v.  Cleveland  Trust 
Co..   157  N.E.2d  396;  Abram  v. 
Wilson,  8  Ohio  Misc.  420,  220 
N.E.2d  739. 

Pi.- In  re  Burgess'  Trust,  11 
Fiduciary  533;  In  re  Levitz's  Es- 
tate, 9  Lebanon  124;  In  re 
Floyd's  Estate,  65  Lack.Jur.  81; 
In  re  duPont's  Estate,  13  Chest. 
302. 

86.  S.C.— Waller  v.  Waller,  220  S.C. 
212,   66   S.E.2d   876.   A   will   de- 


Digitized  by 


Google 


§  577 


ACTIONS   FOR   DECLARATORY   JUDGMENTS 


600 


vised  residue  of  real  property  to 
testator's  five  children  for  life, 
and  upon  death  of  any  of  them, 
said  share  to  pass  to  survivors 
for  life  and  upon  death  of  last 
survivor  entire  property  to  vest 
in  fee  in  issue  of  five  children, 
but  if  there  be  no  issue  alive  at 
that  time  then  property  to  vest 
in  fee  in  issue  of  another  daugh- 
ter of  testator.  Under  such  will, 
devisees  have  present,  vested  in- 
terest in  reversion,  subject  to  be- 
ing divested,  and  they  were  en- 
titled to  invoke  the  declaratory 
aid  of  court;  and  if  determina- 
tion of  title  to  devise  property 
and  construction  of  will  would  be 
delayed  until  death  of  last  sur- 
viving life  tenant,  it  would  re- 
sult in  a  complete  denial  of  legal 
rights  of  devisees. 

89.  Ga. — Georgia  has  adopted  by 
statute  (Ga.  L.  1958,  p.  361  et 
seq.,  Ga.  Code  Ann.  §  113-2801 
et  seq.)  a  procedure  for  the  de- 
termination of  heirs  and  distrib- 
utees. This  law  is  not  specifically 
designated  as  a  part  of  the  de- 
claratory judgment  law  of  the 
state.  This  law  should  probably 
be  construed  as  a  remedy  in  ad- 
dition to  Ga.  Code  Ann.  §  110- 
1107,  the  declaratory  judgment 
section  dealing  with  rights  of 
persons  interested  in.  estates. 

98.1.  Ky. — Dravo  v.  Liberty  Nation- 
al Bank  &  Trust  Co.,  267  S.W.2d 
95  (Ky.). 
6.  Pa.— In  re  Lifter's  Estate,  111 
Fa.  227,  103  A.2d  670.  Conflict- 
ing provisions  of  will  for  dispo- 
sition of  residuary  estate  remain- 
ing after  death  of  testator's  wid- 
ow, who  was  still  alive,  creating 


uncertainty  as  to  whether  condi- 
tions attached  to  such  request 
could  be  met,  presented  a  proper 
case  for  declaratory  relief  at  in- 
stance of  beneficiary. 

6.1.  Ga.— Venable  v.  Dallas,  212  Ga. 
595,  94  S.E.2d  416. 

8.  Cal.— Chase  v.  Leiter,  96  CaL 
App.2d  439,  215  P.2d  756.  In  ac- 
tion for  declaratory  relief  with 
respect  to  the  scope  of  joint  will 
by  which  husband  and  wife  con- 
verted property  into  communis 
property,  court  had  broad  pow- 
ers and  could,  prior  to  distribu- 
tion, interpret  will  on  question  as 
to  whether  widow,  upon  distri- 
bution, would  be  entitled  as 
against  trustees  to  possession  «f 
any  property  involved. 

8.1.  Coim.--Bird  v.  Plunkett,  119 
Conn.  491,  95  A.2d  71. 

9.L  Fla.— Florida  National  Bank  of 
Jacksonville  v.  Pugh,  88  So.2d 
284  (Fla.). 

18.1.  Tex.— Weems  v.  Frost  Nat. 
Bank  of  San  Antonio,  275  S.W.2d 
956  (Tex.). 

18.2.  Ga^Ga.  L.  1958,  p.  361,  Ga. 
Code  Ann.  §  113-2801  et  seq. 
Note  that  this  law  is  not  formal- 
ly part  of  the  state's  declaratory- 
judgment  law,  but  is  declaratory 
in  effect.  Under  the  declaratory- 
judgment  statute,  rights  in  es- 
tates are  treated  under  Code 
§  110-1107.  Also,  under  the  de- 
claratory judgment  law,  the  su- 
perior court  has  sole  jurisdiction^ 
whereas  under  §  113-2801  et  seq. 
there  is  concurrent  jurisdiction  in 
the  superior  court  and  in  the 
court  of  ordinary. 

25.1.  Ala.— Werneth  v.  Handy,  26Z 
Ala.  219,  78  So.2d  299. 


§  577.    Probate  of  Estates 

Where  a  trustee  brought  suit  for  construction  of  a  will  creating 
a  trust  and  of  the  will  of  a  deceased  donee  of  testamentary  power,, 
to  dispose  by  will  of  a  portion  of  the  trust  estate,  under  declaratory 
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judgment  act,  it  was  the  duty  of  the  district  court  to  construe  the 
will  of  the  deceased  donee.**- ^ 

The  bringing  in  equity,  rather  than  under  the  probate  law  of  a 
suit  for  declaratory  judgment  construing  a  will  was  a  mere  matter 
of  procedure,  which  did  not  affect  the  court's  jurisdiction.*"'*^ 

The  matter  of  declaratory  judgments  in  probate  and  distribution 
questions  is  sometimes  controlled  by  statute.  Georgia,  fof  instance, 
in  1958,  adopted  a  procedure  to  determine  heirs  and  distribu- 
tees.*®*^ This  law,  while  not  specifically  a  part  of  the  state's  de- 
claratory judgment  act,*®**  is  obviously  declaratory  in  nature.  It 
should  be  further  noted  that  in  this  state  the  1958  law  gives  con- 
current jurisdiction  to  the  superior  court  and  to  the  court  of  ordi- 
nary, which  has  the  jurisdiction  of  probate  proceedings,  whereas 
the  declaratory  judgment  act  of  the  state  gives  exclusive  jurisdic- 
tion to  the  superior  court.*®*^ 

A  probate  court  had  jurisdiction  to  enter  a  declaratory  judgment 
that  an  heir,  who,  though  not  served  with  notice  of  application  for 
probate  of  will,  had  full  knowledge  of  such  probate  and  of  admin- 
istration of  estate,  was  estopped  by  his  conduct  from  asserting  any 
claim  adverse  to  the  probate  of  the  will  or  administration  of  estate 
after  estate  has  been  closed.***^ 

A  Federal  District  Court  has  jurisdiction  under  the  declaratory 
judgment  act  to  construe  a  will  even  though  the  will  in  question  is 
then  being  probated  in  a  state  court.^o*"* 

.  Where  a  husband  executed  a  will  giving  to  his  wife  all  of  his 
estate,  and  thereafter  husband  and  wife  died  in  a  common  disaster, 
the  will  was  entitled  to  probate,  and  therefore  the  circuit  court,  in 
equity,  was  without  jurisdiction  of  a  declaratory  judgment  action 
to  declare  the  unprobated  will  inoperative  as  a  will.'°** 

Where  a  probate  court  had  jurisdiction  in  probate  of  a  will,  the 
court  of  chancery  had  no  jurisdiction  to  entertain  action  under  Uni- 
form Declaratory  Judgments  Act  to  construe  an  alleged  stipulation 
which  was  entered  into  by  parties  interested  in  the  will  and  a  gift 
instrument  referred  to  in  the  will,  which  varied  distribution  pro- 
vided in  such  will  and  gift  instrument.®**^ 

An  administrator  is  not  required  by  statute  to  file  an  application 
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to  determine  the  nature  of  a  claim  allegedly  due  estate  and  to  de- 
termine whether  such  amounts  should  be  included  as  an  asset  of 
estate;  and  the  probate  court  has  no  authority  to  make  an  order 
upon  such  application  unless  the  application  can  be  construed  as  a 
petition  for  declaratory  judgment.®*''^ 

26.1.   Tex.— Republic   National   Bank  28.3.    Ga.— Ga.Code  Ann.  §  110-1101. 

of  Dallas  v.  Fredericks,  274  S.W.  29.1.   Ohio— In   re  Edwards'    Estate, 

2d  431  (Tex.).  106  N.E.2d  87  (Ohio  App.). 

27.1.   Iowa — In    re    Pierce's    Estate,  30.1.   U.S. — Simler  v.   Wilson  et    al., 

245  Iowa  22,  60  N.W.2d  894.  110  F.Supp.  761. 

28.1.    Ga.— C^a.   L.    1958,   p.   361,   Ga.  30.2.   Ala.— Love  v.  Rennie,  254   Ala. 

Code  Ann.  §  113-2801  et  seq.  382,  48  So.2d  458. 

28u5.    Ga.— The     provision     of     the  32.1.   Vt— Murray    v.    Cartnell,     118 

state's  declaratory  judgment  act  Vt.  178,  102  A.2d  853. 

that  deals  with  the  rights  of  per-  37.1.   Ohio— In   re   IThrs    Estate,    98 

sons    interested    in     estates    or  Ohio  App.  145,  128  N.E.2d    142. 

trusts  is  Ga.Code  Ann.  §  110-1107. 

§  581.     Ownership  of  Assets  of  Estate 

The  declaratory  judgment  procedure  is  appropriate  to  determine 
controversies  between  heirs  and  distributees,  even  though  the  pro- 
bate procedure  would  be  sufficient  to  determine  some  of  the  ques- 
tions involved.  This  is  particularly  true  where  the  regular  probate 
procedure  would,  of  necessity,  leave  a  portion  of  the  questions  un- 
resolved.'***^ 

Where  widow  was  acquitted,  on  ground  of  insanity,  of  murder- 
ing her  husband,  statute  declaring  that  any  person  convicted  of 
murder  of  decedent  shall  not  be  entitled  to  inherit  from  decedent  or 
to  take  any  portion  of  his  estate  as  a  legatee  or  devisee  was  not 
applicable  as  a  bar,  whether  or  not  it  would  have  been  applicable 
had  she  been  convicted.-^^*^ 

Where  the  interests  of  those  who  may  eventually  take  under  the 
reverter  clause  in  a  trust  is  remote  and  of  infinitesimal  value, 
whether  the  limitation  over  to  the  heirs  upon  forfeiture  of  the  estate 
by  the  trustee  is  violative  of  the  rule  against  perpetuities  will  not 
be  decided  by  equity  in  action  under  declaratory  judgments  act  to 
declare  right  and  obligations  of  the  trustee  to  convey  realty.'*^'* 

Cross-reference. — Heirship  complaints,  see  §  278,  ante. 
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4e.    Fla.--Wilson  v.  Florida  National  N.E.2d  352  (Ohio);  Cole  v  Ot- 

Bank    and    Trust    Co.,    etc.,    64  tawa    Home    &    Sav.    Ass'n,    18 

So.2d  309  (Fla.).  Ohio  St^d  1,  246  N.E.2d  542. 

Hawaii— Henderson  v.  Pence,  50  Pa.— In  re  Johnspn's  Estate,  403 

Haw,  162,  434  P.2d  309.  Pa.    476,    171    A.2d    518;    In    re 

Iowa— Smith    v.    Ketelsen,    256  Baer's  Estate,  19  Som.   109;   In 

Iowa  283,  127  N.W.2d  91,  re   Farra's   Estate,   14  Fiduciary 

Ky.— Lawson  v.  Buhl,  273  S.W.  500. 

2d  378  (Ky.).  4^.1^    La.-Smith   v.*  Smith,   230   La. 

La. — Smith  v.  Smith,  230  La.  509,  jq^  g^  q   2a  55 

89  So.2d  55.  '           *         ' 

Neb.— Hipsley    v.    Hipsley,    162  48.1.   Fla.— Hill  v.   Morris,  85  So.2d 

Neb.  518,  76  N.W.2d  462.  847  (Fla.). 

N.C.— Stewart   v.    McDade,    256  48.2.   N.C.— Moses   H.   Cone   Memo- 

N.C.  630,  124  S.E.2d  822.  rial  Hospital  v.  Cone,  231   N.C. 

Ohio— Freiberg   v.    Sphloss,   112  292,  56  S.E.2d  709. 


§  584.    Whether  Remainder  Violates  the  Rule  Against  Perpetuities 

The  mere  fact  that  future  interests  are  involved  in  an  action  for 
declaratory  judgment  will  not  defeat  the  power  to  declare  rights, 
but  the  power  should  be  cautiously  exercised  where  questions  of 
devolution  may  never  arise,  and  rights  of  unborn  persons  may  be 
affected.*^ 

54.   Md.— In    re    Clarke's    Will,    198 
Md.  266,  81  A.2d  640. 

§  584.1.     Further  Questions  Relating  to  Administration 

In  a  declaratory  judgment  action  by  the  testamentary  trustee 
against  beneficiary,  his  divorced  wife  and  their  children  could  de- 
termine trustee's  rights  and  duties  concerning  beneficiary's  volun- 
tary assignments  of  trust  income  and  res  to  divorced  wife  and  chil- 
dren ;  divorced  wife  and  children  would  be  allowed  statutory  costs 
in  the  superior  court.  The  testamentary  guardian  of  the  children 
would  also  be  allowed  a  reasonable  attorney's  fee  for  services  upon 
appeal.** 

Where  there  was  a  bona  fide  dispute  between  trustees  and  bene- 
ficiaries as  to  whether  the  trustees  had  reasonable  time  after  ex- 
piration of  the  trust  to  close  up  the  aflfairs  of  the  estate,  the  court 
properly  entertained  trustees'  suit  for  declaratory  judgment.** 

Where  a  devisee  has  been  missing  from  the  place  of  his  last 
domicile,  the  probate  court,  acting  under  the  declaratory  judg- 
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merits  act  and  upon  a  preponderance  of  evidence,  may  declare  and 
decree  that  said  devisee  is  in  fact  dead,  may  fix  the  actual  date  of 
his  death  at  any  time  between  the  date  of  devisee's  disappearance 
from  his  last  domicile  and  the  date  of  court's  decree,  and  may  de- 
termine what  right,  if  any,  said  devisee  has  under  testator's  will.**' 

Where  probate  court  had  appointed  executor  and  executor  had 
taken  possession  of  estate  assets  in  question,  and  such  probate 
court  had  assumed  and  was  exercising  jurisdiction  over  such  assets, 
district  court's  refusal  to  entertain  an  action  for  judgment  declara- 
tory of  rights  of  parties  to  marshal  such  assets  and  to  participate 
therein  was  proper.*^ 

55.  Wash.— Seattle     First     National      57.   Ohio— Freiberg  v.   Sphloss,    112 
Bank  v.  Crosby  et  al.,  42  Wash.  N.E.2d  352  (Ohio). 

2d  234,  254  P.2d  732.  58.   Kan.— Hoard    v.     Home     Sute 

56.  T^x.— Kimble  v.  Baker,  285  S.W.  Bank  of  Russell,  176  Kan.  624, 
2d  425  (Tex.Civ.App.).                               272  P.2d  1054. 
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CHAPTER  12 

CONTRACTS,  THEIR  CONSTRUCTION, 

REFORMATION,  AND  RESCISSION 

UNDER  DECLARATORY  JUDGMENT  ACT 


Sec. 


585.  Validity  and  Construction  of  Contracts 

586.  Domestic  Relations,  Contracts,  Construction 

587.  Validity  and  Construction  of  Labor  Contracts 

588.  Construction  of  Sales  Contracts 

589.  Construction  of  Oral  and  Written  Contracts 

590.  Contracts  Not  Made  nor  Modified 

592.  Rescission  and  Cancellation  of  Contracts 

594.  Construction  of  Options 

595.  Whether  Contractor  Has  Complied  With  His  Contract 


§  585.    Validity  and  Construction  of  Contracts 

In  an  action  for  declaratory  relief,  it  is  duty  of  trial  court  to 
make  a  declaration  of  rights  and  duties  of  parties  including  a  de- 
termination of  any  question  of  construction  or  validity  arising 
under  an  instrument  or  contract.^ -^ 

Where,  after  a  superintendent  of  schools  had  entered  into  a 
three-year  contract  with  the  school  board,  board  notified  him  that 
his  contract  was  void  and  that  he  did  not  have  any  status  as  super- 
intendent under  the  contract,  controversy  concerning  the  validity 
of  such  contract  existed,  and  the  superintendent  had  a  right  to  have 
such  controversy  determined  in  declaratory  judgment  action.**^ 

It  has  been  held  that  the  failure  of  a  state  legislature  in  enacting 
a  declaratory  judgment  act  to  include  references  to  contracts  con- 
tained in  the  Uniform  Declaratory  Judgments  Act,  had  the  eflfect 
of  removing  rights  and  liabilities  under  such  contracts  from  purview 
of  the  act,  and  precluded  the  entry  of  declaratory  judgment  as  to 
rights  and  liabilities  of  insureds  and  insurance  companies  under 
an  insurance  contract  for  damages  resulting  from  an  automobile 
truck  collision.^*  ^ 

In  a  declaratory  judgment  action  to  determine  the  right  of  a 
power  district  to  build  a  generating  plant  to  furnish  additional 
energy  despite  contractual  obligation  \yith  power  system,  cross- 
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petitioners  sought  order  determining  the  power  contracts  and  di- 
recting the  power  system  to  establish  rates  for  its  customers.  Under 
these  circumstances  the  refusal  to  render  declaratory  judgment  on 
question  presented  by  such  cross-petition  w^as  not  errorJ**^ 

Where  a  promissory  note  was  offered  in  a  declaratory  judgment 
proceeding  for  construction  and  interpretation,  it  was  the  duty  of 
the  court  to  determine  the  validity  or  construction  of  the  note  and 
make  a  declaration  of  rights  and  interest  of  the  parties  thereto.^  ^  • ' 

However,  a  declaratory  action  will  not  lie  to  determine  the  rights 
and  liabilities  of  the  parties  arising  from  an  execution  by  the  plain- 
tiff of  a  promissory  note  to  the  defendant's  decedent  and  the  con- 
struction of  the  decedent's  two  wills,  where  the  plaintiff  would 
have  the  same  defenses  in  a  suit  against  him  on  the  promissor>'  note 
as  he  would  have  under  the  complaint  for  declaratory  relief.^'-* 

Where  a  manufacturer  alleged  that  it  was  engaged  in  making 
contracts  with  federal  government  agencies,  and  intended  to  con» 
tinue  to  bid  on  such  contracts,  and  that  reopening  of  a  closed  con- 
tract with  the  government  and  permitting  arbitrary,  unlawful  de- 
ductions would  seriously  jeopardize  the  security  of  all  contracts 
made  with  the  government  or  any  agency  thereof,  a  proceeding 
against  the  government  for  declaratory  judgment  as  to  govern- 
ment's right  to  reopen  a  closed  contract  was  an  appropriate  pro- 
ceeding.3''*' 


1.  IlL— Mock  V.  Higgins,  3  lU.App. 
2d  281,  121  N.E^d  865.  Suit  by 
client  against  attorneys  to  have 
contract  between  client  and  at- 
torneys for  representation  of 
client  by  attorneys  declared  void, 
was  a  suit  in  equity,  and  equita- 
ble principles  were  required  to 
prevail. 

1.1.  CaL — American  Enterprize,  Inc. 
v.    Van    Winkle,    236    P.2d    901 

^     (CaL). 

Spencer  v.  Nelson,  238  P.2d 
169  (Cal.App.).  In  action  for  de- 
claratory relief  with  respect  to 
the  validity  of  contract  between 
attorney  and  defendant  for  de- 
velopment of  the  defendant's  in- 


ventions whereby  plaintiff  was  to 
render  legal  services,  plaintiff 
was  entitled  to  a  determination 
of  the  reasonable  value  of  his 
services  where  in  carrying  out 
the  contract  he  gave  up  a  lucra- 
tive law  practice  and  devoted  his 
entire  time  to  the  business  and 
put  a  considerable  portion  of  his 
own  income  back  into  the  busi- 
ness. 

N.Y.— Prashker  v.  United  States 
Guarantee  Co.,  144  N.Y.S.2d  451. 
The  most  fruitful  field  for  use  of 
declaratory  judgment  is  in  con- 
struction of  written  instruments- 
such  as  insurance  policies. 
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2.  Cal.— Foster  v.  Masters  Pontiac 
Co.,  158  C.A.2d  481,  322  P.2d  592. 
NJv— Middlesex  County  Sewer- 
age Authority  v.  Borough  of 
Middlesex,  74  N.J.Supcr.  591,  181 
A.2d  818,  affd.,  79  N.J.Super,  24, 
19aA.2d205. 

N.Y.— Weber  v.  Sidney,  244 
N.Y.S.2d  228,  19  A.D.2d  494,  affd. 
14  N.Y.2d  929,  252  N.Y.S.2d  327, 
200  N.E.2d  867; 

Teperman  v.  Amron,  182  N.Y.S. 
2d  763,  7  A.D.2d  857;  Schiff  v. 
Kirby,  194  N.Y.S.2d  695,  22  Misc. 
2d  786;  Spock  v.  Pocket  Books, 
Inc.,  266  N.Y.S.2d  11,  48  Misc. 
.  2d  812. 
N.C.— Sigmund  Sternberger 
Foundation,  Inc.  v.  Tannenbaum, 
273  N.C.  658,  161  S.E.2d  116. 
2.1.   Mo.— Parker  v.  School  Dist.  of 
Maplewood    Richmond    Heights, 
St.  Louis  County,  271  S.W.2d  860 
(Mo.App.). 
3.1.   Ark.— Lumbermen's       Mutual 
Casualty  Co.  v.  Moses,  224  Ark. 
67,  271  S.W.2d  780. 
12.L    Neb.— Custer      Public      Power 
District    v.    Rupe    River    Public 
Power  District,  162  Neb.  300,  75 
N.W.2d  619. 
27.   U.S.— United     Cigar-Whelan 
Stores    Corp.    v.    H.    Weinreich 
Co.,   107  F.Supp.  89.   Action  by 
purchaser  under  sales  contract  to 
free  it  from  danger  of  civil  lia- 
bility and  prosecution  under  fed- 
eral statutes  if  contract,  as  writ- 
ten, were  complied  with. 
Cal. — Coruccini  v.  Lambert,   113 
Cal.App.2d  486,  248  P.2d  457.  A 
declaratory  complaint  will  not  be 
dismissed  because  the  court  dis- 
agrees with  the  construction  of 
the  contract  as  contended  for  by 

plaintiff. 

Ascherman  v.  McKee,  143  Cal. 
App.2d  277,  299  P.2d  367.  Con- 
struction of  contract  between 
landowner  and  timber  buyers. 
Court  here  erred  in  failing  to  as- 
sess damages. 


DeL — Abercrombie  v.  Davies,  125 
A.2d  588  (DeLCh.). 
IlL — Elward  v.  Peabody  Coal 
Company,  9  Ill.App.2d  234,  132 
N.£.2d  549.  Action  by  corporate 
shareholder  to  attack  option 
granted  employees  to  purchase 
stock  at  less  than  par  value. 
N.J.— Utility  Blade  &  Razor 
Company  v.  Donovan,  31  NJ. 
Super.  343,  106  A.2d  375.  Action 
seeking  declaration  that  certain 
instrument  did  not  constitute 
valid  contract  failed  to  involve 
a  justiciable  controversy. 
N.Y. — Lawrence  v.  Hallman,  147 
N.Y.S.2d  264.  Action  to  deter- 
mine interest  of  each  of  three 
parties  in  land  and  obligation  of 
each  as  to  further  payments  un- 
der contract.  In  this  case,  the 
original  down  payment  had  been 
advanced  by  defendant,  and  it 
was  agreed  that  each  party  was 
to  pay  one-third  of  each  fvu-ther 
payment  and  receive  one-third  in- 
terest in  realty.  Defendant,  bow- 
ever,  had  failed  to  make  further 
payments.  Held:  Declaratory 
judgment  was  proper  remedy. 
Ohio — Superior  Dairy,  Inc.  v. 
Stark  County  Milk  Producers 
Ass'n,  89  Ohio  App.  26,  100  N.E. 
2d  695.  Provisions  of  declaratory 
judgment  statute  relating  to  con- 
tracts held  to  restrict  general 
powers  of  court  to  declare  rights. 
Tex. — Barnett  Chevrolet  Co.  v. 
Collins,  275  S.W.2d  559  (Tex.). 
Complex  factual  situation  and 
ambiguous  contract  relating  to 
sale  of  automobile  held  to  give 
cause  for  declaratory  judgment. 

28.  U.S.— Landers,  Frary  &  Clark  v. 
Vischer  Products  Co.,  201  F.2d 
319,  affirming  104  F.Supp.  411. 
CaL — Herrmann  v.  Firemen's 
Fund  Ins.  Co.,  127  Cal.App.2d 
560,  274  P.2d  501. 

31.1.   Mo.— Dillard    v.    Thomas,    241 
Mo.App.  773,  270  S.W.2d  548. 
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31.2.   Fla.— Florida  National  Bank  of     37.1.   U.S.— Raydist  Navigation  Corp. 
Jacksonville   v.    PugTi,   88   So.2d  v.  United  States,  144  F.Supp.  SOS. 

284  (Fla.). 

§  586.     Domestic  Relations,  Contracts,  Construction 

Where  a  property  settlement  agreement  providing  for  25  per 
cent,  of  a  husband's  gross  income  in  monthly  installments  to  his 
wife  until  her  death  or  remarriage  was  made  a  part  of  a  divorce 
decree  by  reference  to  an  agreement  in  the  decree,  a  former  wife 
could  not  maintain  a  suit  under  the  declaratory  judgment  act  for  a 
judgment  declaring  mutual  rights  and  duties  of  parties  under  prop- 
erty settlement  agreement  and  determining  her  right  to  25  per  cent, 
of  the  gross  amount  received  by  her  former  husband  from  a  par- 
ticular employer  or  other  income  received  by  him,"*^*^ 

48.   Mo. — Jesse  v.   O'Neal,   364   Mo.  support  and   maintenance   could 

333,  261  S.W.2d  88.  Controversy  not    be    settled    by    declaratory 

as  to  existence  of  oral  contract  judgment. 

to.  convey  real  estate  at  death  of  49.1.   Ariz. — Glassford    v.    Glassford, 

defendant    in    consideration    for  76  Ariz.  220,  262  P.2d  382. 

§  587.    Validity  and  Construction  of  Labor  Contracts 

50.   CaL — Ralph's     Grocery     Co.     v.  men   had   to   be   paid   at   higher 

Amalgamated    Meat    Cutters    &  rate. 

Butchers  Workmen  of  North  Tex.— El  Paso  Building  &  Con- 
America,  Local  No.  439,  98  Cal.  struction  Trades  Council  v.  Texas 
App.2d  539,  220  F.2d  802.  Where  Highway  Commission,  231  S.W. 
employment  contract  defined  2d  533,  reversed  149  Tex.  457, 
"backroom  men"  as  those  who  234  S.W.2d  857.  Right  of  trade 
spent  certain  hours  in  backroom  council  to  seek  declaration  as  to 
of  meat  market,  and  later  jour-  whether  wage  rates  paid  by  state 
neymen  were  put  to  work  in  highway  commission  were  legal, 
same  room,  employer  was  en-  57.  Cal.— Bertero  v.  National  Gener- 
titled  to  declaratory  judgment  to  al  Corp.,  62  CaLRptr.  714,  254 
determine  whether  such  journey-  C.A.2d  126. 

§  588.    Construction  of  Sales  Contracts 

Where  the  defendant  had  agreed  in  written  contract  to  sell  and 
deliver  a  share  of  stock  to  the  executor's  deceased,  and  such  de- 
fendant failed  or  refused  to  recognize  the  existence  or  validity  of 
the  contract  and  the  right  of  executor  to  recover  shares  of  stock, 
there  was  an  anticipatory  breach  of  the  contract  sued  upon,  and 
an  actual  controversy  between  the  parties,  and  executor's  action 
for  delivery  of  the  stock  was  not  premature.*®*' 
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58.1.    U.S.— Buder    v.     Becker,     185      63 
F.2d  311. 

62.  CaL — Herrmann  v.  Firemen's 
Fund  Ins.  Co.,  127  Cal.App.2d 
560,  274  P.2d  501.  Action  to  de- 
termine liability  of  insurance 
company  for  loss  of  yacht  where 
plaintiff,  the  orig^al  owner,  had 
contracted  to  sell  such  yacht  to 
another  without  consent  of  in- 
surance company.  Evidence  au- 
thorized finding  for  company. 


64. 


Tex.r-Barnett  Chevrolet  Co.  v. 
Collins,  275  S.W.2d  559  (Tex.). 
Ambiguous  contract  for  sale  of 
automobile  presented  proper  case 
for  declaratory  judgment. 

Ore. — Davis  v.  Wood,  200  Ore. 
602,  268  P.2d  371.  Action  by  buy- 
er under  conditional  sales  con- 
tract where  seller  allegedly 
wrongfully  declared  forfeiture. 


§  589.    Construction  of  Oral  and  Written  Contracts 

There  are,  however,  some  states  where  it  is  still  the  policy  to 
avoid  construction  of  oral  and  implied  contracts,  even  though  writ- 
ten contracts  are  a  proper  subject  for  determination.^*-' 


73.  DeL — Clemcnte  v.  Greyhound 
Corp.,  2  Storey  223, 155  A.2d  316. 
Mont — Carpenter  v.  Free,  138 
Mont.  552,  357  P.2d  882. 

74.  Gal.— Howard  v.  Howard,  131 
Ca!.App.2d  308,  280  P.2d  802.  In 
action  for  declaratory  relief, 
court  has  the  power  to  take  evi- 
dence of  existence  of  contract 
upon  which  asserted  rights  are 
based,  and  so  far  as  statute  is 
concerned,  it  makes  no  diflference 
whether  such  contract  be  written 
or  oral. 

75.  Cal. — Gaglione  v.  Coolidge,  134 
Cal.App.2d  518,  286  P.2d  568.  De- 
claratory relief  may  be  proper 
under  an  oral  contract  to  convey 
realty. 

Tenn. — Tennessee  Farmers  Mut. 
Ins.  Co.  V.  Hammond,  200  Tenn. 
106,  290  S.W.2d  860. 
75.1.  Ohio — Superior  Dairy,  Inc.  v. 
Stark  County  Milk  Producers 
Ass'n,  89  Ohio  App.  26,  100  N.E. 
2d  695.  Refusal  of  trial  court  to 
entertain  petition  for  declaratory 
judgment  as  to  rights,  status  and 
legal  relationship  of  parties  un- 
der  implied    contract    to   deliver 


milk  to  distributor  was  not  an 
abuse  of  discretion,  since  court 
was  limited  to  construction  of 
written  contracts  only. 

76.  Ore.-— In  re  Dahl's  Estate,  196 
Ore.  249,  248  P.2d  700.  In  suits 
for  declaratory  judgments,  courts 
are  not  confined  to  interpretation 
and  construction  of  written  in- 
strument and  law. 

It  should  be  noted  that  the 
words  "oral  contracts"  do  not 
specifically  appear  in  the  declara- 
tory judgment  provisions  of  Ore- 
gon as  those  provisions  appear  in 
the  Oregon  Revised  Statutes, 
§  28.010  et  seq.  (the  first  official 
edition  of  which  was  published 
in  1953).  See  Appendix  B,  infra. 

77.  Cal.— Howard  v.  Howard,  131 
Cal.App.2d  308,  280  P.2d  802.  In 
action  by  husband  against  wife 
and  wife's  guardian  for  declara- 
tory relief  adjudicating  existence 
of  oral  contract  between  husband 
and  wife  for  husband's  support, 
trial  court  had  power  to  deter- 
mine whether  alleged  oral  con- 
tract existed. 
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§  590.     Contracts  Not  Made  nor  Modified 


78.  Pa. — McCormick  v.  Sandnes^  59 
LancRev.  89. 

82.  CaL— Taliaferro  v.  Taliaferro.  125 
Cal.App.2d  419,  270  P.2d  1036. 
Purpose  of  an  action  for  declar- 
atory relief  is  to  obtain  an  inter- 
pretation of  a  contract,  and  de- 
cree in  such  a  case  provides  only 
for  determination  of  the  purposes 
intended  by  the  instrument,  and 
not  for  modification  of  its  terms. 
See  further,  Flynn  v.  Flynn, 
103  Cal.App.2d  191.  229  P.2d  5. 

84.  U.S.— Hartford  Ace.  &  Indem. 
Co.  V.  Northwest  Nat.  Bank  of 
Chicago,  228  F.2d  391.  Where  in- 
surance companies  brought  ac- 
tion for  declaratory  judgment 
that  automobile  policy  was  void, 


on  ground  of  fraudulent  misrt^ 
resentation  as  to  oiirnership  c 
automobile,  and  conditional  bwyr 
of  automobile  filed  a  counter- 
claim praying  for  a  declaraton 
judgment  that  policy,  whid' 
named  cosigner  rather  than  con- 
ditional buyer  as  owner  of  auto- 
mobile, be  decreed  valid  and  that 
conditional  buyer  be  declared  en- 
titled to  all  the  protections  af- 
forded by  the  policy  and  such 
other  and  further  relief  that 
might  be  proper  in  the  premise 
conditional  buyer  would  not  be 
denied  relief  because  he  did  not 
by  express  language  seek  refor- 
mation of  the  policy. 


§  592.    Rescission  and  Cancellation  of  Contracts 

Under  a  prayer  for  other  and  further  relief,  a  suit  to  have  deeds 
conveying  realty  declared  void  on  ground  of  undue  influence  and 
mental  incompetency  of  grantor  could  be  considered  as  a  suit  to 
obtain  a  declaratory  decree.®®*  "* 


86.  Del.— McDaniel  v.  McDaniel,  33 
DeLCh.  578,  98  A2d  497.  Where 
mortgagee  had  been  promised 
right  to  live  on  portion  of  mort- 
gaged premises  for  life,  but  mort- 
gagor prevented  him  from  doing 
so,  and  other  circumstances  indi- 
cated termination  of  agreements 
between  parties  by  mutual  con- 
sent, such  mortgagee  was  en- 
titled to  proceed  under  mortgage. 

87.  Mc— Board  of  Public  Works  of 
Rolla  v.  Sho-me  Power  Corp., 
362  Mo.  730,  244  S.W.2d  55.  Ac- 
tion  to  have  purported  contract 
to  furnish  electricity  to  city  de- 
clared void  was  an  action  to  an- 
nul the  contract,  of  which  circuit 
court  had  exclusive  jurisdiction, 
regardless  of  further  allegations 


which   might  have  indicated   an 
action  of  a  different  nature. 

88.   N.Y.— Mandel     v.     Ohsiek,     152 
N.Y.S.2d  49.  Action  by  assignee 
of  installment   contract   for   sale 
of  real  estate  against  purchasers, 
to  obtain  judgment  that  purchas- 
ers be  barred  from  all  claims  or 
interest  in  the  property  and  that 
assignee  be  declared  to  have  vest- 
ed,  absolute   and   unencumbered 
title  in  fee,  on  ground  that  pur- 
chasers had  forfeited  their  right 
to  property  by  failure  to  comply 
with  the  contract,  was  essentially 
one  for  a  declaratory  judgment 
and   was  governed   by   equitable 
principles. 

88.1.   Mdv— Willoughby  v.   Trevison- 
no,  202  Md.  442,  97  A.2d  307. 
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^   594.     Construction  of  Options 

n.  N.Y.— Ringclhcim  v.  Karsch,  U? 
K.Y.S.2d  130.  Tenant's  action  for 
judgment  declaring  that  option 
contained  in  lease  had  been  prop- 
erly exercised  though  not  actual- 


ly exercised  until  nearly  two 
months  after  expiration  of  orig- 
inal term  was  equitable  in  nature 
and  time  would  not  be  deemed 
to  be  of  the  essence. 


§   595.     Whether  Contractor  Has  Complied  With  His  Contract 


96.  Ky. — Clarke  v.  City  of  Albany, 
261  S.W.2d  435  (Ky.).  In  action 
for  declaration  as  to  rights  of 
contractors  to  recover  contract 
price  where,  under  penalty  con- 


tract, there  was  question  as  to 
whether  work  was  completed  on 
time,  evidence  supported  finding 
that  work  was  substantially  com- 
pleted on  time. 
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CHAPTER  13 

QUESTIONS  RELATING  TO  LIENS,  DEEDS,  LEASES 
EASEMENTS,  AND  PROPERTY  RIGHTS 

Sec. 

596.  Liens  and  Priorities  on  Property 

597.  Duty  With  Respect  to  the  Erection  and  Maintenance  of  Party   W*a :. 

599.  Easements 

600.  Water  Rights 

601.  Construction  and  Removal  of  Restrictive  Covenants  and  Building 
Restrictions 

602.  Restrictive  Covenants  as  to  the  Right  to  Engage  in  Business  After 
Sale  of  Good  Will 

603.  Rights  in  and  Title  to  Property,  Real  and  Personal 

604.  Quiet  Title 

605.  Possession  of  Real  Estate 

606.  Sufficiency  of  Title  Offered  in  Sales  Contracts 

607.  Declaratory  Actions  as  to  Title  Generally 

608.  Construction  of  Deeds 

609.  Construction  and  Validity  of  Leases 

oil.  Construction  of  Lease  Whether  or  Not  Purchaser  From  Landlord 
Had  a  Right  to  Engage  in  Competitive  Business  with  Tenant  in 
Building 

612.     Landlord  and  Tenant,  Rent  Control  Laws  and  Official  Regulation 

§  596.    Liens  and  Priorities  on  Property 

Purchasers  of  realty  are  not  entitled  to  a  coercive  decree  re- 
quiring a  corporate  vendor  and  its  directors  to  procure  and  record 
releases  of  realty  from  liens  of  underlying  mortgages  thereon  where 
the  same  result  could  be  accomplished  by  money  judgment  rendered 
in  accordance  with  prayers  already  incorporated  within  the  com- 
plaint.*-' 

Where  the  United  States  had  acquired  land  by  eminent  domain 
^nd  such  lands  had  reverted  to  their  former  owner  upon  termina- 
tion of  use  by  the  government,  a  plaintiff,  claiming  to  hold  a  judg- 
ment lien  prior  to  the  government's  eminent  domain  action,  sought, 
in  action  against  Administrator  of  General  Services,  to  reestablish 
such  lien  against  the  owner's  interest.  In  such  a  case,  it  was  held 
that  the  United  States  was  an  indispensable  party  defendant"**' 

Where  a  landlord  executed  a  lease  providing  that  upon  the  ter- 
mination thereof  a  liquor  license  transferred  to  the  tenant  should 
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immediately  revert  to  the  landlord  free  of  all  claims  of  tenant,  and 
such  tenant  failed  to  pay  liquor  bills,  resulting  in  the  suspension  of 
license  which  he  then  transferred  to  a  third  party,  who  paid  bills 
and  was  accepted  as  his  tenant  by  the  landlord  on  a  monthly  basis, 
but  -who  claimed  the  right  to  be  reimbursed  for  the  liquor  bills  paid 
before  he  would  transfer  the  license  to  landlord  on  termination  of 
his  tenancy,  a  justiciable  controversy  was  presented  entitling  land- 
lord to  a  declaratory  decree  as  to  whether  liquor  license  was  subject 
to  a  lien  J  3'^ 

1.    Ala< — Rabren  v.  Andalusia  Lum-  holder,  rather  than  lien  on  prop- 

ber  &  Supply  Co.,  279  Ala.  551,  erty. 

188  So.2d  279.  2.1.   Fla.— Middleton    v.    Plantation 

FU.— James  v.  Golson,  92  So.2d  Homes,  71  So.2d  503  (Fla.). 

180.  4.1.   U.S.— Truman   Fertilizer  Com- 

Ind.— Baxter  v.  Baxter,  138  Ind.  pany  v.  Larson,  196  F.2d  910. 

App.  24,  195  N.E.2d  877.  a.   S.C— Bank  of  Augusta  v.  Satch- 

La.— McLcvy   v.   American    Le-  ^^  Motor  Co.,  249  S.C.  53,   152 

jnon    Housing    Corporation,   227  S.E.2d  676. 

La.  300,  79  So.2d  316.  Sewerage  13.1.   Fla.—James     V.     Golson,     92 

charges  shown  by  schedule  to  be  So.2d  180  (Fla.). 
personal   obligation   of   property 

§  597.     Duty  with  Respect  to  the  Erection  and  Maintenance  of 
Party  Walls 

A  complaint  which  recited  in  substance  that  the  building  of  de- 
fendant encroached  upon  property  conveyed  by  defendant  to  plain- 
tiff's remote  grantor,  and  that  defendant  had  been  in  possession  of 
building  since  conveyance  and  had  collected  and  enjoyed  rents  and 
profits  thereof,  and  which  sought  judgment  determining  plaintiff^s 
title  to  and  right  to  demolish  building  to  extent  of  encroachment 
together  with  an  accounting  for  rent,  stated  a  cause  of  action  for 
relief  under  the  declaratory  judgment  statute.  ^''•^ 

17.1.   Fla.— May  v.  Holley,  59  So.2d 
636  (Fla.). 

§  599.     Easements 

Where  a  statutory  method  of  arbitration  to  apportion  costs  of 
easements  is  provided,  a  plaintiff  having  a  problem  which  could 
be  adjudicated  under  such  statute  cannot  complain  of  the  refusal 
of  a  court  to  render  a  declaratory  judgment  on  the  question,  he 
having  made  no  attempt  to  obtain  relief  under  the  arbitration  stat- 
ute.a^-' 
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19.  Fla. — Mailing  Corp.  v.  Laden 
Corp.,  85  So.2d  607  (Fla.).  Com- 
plaint for  declaratory  decree,  re- 
scission and  cancellation  in  re- 
spect to  agreement  between  de- 
fendant and  plaintiffs'  grantor, 
whereby  defendant  acquired  an 
easement  across  land,  did  not  re- 
veal such  doubt  as  to  plaintiffs' 
position  as  to  bring  them  within 
provisions  of  declaratory  judg- 
ment act. 

N.C.— Hine  v.  Blumenthal.  239 
N.C.  537,  80  S.E^d  458.  A  com- 
pany agreed  to  lease  tract  of 
land  and  easement  in  adjacent 
dead-end  alley  provided  it  could 
close  that  portion  of  alley  ad- 
jacent to  rear  of  tract  The  neigh- 
boring lot  owner  contended  he 
had  easement  rights  in  that  por- 
tion of  alley  company  sought  to 

§  600.    Water  Rights 


close.  Under  such  circumstanct* 
the  owner  of  the  tract  to  b? 
leased  was  entitled  to  have  con- 
troversy as  to  lot  owner's  ri^tf 
adjudicated  pursuant  to  the  de- 
claratory judgment  act. 

21.L  CaL— Whitson  v.  Goudeseonce, 
137  Cal.App.2d  445,  290  P^d  590. 

22.  Mo. — Cantrell  v.  City  of  Carath- 
ersville,  256  S.W.2d  646  (Mo.). 
Where  former  judgment  had 
conclusively  determined  city's 
title  to  easement  for  public  alley, 
declaratory  judgment  action  could 
not  be  used  to  impair  or  qualify 
cit/s  title,  by  declaration  that 
city  could  not  avail  itself  of  ease- 
ment and  exercise  right  to  con- 
trol or  regulate  alley  until  city 
was  determined  to  have  ease- 
ment in  adjoining  land. 


However,  in  a  declaratory  judgment  action  concerning  surplus 
waters  from  a  dam  constructed  by  the  United  States,  city  was  en- 
titled to  have  certain  rights  determined.* '•' 


26.  Ky.— Moore  v.  Snyder,  277  S.W. 
2d  11  (Ky.).  Access  to  water 
flowing  through  stream  onto 
plaintiffs*  land  was  a  valuable 
right,  and  plaintiffs  were  entitled 
to  have  their  rights  to  water  de- 
termined. 

31.1.  U.S^Rank  v.  Krug,  142  F. 
Supp.  1.  Though  city,  which  was 
applicant  to  appropriate  surplus 
waters  in  opposition  to  United 
States  which  had  constructed  a 
dam   and    impounded    waters   of 


river,  was  not  entitled  to  inde- 
pendent declaratory  adjudication 
of  administrative  facts  entering 
into  issuance  of  permit  by  divi- 
sion of  water  resources*  city  was 
nevertheless  entitled  to  a  decla- 
ration of  any  rights  which  it 
might  have  to  receive  water 
from  behind  dam  on  the  basis 
of  substantive  California  law 
aside  from  that  involved  in  the 
determination  of  the  administra- 
tive body. 


§  601.    Construction  and  Removal  of  Restrictive  Covenants  and 
Building  Restrictions 


36.  N.J. — Garnick  v.  Serewitch,  39 
N.J.Super.  486,  121  A.2d  423. 
Landowner  could  obtain  con- 
struction of  a  building  restriction 


imposed  by  a  covenant  contained 
in  a  conveyance  in  his  chain  of 
title  by  action  for  declaratory 
judgment,    or    by    action    under 
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37. 


49. 


statutes  specifically  providing  for       44. 
actions    to    determine    existence 
and  validity  of  covenants,  condi- 
tions, agrreements  or  restrictions 
in  deeds  to  realty. 
N.Y. — Finn  v.  Morgan  Island  Es- 
tates, 124  N.Y.S.2d  645.  holding 
that  in  an  action   for  judgment 
declaring  that  certain  vacant  lots 
-within  restricted  area  were  sub- 
ject to  terms  of  restrictive  cove- 
nant, evidence  did  not  show  that 
lot    owners    intended    to    violate 
restrictive  covenant,  but  in  view 
of  answer  by  the  lot  owners  that 
lots  were  not  subject  to  restric- 
tive   covenant,    when    lots    v/ere 
within  area  that  were  subject  to 
common    plan    of    development 
with    the   respect    to   all   vacant 
lots,    court    would    declare    land 
subject  to  restrictive  covenant. 
Del. — Wilmington     Manor    v. 
Grant,   105   A.2d   783   (Del.Ch.). 
Mere   refusal   by   defendants   to 
sign  release  of  restrictive  cove- 
nants of  deed  did  not  give  rise 
to  any   such   actual   controversy 
over    question     as    to    whether 
changed  conditions   render  such 
restriction  inoperative,  as  would 
give  court  jurisdiction  to  render 
judgment  declaring  that  restric- 
tions   were   no   longer   operative 
because  of  changed  conditions. 

602.     Restrictive  Covenants  as  to 
ness  After  Sale  of  Good  Will 


53. 


Md- — Coomes  v.  Aero  Theatre 
and  Shopping  Center,  Inc.,  207 
Md.  432,  114  A.2d  631.  In  action 
for  declaratory  decree  and  in- 
junction restraining  certain  use 
of  land,  evidence  established  that 
defendants,  who  had  taken  title 
from  complainant's  grantee,  had 
notice  of  restriction  which  was 
contained  in  deed  from  complain- 
ant to  grantee  and  which  had 
been  intended  to  bind  grantee's 
successors. 

N.y.— Baldwinsville  Federal  Sav. 
and  Loan  Ass'n  v.  Bums  Farms, . 
Inc.,    165   N.Y.S.2d   650,   656,   8 
Misc.2d   127,  app.  dism.   170  N. 
Y.S.2d  1022.  5  A.D.2d  807. 

Ky. — Bagby  v.  Stewart's  Execu- 
tors, 265  S.W.2d  75  (Ky.).  A 
landowner,  conveying  residence 
on  part  of  his  land  to  rural  elec- 
tric cooperative  for  commercial 
use  after  commencement  of  ac- 
tion for  declaratory  judgment  in- 
validating covenant  in  his  previ- 
ous deed,  conveying  a  lot  in  same 
tract  of  land  to  another,  against 
use  thereof  for  any  except  strict- 
ly residential  purposes,  lost  right 
to  enforce  such  restriction  by 
abandonment  and  waiver,  as  well 
as  by  change  in  character  of 
neighborhood. 

the  Right  to  Engage  in  Busi- 


55.  N.Y.— Mackoff  v.  Meyer,  102 
N.Y.S.2d  1008.  Where  party  to  a 
contract,  containing  restrictive 
covenant  as  to  manufacture  or 
dealing  in  fire  extinguishers,  de- 


sired to  enter  fire  extinguisher 
business,  action  for  declaratory 
judgment  construing  terms  of 
contract  could  be  maintained. 


§  603.     Rights  in  and  Title  to  Property,  Real  and  Pers<Mial 

In  an  action  for  declaration  of  rights  arising  from  twro  purported 
redemptions  of  realty  although  remedy  against  the  sheriff  might 
appropriately  have  been  a  petition  for  mandate,  since  controversy 


Digitized  by 


Google 


§  604  ACTIONS   FOR    DECLARATORY   JUDGMENTS 


6'it 


with  respect  to  redemptions  revolved  around  the  meaning-  of  the 
statute,  action  for  declaratory  judgment  was  proper.*'-'' 

Where  contentions  in  petition  for  declaratory  judgment  to  deter- 
mine title  to  and  right  of  possession  of  personalty  which  was  al- 
legedly taken  from  petitioner's  hotel  room  by  persons  who  arrested 
him,  took  custody  of  his  personal  effects  without  a  warrant  and 
deposited  them  in  the  police  property  room,  and  that  such  actions 
were  invalid  under  the  Fourth  and  Fifth  Amendments  of  the  Fed- 
eral Constitution,  could  be  determined  in  suit  to  recover  the  per- 
sonalty or  in  an  action  for  damages,  the  trial  court  did  not  abuse 
its  discretion  in  dismissing  petition  for  declaratory  judgment.' ^-^ 


57.  Ala.— Todd  v.  Devaney,  265  Ala. 
486,  92  So.2d  24,  holding  that  bill 
filed  by  grantors'  executors  and 
heirs  and  their  mineral  lessee  for 
judgment  declaring  their  rights 
in  land  conveyed,  presented  jus- 
ticiable controversy  between 
complainants  and  grantee's  suc- 
cessor in  interest  as  to  ownership 
of  mineral  rights  purportedly  re- 
served by  deed. 

N.J. — Say  re  &  Fisher  Brick  Co. 
v.  Dearden,  23  N.J.Super.  453, 
93  A.2d  52.  Where  director  of 
division  of  motor  vehicles  refused 
to  issue  certificate  of  ownership 
recording  encumbrance  of  chat- 
tel mortgage  because  mortgagee 

§  604.    Quiet  Title 


was  not  able  to  produce  out- 
standing certificate  of  ownership 
and  because  the  mortgage  wouW 
be  a  second  mortgage,  an  actual 
controversy  existed  which  was 
sufficient  to  invoke  court's  juris- 
diction under  the  declaratory 
judgments  act. 

Ore.—In  re  Dahl's  Estate,  196 
Ore.  249,  248  P.2d  700. 

58.  Ala.— Henry  v.  White,  257  Ala. 
549,  60  So.2d  149. 

59.1.  Cal.— Salsbery  v.  Ritter,  48  CaL 
2d  1,  306  P.2d  897. 

92.1.  U.S.— Barnes  v.  Kansas  City 
Office  of  Federal  Bureau  of  In- 
vestigation, 185  F.2d  409. 


Where  there  is  no  other  adequate  remedy,  a  declaratory  judg- 
ment action  will  lie.^-'  If  there  is  an  adequate  remedy  in  eject- 
ment'-* or  other  remedy  at  law,'-»  declaratory  action  will  not 
stand. 


93.  CaL— Mackay  v.  Whitaker,  116 
Cal.App.2d  504,  253  P.2d  1021. 
Where  action  for  declaratory  re- 
lief and  to  quiet  title  to  realty 
was  in  fact  one  for  specific  per- 
formance of  an  agrreement  to 
convey,  judgment  g^ranting  such 
relief  could  not  properly  be  en- 
tered in  absence  of  pleading  and 
proof  of  adequacy  of  considera- 
tion. 


N.Y. — Hebrew  Home  for  Or- 
phans and  Aged  of  Hudson 
County,  New  Jersey  v.  Freund, 
208  Misc.  658,  144  N.Y.S.2d  608. 
Where  there  are  conflicting 
claims  or  doubtful  questions  re- 
lating to  title  to  real  property  or 
rights  and  liabilities  under  a 
mortgage  are  to  be  determined, 
actions  for  declaratory  judgment 
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arc  effective  and  properly  main- 
tainable. 

Va. — Roadcap  •  v.  County  School 
Board  of  Rockingham  County, 
194  Va.  201,  72  S.E.2d  250,  hold- 
ing in  declaratory  judgment  ac- 
tion tliat  since  express  contin- 
gency in  deed  that  the  extinction 
of  the  free  public  school  system 
in  Virginia  had  not  yet  happened, 
the  title  to  the  land  remained  in 
the  public  school  system. 
94.  N.Y. — Knocklong  Corp.  v.  Long 
Island  St.  Park  Comm.,  134 
N.Y.S.2d  785.  In  action  under 
real  property  law  against  state 
and  state  park  commission  to 
compel  determination  of  adverse 
claims  to  realty,  assertion  of  de- 
fense and  counterclaim  claiming 
title  in  the  state  by  escheat  prior 
to  tax  sale  on  which  plaintiff's 
claim  to  title  was  based  and  ap- 
propriation by  state  for  a  park- 
way of  all  right,  title  and  inter- 
est in  and  to  the  described  realty 
not  previously  vested  in  the  state 
did  not  divest  supreme  court  of 
jurisdiction,  where  defendants 
asked  for  determination  of  the 
title  to  realty. 

Wash.-— Nethery  v.  Olson,  41 
Wash.2d  173.  247  P.2d  1011. 
Where  purchaser  in  possession  of 
realty  under  contract  of  sale  con- 
tinued to  make  payments  on  pur- 
chase price  in  compliance  with 
contract,  action  by  vendor  for  a 
declaration  of  forfeiture  of  con- 
tract and  a  decree  quieting  title 
to  the  realty  in  vendor  was  not 
barred  by  laches,  though  action 
was  not  commenced  until  more 
than  30  years  after  last  payment 
to  vendor  under  contract 
98.  Ala.— Wolff  v.  Woodruff,  258 
Ala.  1,  61  So.2d  69. 
DeL — Marvel  v.  Barley  Millroad 
Homes,  Inc.,  104  A.2d  908  (Del.). 
In   action   for  declaratory  judg- 


ment as  to  title  to  land  and  to 
remove  cloud  on  title  thereto, 
plaintiff  must  recover  on  the 
strength  of  his  own  title  and  can- 
not rely  upon  the  weakness  of 
the  defendant's  title. 
99.  N.M.— Hallmark  v.  Baca,  61  N.M. 
423,  301  P.2d  527. 
1.1.  DeL— Suplee  v.  Eckert,  120 
A.2d  718  (DelCh.).  Where  plain- 
tiffs claiming  title  through  1939 
sheriff's  deed  resulting  from 
mortgage  foreclosure  were  in 
possession,  plaintiffs  had  no  such 
adequate  remedy  at  law  for  de- 
termination of  title  by  ejectment 
or  declaratory  judgment  as  would 
prevent  their  bringing  action  to 
remove  cloud  on  their  title 
against  defendants  claiming  title 
through  1936  tax  deed. 
N.Y.— Great  River  Realty  Corp. 
V.  Rector,  Churchwardens  and 
Vestrymen  of  Emanuel  Church, 
Great  River,  N.Y.,  134  N.Y.S.2d 
926.  In  acting  upon  complaint 
which  alleged  that  ejectment  ac- 
tion would  have  been  more  cost- 
ly, inconvenient  and  disadvan- 
tageous to  all  parties,  and  which 
prayed  for  declaratory  judgment 
with  respect  to  rights  of  parties 
in  realty  and  for  such  further  re- 
lief as  might  be  proper  and  nec- 
essary, it  was  within  inherent 
power  of  court  to  direct  that  par- 
ty be  let  in  possession  on  pay- 
ment or  deposit  of  $500. 
Tex. — Zamora  v.  Zamora.  241 
S.W.2d  635  (Tex.Civ.App.).  See 
also,  260  S.W.  604.  The  petition 
for  declaratory  judgment  that 
partition  of  decedent's  land,  as 
attempted  by  partition  commis- 
sioners' deed,  joined  in  by  all  of 
decedent's  heirs  except  defend- 
ants, was  valid  and  binding,  set 
forth  parties*  partition  contract 
providing  for  parties'  joinder  in 
partition     deed,     district     court 
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erred  in  dismissing  suit  on 
ground  that  declaratory  judg- 
ment was  not  proper  remedy  un- 
der the  facts  alleged. 

1.2.  Fla.— Cape  Sable  Corp.  v.  Mc- 
Clurg,  74  So.2d  883  (Fla.). 
Where  purchaser  at  sheriff's  sale 
had  action  in  ejectment  to  test 
rights  of  grantee  under  unre- 
corded deed,  action  for  declara- 
tory decree  declaring  purchaser's 
rights  would  not  lie. 

1.3.  Gaw— Sumner  v.  Davis,  211  Ga. 
702,  88  S.E.2d  392.  Heirs  of  de- 
ceased grantee,  claiming  realty 
as  remaindermen  under  deed  by 
which  realty  has  been  conveyed 

§  605.    Possession  of  Real  Estate 


to  their  decedent  to  have  and  i. 
hold  during  her  natural  life  ar^l 
then  to  the  heirs  of  her  bo^ 
had  an  adequate  remedy  at  bv 
against  one  in  possession  znz 
claiming  title  to  such  realty,  a&4 
petition  would  not  lie  for  ja^- 
ment  declaring  rights  of  heirs  as 
remaindermen  in  fee  simple  ot 
the  realty,  in  absence  oi  an  alle- 
gation of  facts  or  c  ire  urns  tanc^5 
showing  necessity  for  adjudica- 
tion of  petitioner's  rights  in  «•- 
der  to  relieve  them  from  risk  oi 
taking  any  future  undirected  ar- 
tion  which  would  jeopardize  their 
interest. 


In  action  for  declaratory  judgment  as  to  right  to  possession  by 
possessor  against  defendant  who  had  entered  upon  land  claimed 
by  plaintiff  and  who  testified  as  to  value  of  fence  he  had  started  to 
construct  but  who  had  not  filed  pleading  seeking  value  of  fence, 
judgment  for  defendant  for  value  of  fence  was  not  justified  bj- 
record.**^ 


2.  Del.— Suplee  v.  Eckert,  120  A.2d 
718  (Del.Ch.)-  Persons  in  pos- 
session cannot  maintain  eject- 
ment action  at  law  for  determi- 
nation of  title  and  their  inability 
to  maintain  such  action  prevents 
them  from  obtaining  declaratory 
judgment  action  at  law  deter- 
mining title. 

Tex.— Slack  v.  Magee  Heirs,  252 
S.W.2d  274  (Tex.),  aff'd  152  Tex. 
427,  258  S.W.2d  797.  That  owner 
of   surface   of   platted   land    had 


such  land  fenced,  including  the 
street  shown  on  plat,  did  not 
prevent  the  state  from  being  in 
constructive  occupancy  of  such 
street,  if  state  had  title  thereto 
for  right-of-way  purposes,  and 
whether  the  state  had  such  pos- 
session could  properly  be  deter- 
mined in  suit  for  a  declaratory 
judgment  determining  the  rights 
of  all  parties  in  such  land. 
2.1.  N.M.— Hallmark  v.  Baca,  61 
N.M.  423.  301  P.2d  527. 


§  606.     Sufficiency  of  Title  Offered  in  Sales  Contracts 

In  a  declaratory  judgment  action  the  court  properly  refrained 
from  making  any  specific  declaration  as  to  the  salableness  of  a  title 
to  realty  involved  in  the  suit.'*-' 


12.    Cal.— Record    Machine    &    Tool 
Co.  V.  Pageman  Holding  Corp., 


42  Cal.2d  227,  266  P.2d  1.  Where 
plaintiff,    who    had   entered    into 
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conditional  sales  contract  for  pur- 
chase of  realty,  personalty  and 
patents  from  defendant,  brought 
action  to  have  its  rights  under 
contract  declared,  and  to  have 
its  damages  for  breach  of  con- 
tract by  defendant  determined, 
upon  determination  that  defend- 
ant had  breached  its  contract  by 
refusing  tender  of  unpaid  bal- 
ance of  purchase  price,  and  re- 
fusing to  transfer  title,  allegedly 


because  of  its  inability  to  give 
good  title  to  certain  patent,  court 
should  have  determined  value  of 
patent  to  which  defendant  could 
not  give  good  title  in  determin- 
ing reduction  to  be  made  in  pur- 
chase price  payable,  and  it  was 
improper  to  merely  declare  that 
all  of  the  property  had  passed 
to  plaintiff. 
12.1.  N.C.— Lide  v.  Mears,  231  N.C. 
Ill,  56  S.E.2d  404. 


§  607.    Declaratory  Actions  as  to  Title  Generally 

Where  a  city  had  a  clear  and  adequate  remedy  to  alleged  inter- 
ference with  its  land  by  the  defendants  under  the  existing  law  by 
an  action  in  ejectment  to  recover  possession  of  its  streets,  no  cause 
of  action  for  a  declaratory  judgment  as  to  width  of  two  of  its  street^ 
Avas  set  out  and  the  trial  court  erred  in  overruling  the  general  de- 
murrers to  such  petition. '••' 


13.   Cal.— Salsbery  v.  Ritter,  48  C.2d 
1,  306  P.2d  897. 

Fla. — Mabry  Corp.  v.  Dobry,  141 
So.2d  335. 

Ga.— Wright  v.  Kelly,  212  Ga. 
769,  95  S.E.2d  688.  app.tr.  95  Ga. 
App.  357,  94  S.E,2d  510.  Peti- 
tion alleging  that  petitioner 
owned  certain  realty  which  he 
purchased  from  a  successor  in 
title  of  defendant  but  that  de- 
fendant was  publicly  asserting 
that  the  deed  from  her  was  a 
forgery  and  void  and  that  she 
was  the  true  owner  of  the  prop- 
erty, and  that  petitioner  had  se- 
cured purchasers  for  the  realty 
but  that  they  had  refused  to  pur- 
chase the  realty  because  of  the 
defendant's  claim,  alleged  a  cause 
of  action  under  the  declaratory 
judgment  statute. 

Guy  v.  Poss,  212  Ga.  724,  95 
S.E.2d  682.  Grantee  was  not  re- 
quired to  bring  any  action  against 
grantor  when  he  subsequently  ac- 
quired title  to  land  he  had  con- 
veyed  to  her  and  could  not  be 


charged  with  laches  in  failure 
to  sooner  bring  action  for  judg- 
ment declaring  title  to  subse- 
quently acquired  land  to  be  in 
her. 

IlL— Powell  V.  Trustees  of 
Schools  of  Tp.  16,  415  111.  236, 
112  N.E.2d  478.  The  rule  that 
a  plaintiff  in  a  judgment  must 
recover  on  strength  of  his  own 
title  and  not  upon  weakness  of 
that  of  his  adversary  is  applicable 
in  an  action  for  declaratory  judg- 
ment as  to  title,  wherein  plain- 
tiff relies  upon  legal  title  as  the 
basis  for  relief  sought. 

Illinois  Power  Co.  v.  Miller,  11 
Ill.App.2d  296,  137  N.E.2d  7a 
Ind.— Baxter     v.     Baxter,      138 
Ind.App.  24,   195   N.E.2d  877. 
Iowa--Herbst    v.    Treinen,    249 
Iowa  695,  88  N.W.2d  820. 
La. — Schwarz     v.     Friedenburg, 
135  So.2d  371. 

Md. — Shapiro  v.  Board  of  Coun- 
ty Com'rs  for  Prince  George's 
County,  219  Md.  298,  149  A.2d 
396. 
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N.Y.— Tausik  v.  Tausik,  235 
N.Y.S.2d  776,  38  Misc.2d  11,  24. 
N.C.— Hubbard  v.  Josey,  267 
N.C.  651,  148  S.E.2d  638;  York 
V.  Newman,  2  N.C.App.  484,  163 
S.E.2d  282. 

Ore. — Crook  v.  Curry  County, 
206  Ore.  350,  292  P.2d  1080.  In 
declaratory  suit  to  determine 
ownership  of  timber  on  the  plain- 
tiffs land,  against  county  which 
had  separately  assessed  and  had 
later  acquired  tax  title  to  tim- 
ber, evidence  established  that 
lumber  company  grantor  had  in- 
serted reservation  in  conveyance 
of  right  to  enter  and  remove 
timber  only  to  give  grantor  op- 
portunity to  remove  down  tim- 
ber, and  that  grantor  did  not  in- 
tend thereby  to  reserve  title  to 
timber  itself. 

Pa. — Stevenson  v.  Stein,  412  Pa. 
478,  195  A.2d  268;  Gucrra  v.  Gal- 


atic,  185  Pa.Supcr.  385.  137  A2£ 
866;  Miller  v.  Csencsits,  S^ 
North.  100;  In  re  O'Brien's 
Trust,  9  Chest.  178;  In  re  Zimas 
Estate,  9  Fiduciary  676,  H 
Luz.L.Reg.  39. 

Tex.— Sabine  River  Authority  of 
Tex.  V.  Willis,  369  S.W.2d  34g: 
State  V.  Fuller,  407  S.W.2d  215: 
State  ex  rcl.  City  of  West  Orange 
V.  City  of  Orange,  300  S.V/2d 
705,  err.  ref.  no  rev.  err;  Salinas 
v.  Gutierrez,  341  S.W.2d  558,  err. 
ref.  no  rev.  err.;  Steelman  t. 
Rosenfeld,  408  S.W.2d  330. 
Vt.— Price  V.  Rowell,  121  Vt.  393, 
159  A.2d  622. 

Wash.— Pittman  v.  Pittman,  64 
Wash.2d  735,  393  P.2d  957;  Lam- 
bert V.  Lambert,  66  Wash.2d  503, 
403  P.2d  664. 

16.1.  Ga.— Bright  v.  City  of  Wash- 
ington, 95  Ga.App.  84,  97  S.E.2d 
163. 


§  608.     Construction  of  Deeds 

Question  of  county's  right  to  sell  a  piece  of  certain  property  to 
the  plaintiff  could  be  determined  by  a  declaratory  judgment  where 
the  entire  tract  involved  had  been  conveyed  to  the  county  by  a  deed 
containing  a  condition  subsequent  and  the  county  had  agreed  to 
such  action.**'^    . 

In  a  village's  action  for  a  declaration  of  parties'  rights  in  a  public 
driveway,  the  trial  court's  holding  in  a  decree  that  the  village 
breached  a  condition  in  deed  dedicating  driveway  to  village  and 
that  the  beach  area  be  so  repaired  as  to  render  the  drive  usable 
throughout  its  length  was  proper.**** 

In  a  declaratory  judgment  action  involving  validity  of  deed  and 
transfer  of  property  by  a  lodge  and  the  validity  of  a  claim  dissolu- 
tion of  the  lodge,  reference  in  regard  to  accounting  was  not  neces- 
sarily warranted  as  plaintiff  appeared  only  as  representing  group 
claimed  to  be  injured  by  transaction  and  which  had  no  access  to 
funds  of  lodge  to  protect  its  interest.*  ^  •  ^ 
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17.     I^.— Orleans  Parish  School  Bd. 
V.  Manson,  126  So.2d  82,  annulled 

241  La.  1029,  132  So.2d  885. 
25.     N,C.— Charlotte  Park  and  Recre- 
ation   Commission   v.    Barringer, 

242  N.C  311,  88  S.E.2d  114. 
Court  was  empowered  to  enter 
judgment  under  declaratory  judg- 
ment act  as  to  validity  of  deed 
restrictions  and  reverter  clauses 
in  deeds. 

26.1.  N.Y.— E.  C.  Brown  Co.  v.  On- 
tario County,   123  N.Y.S.2d  546. 

26.2.  IlL— Village  of  Lake  BluflF  v. 
Dalitsch,  415  111.  476,  114  N.E.2d 
654. 

29.  DcL — Cashvan  v.  Darling,  107 
A^d  896  (Del.).  In  action  by 
purchaser  for  judgment  declar- 
ing that  certain  land  in  tract 
which  was  being  developed  for 
housing  purposes  was  not  sub- 
ject to  restrictive  covenant  con- 
tained in  deed  isstied  by  seller 
lot  owner,  surrounding  circum- 
stances could  not  be  considered 
in  construing  provision  contained 
in  deed  which  permitted  any  own- 
er of  any  other  lot  in  tract  to 
bring  an  action  to  prevent  vio- 
lation of  restriction  when  effect 
of  considering  surrounding  cir- 
cumstances would  be  to  reform 
the  instrument  under  the  guise 
of  construction. 

Ga.— Guy  v.  Poss,  212  Ga.  724, 
95  S.E.2d  682.  In  grantee's  suit 
for  judgment  declaring  her  to  be 
owner  of  certain  land  described 
in  her  deed  but  not  actually 
owned  by  grantor  until  subse- 
quent to  execution  of  deed,  grant- 
or's testimony  that  he  had  not 
intended  to  convey  after-acquired 
land  could  not,  in  absence  of 
prayer  by  him  for  reformation 
of  deed,  make  issue  of  fact  for 
jury. 

Bond  V.  Ray,  83  Ga.App.  817, 
65  S.E.2d  30,  appeal  tr.  207  Ga. 


559,  63  S.E.2d  399.  Petition  con- 
taining allegation  that  defendant 
was  now  asserting  that  her  deed 
to  petitioner  was  void  because 
she  was  insane  at  time  it  was 
executed  and  that  petitioner 
could  not  with  safety  and  se- 
curity sell  property  because  of 
uncertainty  as  to  validity  of  deed 
which  had  been  made  after  grant- 
or had  been  adjudicated  person 
of  unsound  mind  set  forth  facts 
entitling  plaintiff  to  declaratory 
judgment. 

Md-— Bowie  v.  Bowie,  208  Md. 
623,  119  A.2d  436.  In  suit  for 
declaratory  decree  for  construc- 
tion of  deed,  where  language  of 
deed  was  clear,  relevant  circum- 
stances, if  any,  other  than  parol 
evidence  tending  to  vary  mean- 
ing of  deed,  were  not  alleged, 
and  there  was  no  request  for 
leave  to  amend,  chancellor  could 
decide  case  on  demurrer  with- 
out requiring  answer  and  with- 
out permitting  introduction  of 
evidence  to  aid  in  construction 
of  deed  or  permitting  amendment 
of  bill. 

31.1.  CaL— Keeler  v.  Schulte,  300 
J*.2d  51  (CaL). 

33.  Tex. — Montgomery  v.  Ebony 
Hills  Improvement  Co.,  229  S.W. 
2d  830  (Tex.).  Where  conflicting 
claims  had  been  made  as  to  own- 
ership of  and  right  to  a  mineral 
interest  in  land  conveyed  by  deed, 
and  an  opportunity  to  profit  by 
virtue  of  the  ownership  existed, 
and  it  was  important  to  have 
rights  of  parties  determined  in 
order  that  property  be  dealt  with 
safely  and  legally  and  that  min- 
eral-bearing possibilities  be  ex- 
ploited, construction  of  the  deed 
was  a  proper  subject  for  a  de- 
claratory judgment. 

42.  Md. — Willoughby  v.  Trevisonno, 
202  Md.  442.  97  A.2d  307.  Under 
deed  conveying  realty  to  grantee 
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for  life  with  full  power  to  convey 
or  otherwise  dispose  of  it  and 
remainder  to  her  two  named 
daughters  as  joint  tenants  with 
right  of  survivorship,  interest  of 
remaindermen  in  the  realty, 
whether  a  contingent  remainder 
or  vested   remainder   subject    to 


being  divested,  was  sufficient  to 
entitle  one  of  the  remaindermen 
to  maintain  suit  for  a  decree  de- 
claring subsequent  convcyanccf 
by  life  tenant  to  the  other  re- 
mainderman in  fee  simple  void 
on  ground  of  mental  incompe- 
tency and  undue  influence. 


§  609.    Construction  and  Validity  of  Leases 

There  was  no  privity  of  estate  or  contractual  relationship  be- 
tween the  sublessee  and  the  purchaser  of  leased  premises  vs'ith 
knowledge  of  the  sublessee's  equity,  as  would  justify  the  court  in 
rendering  a  declaration  that  the  sublease  was  invalid.**-^ 

Where  equity  decreed  that  the  circumstances  warranted  allowing 
the  lessee  to  occupy  the  premises  for  the  full  term  of  tKe  unacknowl- 
edged renewal  leases  agreement,  upon  the  request  of  the  lessor,  the 
lessee  would  be  ordered  to  reconvert  premises  to  a  single  room  at 
lessee's  expense.''^'' 

Upon  default  by  lessee  corporation  in  payment  of  taxes  pursuant 
to  terms  of  a  99-year  lease  of  hotel,  which  had  been  placed  on  record, 
lessor,  in  view  of  provisions  of  lease,  properly  proceeded  in  equity 
to  obtain  termination  of  lease,  appointment  of  receiver  and  declara- 
tion of  landlord's  lien  and  other  relief  incidental  thereto.'^*' 

Where  new  lessees  had  never  been  in  possession  of  realty,  fact 
that  the  landlord,  having  leased  realty  to  them,  was  not  entitled  to 
immediate  possession  did  not  preclude  the  landlord  from  maintain- 
ing an  action  in  ejectment  to  put  the  new  lessees  in  possession  or 
from  obtaining  a  course  of  relief  against  the  former  tenants  claiming 
right  to  possession  under  an  oral  lease  after  the  direction  of  a  ver- 
dict declaring  an  oral  lease  invalid.^*-' 


43.  CaL — Lachman  Brothers  v. 
Muenzer,  143  Cal.App.2d  520,  300 
P.2d  295.  Where  complaint  plead- 
ed execution  of  two  leases,  al- 
leged that  second  lease  was  re- 
newal of  first,  invoked  cancella- 
tion clause  and  pleaded  assign- 
ment, where  answer  admitted  ex- 
ecution of  lease  and  alleged  sec- 


ond lease  was  new  lease  and 
where  lessee  introduced  second 
lease  into  evidence,  pleading  and 
evidence  in  action  by  assignee 
against  lessee  for  declaratory  re- 
lief presented  issues  of  rights  of 
parties  under  reneu'al  and  can- 
cellation clause  of  lease. 
Mettler  v.    Braly,    148   C.A.2d 
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652.  307  P.2d  419;  Browning  v. 
Aymard,  36  Cal.Rptr.  604,  224 
C.A.2d  277. 

Fla. — Piatt  V.  General  Develop- 
ment Corp..  122  So.2d  48;  Tulip 
Realty  Co.  of  Fla.  v.  Fuhrer,  155 
So.2d  637;  Marconi  v.  Schimmel. 
181  So.2d  167.  app.  after  remand 
210  So.2d  22;  Hollywood  Shop- 
ping Plaza,  Inc.  v.  Schuyler,  179 
So.2d  573. 

Ga.~Rinker     v.      Sparks,      109 
Ga.App.  810.  137  S.E.2d  514. 
Iowa— In  re  Turner's  Estate,  250 
Iowa  795,  96  N.W.2d  481. 
Law — Orleans  Parish  School  Bd. 
V.  Manson.  126  So.2d  82,  annulled 
241  La.  1029,  132  So.2d  885. 
Md* — ^Weber   v.    Crown    Central 
Petroleum   Corp.,   214   Md.    115, 
132  A.2d  857. 

N.M.r— Brannon  v.  Farmer,  54 
N.M.  299,  223  P.2d  575.  In  action 
by  lessee  for  a  judgment  declar- 
ing the  rights  of  the  parties  un- 
der an  agricultural  lease,  defend- 
ant lessor  could  apply  to  district 
court  for  an  order  declaring  her 
right  under  lease  to  have  bean 
rental  delivered  at  the  farm  and 
court  could  compel  compliance 
with  such  order. 
N.y. — Stuart  v.  Kingsview 
Homes,  Inc.,  185  N.Y.S.2d  442, 
16  Misc.2d  492,  app,  dism.  214 
N.Y.S.2d  705,  13  A.D.2d  519;  Al- 
len v.  Thousand  Island  Park 
Corp.,  186  N.Y.S.2d  861,  18 
Misc.2d  1079,  aflFd.  202  N.Y.S.2d 
1011,  11  A.D.2d  623. 
Pa. — County  Amusement  Co.  v. 
Johnstown  SchifTs,  Inc.,  37  D.  & 
C.2d  290;  Rea  &  Derick,  Inc.  v. 
Lancaster  Shopping  Center.  60 
Lanc.Rcv.  191. 

Washw — Interstate  Hosts,  Inc.  v. 
Airport  Concessions,  Inc.,  71 
Wash.2d  487.  429  P.2d  245. 
Wia. — F.  Rosenberg  Elevator  Co. 
V.  Goll,  18  Wis.2d  355,  118 
N.W.2d  858. 
44.  Ala. — Dozicr    v.    Troy    Drive-in 


Theaters.  265  Ala.  93,  89  So.2d 
537.  Where  owner,  in  action  by 
lessee  for  specific  performance 
of  option  in  99-year  lease  to  pur- 
chase property,  sought  declara- 
tion by  cross-bill,  that  lease,  be- 
cause neither  acknowledged  nor 
proved,  extended  only  for  20 
years,  under  statute,  court  prop- 
erly ignored  cross-bill,  as  pre- 
senting justiciable  controversy, 
and  as  possibly  never  justiciable 
in  view  of  fact  that  option  may 
be  exercised  within  20-year  pe- 
riod. 

CaL — Goodman  v.  Jones,  142  Cal. 
App.2d  775,  299  P.2d  424.  Where 
lease  of  furniture  factory  provid- 
ed, inter  alia,  that  tenant  would 
comply  with  rules  and  regula- 
tions of  government  authority 
and  landlord  would  bear  expense 
of  any  "structural  building  re- 
pairs and  modifications,"  quoted 
words  were  ambiguous  with  re- 
spect to  whether  it  was  duty  of 
landlord  or  tenant  to  make  cer- 
tain changes,  including  replace- 
ment of  bearing  walls  for  com- 
pliance with  the  fire  ordinances, 
and,  in  tenant's  action  for  de- 
claratory judgment  under  lease 
as  to  its  rigbts.  it  was  prejudicial 
error  for  trial  court  to  exclude 
tenant's  proffered  parol  evidence 
as  to  parties'  intentions  and  to 
hold  as  a  matter  of  law  that  lease 
obligated  tenant  to  make  such 
repairs. 

IlL— C  N.  Johnson  Realty  Corp. 
V.  Mansfield  Bldg.  Corp.,  5  111. 
App.2d  310,  125  N.E,2d  671.  De- 
cree in  suit  for  judgment  con- 
struing sublease  could  implement 
true  agreement  of  parties,  even 
though  eflFcct  was  to  reform  the 
lease. 

Minn. — Midcontinent  Petroleum 
Corp.  V.  Narverud  Motor  Co., 
238  Minn.  84,  55  N.W.2d  626. 
Where    complaint    alleged    that 
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controversy  had  arisen  between 
plaintiff  lessee  and  defendant  les- 
sors concerning  whether  the 
lease  and  a  stipulation  entered 
into  between  the  parties  were 
valid  and  enforceable,  the  mean- 
ing and  validity  of  terms  of  the 
lease  and  stipulation,  and  rights 
of  the  parties  thereunder,  and 
defendant  admitted  the  contro- 
versy had  arisen,  action  for  a 
declaratory  judgment  would  lie. 

Pa. — Di  Loreto  v.  Marsidell,  Inc., 
46  Erie  128,  13  Fiduciary  614. 
Wis.— Milwaukee  Hotel  Wiscon- 
sin Co.  V.  Aldrich,  265  Wis.  402, 
62  N.W.2d  14.  Where  main  ques- 
tion involved  was  validity  of  pur- 
ported lease  and  uncertainty  with 
relation  to  validity  of  lease  was 
legal  uncertainty  where  conse- 
quential relief  was  sought,  cir- 
cuit court  did  not  abuse  its  dis- 
cretion by  determining  case  un- 
der statute  authorizing  declara- 
tory judgment,  and  resulting 
judgment  was  res  judicata. 
45.  N.Y.— Rosenfeld  v.  American 
Arts  Textile  Printing  Company, 
115  N.Y.S.2d  21.  Actions  involv- 
ing rights. of  parties  under  a  lease 
and  a  construction  and  applica- 
bility of  the  emergency  rent  con- 
trol statute  were  proper  subjects 
for  determination  by  declaratory 
judgment. 

532  Fulton  Street,  Inc.  v. 
Crown  Drug  Stores,  Inc.,  113 
N.Y.S^d  48,  appeal  dismissed  113 
N.Y.S.2d  748. 

Terminal  News  v.  N.Y.  Ave. 
Holding  Co.,  277  App.Div.  1060, 
100  N.Y.S.2d  962.  In  an  action 
for  declaratory  judgment  by  ten- 
ant holding  over  under  an  agency 
commercial  space  rent  control 
law  after  expiration  of  lease, 
wherein  tenant  asserted  that  con- 
troversy existed  as  to  interpre- 
tation   of    lease    clause    stating 


rights  of  parties  upon  the  takir: 
of  any  portion  of  the  property  : 
condemnation,  order  gfranti-, 
landlord's  motion  to  dismiss  t^' 
complaint  was  not  an  abuse  - 
discretion. 

Syroma  Realty  Corp.  v.  F- 
kelstein,  98  N.Y.S.2d  908. 
47.  N.Y, — Golenpaul  v.  Frankcl,  ^• 
App.Div.  941.  138  N.Y.S^d  70- 
Whether  plan  for  cooperative 
tenant  ownership  of  apartmcr/ 
building  would  result  in  creatirr 
such  cooperative  corporation  of 
association  as  would,  tinder  reg- 
ulation promulgated  by  State 
Housing  Rent  Commission,  en- 
title buyers  of  stock  in  corpora- 
tion to  certificates  permittin? 
eviction  of  statutory  tenants  who 
did  not  exercise  privilege  of  buy- 
ing stock  was  primarily  a  ques- 
tion for  commission,  subject  only 
to  limited  judicial  review,  an<1 
where  time  for  tenants  to  buy 
such  stock  and  obtain  such  leases 
had  already  passed,  court  would 
not  determine  question  in  first 
instance  by  declaratory  judg- 
ment, especially  in  absence  of  a 
showing  that  sale  price  to  al- 
leged cooperative  tenants  had 
been  collusive  or  contrived. 

City  Bank  Farmers  Trust  Co. 
V.  Short,  120  N.Y.S.2d  574. 
Where  landlord  knew  that  de- 
spite contrary  provisions  of  lease, 
lessee  of  16-room  apartment  in- 
tended to  rent  to  more  than  four 
roomers,  contrary  to  multiple 
dwelling  law,  but  no  complaint 
was  made  by  landlord,  landlord's 
successor  was  not  entitled  to  de- 
claratory judgment  declaring 
rental  agreements  between  lessee 
and  roomers  were  void. 

54.   Cal.--Karbelnig  v.  Brothwell,  53 
Cal.Rptr.  335,  244  C.A.2d  333. 
Pla.— Tulip  Realty  Co.  of  Fla,  v. 
Fuhrer,  155  So.2d  637. 
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Tenn. — Sherman  v.  Southern  Ad- 
vertising   Company,    200    Tenn. 
262,  292  S.W.2d  36.  Where  sub- 
lessee was  not  in  default  under 
sublease,  and  purchaser  of  realty 
had  actual  notice  of  sublessee's 
equity,     when     purchaser     pur- 
chased the  realty,  the  purchaser 
was   not   entitled   to   declaratory 
judgment  that  the  lease  was  in- 
valid. 
55.   Cal.— Karbelnig  v.  Brothwell,  244 
CA.2d  333,  53  Cal.Rptr.  335. 
Pla.— Tulip  Realty  Co.  of  Fla.  v. 
Fuhrer.  155  So.2d  637. 
58.   Conn. — Connecticut    Land    & 
Mortgage    Co.    v.    Lesser,    136 
Conn.  580,  11  A.2d  805.  In  ten- 
ant's  action   against   lessors   for 
declaratory     judgment     as     to 
party's  rights  in  connection  with 
tenant's   assignment   of   lease   to 
one  who  is  not  party  to  action, 
question  whether  defendants  have 
right  to  exact  from  assignee  de- 
posit of  amount  deposited  with 
defendant  by  plaintiff  as  security 
for   performance   of    his   obliga- 
tions under  lease  in  event  of  re- 
turn of  plaintiff's  deposit  to  him, 
cannot  be  decided,  but  must  be 
determined  in  another  action  be- 
tween assignee  and   lessors. 
61.   CaL — Lachman     Brothers    v. 
Muenzer,  143  Cal.App.2d  520,  300 
P.2d  295.  In  action  by  lessor's  as- 
signee against  lessee  for  declara- 
tory relief,  determination  of  as- 
signee's   future    right    to    cancel 
lease    was    within    discretion    of 
trial  court  to  decide. 
Fla.— Kanter  v.  Safran,  82  So.2d 
508   (Fla.).  In  suit  by  assignees 
of  hotel  lease  for  declaration  of 
their  rights  under  lease  and  as 
to    security    deposit    by    original 
lessees,  cancellation  of  lease,  and 
injunction  against  prosecution  of 
lessors'   suit   for   past   due   rent, 
supplemental   proof,   which    was 


mostly  merely  cumulative  of  evi- 
dence which  supreme  court,  on 
prior  appeal,  held  insufficient  to 
support  decree  for  plaintiffs,  and 
additional  evidence  that  lessors 
entered  into  new  five-year  lease 
with  third  parties,  was  insuffi- 
cient to  establish  lessors'  alleged 
abandonment  of  their  right  to 
relet  premises  for  lessees'  ac^ 
count  after  plaintiff  lessees'  de- 
fault, entry  into  new  lease  being 
consistent  with  and  in  support 
of  lessors'  avowed  intent  to  relet 
for  original  lessees'  account. 
Ohio— Jaffee  v.  Patterson  Realty 
Co.,  133  N.E2d  655  (Ohio  App.). 
In  suit  for  specific  performance 
of  a  contract  Whereby  plaintiff's 
assignor  and  defendant  agreed  to 
enter  into  a  proposed  lease  for 
a  store-room  and  for  a  decree 
that  the  lease  of  the  codefend- 
ant  for  the  same  premises  be 
held  subservient  to  that  of  plain- 
tiff, wherein  the  court  of  appeals 
found  for  plaintiff  and  that  the 
codefendant  had  actual  knowl- 
edge of  the  plaintiff's  claim  to 
a  lease,  the  court  had  jurisdic- 
tion to  order  the  codefendant 
upon  demand  to  vacate  the  prem- 
ises. 
62.1.  Tenn. — Sherman  v.  Southern 
Advertising  Company,  200  Tenn. 
262,  292  S.W.2d  36. 

66.  N.y.— Ruth  v.  S.  Z.  B.  Corp., 
153  N.Y.S.2d  163,  2  Misc.2d  631, 
affd.  158  N.Y.S.2d  754,  2  A.D.2d 
970;  Loudave  Estates,  Inc.  v. 
Cross  Roads  Imp.  Co.,  203 
N.Y.S.2d  966,  26  Misc.2d  522. 
Vt — Rutland  Amusement  Co.  v. 
Seward,  127  Vt.  324,  248  A.2d 
731,  733. 

69.  N.Y.— Koss  Holding  Corp.  v. 
Liquori,  99  N.Y.S.2d  482,  holding 
that  controversy  as  to  whether 
tenant  had  exercised  option  to 
renew   lease  or  was  a   statutory 
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tenant  was  proper  subject  of  de- 
termination in  declaratory  judg- 
ment action. 

Wash. — Blume  v.  Bohanna,  38 
Wash.2d  199.  228  P.2d  146.  De- 
claratory judgment  action  is 
proper  to  obtain  judicial  inter- 
pretation of  renewal  option  pro- 
vision in  lease. 
71.1.  Ohio— Walter  C.  Pressing  Co. 
V.  Hogan,  99  Ohio  App.  319,  133 
N.E.2d  419. 

74.  Fla.— Hyman  v.  Cohen,  7Z  So.2d 
393  (Fla.).  Tenant  claiming  there 
has  been  a  mutual  cancellation  of 
lease  by  parties  and  he  was  en- 
titled to  return  of  securities  de- 
posited, which  lease  authorized 
landlord  to  forfeit  only  in  event 
of  tenant's  default,  did  not  have 
adequate  remedy  at  law  and  was 
entitled  to  maintain  action  under 
declaratory  judgment  act. 

N.Y. — Shuck  V.  Morduchovitz, 
151  N.Y.S.2d  209.  Where  agree- 
ment between  plaintiff  and  de- 
fendant provided  that  no  party 
should  sell  his  interest  in  oil 
leases  until  amount  invested  by 
parties  had  been  repaid,  unless 
other  parties  were  given  right 
to  purchase  interest,  and  defend- 
ants desire  to  sell  their  interest 
for  $90,000,  and  they  agreed  with 
plaintiff  that  agreement  should 
be  interpreted  to  mean  that  party 
desiring  to  sell  his  interest  should 
offer  it  to  the  other  parties  for 
its  fair  and  reasonable  market 
value,  there  was  no  necessity  for 
plaintiff  resorting  to  declaratory 
judgment 

75.  N.Y.— Gilligan  v.  Tishman  Real- 
ty &  Const.  Co..  Inc.,  118  N.Y.S. 
2d  570.  Where  time  for  tenants 
to  buy  proprietary  lease  or  stock 
in  alleged  cooperative  apartment 
building  had  passed,  court  would 
not  grant  declaratory  judgment 
as  to  legality  of  plan  to  convert 
commercial     into     cooperative 


apartment  bouse  and  to  sell  stock 
and  proprietary  leases  to  tenants. 

79.  La^ — Monsanto  Chemical  Co.  t. 
Southern  Natural  Gas  Co.,  234 
La.  939,  102  So.2d  223. 

Tax.— Texas  Oil  &  Gas  Corp.  t. 
Vela,  405  S.W.2d  68,  set  aside. 
Sup.,  429  S.W.2d  866. 

80.  Ky. — McMillan  v.  Bailey- Darby ' 
Coal  Corp..  251  S.W.2d  225 
(Ky.).  Where  defendant  in  de- 
claratory judgment  action  w-as 
found  to  be  entitled  under  coal 
lease  to  develop'  land  for  coal 
mining  purposes  free  from  hin- 
drance, and  it  was  found  that 
timber  on  land  could  not  be  re- 
moved and  rights  granted  to 
plaintiff  under  contract  of  sale 
of  timber  could  not  be  exercised 
without  materially  interfering 
with  operation  of  defendant  in 
mining  coal,  so  that  plaintiff  was 
not  entitled  to  enter  and  remove 
timber,  plaintiff  could  not  object 
to  action  of  trial  court  in  re- 
quiring plaintiff  to  execute  bond 
to  defendant  conditioned  that 
plaintiff  should  pay  damages  re- 
sulting from  plaintiffs  interfer- 
ing with  rights  of  defendant  as 
a  condition  of  plaintiffs  being 
permitted  to  enter  and  remove 
timber. 

80.  La. — Crow  Drilling  &  Producing 
Co.  v.  Hunt.  254  La.  662.  226 
So.2d  487. 

89.  Matt. — Elm  Farm  Foods  Co.  v. 
Cifrino,  328  Mass.  549,  105  N.E. 
2d  366.  Under  lease  giving  lessor 
right  to  terminate  lease  on  sixty- 
days  notice  but  requiring  that  he 
should  not  give  notice  so  long  as 
lessee  performed  according  to 
other  conditions  of  lease,  lessee, 
who  could  not  as  practical  mat- 
ter continue  in  effective  posses- 
sion of  its  rights  under  lease 
without  specific  performance  of 
lessor's  covenant  not  to  give  no- 
tice, had  no  plain,  adequate  and 
complete   remedy   at   law   which 
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would   preclude  its  right  to  in-  drove   automobiles    to    adjoining 

junction  and  to  bring  a  bill  for  lot  over   leased   premises,   lessee 

declaration  of  rights.  was    entitled    to    a    declaratory 

94.1.   Fla.— Mayflower    Associates,  judgment  to  construe  applicabil- 

Inc.    V.    Elliott,    81     So.2d    719  «ty   of   rental    provision    to    fees 


(Fla.). 


charged   for   parking   on   an    ad- 


96.   U.S.-Alabama  Vermiculite  Corp.  ^t""^^  ^\u       ^   -7    t>    r 

T>  *^  10A    17  c ^     AA1  N.Y, — Ruth  V.  S.  Z.  B.  Corpora- 

Patterson,    124    F.Supp.    441.  ._     ,„    xT^/co^    1^,     A.^u.-. 


V. 

The  retention  of  right  to  declare 


tion,    155   N.Y.S.2d    163.    Where 
dispute  was   whether  arbitrators 


a  breach   of  mining  lease  when  j„  determining  the  value  of  prop- 

there  was  no  breach  is  without  ^^y  ^„  ^^j^^  ^^^^  ^^^  ^^^  ^^^^ 

legal  effect.  renewal   term    was   to   be   based 

1.    CaL— Lawrence    Barker,    Inc.    v.  ^^^y    take    into    account    its    re- 

Briggs,  39  Cal.2d  654,  248   P.2d  stricted  use  under  the  provisions 

897.  Where  a  lease  based  portion  of  the  underlying  lease,  the  case 

of  parking  lot  rent  on  percentage  was  an  appropriate  one  for  de- 

of  gross  income  derived  in  any  claratory  judgment, 
manner,    directly    or    indirectly,       12.I.    Ohio— Hipsher  v.   Hunter,   114 

from  the  use  or  occupancy  of  the  X.E.2d  842  (Ohio),  affirmed  114 

lot.  and  lessee  used  adjoining  lot  N.E.2d  847  (Ohio  App.). 
as    overflow    for    leased    lot    and 

§  611.  Construction  of  Lease  Whether  or  Not  Purchaser  from 
Landlord  Had  a  Right  to  Engage  in  Competitive  Business 
with  Tenant  in  Building 

In  an  action  by  a  lessor  against  a  lessee  for,  declaratory  relief 
involving  the  lease  of  space  in  a  store  to  a  shoe  department,  wherein 
the  lessee  claimed  exclusive  right  to  operate  shoe  department, 
although  the  lease  contained  no  express  provision  to  that  effect,  the 
question  when  conduct  of  another  shoe  department  by  lessor  would 
amount  to  a  breach  of  covenant  of  quiet  possession  and  constitute 
a  constructive  eviction  of  lessee  would  not  be  determined.  ^^'^ 

14.1.    CaL— Stockton   Dry  Goods  Co. 
V.  Girsh,  36  Cal.2d  677,  227  P.2d  1. 

§  612.  Landlord  and  Tenant,  Rent  Control  Laws  and  Official 
Regulation 

The  construction  and  applicability  of  rent  control  statutes  are 
proper  subjects  for  determination  by  a  declaratory  judtrment  ac- 
tion.'''•^ 

During  a  period  of  rent  control,  the  rent  administrator  for  an 
area  could  maintain  an  action  for  injunction  and  declaratory  relief 
in  order  to  protect  the  interests  of  tenants  protected  by  statute 
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against  the  claims  of  other  persons  to  possession  based   upon  a 
questionable  scheme  of  cooperative  ownership.  ^'-^ 


17.1.  U.S.— Heather  Hall  Corp.  v. 
Haines,  90  F.Supp.  280.  In  an  ac- 
tion for  declaratory  judgment 
that  premises  were  free  from 
rent  control,  plaintiff's  motion 
for  nonsuit  would  be  denied  on 
ground  of  injustice  in  permitting 
plaintiff  to  discontinue  action, 
since  question  of  status  of  prem- 
ises involved  rights  of  third  per- 
sons who  were  tenants  against 
whom  eviction  proceedings  were 
pending. 

Adelkopf  V.  Sherrard,  218 
F.2d  591.  Under  defense  produc- 
tion act,  property  owners  seek- 
ing to  have  rent  refund  order 
vacated  were  entitled  to  declara- 
tory judgment  of  invalidity,  bind- 
ing on  district  court,  which  had 
entered  (and  temporarily  stayed) 
judgment  enforcing  rent  refund 
order,  even  though  defendant  of- 
fice of  defense  mobilization  had, 
during  pendency  of  suit  to  va- 
cate, rescinded  its  rent  order: 
and  emergency  court  of  appeals 
would  grant  such  relief,  notwith- 
standing possibility  of  relief  to 
property  owner  by  application 
to  district  court,  such  relief  be- 
ing discretionary  with  district 
court. 

Matt. — Nayor  v.  Rent  Board  of 
Brookline,  334  Mass.  132,  134 
N.E.2d  419.  Where  local  rent 
control  had  terminated  without 
saving  clause,  tenant's  proceed- 
ing for  declaratory  relief  for  raise 
in  rent  of  apartment  has  become 
so  moot  that  the  complaint  would 
be  dismissed. 

N.J.— Wagner  v.  Ligham,  39  XJ. 
Super.  13,  120  .A.2d  474.  Where 
some  of  state  rent  control  direc- 
tor's regulations,  which  were 
challenged  by  landlords,  were  not 
shown    to    have    even    a    remote 


bearing  on  any  action  contem- 
plated by  landlords,  such  land- 
lords would  not  be  entitled  to 
declaratory  relief  with  respect  to 
such  regulations. 

Jamouneau  v.  Harper,  16  X.J. 
500,  109  A.2d  640.  An  action  in 
which  landlord  sought  to  deter- 
mine amount,  if  any,  to  "which 
his  lawful  rent  was  restricted 
by  state  rent  control,  and  in 
which  landlord  raised  inquiry  in- 
volving questions  of  construction 
and  validity  arising  from  such 
statute,  was  one  within  jurisdic- 
tional clause  of  declaratory  judg- 
ment act. 

N.Y.— Keith  v.  Weinberg,  148 
N.Y.S.2d  72. 

Barbee  v.  2639  Corporation,  234 
App.Div.  298,  130  N.Y.S.2d  75a 
Tenant's  complaint  requesting:  de- 
claratory judgment  and  injunc- 
tion against  landlord's  action  in 
allegedly  converting  nature  of  oc- 
cupancy of  apartment  in  prox- 
imity to  tenant's  leased  apart- 
ment from  residential  to  busi- 
ness and  otherwise  interfering 
with  a  variety  of  services  that 
tenant  received  on  date  when 
emergency  housing  rent  control 
law  became  effective  requested 
relief  as  to  matters  upon  which 
administrative  agency  had  juris- 
diction and  power  to  act.  and 
supreme  court  had  no  jurisdic- 
tion to  hear  the  cause. 

Tropp  V.  Knickerbocker  Vil- 
lage, 122  N.Y.S.2d  350.  Tenants 
of  limited  dividend  housing  cor- 
porations who  contended  that 
amendment  of  public  housing  law 
providing  that  tenant  whose  in- 
come exceeds  the  statutory  ratio, 
but  not  beyond  a  certain  point, 
may  be  permitted  by  housing  cor- 
poration to  remain  in  possession 
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of  his  apartment  at  a  rental  in- 
crease in  proportion  to  his  abil- 
ity to  pay,  was  violative  of  fed- 
eral and  state  constiti^tions.  cowld 
maintain  a  declaratory  judgment 
proceeding,  when  the  facts  were 
not  in  dispute. 

Garay  v.  Todros,  121  N.Y.S.2d 
769.  Where  landlord  planned  to 
effect  major  reconstruction  of 
premises  desired  to  evict  tenants 
on  ground  that  reconstruction 
constituted  demolition,  landlords 
could  avoid  danger  of  different 
rulings  as  to  meaning  of  "demo- 
lition" by  state  rent  commission 
under  residential  rents  law  and 
court  under  commercial  rent  law 
by  first  bringing  action  before 
state  rent  commission  and  court 
would  refuse  to  entertain  action 


for  declaratory  judgment  as  to 
meaning  of  demolition  under  two 
statutes. 

Rosenfeld  v.  American  Arts 
Textile  Printing  Company,  115 
N.Y.S.2d  21.  In  an  action  for 
judgment  declaring  landlord's 
right  to  discontinue  sale  of  live 
steam  to  statutory  tenants  where 
little  evidence  was  offered  on 
question  of  whether  amendment 
to  rent  control  law  was  intended 
to  permit  such  discontinuance 
where  public  utilities  supply  was 
unavailable,  declaratory  judgment 
would  not  be  entered  but  case 
would  be  reopened  for  further 
consideration  of  such  issue. 
18.1.  N.Y.— McGoldrick  v.  Sterling, 
283  App.Div.  88,  126  N.Y.S.2d 
803. 
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§  615.     Insurance  and  Rights  under  Policies,  Generally 

An  action  by  an  insurance  company  to  determine  coverage  will 
not  necessarily  lie  when  the  allegations  in  the  action  disclose  that 
the  company  contends  that  facts  which  would  give  rise  to  liability 
do  not  exist ;  and  in  any  event,  it  is  probable  that  litigation  between 
the  insured  and  a  third  party  may  result  in  a  finding  for  the  insured, 
thereby  releasing  the  company  from  all  liability.^-' 

Where  the  question  to  be  adjudicated  in  an  insurance  company's 
action  for  judgment  allowing  it  to  disclaim  liability  under  a  policy 
and  to  be  relieved  of  defense  of  an  action  against  the  insureds 
would  be  determinative  of  the  action  against  such  insureds,  the 
decision  is  left  to  that  action.*-^ 

Where  the  relief  sought  and  the  judgment  rendered  were  not  for 
reformation  of  a  health  and  accident  policy,  but  for  construction 
by  the  clarification  of  an  ambiguity  found  in  the  policy,  the  action 
properly  lay  under  the  declaratory  judgment  act.'*-^ 

The  court  properly  entertained  an  action  by  two  insurers  against 
a  trustee  under  a  mortgage  indenture  for  declaratory  judgment  as 
to  whether  or  not  certain  insurers  had  status  of  bondholders  under 
a  prior  judgment  entitling  such  insurers  to  receive  an  assignment 
of  interest  in  a  bond  and  mortgage.  ^'"^ 

An  action  by  an  insurance  company  was  maintainable  to  deter- 
mine whether,  under  an  automobile  liability  policy,  the  insurance 
company  was  liable  for  interest  on  the  full  amount  of  the  judgment 
obtained  against  insured,  or  only  that  amount  of  the  judgment  for 
which  the  insurance  company  was  liable."-* 


Digitized  by 


Google 


631 


1972   SUPPLEMENT 


615 


1.  U.S. — Providence  Washington 
Indemnity  Co.  v.  Edes,  109  F. 
Supp.  813;  Inland  Mutual  Insur- 
ance Co.  V.  Eastern  Motor  Lines, 
119  F.Supp.  344;  National  Union 
Fire  Ins.  Co.  of  Pittsburgh,  Pa. 
V.  Lippert  Bros.,  Inc.,  D.C.Neb., 
233  F.Supp.  650;  Diamond  Sham- 
rock Corp.  V.  Lumbermens  Mut. 
Cas.  Co.,  C.A.  111.,  416  F.2d  707; 
Liman  v.  American  S.  S.  Owners 
Mut.  Protection  &  Indem.  Ass'n, 
D.C.  N.Y.,  299  F.Supp.  106,  affd., 
C.A.,  417  F.2d  627,  cert.  den. 
90  S.Ct.  946,  397  U.S.  936,  25 
L.Ed.2d  116;  Insurance  Co.  of 
State  of  Pa.  v.  Amaral,  D.C.Tex., 
44  F.R.D.  45. 

Ala. — Canal  Insurance  Company 
V.  Gillespie,  262  Ala.  629,  80  So.2d 
654;  Rogers  v.  Lumbermans  Mut. 
Cas.  Co.,  271  Ala.  348,  124  So.2d 
70;  Vise  v.  Perkins,  284  Ala.  119, 
222  So.2d  705;  Employers  Inc. 
Co.  of  Alabama  v.  Cross,  284  Ala. 
505,  226  So.2d  161. 
Ark.— Equity  Mutual  Ins.  Co.  v. 
Southern  Ice  Co.,  232  Ark.  41, 
334  S.W.2d  688. 

HI. — Farmers  Auto.  Ins.  Ass'n  v. 
Janusick,  30  Ill.App.2d  352,  174 
N.E.2d  705;  La  Salle  Cas.  Co.  v. 
Lobono,  93  Ill.App.2d  114,  236 
N.E.2d  405. 

Md.— World  Ins.  Co.  v.  Perry, 
210  Md.  449,  124  A.2d  259. 
Mo. — Lamb  v.  New  York  Life 
Ins.  Co.,  App.  377  S.W.2d  148. 
N.J. — Condenser  Service  &  En- 
gineering Co.  V.  American  Mut. 
Liability  Ins.  Co.,  45  N.J.Super. 
31,  131  A.2d  409;  Hartford  Ace. 
&  Indem.  Co.  v.  Selected  Risks 
Indem.  Co.,  65  N.J.Super.  328, 
167  A.2d  821. 

N.Y.— Prashker  v.  United  States 
Guarantee  Company,  1  N.Y.S.2d 
584;  Prashker  v.  U.  S.  Guaran- 
tee Co.,  144  N.Y.S.2d  451,  affd. 
148  N.Y.S.2d  915,  1  A.D.2d  667, 
mod.  on  oth.  grds.  154  N.Y.S.2d 
910,   1    N.Y.2d   584,    136   N.E.2d 


871;  Prashker  v.  U.  S.  Guarantee 
Co.,  154  N.Y.S.2d  910,  1  N.Y.2d 
584,  136  N.E.2d  871;  Dane  Indus- 
tries, Inc.  V.  Security  Title  & 
Guaranty  Co.,  232  N.Y.S.2d  500, 
affd.  245  N.Y.S.2d  312,  19  A.D.2d 
947. 

Ohio— Republic  Indem.  Co.  v. 
Durell,  105  Ohio  App.  153,  151 
N.E.2d  687;  Travelers  Ins.  Co.  v. 
Buckeye  Union  Cas.  Co.,  160 
N.E.2d  874,  affd.,  112  Ohio  App. 
386,  173  N.E.2d  173,  affd.  172 
Ohio  St.  507,  178  N.E.2d  792,  95 
A.L.R.2d  1114. 

Pa. — Dent  Mfg.  v.  Pennsylvania 
Mfrs..  32  Leh.L.J.  165. 
Va. — Criterion  Ins.  Co.  v.  Grange 
Mut.  Cas.  Co.,  210  Va.  446,  171 
S.E.2d  669. 

Vt — Commercial  Ins.  Co.  of  N. 
J.  V.  Papandrea,  121  Vt.  386,  159 
A.2d  333. 
1.1.  Pa. — Eureka  Casualty  Co.  v. 
Henderson,  371  Pa.  587,  92  A.2d 
551. 

4.  U.S.— Maryland  Cas.  Co.  v. 
Baker,  D.C.Ky.,  196  F.Supp.  234; 
Preferred  Risk  Mut.  Ins.  Co.  v. 
Main,  D.C.Mo.,  295  F.Supp.  207. 

Cal. — General  Ins.  Co.  of  Ameri- 
ca V.  Whitmore,  45  Cal.Rptr.  556, 
235  C.A.2d  670. 

Iowa — Henderson  v.  Hawkeye- 
Security  Ins.  Co.,  252  Iowa  97, 
106  N.W.2d  86;  General  Cas.  Co. 
of  Wis.  V.  Hines,  156  N.W.2d 
118. 

Ohio— Travelers  Ins.  Co.  v.  Buck- 
eye Union  Cas.  Co.,  160  N.E.2d 
874,  affd.,  112  Ohio  App.  386, 
affd.,  173  N.E.2d  173,  172  Ohio 
St.  507,  178  N.E.2d  792,  95 
A.L.R.2d  1114. 

Pa* — Hardware  Mut.  Cas.  Co.  v. 
Universal,  107  P.L.J.  203. 
4.1.   N.Y.— Greater  New  York  Mut. 
Ins.  Co.  V.  Davidson,  142  N.Y.S. 
2d  608. 

5.  Fla. — Gonzales  v.  General  Ace. 
Fire  &  Life  Assur.  Corp.,  App., 
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216  So.2d  797,  app.  after  remand  surance    Co.,    412    111.    158,     105 

230  So.2d  196.  N.E.2d  735. 

Pa.— Hardware  Mut.  Cas.  Co.  v.  17.    Md.— World  Insurance  Company 

Universal,  107  P.L.J.  203.  v.  Perry,  210  Md.  449,  124  A^d 

15.   U.S.— Inland    Mutual    Insurance  ^^^• 

Co.  V.  Eastern  Motor  Lines.  119  Miss.— Griffin  v.   Maryland    Cas. 

F.Supp.  344;  Liberty  Mutual  Ins.  ^^^  ^13  Miss.  624.  57  So.2d   4S6. 

Co.  V.  Hercules  Powder  Co.,  126  ^^'   Mo.— M.F.A.    Mut.    Ins.    Co.    v. 

FSupp   943  Quinn,   259   S.W.2d   854    (Ibfo.). 

N.Y.-Indemnity     Ins.     Co.     of  app.trfd.  251  S.W.2d  633   (Mo.). 

North  America  v.   Murphy,  205  N.Y.— Equiublc  Life  Assurance 

Misc.  332,  128  N.Y.S.2d  424;  Gen-  Society  of  U.S.  v.  Main,  279  App. 

eral  Accident  Fire  and  Life  As-  ^iv.   194,   109  N.Y.S.2d  82. 

surance    Corp.    v.    Ganser,    150  ^^•^-   N.J.— National     Ben     Franklin 

N.Y.S.2d  705;  Jesse  E.  Kahn  v.  P>«'«  ^ns.   Co.  v.  Camden   Trust 

George     E.     Driscoll     Co.,     146  Co.,  21  N.J.  16,  120  A.2d  754. 

N.Y.S.2d  902.  ^^•^*   N.Y. — Home  Indemnity  Co.    v. 

15.1.   in.— Lentin  v.  Continental  As-  Co"«'  ^^^  N.Y.S.2d  443. 

§  616.     Premiums  upon  Insurance  Policies 

23.   U.S. — Wood  V.  National  Farmers  sufficient  to  place  the  insurance 
Union    Automobile    &    Casualty  into  effect  even  though  no  pay- 
Co.,  114  F.Supp.  514.  An  exten-  ment  of  premiums   has  actually 
sion  of  credit  for  premiums  by  been  made, 
an    insurance   company   may    be 

§  617.    Controversies  with  Respect  to  Life  Insurance 

In  proper  cases,  insurance  companies  may  maintain  declaratory 
actions  seeking  the  right  to  cancel  policies."*^ 

25.   U.S. — Blanco    v.    Pan-American     39.1.   U.S. — Connecticut  General  Life 

Life     Ins.     Co.,     D.C.Fla.,     221  Insurance  Company  v.  Candimat 

F.Supp.   219,    affd.    in   part   and  Company,  83  F.Supp.  1. 

revd.  in  part,  on  oth.  grds,  C.A.,  N.Y.— Equitable  Life  Assurance 

362  F.2d  167.  Society  of  United  States  v.  Main, 

32.   N.Y.— Connecticut  Mut.  Life  Ins.  279  App.Div.   194,   109  N.Y.S.2d 

Co.  V.  Morganstern,  166  N.Y.S.2d  82. 
63S,  9  Misc.2d  196. 

§  619.    Automobile  Insurance  Policies 

Suit  by  an  insurance  company  for  determination  that  the  removal 
of  an  automobile  from  the  address  set  out  in  an  automobile  liability 
policy  constituted  a  breach  of  warranty  on  the  part  of  the  assured, 
which  rendered  the  policy  void,  was  a  proper  case  for  declaratory 
judgment.*''^ 

A  policy  which  is  voidable  for  procurement  in  its  procurement 
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as  between  the  insurer  and  the  insured  is  also  voidable  as  between 
the  insurer  and  the  injured  party,  in  the  absence  of  special  circum- 
stances placing  such  injured  party  in  a  favored  position.*''* 

A  driver  was  covered  by  a  liability  policy  in  the  amount  of 
$15,000,  and  the  injured  party  offered  to  settle  for  $15,000.  The 
insurance  company,  however,  allegedly  in  violation  of  its  duty  to 
the  insured,  refused  to  settle  for  this  amount,  and  in  a  tort  action 
the  injured  party  recovered  judgment  in  the  amount  of  $47,500 
against  the  insured.  The  insurance  company  then  paid  $15,000,  in- 
terest and  court  costs  to  the  injured  party.  The  injured  party  then 
brought  a  declaratory  action  against  the  insurance  company,  seek- 
ing to  establish  that  it  was  liable  for  the  excess  over  $15,000  up  to 
$47,000.  Held:  The  action  would  not  lie  because  of  lack  of  privity 
between  the  parties  and  lack  of  justiciable  controversy  between  the 
injured  party  and  the  insurance  company.**-' 

Under  Wisconsin  law,  an  insurance  company  cannot  bring  a  de- 
claratory judgment  action  to  determine  whether  automobile  insur- 
ance policy  covers  an  accident,  and  whether  insurance  company  has 
a  duty  to  defend,  since  the  applicable  statute  permits  the  injured 
party  to  sue  insurer  direct,  so  that  all  issues  may  be  determined 
in  single  action.*''-' 

Where  insured  refused  to  permit  insurance  company  to  defend 
insured  in  suit  by  passenger  injured  in  insured's  automobile,  which 
was  driven  by  another,  and  to  determine  question  of  insurance  cov- 
erage later,  petition  for  a  declaratory  judgment  to  determine  cover- 
age under  insurance  policy  could  be  maintained.'"-' 


51,  U.S.— Northwest  Casualty  Co.  v. 
Kirkman,   119  F.Supp.  828. 

51.1.  Ohio— Universal  Underwriters 
V.  Gran,  114  N.E.2d  501. 

51.2.  U.S.— Hoosier  Cas.  Co.  of  In- 
dianapolis, Ind.  V.  Fox,  102  F. 
Supp.  214. 

53.  U.S.— Smith  v.  Transit  Cas.  Co., 
D.C.Tex.,  281  F.Supp.  661,  affd., 
C.A.,    410    F.2d    210;    Maryland 


Cas.  Co.  v.  Baker,  D.C.Ky.,  196 
F.Supp.  234;  Smoot  v.  State  Farm 
Mut.  Auto.  Ins.  Co.,  C.A.Ga.,  299 
F.2d  525;  National  Indem.  Co.  v. 
Harper,  D.C.Mo.,  295  F.Supp. 
749. 

Ala.— Ellison  v.  Canal  Ins.  Co., 
264  Ala  24,  84  So.2d  642. 

Conn. — Plunkett  v.  Nationwide 
Mut.  Ins.  Co.,  150  Conn.  203,  187 
A.2d  754. 
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Ga. — Pennsylvania  Thresherman 
&  Farmers  Mut.  Gas.  Ins.  Co.  v. 
Gardner,  107  Ga.App.  472,  130 
S.E.2d  507. 

in. — Williams  v.  Madison  Coun- 
ty Mut.  Auto.  Ins.  Co.,  111^ 
404,  240  N.E.2d  602;  Employers 
Liability  Assur.  Corp.  v.  Country 
Mut.  Ins.  Co.,  50  Ill.App.2d  341, 
200  N.E.2d  98. 

Mass. — Crompton  v.  Lumber- 
mens  Mut.  Cas.  Co.,  334  Mass. 
207,  135  N.E.2d  14. 

N.Y.— Hartford  Ace.  &  Indem. 
Co.  V.  Breen,  2  A.D.2d  271,  153 
N.Y.S.2d  732. 

Ohio— Continental  Cas.  Co.  v. 
Buckeye  Union  Cas.  Co.,  Com.Pl., 
143  N.E.2d  169;  Firemen's  Ins. 
V.  Petrie,  10  Ohio  Misc.  188,  226 
N.E.2d  808. 

Pa.— Reese  v.  Tomsic,  405  Pa. 
380,  175  A.2d  528. 

54.  U.S. — American  Casualty  Co.  of 
Reading,  Pa.  v.  Denmark  Foods, 
Inc.,  224  F.2d  461. 

Mass. — Crompton  v.  Lumber- 
mens  Mutual  Casualty  Company, 
334   Mass.   207,    135    N.E.2d    14. 

54.1.  U.S. — Wessing  v.  American  In- 
demnity Company  of  Galveston, 
Tex.,  127  F.Supp.  775.  It  is  point- 
ed out  in  this  opinion  that  there 
is  no  cause  of  action  stated  here 
because  if  the  insurance  company 
had  settled  for  the  face  amount 
of  the  policy  as  plaintiff  contends 
it  should  have  done,  the  plain- 
tiff would  have  settled  for  $15,- 
000,  and  would  have  been  no 
better  off  than  he  is  at  present, 
since  he  now  has  the  $15,000  and 


costs  plus  a  judgment  for  an  ad> 
ditional  amount.  The  case,  there- 
fore, differs  on  its  facts  from 
such  cases  as  Ohio  Casualty  Ins. 
Co.  v.  Gordon.  95  F.2d  605,  hold- 
ing that  where  an  insurance  com- 
pany reserves  the  right  to  contest 
or  compromise  any  claim,  but 
fails  to  exercise  good  faith  by 
failing  to  take  advantage  of  an 
opportunity  to  compromise  a 
claim  within  the  limits  of  the 
policy,  such  insurance  company 
may  be  liable  for  the  entire  judg- 
ment recovered  against  the  in- 
sured, even  though  it  exceeds  the 
limits  of  the  policy.  Such  cases 
depend  upon  privity  between  in- 
sured and  insurer,  not  rights  of 
third  persons  against  insurers. 

See  also,  American  Cas.  Co.  of 
Reading,  Pa.  v.  Howard,  173  F.2d 
924 

55.  U.S. — UAited  Pacific  Insurance 
Company  v.  Ohio  Casualty  Com- 
pany, 172  F.2d  836.  Injuries 
caused  by  truck  owned  by  one 
partner  individually  but  leased  to 
insured   partnership. 

Maryland  Casualty  Co.  v.  Pear- 
son, 194  F.2d  284.  Injured  person 
was  insured's  employee  and  en- 
titled to  workmen's  compensa- 
tion. 

Farm  Bureau  Mutual  Auto  Ins. 
Co.  V.  Smoot,  95  F.Supp.  600. 
PoHcy  contained  limiting  clause 
subject  to  interpretation. 

Knapp  V.  Hankins,  106  F.Supp. 
43.  Accident  caused  by  person 
alleged  to  be  driving  while  in- 
toxicated due  to  fault  of  insured. 

Tri-State  Ins.  Co.  v.  Ford,  120 
F.Supp.  118.  Insured  alleged  to 
have  procured  policy  fraudulently 
by  misrepresentation  as  to  can- 
cellation of  prior  policy. 
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N.H. — Hinchey  v.  National  Sure- 
ty Co.,  100  N.H.  8,  116  A.2d  890. 
Vehicle  alleged  to  have  been  driv- 
en by  unauthorized  driver. 

N.Y. — General  Accident,  Fire  & 
Life  Assur.  Co.  v.  Green,  115 
N.Y.S.2d  879.  Vehicle  alleged  to 
have  been  driven  without  consent 
of  owner-insured. 

Ala. — Ellison  v.  Canal  Ins.  Co., 
264  Ala.  24.  84  So2d  642. 

Arix. — Connolly  v.  Great  Basin 
Ins.  Co.,  925,  6  Ariz.App.  280, 
431  P.2d  921. 

W.Va.— Helvy  v.  Inland  Mut. 
Ins.  Co.,  148  W.Va.  51,  32  S.E.2d 
912. 

58.  U.S.— Allstate  Ins.  Co.  v.  Harri- 
son, D.C.Ark.,  307  F.Supp.  743; 
Great  Am.  Ins.  Co.  v.  McDowell. 
D.C.S.C,  276  F.Supp.  702;  St. 
Paul  Fire  &  Marine  Ins.  Co.  v. 
Dean,  D.C.Ark.,  308  F.  Supp. 
1378. 

Fla.— Cruger  v.  Allstate  Ins.  Co., 
App.,  162  So.2d  690. 

HI. — Bergmann  v.  Multi  State 
Inter-Insurance  Exchange,  39 
Ill.App.2d  468,  189  N.E.2d  49; 
Emcasco  Ins.  Co.  v.  Alvarez,  110 
Ill.App.2d  307,  249  N.E.2d  190. 

Ind. — Fowler  v.  Farm  Bureau 
Mut.  Ins.  Co.  of  Ind.,  137  Ind. 
App.  375,  209  N.E.2d  262. 


Iowa— Hall  v.  Allied  Mut. 
Co.,  158  N.W.2d  107. 


Ins. 


Md.— Glens  Falls 
American  Oil  Co., 
254  A.2d  658. 


Ins.    Co.    v. 
254  Md.  120, 


N.Y.— Motor 
demnification 


Vehicle 
Corp.   v 


Ace.    In- 
,   National 


Grange  Mut.  Ins.  Co.,  278 
N.Y.S.2d  367.  19  N.Y.2d  115,  224 
N.E.2d  869;  Allstate  Ins.  Co.  v. 
Passick,  2  A.D.2d  391,  157. 
N.Y.S2d  24;  Antushkiw  v.  Peter- 
son, 235  N.Y.S.2d  134,  37  Misc.2d 
31;  Dc  Abreu  v.  Lumbermans 
Mut.  Cas.  Co.,  223  N.Y.S.2d  953, 
32  Misc.2d  634. 

Pa-— Parker  White  Metal  Co.  v. 
Boston  Old  Colony  Ins.  Co.,  29 
D.&C.2d  322,  45  Erie  290. 

Va. — Criterion  Ins.  Co.  v.  Grange 
Mut.  Cas.  Co.,  210  Va.  446.  171 
S.E.2d  669. 

Wash.- Safeco  Ins.  Co.  v.  Dairy- 
land  Mut.  Ins.  Co.,  74  Wa8h.2d 
669, 446  P.2d  568. 

61.  U.S.— U.S.  Fidelity  &  Guaranty 
Co.  V.  Millers  Mut.  Fire  Ins.  Co. 
of  Tex.,  C.A.MO.,  396  F.2d  569; 
Gulf  Ins.  Co.  V.  Dooley,  D.C.Ill., 
286  F.Supp.  16;  Fireman's  Fund 
Ins,  Co.  V.  Dunlap,  C.A.S.C,  317 
F.2d  443;  Travelers  Indem.  Co. 
V.  Standard  Ace.  Ins.  Co., 
C.A.I11.,  329  F.2d  329;  Maryland 
Cas.  Co.  V  .Transportation  Un- 
derwriters, D.C.Ohio,  240  F.Supp. 
192;  Travelers  Indem.  Co.  v. 
Winmill,  D.C.Minn.,  294  F.Supp. 
394;  Elliott  v.  Metropolitan  Cas. 
Ins.  Co.  of  N.  Y.,  C.A.Kan.,  250 
F.2d  680,  66  A.L.R.2d  1231,  cert, 
den.  78  S.Ct.  774,  356  U.S.  932,  2 
L.Ed.2d  762;  Globe  Indem.  Co. 
V.  St  Paul  Fire  &  Marine  Ins. 
Co.,  CA.Pa.,  369  F.2d  102;  Amer- 
ican States  Ins.  Co.  v.  D'Atri, 
C.A.Ohio,  375  F.2d  761;  M.F.A. 
Mut.  Ins.  Co.  V.  Mullin,  D.C.Ark., 
156  F.Supp.  445;  State  Farm  Mut. 
Auto.  Ins.  Co.  V.  Moore,  D.C.Ore., 
177  F.Supp.  520;  Great  Am.  Ins. 
Co.  of  New  York  v.  Dennis, 
D.C.Ky.,  203  F.Supp.  482;  Trav- 
elers    Indem.     Co.     v.     Harris, 
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D.C.Mo.,  216  F.Supp.  420;  Na- 
tionwide Mut.  Ins.  Co.  V.  Simms, 
D.CMd.,  231  F.Supp.  787. 


Ark.— Equity    Mut. 
Southern  Ice  Co., 
334  S.W.2d  688. 


Ins.    Co.   V. 
232  Ark.  41, 


Ga, — Phoenix  Assur.  Co.  v.  Glens 
Falls  Ins.  Co.,  101  Ga.App.  530 
114  S.E.2d  389;  Aetna  Cas.  & 
Sur.  Co.  V.  Brooks,  106  Ga.App. 
427,  revd.  on  oth.  grds.  127  S.E.2d 
183.  218  Ga.  593,  129  S.E.2d  798, 
on  remand  107  Ga.App.  472,  130 
S.E.2d  510:  U.S.  Fidelity  & 
Guaranty  Co.  v.  Watson,  106 
Ga.App.  748,  128  S.E.2d  515; 
Pennsylvania  Thresherman  & 
Farmers  Mut.  Cas.  Ins.  Co.  v. 
Gardner,  509,  107  Ga.App.  472, 
130  S.E.2d  507;  Gant  v.  State 
Farm  Mut.  Auto.  Ins.  Co.,  109 
Ga.App.  41,  134  S,E.2d  886;  Na- 
tionwide Mut.  Ins.  Co.  V.  Peek, 
145  S.E.2d  50.  112  Ga.App.  260, 
145  S.E.2d  50;  Associated  Petro- 
leum Carriers,  Inc.  ▼.  Pan  Am. 
Fire  &  Cas.  Co.,  117  Gaj\pp.  714, 
161  S.E.2d  411;  St.  Paul  Fire  & 
Marine  Ins.  Co.  v.  Fleet  Trans- 
port Co.,  116  Ga.App.  606,  158 
S.E.2d  476. 

in.— Lincoln  Cas.  Co.  v.  Vic  & 
Mario's.  Inc..  62  Ill.App.2d  262, 
14  A.L.R.3d  853,  210  N.E.2d  329; 
Sims  V.  Illinois  Nat,  Cas.  Co.,  43 
Ill.App.2d  184,  193  N.E.2d  123; 
Apex  Mut  Ins.  Co.  v.  Christner, 
99  Ill.App2d  153,  240  N.E.2d 
742;  Farmers  Auto.  Ins.  Ass'n  v. 
Janusick,  30  Ill.App.2d  352,  174 
N.E.2d  70S. 


La.— Poynter  v.  Fidelity  &  Cas. 
Co.  of  New  York,  App.,  140  So.2d 
42,  47. 

N.J. — Unsatisfied       Claim      and 
Judgment  Fund  Bd.  v.  Concord 


62. 


Ins.  Co.,  110  N.J.Super.  191,  264 
A.2d  757. 

N.Y.— Great  Am.  Indem.  Co.  v. 
Nassau  County,  Town  of  Hcmi>- 
stead,  Union  Free  School  Dist, 
No.  5,  188  N.Y.S.2d  644;  Ex- 
change Mut.  Ins.  Co.  V.  Blazey, 
19  A.D.2d  682.  241  N.Y.S.2d  602; 
Mid-City  Shopping  Center,  Inc. 
V.  Consolidated  Mut.  Ins.  Co., 
297  N.Y.S.2d  375,  58  Misc.2d 
997;  Barson  v.  General  Ace.  Firc 
&  Life  Assur.  Corp.,  247  N.Y.S.2d 
905,  42  Misc.2d  381,  rearg.  den. 
246  N.Y.S.2d  868,  41  Misc.2d 
1033. 

Ohio— Employers'  Liability  As- 
sur. Corp.  V.  Liberty  Mut.  Ins. 
Co.,  167  N.E.2d  142. 

Pa. — Manufacturers  Cas.  Ins.  Co. 
V.  Goodville  Mut.  Cas.  Co.,  56 
LancRev.  201. 

Tex.- Firemen's  Ins.  Co.  of  New- 
ark, N.J.  V.  Burch,  442  S.W.2d 
331;  Sheppard  ▼.  Employers  Cas. 
Co.,  Civ.App.,  365  S.W.2d  367. 

Vt* — Commercial  Ins.  Co.  of  N.J. 
V.  Papandrea,  121  Vt.  386,  159 
A.2d  333. 

Waih. — Government  Emp.  Ins. 
Co.  V.  Woods,  59  Wa«h.2d  173, 
367  P.2d  21. 

U.S.— Manhattan  Fire  &  Marine 
Ins.  Co.  V.  Nassau  Estates  II, 
D.C.N.J.,  217  F.Supp.  196;  Fowlc 
V.  Martin,  D.C.S.C,  264  F.Supp. 
363. 

Ark. — Equity  Mut  Ins.  Co.  v. 
Southern  Ice  Co.,  232  Ark.  41, 
334  S.W.2d  688. 

Ga. — Nationwide   Mut.   Ins.   Co. 
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V.   Peek,    112   Ga.App.   266,    145 

S.E^    50;    Lumbenncns    Mut. 

Cas,  Co.  V.  Moody,  116  Ga.App. 

2,  156  S.E.2d  117. 

Ga. — Lumbcrmens  Mut.  Cas.  Co. 

V.   Moody,    116   Ga.App.   2,    156 

S.E.2d  117. 

NJ.— Lc    Felt    V.    Nasarow,    71 

N.J.Supcr.  538,  177  A.2d  315,  76 

N.J.Super.  576,  affd.  185  A.2d  217. 

62.  N.Y.— Allstate  Ins.  Co.  v.  Pas- 
sick.  157  N.Y.S.2d  24;  Travelers 
Indem.  Co.  v.  Unger,  158 
N.Y.S.2d  892,  4  Misc.2d  955;  Cur- 
reri  V.  Allstate  Ins.  Co.,  236 
N.Y.S.2d  719,  37  Misc.2d  557. 

N.C. — Nationwide  Mut.  Ins.  Co. 
V.  Roberts,  261  N.C.  285,  134 
S.E.2d  654. 

Utah — Utah  Farm  Bureau  Ins. 
Co.  V.  Chugg,  6  Utah  2d  399,  315 
P.2d  277. 

64.  N.Y.— Glens  Falls  Ins.  Co.  v. 
Poling,  26  A.D.2d  799,  273 
N.Y.S.2d  795. 


65.  U.S. — Government  Emp.  Ins.  Co. 
V.  Ziarno,  D.C.N.Y.,  170  F.Supp. 
197,  revd.  on  oth.  grds.,  C.A., 
273  F.2d  645. 


67.1.  U.S.— Tillman  v.  Great  Ameri- 
can Indemnity  Co.  of  New  York, 
207  F.2d  588. 

69.  U.S.— Industrial  Underwriters 
Ins.  Co.  V.  P  &  A  Const.  Co., 
C.A.Okl.,  382  F.2d  313;  Broyles 
V.  Commercial  Union  Ins.  Co.  of 
New  York,  D.C.Ark.,  287  F.Supp. 
942;  West  Am.  Ins.  Co.  v.  All- 
state  Ins.  Co.,  C.A.Okl.,  295  F.2d 
513;  State  Farm  Mut.  Auto.  Ins. 
Co.  V.  Sampson,  D.C.Fla.,  305 
F.Supp.  50,  decision  affd.,  C.A., 
428  F.2d  475;  American  Fidelity 


&  Cas.  Co.  V.  U.S.  Fidelity  & 
Guaranty  Co.,  C.A.Miss.,  305 
F.2d  633. 

Mass. — Maryland  Cas.  Co.  v. 
Hunter,  341  Mass.  238, 168  N.E.2d 
271. 

N.Y. — Stone  v.  Travelers  Ins. 
Co.,  242  N.Y.S.2d  583,  40  Misc.2d 
164. 

71.  N.J.— Van  Der  Deen  v.  Bankers 
Indemnity  Ins.  Co.,  30  N.J.Super. 
211,  103  A.2d  900. 

71.1.  Vt. — Farm  Bureau  Mut.  Auto 
Ins.  Co.  v.  Houle,  118  Vt.  154, 
102  A.2d  326. 

72.  N.Y.— Hartford  Accident  and  In- 
demnity Co.  V.  Breen,  153  N.Y.S. 
2d  732.  Courts  had  discretion  to 
entertain  declaratory  judgment 
action  by  automobile  liability  in- 
surance company  irrespective  of 
whether  insurance  company's 
claims  could  have  been  pleaded 
as  affirmative  defense  if  action 
had  been  brought  on  the  policy. 


76.   N.Y.— Allstate  Ins.  Co.  v. 
nett,  233  N.Y.S.2d  670. 


Ben- 


N.C.— Nationwide  Mut.  Ins.  Co. 
V.  Aetna  Cas.  &  Sur.  Co.,  1 
N.C.App.  9,  159  S.E.2d  268. 


78.   U.S.— Nationwide  Mut.  Ins. 
V.  Simms,  231  F.Supp.  787. 


Co. 


Ala. — Alabama  Farm  Bureau 
Mut.  Cas.  Ins.  Co.  v.  Mills,  266 
Ala.  681,  98  So.2d  48. 

N.Y.— Trieber  v.  Hops«n,  277 
N.Y.S.2d  241,  27  A.D.2d  151; 
Allstate  Ins.  Co.  v.  De  Cesare, 
179  N.Y.S.2d  827.  14  Misc.2d  590; 
Allstate  Ins.  Co.  v.  Coe,  232 
N.Y.S.2d  655,  36  Misc.2d  323. 
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80.   U.S.— Glens    Falls    Ins.    Co.    v.      83.  CaL— Everly  v.  Creech.  139  Cal. 

Satree,    C.A.Cal.,    320    F.2d    92;  App.2d  651,  294  T2d  109. 

Glenn  v.  State  Farm  Mut.  Auto.  N.Y. — Turnquest  v.   Smalls,   274 

Ins.  Co.,  C.A.Kan.,  341  F.2d  5.  N.Y.S.2d  451.  26  A.D.2d  841. 

85.  Tex.— Purcell     v.      Metropolitan 

Tenn.— Allstate  Ins.  Co.  v.  Ma-  Casualty    Ins.    Co.,    260    S  W  2d 

han,  448  S.W.2d  392.  134  (Tex.). 
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CHAPTER   15 

DECLARATIONS  AS  TO  VALIDITY  AND  CONSTRUC- 
TION OF  STATUTES,  ORDINANCES, 
CONSTITUTIONALITY, 
AMENDMENTS  AND  TREATIES 

Sec. 

62L    Validity  of  Statutes,  Ordinaeces,  etc. 

622.  Vagaeness  of  State  Statute — Necessity  for  State  Construction  in  Ad- 
vance of  Federal  Court  Action 

623.  Construction  of  Statutes  Generally 

624.  Construction  and  Validity  of  Criminal  Statutes 

625.  Construction  of  Constitutions  and  Amendments  Thereto 
627.    Validity  and  Construction  of  Zoning  Ordinances 

§  621.    Validity  of  Statutes,  Ordinances,  etc. 

The  desirability  or  wisdom  of  laws  is  not  germane  to  determina- 
tion of  legal  issues  presented  in  action  for  declaratory  jud^rment 
that  such  laws  are  unconstitutional.*-' 

An  action  seeking  to  declare  invalid  an  ordinance  prohibiting  the 
petitioner  from  operating  his  business  after  midnight  was  maintain- 
able. The  fact  that  a  court  cannot  anticipate  and  provide  against 
a  change  of  conditions  is  no  reason  for  refusing  to  entertain  a  peti- 
tion properly  drawn  upon  conditions  proved  to  be  existing. '°'' 

A  statute  authorizing  the  attorney  general  to  bring  an  informa- 
tion in  equity  for  declaratory  decree  as  to  the  validity  of  any 
municipal  ordinance  or  bylaw  enacted  under  statutes  conferring 
general  powers  on  municipalities  to  enact  zoning  ordinances  and 
bylaws  was  intended  to  create  a  right  in  the  attorney  general  to 
proceed  with  no  more  controversy  than  that  brought  about  by  the 
bringing  of  the  information.'^-' 

A  complaint  by  the  United  States  charging  that  a  state  statute 
empowering  a  state  commission  to  determine  just  and  reasonable 
conditions  under  which  common  carriers  could  transport  govern- 
ment property  at  reduced  rates  was  unconstitutional,  and  that  en- 
forcement would  hamper  national  defense,  presented  *'an  actual 
controversy"  within  declaratory  judgment  statute,  where  penalties 
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could    have    been   imposed    on    federal   officers    for   violation     of 
statute.'*'* 

When  a  conrt  undertakes  to  determine  the  validity  of  an  ordi- 
nance, the  decision  should  be  restricted  to  those  portions  of  the 
ordinance  which  provide  the  controversy,  and  should  not  unneces- 
sarily rule  upon  the  constitutionality  of  provisions  which  have  not 
been  presented  to  the  court  for  determination.'**' 

An  action  for  declaratory  judgment  will  lie  against  labor  rela- 
tions board  only  where  the  constitutionality  of  the  statute  pursuant 
to  which  the  board  is  proporting  to  act,  or  the  applicability  of  that 
statute  to  the  plaintiff  or  subject  matter,  is  sought  to  be  adjudi- 
cated.'**' 

Recent  federal  cases  have  been  almost  uniform  in  holding  that 
Negroes  have  an  absolute  right  to  seek  relief  by  declaratory  judg- 
ment in  having  declared  void  state  enactments  providing  for  seg- 
regation, particularly  in  the  field  of  public  education. '■•' 

Where,  however,  a  plan  proposed  by  a  school  board  to  effectuate 
a  transition  to  a  racially  nondiscriminatory  school  system  was  ade- 
quate and  had  been  promptly  started,  such  plan  would  not  be  inter- 
ferred  with  by  a  federal  court  through  the  use  of  its  injunctive 
powers  or  by  granting  declaratory  relief  sought  by  certain  Negro 
residents  of  the  school  district. '  ■•* 

The  declaratory  judgment  act  does  not  give  a  Georgia  superior 
court  the  authority  to  render  a  declaratory  judgment  as  to  the  va- 
lidity or  invalidity  of  municipal  ordinance,  where  there  is  pending 
a  prosecution  of  the  plaintiff  by  the  defendant  municipality  for  the 
violation  of  such  ordinance.**-' 

Where  a  suit  for  declaratory  judgment  as  to  the  applicability  and 
constitutionality  of  a  statute  was  in  effect  a  suit  to  determine 
whether  a  company  was  bargaining  collectively  in  good  faith,  the 
New  York  supreme  court  was  without  jurisdiction.*''*' 

In  an  action  testing  the  validity  of  a  subversive  activities  act,  no 
justiciable  controversy  was  presented  by  the  complaint  that  the 
requirement  of  an  oath  was  unconstitutional,  where  none  of  the 
parties  plaintiff  was  a  candidate  required  to  take  the  oath.**-' 
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The  decision  as  to  whether  an  executive  order  promulgated  in 
accordance  with  the  employee  security  program  is  valid  will  be 
made  upon  the  basis  of  whether  it  violates  constitutional  rights, 
not  upon  whether  it  is  wise  or  expedient.**-* 


1.  U.S. — Gibson  v.  Board  of  Pub- 
lic Instruction  of  Dade  County, 
Fla..  D.CFla.,  170  F.Supp.  454, 
revd.  on  oth.  grds.,  C.A.,  272 
F.2d  763;  Reed  v.  Mann,  D.C.Ga., 
237  F.Supp.  22;  Goldman  v.  Ol- 
son, D.C.Wis.,  286  F.Supp.  35. 

AUl— Mobile  County  v.  City  of 
Mobile,  264  Ala.  56,  84  So.2d  365; 
Swaim  v.  Tuscaloosa  County,  267 
Ala.  509,  103  So.2d  769. 

Calw— Walker  v.  Los  Angeles 
County,  12  Cal.Rptr.  671,  55  C.2d 
626.  361  P.2d  247. 

Colo. — Champion  v.  City  of  Mon- 
trose. 128  Colo.  474,  263  P.2d 
434.  Declaratory  judgment  pro- 
cedure was  not  proper  to  deter- 
mine validity  of  future  contem- 
plated actions  of  city. 

FlawBanyan  Cafeterias,  Inc., 
No.  3  V.  Faith  Lutheran  Church 
of  Hialeah,  App..  141  So.2d  5, 
aflFd.,  Sup.,  151  So.2d  426,  conf. 
to,  App.,  151  So.2d  429. 

Ga. — Mayor,  etc.  of  Savannah  v. 
Bay  Realty  Co.,  90  Ga.App.  261, 
82  S.E.2d  710.  Suit  for  declara- 
tory judgment  on  validity  of  city 
penal  ordinance,  prohibiting  plac- 
ing of  outdoor  signs  on  plaintiff's 
property,  would  not  lie,  even 
though  extent  of  damages  recov- 
erable by  plaintiff  in  eminent  do- 
main proceedings  by  electric 
company  depended  upon  valid- 
ity of  ordinance. 

Harper   ▼.    Burgess,    299,   225 
Ga.  420,  169  S.E.2d  297. 
Idaho — Schmidt  v.  Kimberly,  74 
Idaho  48.  256  P.2d  515.  A  declar- 


atory judgment  action  will  not 
lie  to  determine  constitutionality 
of  an  ordinance  where  the  action 
is  premature  or  so  remote  as  to 
the  existing  rights  of  the  parties 
as  to  serve  no  useful  purpose. 

m.— Hoagland  v.  Bibb,  12 
Ill.App.2d  298,  139  N.E.2d  417; 
Edward  P.  Allison  Co.  v.  Village 
of  Dolton,  24  I11.2d  233,  181 
N.E.2d  151.    . 

Md.— Board  of  SupVs  of  Elec- 
tions for  Anne  Arundel  County 
V.  Attorney  General,  246  Md.  417, 
229  A.2d  388. 

NJ.— Washington  Tp.  v.  Gould, 
39  N.J.  527,  189  A.2d  697;  Ander- 
son V  .Sills,  56  N.J.  210,  265  A.2d 
678. 

N.Y.— -Dekrone  v.  Bussitil.  102 
N.Y.S.2d  291.  The  remedy  of  a 
declaratory  judgment  is  peculiar- 
ly appropriate  in  cases  where  a 
constitutional  question  is  in- 
volved and  there  is  totally  lack- 
ing any  question  of  fact. 

See  also,  Suppus  v.  Bradley. 
101  N.Y.S.2d  557;  Tursellino  v. 
Paduano,  107  N.Y.S.2d  839: 
Tropp  V.  Knickerbocker  Village, 
122  N.Y.S.2d  350;  Defiance  Milk 
Products  Co.  V.  Du  Mond.  282 
App.Div.  977,  125  N.Y.S.2d  533, 
S.C.,  205  Misc.  813,  133  N.Y.S.2d 
216;  Smith  v.  Hartman.  144 
N.Y.S.2d  13;  New  York  Stote 
Trailer  Coach  Ass'n  v.  Steckel, 
208  Misc.  308,  144  N.Y.S.2d  82; 
Rock  Hill  Sewerage  Disposal 
Corp.  V.  Town  of  Thompson,  27 
A.D.2d  626,  276  N.Y.S.2d  188; 
New  York  State  Trailer  Coach 
Ass'n   V.   Steckel,    144    N.Y.S.2d 
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82,  208  Misc.  308.  revd.  on  oth. 
grds.  3  A.D.2d  643,  158  N.Y.S.2d 
179;  Birnbaum  v.  New  York 
State  Teachers  Retirement  Sys- 
tem, 156  N.Y.S.2d  620,  4  Misc.2d 
356,  mod.  on  oth.  grds.  3  A.D.2d 
815,  161  N.Y.S.2d  154,  revd.  on 
oth.  grds.  176  N.Y.S.2d  984,  5 
N.Y.2d  1,  152  N.E.2d  241;  Na- 
tional  Psychological  Ass'n  for 
Psychoanalysis,  Inc.  v.  Univer- 
sity of  State  of  N.Y.,  188 
N.Y.S.2d  151,  18  Misc.2d  722, 
affd.  10  A.D.2d  688,  199  N.Y.S.2d 
423,  affd.  203  N.Y.S.2d  821,  8 
N.Y.2d  197,  168  N.E.2d  649,  app, 
dism.  81  S.Ct.  691,  365  U.S.  298, 
5  L.Ed.2d  688;  Langan  v.  City  of 
Syracuse,  175  N.Y.S.2d  268,  12 
Misc.2d  392. 

N.C.— Woodard  v.  Carteret 
County,  270  N.C.  55,  1535,  E.2d 
809. 

Tex.— Humble  Oil  &  Refining 
Co.  v.  Daniel,  259  S.W.2d  580 
(Tex.);  Board  of  Water  Engi- 
neers of  the  State  of  Texas  v. 
City  of  San  Antonio,  273  S.W.2d 
913  (Tex.). 

2.  U.S.--Katzenbach  v.  McClung, 
Ala.,  85  S.Ct.  377,  379  U.S.  294, 
13  L.Ed.2d  290. 

DeL — Jannuzzio    v.    Hackett,    32 
DelCh.  163.  82  A.2d  730. 
Me. — ^Jones  v.  Maine  State  High- 
way Commission,  238  A.2d  226. 

Md,— Reed  v.  McKeldin.  207  Md. 
553,  115  A.2d  281.  Under  the  Uni- 
form Declaratory  Judgments  Act, 
constitutional  issues  may  be  de- 
cided, provided  there  is  no  by- 
passing of  an  administrative 
agency. 

N.H. — Carbonneau  v.  Hoosier 
Engineering  Co..  96  N.H.  240. 
73  A.2d  802;  Levitt  v.  Maynard, 
104  N.H.  243.  182  A.2d  897. 
N.Y.— Weixel  v.  New  York  City 
Housing  Authority,  208  Misc. 
246.  143  N.Y.S.2d  589. 


3.  U.S.— National  Student  Ass'n  v. 
Hershey,  C.A.,  412  F.2d  1103,  134 
U.S.App.D.C.  56. 

Cal.— California  Water  &  TeL 
Co.  V.  Los  Angeles  County,  61 
CalRptr.  618,  253  C.A.2d  16; 
California  Water  &  Tel.  Co.  t. 
Los  Angeles  County,  61  Cal.Rptr. 
618,  253  C.A.2d  16. 
m.— Phillips  V.  Village  of  Lib- 
ertyville,  120  Ill.App.2d  172,  256 
N.E.2d  351. 

La. — Theodos    v.    Bossier     City, 
232  La.  1059,  95  So.2d  825. 
N.Y. — Leonard  v.  John  Hancock 
Mut.  Life  Ins.  Co.,  118  N.Y.SJd 
170.  If  determination  of  whether 
insurance  company  was  bargain- 
ing   collectively    in    good     faith 
were    incidental    to    construction 
of    state    statute,    there    being    a 
present     justiciable     controversy 
existing,    the   supreme   court,    in 
exercise  of  discretionary  powers 
in  declaratory  judgment  actions, 
could  properly  entertain  jurisdic- 
tion, but  court  could  not  enter- 
tain such  jurisdiction  where   de- 
claratory  judgment   would   have 
main,  if  not  sole,  purpose  of  test- 
ing such  good  faith. 

De  Veau  v.  Braisted,  174 
N.Y.S.2d  596,  5  A.D.2d  603,  app. 
den.  176  N.Y.S.2d  230,  6  A.D.2d 
819,  aflFd.  183  N.Y.S.2d  793,  5 
N.Y.2d  236,  157  N.E.2d  165,  mo- 
tion den.  188  N.Y.S.2d  196,  6 
N.Y.2d  810,  159  N.E.2d  685.  Affd. 
80  S.Ct.  1146,  363  U.S.  144,  4 
L.Ed.2d  1109,  reh.  den.  81  S.Ct. 
30,  364  U.S.  856,  5  L.Ed.2d  80. 
Tex. — Mc Kinney  v.  Blankenship, 
154  Tex.  632,  282  S.W.2d  691. 
Though  constitutionality  of  cer- 
tain portions  of  statute  would  be 
determined,  question  of  interpre- 
tation would  not  be  decided  when 
decision  on  latter  question  was 
unnecessary  as  basis  for  granting 
or  denying  injunctive  relief 
sought  and  where  there  was  no 
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justiciable  controversy  between 
the  parties  with  respect  thereto 
which  would  authorize  a  declara- 
tory judgment  thereon. 

Phillips    V.    City    of    Odessa, 

Civ.App.,   287   S.W.2d   518,   err. 

ref.  no  rev.  err. 

W.Va.— Brouzas  v.  City  of  Mor- 

gantown,  144  W.Va.  1,  106  S.E.2d 

244. 
6.1.    N.Y.— Salzman   v.    Impelhtten, 

203  Misc.  486,  124  N.Y.S.2d  369, 

aff'd  281  App.Div.  1023,  305  N.Y. 

414,  122  N.Y.S.2d  787,  113  N.E. 

2d  543. 
8.    D.C.— National  Student  Ass'n  v. 
Hershcy,  C.A.,  412  F.2d  1103,  134 
U.S.App.D.C.  56. 
Ga.— Jenkins  v.  Manry,  216  Ga. 
538,  118  S.E.2d  91. 
Kan.— State  Ass'n  of  Chiroprac- 
tors v.  Anderson,  186  Kan.  130, 
348  P.2d  1042. 

W.Va.— Farley    v.    Graney,    146 
W.Va.  22,  119  S.E,2d  833,  838. 

lO.l.  La,— Theodos  v.  City  of  Bossier 
City,  106  So.2d  851  (La.App.). 
U.S.— Nukk  V.  Shaughnessy,  125 
F.Supp.  498;  Dash  v.  Command- 
ing General,  Fort  Jackson,  S.  C, 
D.C.S.C,  307  F.Supp.  849,  affd., 
C.A.,  429  F.2d  427. 

Oklahoma  City,  Okl,  v.  Du- 
lick,  C.A.Okl.,  318  F2d  830; 
Jehovah's  Witnesses  in  the  State 
of  Wash.  V.  King  County  Hos- 
pital Unit  No.  1  (Harborview), 
D.C.Wash.,  278  F.Supp.  488,  affd. 
88  S.Ct.  1260,  390  U.S.  598,  20 
L.Ed.2d  158  reh.  den.  88  S.Ct. 
1844,  391  U.S.  961,  20  L.Ed.2d 
874. 

Ariz.- Manning  v.  Reilly,  2 
Ariz.App.  310,  408  P.2d  414. 
La. — Petition  of  Sewerage  and 
Water  Bd.  of  New  Orleans,  248 
La.  169,  177  So.2d  276. 
Md.— Liberto  v.  State's  Attorney 
of  Baltimore  City,  223  Md.  356, 
164  A.2d  719;  County  Com'rs  of 
Queen  Anne's  County  v.  Miles, 


14 


246  Md.  355,  228  A.2d  450. 
N.J.— Sayre  &  Fisher  Brick  Co. 
V.    Dearden,   23    N.J.Super.    453, 
93  A.2d  52. 

N.Y.— East  Meadow  Community 
Concerts  Ass'n  v.  Board  of  Ed. 
of  Union  Free  School  Dist.  No. 
3,  Nassau  County,  272  N.Y.S.2d 
341,  18  N.Y.2d  129,  219  N.E.2d 
172,  on  remand  273  N.Y.S.2d 
736,  26  A.D.2d  819,  affd.  224 
N.E.2d  888,  19  N.Y.2d  605,  278 
N.Y.S.2d  393. 

Ore--T-Gortmaker  v.  Seaton,  450 
P.2d  547. 

14.1.  Mats.- Attorney  General  v.  In- 
habitants of  Town  of  Dover, 
Mass.,  327  Mass.  601,  100  N.E.2d 
1. 

14.2.  U.S^— United  States  of  America 
V.  Public  Utilities  Commission  of 
the  Sute  of  California,  141  F. 
Supp.  168. 

15.1.   U.S.— Tower    Realty,    Inc.    v. 

City   of   East   Detroit,    196   F.2d 

710. 
16.1.   N.Y.— Sullivan    County    Steam 

Laundry    Co.    v.    Di    Fede,    153 

XT  V  C  -J^    Q'79 

18.1. 


Board  of  Education  of  Ander- 
son County,  Tenn.,  138  F.Supp. 
570;  Browder  v.  Gayle,  142  F. 
Supp.  707. 

Doby  V.  Brown,  232  F.2d  504. 
held  that  action  for  declaratory 
judgment  and  to  enjoin  condem- 
nation   of    plaintiffs'    lands    for 
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school  purposes  on  ground  that 
bond  issue  for  school  construc- 
tion was  authorized  before  anti- 
segregation  decision  of  supreme 
court,  under  statute  requiring 
segregation,  did  not  involve  fed- 
eral question  and  district  court 
properly  declined  jurisdiction. 
See  also  §  642,  post. 
18^.  U.S.— Aaron  v.  Cooper,  143  F. 
Supp.  855. 

21.  U.S. — General  Motors  Corp.  v. 
Blevins,  144  F.Supp.  381.  Action 
by  corporation  against  state  of- 
ficials alleging  that  state  stat- 
utes violated  state  and  federal 
constitutions,  and  seeking  injunc- 
tive relief,  necessitated  a  three- 
judge  court. 

Permutt  v.  Armstrong,  112  F. 
Supp.  247,  however,  held  that  a 
petition  by  one  complaining  of 
his  selective  service  classification 
would  not  necessitate  a  three- 
judge  court. 

22.  Ariz. — Moore  v.  Bolin,  70  Ariz. 
354,  220  P.2d  850. 

24.1.  Ga. — Staub  v.  Mayor,  etc.  of 
Baxley,  211  Ga.  1,  83  S.E,2d  606. 
La. — ^Theodos  v.  Bossier  City, 
232  La.  1059,  95  So.2d  875. 
Md. — Grimm  "v.  County  Com'rs 
of  Washington  County,  252  Md. 
626,  250  A.2d  866,  872. 
N.Y. — Pomeranz  v.  City  of  New 
York,  151  N.Y.S.2d  789,  1 
Misc.2d  486,  app.  dism.  166 
N.Y.S.2d  511,  3  N.Y.S.2d  885, 
145  NE.2d  186,  affd.  181  N.Y,S.2d 
766,  7  A.D.2d  752. 
Tex. — Bean  v.  Town  of  Vidor, 
440  S.W.2d  676,  err.  ref.  no  rev. 
err. 

26.  Ari«.— State  Tax  Commission  v. 
Wallapai  Brick  &  Clay  Products, 
Inc ,  85  Ariz.  23,  330  P.2d  988. 
Ncv. — Prudential  Ins.  Co.  of 
America  v.  Insurance  Commis- 
sioner, 82  Nev.  1,  409  P.2d  248. 
N.Y. — Hudson  Transit  Lines,  Inc. 
v.  Bragalini.  172  N.Y.S.2d  423,  11 


Misc.2d    1094;    Hudson     Transi 
Lines,     Inc.    v.     Bragrallni,     173 
N.Y.S.2d    92,    12    Mi8c.2d     113 
Town  of  Ramapo  v.   Villas  of 
Spring  Valley,  243  N.Y.S^d  569 
40    Misc.2d    589,   app.    disxn.   13 
N.Y.2d  918.  244  N.Y,S.2d  67,  193 
N.E.2d    892;     Martin     v.      State 
Liquor  Authority,  252   N.Y-S2d 
365,    43    Misc.2d    682,    aflFd.    15 
N.Y.2d   707,   256   N.Y.S.2d    336. 
204   N.E.2d   496;    College    Bam, 
Inc.  V.  State,  303  N.Y.S.2d  894, 
60  Mi8c.2d  715;  Sweeney  v.  Can- 
non,2Sl  N.Y.S.2d  146,43  Misc^ 
435,    revd.    on    oth.    grds.     2Sfi 
N.Y.S.2d  183,  23  AX>.2d    1,  mo- 
tion    den.    18    N.Y.2d    726,    274 
N.Y.S.2d    165,   220    N.E.2d    809: 
Paterson  v.  University  of   State 
of  N.  Y..  244  N.Y.S.2d  394,  40 
Misc.2d    1023,   aflFd.   249    N.Y^ 
660,    20    A.D.2d    850.    aflFd.     14 
N.Y.2d   432,   252   N.Y.S.2d    452. 
201  N.E.2d  27, 

Teiin.— Seawell    v.    Beeler,     199 
Tenn.  438,  287  S.W.2d  54. 
Utah— Qajrton     v.     Bennett,     5 
Utah  2d  152   298  P.2d  531. 
Wash. — Heavens  v.  King  County 
Rural  Library  Dist.,  66  Wash^ 
558,  404  P.2d  453. 
Wis. — City  of  Racine  v.  Morgan, 
39  Wis.2d  268,  159  N.W^  129. 

27.1.  N.Y. — Leonard  v.  John  Han- 
cock Mut  Life  Ins.  Co..  118 
N.Y.S.2d  170. 

43.  Tex. — Commissioner's  Court  of 
San  Augustine  County  v.  Ray- 
burn,  264  S.W.2d  552  (Tex.). 
Declaratory  judgment  suit  to  de- 
clare stock  law  election  void  on 
grounds  that  such  election  was 
not  authorized  by  statute  was 
proper  remedy. 

49.  Wis. — State  ex  rel.  Smith  v.  Zim- 
merman, 266  Wis.  307,  63  N.W.2d 
52.  Where;  in  proceeding  for  judg- 
ment, declaring  legislative  reap- 
portionment act  unconstitutional, 
the  only  facts  pleaded  related  to 
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effect  of  act  upon  certain  coun- 
ties, supreme  court  would  only 
consider  the  validity  of  that  por- 
tion of  the  act  concerning  such 
county. 
56.  Wis. — Town  of  Greenfield  v.  City 
of  Milwaukee,  272  Wis.  388,  75 
N.W.2d  434.  In  action  by  town 
ag^ainst    city    to   have   ordinance 


annexing  territory  of  town  to  city 
declared  invalid,  validity  of  an- 
nexation ordinance  would  be  pre- 
sumed until  overcome  by  town. 

62.1.  Md. — Hammond,  Attorney  Gen- 
eral V.  Lancaster,  194  Md.  403, 
71  A.2d  474. 

62.2.  U.S^Washington  v.  Clark,  84 
F.Supp.  964. 


§  622.    Vagueness  of  Sute  Statute — Necessity  for  State  Construc- 
tion in  Advance  of  Federal  Court  Action 


72.  N.Y.— Humbeutel  et  al.  v.  City 
of  New  York  ct  al.,  125  N.Y.S.2d 
198.  In  action  for  judgment  de- 
claring New  York  City  law  pro- 
viding that  members  of  police 
force  shall  be  retired  and  placed 
on  pension   rolls  at  age  63  un- 


constitutional and  void,  evidence 
was  insufficient  to  establish  that 
such  law  was  indefinite,  discrim- 
inatory, contrary  to  public  policy 
or  that  it  failed  to  effectuate  pub- 
lic policy  or  promote  efficiency. 


§  623.    Construction  of  Statutes  Generally 

Ambiguities  as  to  state  income  tax  regulations  are  proper  sub- 
jects for  adjudication.*'-' 


73.   CaL— Bess  v.  Park,  132  Cal.App. 
2d  49,  281  P.2d  556. 
D.C.— -Morania  Oil  Tanker  Corp. 
V.  Humphrey,  D.C.,  156  F.Supp. 
543. 

Kan.— Riley  v.  Hogue,  188  Kan. 
774,  365  P.2d  1097. 
La. — Leiter  Minerals,  Inc.  v.  Cal- 
ifornia   Co.,    241    La.    915,    132 
So.2d  845. 

Neb, — Armstrong  v.  Board  of  Su- 
pervisors of  Kearny  County,  153 
Neb.  858,  46  N.W.2d  602. 

N.C.— Woodard  v.  Carteret  Coun- 
ty, 812,  270  N.C.  55,  153  S.E.2d 
809;  Woodward  v.  Carteret  Coun- 
ty, 270  N.C.  55,  153  S.E.2d  809. 
Tex. — Orange  Independent 
School  Dist.  V.  West  Orange  In- 
dependent School  Dist.,  Civ.App., 
390  S.W.2d  81,  err.  ref.  no  rev.  err. 
S.W.2d  81,  err.  ref.  no  rev.  err. 

89.1.    N.Y.— Brown     v.     New     York 


State  Tax  Commission,  99  N.Y.S. 

2d  n. 

92.  U.S.— Schwarze  v.  Farm-Rite 
Implement  Co.,  D.C.N.D.,  192 
F.Supp.  645. 

Fla. — Florida  Indus.  Commission 
V.  Neal,  App.,  224  So.2d  774. 
La. — Employers'  Liability  Assur. 
Corp.  V.  Kelly,  App.,  250  La.  254, 
192  So.2d  813,  writ.  ref.  195  So.2d 
142. 

7.  U.S.— Burmeister  v.  New  York 
City  Police  Dept.,  D.C.N.Y.,  275 
F.Supp.  690. 

Tex. — Stecher  v.  City  of  Hous- 
ton, 272  S.W.2d  925  (Tex.). 
Where  no  irreparable  injury  to 
vested  property  rights  was  in- 
volved, district  court  had  no  ju- 
risdiction to  enter  a  declaratory 
judgment,  adjudging  that  the 
penal  traffic  ordinance  of  a  city 
was  void. 
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HI.— Hoagland      v.      Bibb,      12 

Ill.App.2d  298.  139  N.E.2d  417. 

Me. — Maine     Sugar     Industries. 

y.  Maine  Indus.  Bldg.  Authority. 

264  A.2d  1. 

R.I,— Moore  v.  Langston.  92  R.I. 

141.  167  A.2d  558. 

Wash. — Peterson    v.    Hagan.    56 

Wash.2d  48.  351  P.2d  127. 

W.Va.— Farley    v.    Graney,    146 

W.Va.  22,  119  S.E.2d  833. 


11.  U.S.— Monk  V.  City  of  Birming- 
ham. 87  F.Supp.  538.  Negroes 
held  entitled  to  mainta.in  actioa 
to  test  zoning  ordinaace  nrhica 
would  make  them  subject  to  pes- 
ahies  if  they  occupied  property 
in  community  zoned  for  white 
occupancy. 

N.Y. — Maguire  v.  Monag^han.  134 
N.Y.S.2d  320. 


§  624.    Construction  and  Validity  of  Criminal  Statutes 

Mere  threats  or  fears  of  prosecution  under  a  statute  are  not  gen- 
erally sufficient  to  present  a  cause  of  action. '  *• '  . 


12. 


14. 


DeL — Jannuzzio    v.    Hackett,    32 
Del.Ch.  163,  82  A.2d  730. 
Cat — Market  Basket,  a  Corpora- 
tion, et  al.  V.  Jacobsen,  139  Cal. 
App.2d  73,  285  P.2d  344. 


14.1.   U.S.— Feldman  v.  Ervin,  128  F 
Supp.  822. 


§  625.    Construction  of  Constitutions  and  Amendments  Thereto 

Where  the  constitutionality  of  a  declaratory  judgment  statute  is 
in  question,  every  effort  will  be  made  to  give  the  statute  an  inter- 
pretation which  will  bring  it  within  the  constitution.*^-^ 


21.1.  Tex.— Stecher  v.  City  of  Hous- 
ton, 272  S.W.2d  925  (Tex.).  It 
must  be  presumed  that  the  legis- 
lature, -  in  enacting  the  declara- 
tory judgments  act,  was  aware 
that  the  courts  had  interpreted 
the  constitution  to  mean  that  ju- 
risdiction to  determine  the  valid- 
ity  of  penal   statutes   and   ordi- 


nances where  irreparable  injury 
to  vested  property  rights  is  not 
involved,  is  vested  exclusively  in 
the  criminal  courts,  and  that  the 
legislature  did  not  intend  to  en- 
act a  declaratory  judgment  act  in 
conflict  with  such  constitutional 
interpretation. 


§  627.     Validity  and  Construction  of  Zoning  Ordinances 

Where  an  amendment  to  a  village  zoning  ordinance  and  zoning 
map  was  obviously  aimed  at  the  land  of  a  certain  owner,  such  land- 
owner should  not  be  compelled  to  go  through  the  motion  of  apply- 
ing for  variance  before  being  granted  relief  sought  in  action  to  have 
the  zoning  ordinance  declared  void,  insofar  as  it  prohibited  the  use 
of  landowner's  land  for  the  erection  of  multiple  dwellings.*'*' 
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One  who  allegedly  received  serious  injury  as  a  result  of  the  vio- 
lation of  a  zoning  regulation  by  another  was  entitled  to  maintain 
an  action  to  restrain  the  violation  and  to  have  his  rights  deter- 
mined.*'-* 

f       It  does  not  necessarily  follow  that  the  municipality  is  entitled  to 
maintain  an  action  for  declaratory  judgment  for  the  interpretation 
!  of  its  own  ordinance.* ■•■ 

Where  plaintiff  claimed  that  total  destruction  of  a  factory  non- 
conforming to  a  zoning  ordinance  resulted  in  the  destruction  of 
nonconforming  use,  and  defendant  claimed  the  right  to  rebuild,  the 
controversy  was  bona  fide  and  a  proceeding  under  declaratory  judg- 
ment act  was  appropriate,  even  though  the  defendants  had  g^ven  no 
indication  of  intent  to  resume  operation.**-' 

It  is  essential  that  pleadings  attacking  the  validity  of  a  zoning 
ordinance  make  a  clear  and  strong  showing  that  such  ordinance  ib 
invalid.**'^ 

Where  property  owners  of  adjacent  boroughs  had  vested  rights 
to  benefits  from  residential  zoning  restrictions  of  the  defendant 
borough  against  a  business  use  of  property  in  a  residential  block  of 
the  defendant  borough,  such  adjacent  boroughs  could  maintain  an 
action  against  the  defendant  borough,  contesting  validity  of  an 
amendment  to  the  defendant  borough's  zoning  ordinance,  which 
permitted  business  use  of  property  in  such  block.3°-' 

Since  the  purpose  of  declaratory  actions  to  test  zoning  ordinances 
is  to  determine  rights,  the  mere  fact  that  such  an  ordinance  as  en- 
acted had  failed  to  go  into  effect  for  a  purely  technical  reason,  such 
as  the  failure  of  proper  publication,  would  not  render  premature  an 
action  to  test  the  validity  of  the  ordinance.'°** 

A  court  should  not  go  beyond  the  proper  scope  of  the  case  in 
making  its  findings.  For  instance,  where  a  court  properly  held  that 
a  board  had  improperly  denied  an  application  for  rezoning,  but  then 
went  further,  and  without  the  issue  being  raised,  adjudicated  that 
the  zoning  classification  existing  prior  to  such  application  was  in- 
valid, such  finding  as  to  preexisting  conditions  was  improper.*°-* 

23.  CaL— Case  v.   City  of   Los   An-  Iowa— Keller  v.  City  of  Council 

geles.  142  Cal.App.2d  66,  298  P.2d  Bluffs,   Iowa,  246   Iowa  202,  66 

50.  N.W.2d  113. 
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Md.— Krackc  v.  Weinberg,  197 
Md.  339,  79  A.2d  387. 
N.Y. — Hoyf  V.  Incorporated  Vil- 
lage of  Cedarhurst,  121  N.Y.S.2d 
399.  aff'd  280  App.Div.  809,  113 
N.Y.S.2d  922.  Plaintiff  was  not 
required  to  seek  variance  of  re- 
strictive provisions  of  ordinance 
before  testing  validity  in  declara- 
tory action. 

Huntley  Estates,  Inc.  v.  Town 
of  Eastchester,  121  N.Y.S.2d  504; 
Terner  et  al.  v.  City  of  Peekskill, 
124  N.Y.S.2d  24;  Lyle  v.  Avis. 
148  N.Y.S.2d  874. 

Ohio— Henie  v.  City  of  Euclid,  97 
Ohio  App.  258,  118  N.E.2d  682. 
Tex. — Waco  Federation  of  Wom- 
en's Clubs  V.  Goddard,  275  S.W. 
2d  541  (Tex.). 

Vt— Flanders  Lumber  &  Bldg. 
Supply  Co.  V.  Town  of  Milton, 
258  A.2d  804. 

23.1.  N.Y.— Hyde  v.  The  Incorporat- 
ed Village  of  Baxter  Estates,  140 
N.Y.S.2d  890.  See  also,  Vernon 
Park  Realty,  Inc.  v.  City  of 
Mount  Vernon,  122  N.Y.S.2d  78: 
Fleetwood  Manor,  Inc.  v.  Village 
of  Huntington  Bay,  115  N.Y.S.2d 
615. 

23.2.  N.Y. — Armstrong  v.  Gibson  & 
Cushman,  Inc.,  202  Misc.  399, 
117  N.Y.S.2d  185,  S.C.,  280  App. 
Div.  939,  116  N.Y.S.2d  135. 

23.3.  N.J. — Borough  of  Rockleigh  v. 
Astral  Industries,  Inc.,  29  N.J. 
Super.  154,  102  A.2d  84. 

25.1.  N.J. — D'Agostino  v.  Jaguar 
Realty  Co.,  22  N.J.Super.  74,  91 
A.2d  500. 


26.  IlL — Exchange  National  Bank  of 
Chicago  V.  County  of  Cook,  6  II 
2d  419,  129  N.E.2d  1.  Where 
plaintiff  claimed  that  ordinance 
restricting  use  of  their  land  to 
single  unit  residences  was  inval- 
id because  arbitrary  and  unrea- 
sonable, and  defendant  coimtj 
refused  to  rezone  property  for 
industrial  use,  or  to  further  hear 
matter,  such  dispute  was  an  ac- 
tual controversy  susceptible  of 
judicial  determination  under  de- 
claratory judgment  statute,  not- 
withstanding fact  that  plaintiffs 
would  sell  land  once  judgment 
was  obtained. 

Ohio — Curtiss  v.  City  of  Cleve- 
land, 130  N.E.2d  342  (Ohio 
App.).  Where  zoning  ordinance 
amendment,  challenged  on  con- 
stitutional grounds,  changed  dis- 
trict formally  zoned  for  retail 
business  into  multi-family  dis- 
trict, thus  almost  completely  de- 
stroying valued  property  devel- 
oped for  business,  property  own- 
ers were  not  required  to  seek 
legislative  or  administrative  re- 
lief before  filing  suit  for  declara- 
tory judgment  and  injunctive  re- 
lief. 

26.1.  IlL— Ward  v.  Village  of  Elm- 
wood  Park.  8  Ill.App.2d  Z7,  130 
N.E.2d  287. 

30.1.  N.J.— Borough  of  Cresskil!  v. 
Borough  of  Dumont,  28  N.J. 
Super.  26,  100  A.2d  182. 

30.2.  N.Y.— Merrick  Park  Home 
Owners  Ass'n  v.  Town  of  Hemp- 
stead, 142  N.Y.S.2d  636. 

30.3.  Va. — Board  of  County  Sup'r.> 
of  Fairfax  County  v.  Davis,  106 
S.E.2d  152  (Va.). 
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DOMESTIC  RELATIONS,  PERSONAL  STATUS, 
AND  GUARDIAN  AND  WARD 

Sec. 

629.  Membership  in  Organizations 

630.  Exemption  from  Military  Service 

632.  Determination  of  Marital  Status  Generally 

633.  Questions  With  Respect  to  Marital  Status 

634.  Right  to  Use  Swimming  Pool 

635.  Property  Rights  of  Husband  and  Wife 

636.  Separation  Agreement 

639.  Nationality  and  Citizenship  Status 

640.  Deportation  of  Aliens,  Injunction,  Declaratory  Action 

642.  Right  to  Attend  Public  Schools — Racial  Discrimination 

643.  Status  of  Child 
643.1.    Right  to  Public  Trial 

§  629.    Membership  in  Organizations 

Since  rules  and  regulations,  by  which  an  unincorporated  organi- 
zation is  governed,  constitute  a  contract  between  its  members,  such 
rules  and  regulations  are  subject  to  construction  by  the  court  in  a 
-declaratory  judgment  action,  if  there  is  an  actual  controversy  with 
respect  to  the  rules  and  regulations.''^ 

1.1.   Ala.— -Francis  v.  Scott,  260  Ala. 
595,  72  So.2d  98. 


§  630.    Exemption  from  Military  Service 


10.  U.S.— Hirsh  v.  Adair,  113  F. 
Supp.  116.  In  legal  action  seelcing 
declaratory  judgment  filed  by  se- 
lective service  registrant  who  was 
given  a  reclassification  of  3A  op 
receipt  of  local  draft  board  of 
doctor's  certificate  that  his  wife 
was  pregnant  and  who  did  not 
notify    board    of    wife's    miscar- 


riage or  of  birth  of  child  as  a 
result  of  second  pregnancy  until 
after  he  had  been  given  classifi- 
cation of  lA  and  who  did  not 
avail  himself  of  procedural  steps 
within  selective  service  system 
for  obtaining  3 A  reclassification, 
court  would  apply  equitable  prin- 
ciples. 


§  632.    Determination  of  Marital  Status  Generally 

Matrimonial  status  cannot  be  acquired  solely  by  declaratory  judg- 
ment, but,  if  such  marital  status  does  exist,  it  will  continue  in  ab- 
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sence  of  valid  divorce  decree  or  some  action  annulling  the    mar- 
riage J ''•^ 

An  efficacious  declaratory  judgment  as  to  marital  status  of  a  per- 
son cannot  be  rendered  in  absence  of  such  person  J''-* 

In  proceeding  to  obtain  adjudication  of  marital  status  of  parties, 
decree  which  determines  such  status  takes  effect  as  a  judgment  in 
rem  if  the  court  has  jurisdiction  and  control  of  the  status.  *•  *• ' 

Declaratory  relief  is  discretionary  with  the  court  and  action  for 
declaratory  judgment  will  not  lie  unless  complaint  shows  bona  fide 
controversy  as  to  jural  relations,  and  will  not  lie  to  determine 
feigned  issues  or  to  stop  the  making  of  patently  false  claims.*"-' 

A  stipulation  which  was  entered  into  between  a  husband  and  wife 
prior  to  husband's  Arkansas  divorce  proceedings  against  the  w^ife, 
which  provided  that  no  further  litigation  should  be  commenced 
between  husband  and  wife,  was  not  violated  by  wife's  declarators- 
judgment  action  in  federal  court  against  the  husband  for  determi- 
nation of  marital  status  and  the  effect  on  such  status  of  husband's 
Arkansas  divorce  proceeding.*°'* 

In  a  declaratory  judgment  action,  a  court  of  equity  is  open  to 
nonresident  wives  for  enforcement,  by  equitable  proceedings  in  the 
declaratory  judgment  form  or  otherwise,  of  final  decrees  of  alimony 
for  wife  and  support  money  for  children  awarded  by  courts  of  other 
states,  subject  to  whatever  equitable  defenses  cognizable  in  the 
state  of  the  forum  the  defendant  may  wish  to  interpose.*°-® 

An  action  to  determine  marital  status  is  not  maintainable  by  a 
person  who  is  not  a  party  to  the  marriage,  and  whose  interest  is  so 
remote  as  to  make  a  collateral  attack  by  such  person  upon  judg- 
ments and  decrees  of  a  court  undesirable  as  a  matter  of  public  pol- 
icy.a^.i 

The  declaratory  jurisdiction  of  a  court  is  not  to  be  invoked  merely 
to  settle  claims  or  rumors  affecting  the  marital  status  or  the  legiti- 
macy of  children ;  there  must  be  allegations  showing  special  circum- 
stances and  alleging  the  necessity  and  useful  purpose  of  a  decree 
declaring  the  rights  of  the  parties.*®*^ 

Where  equitable  principles  are  involved  in  cases  involving  mari- 
tal status,  the  doctrine  of  clean  hands  applies.**^ '^ 
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17.  Ga. — Burgess  v.  Burgess,  210  Ga. 
380,  80  S.E.2d  280.  Petition  to 
set  aside  judgment,  valid  on  its 
face,  granting  a  husband,  since 
deceased,  a  divorce  from  peti- 
tioner on  the  ground  that  peti- 
tioner's petition  for  divorce  con- 
tained false  allegations  as  to  de- 
sertion, residence  of  husband, 
wife's  address,  existence  of  chil- 
dren, and  occurrence  of  separa- 
tion did  not  present  a  proper 
case  for  relief  under  declaratory 
judgment  act  though  petition  also 
contained  a  prayer  that  the  court 
declare  who  was  the  lawful  wid- 
ow of  the  deceased. 
NJ,— Bucca  V.  State,  43  N.J.Su- 
per.  315,  128  A.2d  506. 

N.Y, — Ginnel  v.  Lockwood,  155 
N.Y.S.2d  931.  Marital  status  is  a 
proper  subject  for  declaratory 
judgment.  See  also,  Glazer  v. 
Glazer,  102  N.Y.S.2d  592;  Rus- 
sell V.  Russell,  198  Misc.  713,  102 
N.Y.S.2d  824;  Long  v.  Long,  119 
N.Y.S.2d  341;  Martin  v.  Martin, 
131  N.Y.S.2d  96;  Impellizzeri  v. 
Impellizzeri,  133  N.Y.S.2d  44. 

MacCallum  v.  MacCallum.  153 
N.Y.S.2d  810.  New  York  courts 
should  not  be  employed  to  finally 
irrevocably  confirm  a  decree  of 
divorce  in  a  foreign  jurisdiction 
merely  because  plaintiff  asks  such 
relief  where  no  justiciable  ques- 
tion or  controversy  has  been 
raised  in  respect  thereto. 

Ginnel  v.  Lockwood,  155 
N.Y.S.2d  931,  3  Misc.2d  756,  affd. 
163  N.Y.S.2d  951,  3  A.D.2d  921; 
Cardosanto  v.  Cardosanto,  166 
N.Y.S.2d  68,  14  Misc^d  498;  Le 
Gault  v.  Lc  Gault,  169  N.Y.S.2d 
158, 9  Misc.2d  82;  Hines  v.  Hines, 
169  N.Y.S.2d  1003,  12  Misc.2d 
486;  Connors  v.  Connors,  226 
N.Y.S.2d  106,  33  Misc.2d  343; 
Zizzo  V.  Zizzo,  247  N.Y.S.2d  38. 
41  Misc.2d  928;  Beck  v.  Beck, 
195  N.Y.S.2d  977,  21  Misc.2d  225. 


Pa.— In  re  Taubel's  Estate,  21 
D.&C.2d  446,  10  Fiduciary  198; 
Fisher  v.  Fisher,  23  Beaver  210; 
Necrcnberg  v.  Neerenberg,  36 
D.&C.2d  771;  In  re  Taubel's  Es- 
tate, 21  D.&C.2d  446,  10  Fidu- 
ciary 198. 

17.1.  Tex.--Carr  v.  Carr,  279  S.W.2d 
146  (Tex.Civ.App.). 

17.2.  N.Y.— Johnson  v.  Johnson,  157 
N.Y.S.2d  328. 

18,  U.S.— Berman  v.  Berman,  228 
F.2d  51.  Where  wife  obtained 
judgment  against  husband  in  Dis- 
trict of  Columbia  for  separate 
maintenance  and  also  for  mainte- 
nance of  minor  children,  after 
which  she  got  divorce  from  hus- 
band in  Nevada  and  remarried, 
and  where  judgment,  by  consent, 
was  thereafter  amended  by  strik- 
ing separate  maintenance  award, 
dismissal  of  first  husband's  sub- 
sequent complaint  for  declaratory 
judgment  that  Nevada  divorce 
decree  was  void  was  not  an  abuse 
of  discretion. 

N.Y.—Gelman  v.  Gelman,  207 
Misc.  1032,  140  N.Y.S.2d  432. 
Even  where  foreign  decree  grant- 
ing husband  divorce  as  invalid  on 
its  face  and  not  entitled  to  full 
faith  and  credit,  equity  should 
intervene  to  protect  wife  and 
spouses'  children  from  having 
their  social  or  property  rights  un- 
settled, and  where  foreign  court 
had  at  least  colorable  jurisdiction 
and  decree  was  such  as  would 
ordinarily  be  entitled  to  full  faith 
and  credit,  wife  is  entitled  to 
equitable  relief  by  declaration  of 
invalidity  of  decree,  especially 
where  husband  has  married  an- 
other woman  with  whom  he  lives 
in  New  York. 

19.1.  Mass.— Witzgall  v.  Witzgall, 
334  Mass.  365,  136  N.E.2d  219. 

20.  D.C.— Gordon  v,  Matthews,  C.A., 
273  F.2d  525,  106  U.S.App.D.C. 
400. 
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Mich. — Henry  v.  Henry,  362 
Mich.  85,  106  N.W.2d  570. 

N.Y.—DeMitry  v.  DeMitry,  106 
N.Y.S.2d  410:  Long  v.  Long,  119 
N.Y.S.2d  341:  Borax  v.  Borax. 
119  N.Y.S.2d  819;  Schneider  v. 
Schneider  et  al.,  281  App.Div. 
250,  119  N.Y.S.2d  337:  Impelliz- 
zeri  V.  ImpelHzzeri,  137  N.Y.S.2d 
898. 

Schatzberg  v.  Schatzberg,  144 
N.Y.S.2d  115.  The  fact  that  for- 
eign jurisdiction  was  invoked  by 
fraud,  duress  or  coercion  must 
be  established  by  fair  preponder- 
ance of  evidence. 

McCloskey  v.  McCloskey,  117 
N.Y.S.2d  770.  Where  evidence  es- 
tablished validity  of  foreign  di- 
vorce decree,  divorced  husband 
was  entitled  to  declaratory  judg- 
ment that  divorce  decree  was 
valid. 

Cassano  v.  Cassano,  192 
N.Y.S.2d  315,  9  A.D.2d  693; 
Lewis  v.  Lewis.  147  N.Y.S.2d 
725,  affd.  165  N.Y.S.2d  431,  3 
A.D.2d  1001,  rearg.  and  app.  den. 
167  N.Y.S.2d  418;  Kletter  v. 
Klettcr,  207  N.Y.S.2d  603,  26 
Misc.2d  410,  affd.  in  part  and 
mod.  in  part  on  oth.  grds.  208 
N.Y.S.2d  755,  12  A.D.2d  610,  re- 
settlement den.  214  N.Y.S.2d  719, 
12  A.D.2d  742. 

20.1.  N.Y. — Longo  v.  Longo,  133 
N.Y.S.2d  269. 

20.2.  U.S.— McDonald  v.  McDonald, 
189  F.2d  24. 

20.3.  Fla. — Lanigan  v.  Lanigan,  78 
So.2d  92  (Fla.). 

21.  N.Y.— Marder  v.  Marder.  157 
N.Y.S.2d  742.  In  action  for  de- 
claratory judgment  that  male  de- 
fendant was  the  lawful  husband 
of  plaintifT,  where  such  relief  was 
granted,  plaintiff  was  not  entitled 
to  further  relief  that  male  de- 
fendant be  enjoined  from  any 
further  marriage  with  female  de- 


fendant   and    that    they     be   r^ 

strained  from  holding:  thcmselve 

out  as  husband  and  'wife. 
24.1.    Ohio — Snodgrass  v.  Snodgras^ 

85  Ohio  App.  285,  88  N.E^d  61- 
27.   Iowa — Whitworth  v.  Hcinzlc,  2- 

lowa  1155,  70  N.W.2d  536. 

N.Y.— Borax  v.  Borax,  119  NY  5 

2d  819. 
29.1.   N.Y,— Richardson     v.      Browr. 

159  N.Y.S,2d  303. 

30.  N.Y.— The  State  of  New  Yort 
particularly,  continues  to  U 
plagued  with  what  may  be  termti 
the  "Mexican  divorce  cviL"  Sk 
Herrhammer  v.  Herrhammer,  12^ 
N.Y.S.2d  767;  Longo  v.  Longo 
133  N.Y.S.2d  269;  Leitman  v 
Leitman,  284  App.Div.  959,  135 
N.Y.S.2d  518;  Kaman  v.  Kaman^ 
135  N.Y.S.2d  570;  Johnson  v 
Johnson,  157  N.Y.S.2d  328;  Mar- 
der V.  Marder,  157  N.Y.S.2d  741 

31.  N.Y.— Garvin  v.  Garvin,  306  N.Y 
118,  116  N.E.2d  73.  Although 
husband  defied  injunction  and  se< 
cured  foreign  divorce  decree 
while  wife's  separation  action 
was  pending,  and  he  later  remar- 
ried, the  judgment  of  separation 
was  conclusive  that  there  was  ex- 
isting valid  marriage,  and  declar- 
atory judgment  that  first  wife 
was  lawful  wife  of  husband  and 
that  husband's  alleged  remarriage 
was  void  was  unnecessary,  and 
complaint  did  not  state  a  cause 
of  action  against  husband  or  his 
second  wife. 

33.  Mich. — Laude  v.  Cossins,  334 
Mich.  622,  55  N.W.2d  123.  Where 
surviving  husband  alleged  that 
he  and  his  wife  had  agreed  to 
purchase  property  as  tenants  by 
entireties,  and  that  he  provided 
all  of  the  funds,  but  that  his  wife 
had  taken  title  in  her  name  only, 
and  surviving  husband  sought  to 
impose  constructive  trusts  upon 
such  property  and  declare  a  dec- 
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35. 


laration  that  he  was  the  true  and 
equitable  owner  of  the  assets  of 
such  wife's  estate,  the  claim  was 
equitable  in  nature  and  was  based 
upon  allegation  of  fraud,  and  was 
within  the  jurisdiction  of  the  cir- 
cuit court  sitting  in  equity. 
N.Y. — Ginnel  v.  Lockwood,  155 
N.Y.S.2d  931.  Alleged  wife  could 
maintain  declaratory  judgment 
action  against  committee  of  per- 
son and  property  of  alleged  hus- 
band, who  was  an  incompetent 
person,  and  trustee  under  deed 
of  trust,  in  which  alleged  hus- 
band was  named  as  beneficiary, 
and  under  which  alleged  wife 
was  allegedly  a  contingent  re- 
mainder, for  a  declaration  declar- 
ing her  to  be  the  lawful  wife  of 
the  alleged  husband,  that  divorce 
obtained  hy  him  was  void,  that 
separation  agreement  between 
them  had  been  terminated  and 
was  no  further  force  or  eflFect, 
and  that  their  subsequent  remar- 
riage was  valid. 

N.C.— Rowland  v.  Stitzer,  231 
N.C.  528,  58  S.E.2d  104.  In  ac- 
tion to  restrain  bank  from  paying 
income  from  stock  to  plaintiff's 
former  wife  as  provided  in  New 
York  divorce  judgment  and  to 
declare  support  proTisions  of 
such  judgment  null  and  void, 
plaintiff  was  not  entitled  to  in- 
voke provisions  of  declaratory 
judgment  act  since  he  was  not 
seeking  interpretation  of  writing 
constituting  a  contract. 

N.Y.— Mctlis  V.  Metlis,  104 
N.Y.S.2d  407.  Even  though  hus- 
band received  decree  of  divorce 
in  1947  in  Mexico,  a  judgment  of 
separation  obtained  by  wife  in 
1949  in  New  York  had  effect  of 


establishing  existence  of  a  valid 
and  subsisting  marriage  between 
the  parties,  and  accordingly  there 
was  nothing  to  be  determined  in 
wife's  subsequent  action  for  de- 
claratory judgment  that  she  was 
his  wife. 

36.  Mlat.— Cliburn  v.  Cliburn,  209 
Miss.  631,  48  So.2d  126.  Where 
bill  alleged  foreign  divorce  de- 
cree was  obtained  by  fraud  and 
prayed  for  decree  voiding  foreign 
divorce  decree  and  holding  that 
complainant  and  defendant  were 
husband  and  wife  under  laws  of 
State  of  Mississippi,  relief  prayed 
for  was  not  within  power  of  court 
to  grant,  since  no  affirmative  or 
executory  relief  was  prayed  and 
decree  if  granted  would  be  only 
advisory. 

37.  N.Y.— Powell  v.  Powell,  122 
N.Y.S.2d  281.  Wife's  complaint 
seeking  judgment  declaring  that 
ceremonial  marriage  was  void  on 
ground  that  husband  had  another 
wife  living  at  time  of  marriage 
of  parties  on  July  3,  1939,  and 
that  interlocutory  judgment,  di- 
vorcing husband  and  former  wife, 
filed  December  5,  1944,  pursuant 
to  order  permitting  filing  of  such 
judgment  nunc  pro  tunc  as  of 
December  29,  1938,  did  not  result 
in  final  divorce  until  December 
5,  1944,  stated  a  good  cause  of 
action. 

38.  N.Y.— Weicker  v.  Weicker,  283 
N.Y.S.2d  385  28  A.D.2d  138,affd. 
237  N.E.2d  876,  22  N.L.2d  8,  290 
N.Y.S.2d  732. 

43.1.  N.J. — Untermann  v.  Unter- 
mann.  19  N.J.  507,  117  A.2d  599. 


§  633.    Questions  with  Respect  to  Marital  Status 
Where  the  guardian  of  an  insane  woman  brought  an   action 
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against  the  husband  of  the  insane  woman  for  support,  adjudicatior 
of  property  rights  and  declaratory  relief,  it  was  held  that  the  trial 
court  possessed  the  power  to  reserve  jurisdiction  for  the  purpose  of 
enforcing  the  obligation  of  the  husband  to  support  the  insane 
wife.*°'^ 

In  an  action  by  a  husband  to  annul  his  marriage,  and  for  a  judg- 
ment declaring  null  and  void  a  Mexican  divorce  secured  by  prior 
wife,  wherein  the  present  wife  counterclaimed  for  separation,  the 
trial  court  properly  dismissed  the  complaint,  granted  a  separation 
on  the  counterclaim  and  awarded  custody  of  a  child  to  the  wife,  and 
made  provision  for  support  of  the  wife  and  child.**- ^ 


51.  U.S.— Gardner  v.  Gardner,  233 
F.2d  23.  Action  by  alleged  wife 
against  alleged  husband  for  dec- 
laration as  to  marital  status, 
where  she  alleged  neither  valid- 
ity nor  invalidity  of  marriage  and 
husband  answered  that  he  could 
neither  admit  nor  deny  her  alle- 
gations as  to  doubt  as  to  status, 
could  not  be  maintained  under 
Federal  Declaratory  Judgment  Act 
in  view  of  fact  that  there  was  no 
actual  controversy  and  what  wife 
sought  was  an  advisory  opinion. 
N.Y. — Chesncy  v.  Chesney,  94 
N.Y.S.2d  674.  Marital  status  may 
properly  be  the  subject  of  action 
for  declaratory  judgment.  In 
such  an  action  the  nonresidence 
of  the  plaintiff  is  not  a  sufficient 
cause  to  reject  jurisdiction  of  a 
matter  initially  before  the  court. 
DeMitry  v.  DeMitry,  106 
N.Y.S.2d  410.  New  York  courts 
will  grant  declaratory  judgment 
fixing  marital  status  even  though 
there  are  no  children  of  marriage 
or  no  property  rights  presently 
involved  where  issue  is  raised  as 
to  whether  foreign  divorce  de- 
cree was  procured  by  fraud  in 
matter  of  domicile. 

Ohio— Seabold  v.  Scabold,  84 
Ohio  App.  83,  84  N.E.2d  521.  A 
declaratory  judgment  may  be  re- 


sorted to  when  it  will  serve  some 
practical  end  in  quieting  or  sta- 
bilizing an  uncertain  or  disputed 
jural  relation  growing  out  of 
ceremonial  marriage  when  com- 
petency of  one  of  the  parties  to 
enter  into  such  relationship  is  in 
dispute. 

56.   Fla.— Colby  v.  Colby,  App.    120 
So.2d  797. 

N.Y. — Mac  Galium  v.  Mac  Galium, 
153  N.Y.2d  780,  154  N.E.2d  559; 
Buckley  Herbert  v.  Herbert,  147 
N.Y.S.2d  191;  Krieger  v.  Krieger, 
285  N.Y.S.2d  811,  29  A.D.2d  43, 
motion  den..  236  N.E.2d  859,  21 
N.Y.2d  912,  289  N.Y.S.2d  628. 
rearg.  ordered  25  N.Y.2d  886,  304 
N.Y.S.2d  1,  251  N.E.2d  141,  revd. 
on  oth.  grds.  25  N.Y.2d  364.  306 
N.Y.S.2d  441,  254  N.E.2d  750. 

59.  U.S.— Gardner  v.  Gardner.  233 
F.2d  23.  Under  District  of  Co- 
lumbia statute  providing  that 
where  validity  of  alleged  mar- 
riages denied  by  either  party, 
other  party  may  institute  suit  for 
affirming  marriage,  action  by  al- 
leged wife  against  alleged  hus- 
band for  declaration  as  to  mari- 
tal status  could  not  be  main- 
tained where  she  alleged  neither 
validity  nor  invalidity  of  mar- 
riage and  husband  answered  that 
he  could  neither  admit  nor  deny 
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lier  allegations  concerning  doubt 
as  to  marital  status,  in  view  of 
fact  that  marriage  was  not  as- 
serted by  one  party  and  denied 
by  the  other. 
60.  N.Y.— Russell  v.  Russell,  198 
Misc.  713.  102  N.Y.S.2d  824.  In 
declaratory  judgment  action  by 
•wife  to  annul  divorce  procured  by 
husband  in  foreign  jurisdiction 
without  personal  service  on  wife, 
wife's  motion  for  counsel  fee 
would  be  granted  to  extent  that 
defendant  would  be  directed  to 
pay  to  plaintiff  wife  sum  of  $1000 
as  counsel  fee,  payable  $600  with- 
in ten  days  of  service  of  a  copy 
of  order  to  be  entered  and  bal- 
ance on  or  before  date  of  trials 
with  provision  that  if  action  was 
disposed  of  before  a  trial  of  is- 
sues entire  counsel  fee  should  be 
$600. 

McCloskey  v.  McCloskey,  117 
N.Y.S.2d  770.  Where  divorced 
husband  brought  action  for  de- 
claratory judgment  that  foreign 
divorce  decree  obtained  by  him 
was  valid,  and  evidence  estab- 
lished validity  of  divorce  decree, 
divorced  wife  was  not  entitled  to 
counsel  fee  for  resisting  the  valid 
decree. 

Long  V.  Long.  119  N.Y.S.2d 
341.  Where  plaintiff  wife  who  re- 
sided in  state  with  defendant  hus- 
band obtained  judgment  of  sepa- 
ration from  defendant  in  New 
York  court,  and  defendant  then 
left  state  and  obtained  a  divorce 


from  plaintiff  in  sister  state  in  ac- 
tion where  plaintiff  did  not  appear 
and  was  served  by  publication, 
and  plaintiff  brought  action  in 
New  York  court  for  judgment 
declaring  marital  status  and  al- 
leging that  court  of  sister  state 
lacked  jurisdiction  to  render  di- 
vorce decree  because  defendant 
had  not  established  bona  6de 
domicile  in  sister  state,  plaintiff 
was  entitled  to  award  of  counsel 
fees  and  expenses. 

Stuberfield  v.  Pomerance,  150 
N.Y.S.2d  652.  Where  spouses  en- 
tered into  a  separation  agreement 
providing  for  the  payment  of 
weekly  sums  and  the  lump-sum 
payment  in  escrow  to  be  paid  to 
wife  upon  proof  of  compliance 
with  certain  conditions,  wife  un- 
der the  facts  was  entitled  to  a 
declaratory  judgment  declaring 
her  rights  under  the  agreement. 

60.1.  CaL—Klinker  v.  Klinkcr,  132 
Cal.App.2d  687,  283  P.2d  83. 

62.  Cal.— Klinker  v.  Klinker,  132 
Cal.App.2d  687,  283  P.2d  83.  Su- 
perior court  of  California  had  ju- 
risdiction of  action  by  guardian 
of  insane  woman  against  her  di- 
vorced husband  for  declaratory 
relief  and  support  and  mainte- 
nance of  woman  by  husband  who 
had  obtained  Nevada  divorce  de- 
cree on  ground  of  wife's  insanity. 

65.1.  N.Y.— Rudyk  v.  Rudyk,  278 
App.Div.  837,  104  N.Y.S.2d  491. 


§  634.     Right  to  Use  Swimming  Pool 

69.   U.S.— Williams  v.   Kansas   City, 
Mo.,  104  F.Supp.  848. 

§  635.    Property  Rights  of  Husband  and  Wife 

Where  wife  obtained  interlocutory  decree  of  divorce  from  hus- 
band and  thereafter,  but  on  the  same  day,  an  automobile  operated 
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by  the  husband  collided  with  the  automobile  driven  by  wife,  caus- 
ing her  personal  injuries,  and  wife  brought  action  in  negligence 
against  the  husband,  the  unusual  facts  presented  a  proper  case  for 
declaratory  judgment  determining  rights  of  husband's  insurance 
company.'' ''•' 

In  an  action  brought  in  the  supreme  court  of  the  State  of  Ncw 
York  by  a  father  for  an  adjudication  that  a  Florida  divorce  decree 
obtained  by  his  wife  was  ineffectual  to  sever  the  marriage  relation- 
ship, the  court  would  hold  no  jurisdiction  to  award  support  for  the 
children.'' ''•a 


72.  N.Y. — Westerman  v.  Westerman, 
149  N.Y.S.2d  330.  In  action  to 
uphold  inchoate  right  of  dower, 
there  was  no  present  necessity 
for  declaratory  judgment. 

73.  N.C.— Howland  v.  Stitzer,  236 
N.C.  230,  72  S.E.2d  583.  In  an 
action  by  divorced  husband  to 
determine  whether  divorced  wife 
was  entitled  to  receive  funds  un- 
der separation  agreement,  where 
husband  was  estopped  from  at- 
tacking agreement,  parties  were 
entitled  to  have  their  respective 
rights  under  the  agreement  ad- 
judicated, but  defendant  wife 
was  entitled  to  have  allegations 
attacking  validity  of  the  agree- 
ment struck  from  husband's  re- 
ply. 


76.  CaL — Washington  v.  Washing- 
ton, 296  P.2d  896  (CaLApp.).  If 
it  does  not  appear  from  divorce 
decree  that  property  rights  were 
determined  by  the  decree,  they 
are  not  deemed  to  have  been  ad- 
judicated and  may  be  the  sub- 
ject of  an  independent  action 
which  may  take  the  form  of  de- 
claratory judgment. 

77.1.  N.Y.— Indenmity  Ins.  Co.  of 
North  America  v.  Murphy,  205 
Misc.  332,   128  N.Y.S.2d  424. 

77.2.  N.Y.— Walker  v.  Walker,  97 
N.Y.S.2d  208. 


§  636.    Separation  Agreements 


78.    For  further  cases  construing  sep- 
aration agreements,  see: 
U.S.— McDonald    v.     McDonald. 
189  F.2d  24. 


Ohio — Burlovic    v.    Farmer,     96 
Ohio  App.  403,  115  N.E2d  411. 


§  639.     Nationality  and  Citizenship  Status 

The  statutory  provision  that  an  action  to  have  one  declared  a 
national  of  the  United  States  may  not  be  instituted  if  the  issue  of 
such  person's  status  as  a  national  arose  by  reason  of,  or  in  connec- 
tion with  any  exclusion  proceeding,  or  is  in  issue  in  any  such  exclu- 
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sion  proceeding,  was  not  intended  to  save  to  one  under  final  order 
of  deportation  a  method  of  reviewing  the  administrative  action,  if 
such  method  was  not  utilized  before  the  effective  date  of  the  stat- 
ute.s''-^ 

District  courts  have  no  general  jurisdiction  with  reference  to 
status  of  aliens,  nationals  or  citizens  (except  as  authorized  under 
the  immigration  and  nationality  act),  and  this  being  so,  a  district 
court  would  have  no  jurisdiction  under  the  declaratory  judgment 
act  to  declare  a  denial  of  a  nonimmigrant  visitor's  application,  for 
adjustment  of  status,  to  have  been  annulled  and  void  as  violative  of 
the  due  process  clause.*'^'* 

A  declaratory  judgment  action  was  properly  maintained  to  de- 
termine whether  reciprocity  existed  between  the  United  States  and 
Germany  during  World  War  II  and  at  the  time  of  the  death  of  a 
decedent,  so  as  to  permit  a  German  legatee  to  take  a  bequest.  The 
question  was  resolved  in  the  negatrve.^°-' 

One  alleging  that  her  constitutional  rights  had  been  violated  by 
the  action  of  a  special  commission  to  investigate  communism,  by 
its  listing  of  her  name  in  its  interim  report  as  one  who  had  been  a 
communist  party  member,  could  maintain  an  action  against  mem- 
bers of  the  commission,  consisting  of  two  members  of  senate,  three 
members  of  house,  and  two  others,  and  against  the  clerks  of  the 
house  and  senate,  seeking,  inter  alia,  to  have  their  action  declared 
unconstitutional  and  to  have  plaintiff's  name  expunged  from  the 
records.®*-^ 


86.  U.S. — Bustos-Ovallc  v.  Landon, 
112  F.Supp.  874;  Reaume  v. 
United  States,  124  F.Supp.  851; 
Grauert  v.  Dulles,  133  F.Supp. 
836. 

Fletes-Mora  v.  Brownell,  231 
F.2d  579.  Petition  properly  dis- 
missed where  declaration  of  cit- 
izenship was  sought,  but  allega- 
tions failed  to  disclose  any  depri- 
vation of  right  based  upon  citi- 
zenship status. 

Lee  Wing  Hong  v.  Dulles,  214 
F.2d  753.  Statute,  providing  that 
person,  who  claims  right  or  priv- 
ilege as  a  national  of  the  United 


States,  and  who  is  denied  such 
right  or  privilege  upon  ground 
that  he  is  not  a  national,  may 
institute  an  action  for  judgment 
declaring  him  to  be  a  national, 
applies  to  nationals  born  abroad 
as  well  as  the  persons  who  are 
born  within  the  United  States 
and  who  go  abroad  and  attempt 
to  return. 

But  see,  Matsuo  v.  Dulles,  133 
F.Supp.   711. 

Wong  Kay  Suey  v.  Brownell, 
227  F.2d  41.  Statute  forbidding 
issuance  of  citizenship  which  has 
arisen   in   exclusion   proceedings, 
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from  being  decided  in  actions  for 
declaratory  judgment  under  pro- 
vision of  this  or  any  other  act, 
means  that  there  is  no  right  to 
have  the  issue  of  citizenship  aris- 
ing in  future  determined  in  a 
suit  for  declaratory  judgment, 
but  does  not  mean  that  an  ex- 
isting right  to  sue  for  declara- 
tory judgment   shall   be  cut  off. 

See  annotations,  97  L.Ed.  981, 
99  LEd.  879. 

Rusk  V.  Cort,  App.D.C,  82 
S.Ct.  787,  369  U.S.  367,  7  L.Ed.2d 
809;  Kum  Chor  Chec  v.  Clark, 
C.A.  Hawaii,  384  F.2d  918; 
Grauert  v.  Dulles,  D.C.,  133 
F.Supp.  836,  affd.,  C.A.,  239  F.2d 
60,  99  U.S.App.D.C.  240,  cert, 
den.  11  S.Ct.  666,  353  U.S.  917, 
1  L.Ed.2d  664;  Guerrieri  v.  Her- 
tcr,  D.C.,  186  F.Supp.  588;  Lia- 
cakos  V.  Kennedy,  D.C.,  195 
F.Supp.  630;  Basma  Abed  Har- 
ake  V.  Dulles,  D.C.Mich.,  158 
F.Supp.  413;   Ferrctti  v.   Dulles, 


C.A.N.Y.  246  F.2d  544;  Hanie 
Sakamoto  v.  Kennedy,  C.A. Ha- 
waii. 298  F.2d  608;  Sigurdson  v. 
Del  Guercio,  C.A.Cal.,  241  F.2d 
480. 

87.  U.S.— Lee  Wing  Hong  v.  DuUcs, 
214  F.2d  753.  Consul's  refusal  t. 
issue  passport  to  person  seeking 
to  return  to  United  States,  be- 
cause of  insufficient  proof  of 
identity,  is  a  "denial"  within  na- 
tionality act,  providing  that  per- 
son who  is  denied  a  rig^fat  or 
privilege  upon  ground  that  he  %% 
not  a  national  may  institute  ac- 
tion for  judgment  declaring  him 
to  be  a  national. 

87.1.  U.S.— N.  G.  Gwong  Dung  v. 
Brownell,  112  F.Supp.  61Z. 

V12.  U.S.— Naselli  v.  Holton,  138 
F.Supp.  893. 

90.1.  Ore* — Clostermann  v.  Schmidt, 
332  P.2d  1036  (Ore.). 

95.1.  Mem. — Luscomb  v.  Bowker, 
334  Mass.  468,   136  N.E.2d   192. 


§  640.     Deportation  of  Aliens,  Injunction,  Declaratory  Action 

Declaratory  judgment  is  an  available  remedy  to  an  alien  seeking^ 
to  test  the  validity  of  an  exclusion  order.  It  has  the  advantage  over 
a  habeas  corpus  action  in  that  if  declaratory  judgment  is  used,  such 
alien  need  neither  be  detained  nor  in  technical  custody.'**^ 

An  alien  resisting  an  order  of  deportation  is  no  longer  confined, 
as  formerly,  to  habeas  corpus,  but  may  maintain  a  declaratory  judg- 
ment suit  after  having  exhausted  his  administrative  remedies: 
maintenance  of  such  action  is  not  absolute,  but  is  dependent  upon 
the  existence  of  a  justiciable  case  or  controversy .'•'* 

A  labor  union,  with  aliens  among  its  members,  brought  an  action 
against  the  district  director  of  immigration  and  naturalization  seek- 
ing a  reversal  of  the  policy  which  existed,  prior  to  Alaskan  state- 
hood, of  treating  aliens  who  had  been  working  in  Alaska  as  though 
they  were  entering  the  United  States  for  the  first  time.  The  action, 
however,  was  not  maintainable  in  that  it  did  not  pose  a  concrete 
case  or  controversy  sufficient  to  give  the  court  jurisdiction. '"'^ 
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96.1.  U.S.— Browncll  v.  Tom  We 
Shung,  352  U.S.  180,  77  Sup.Ct. 
252,  1   L.Ed.2d  225. 

See  also:  Kristensen  v.  Mc- 
Grath,  179  F.2d  796,  certiorari 
granted  339  U.S.  956,  70  Sup.Ct. 
979,  94  L.Ed.  1368;  United  States 
Lines  v.  Shaughnessy,  195  F.2d 
385;  Sardo  v.  McGrath,  196  F.2d 
20;  Jimenez  v.  Barber,  226  F.2d 
449;  Callow  v.  Lehmann,  233  F2d 
859;  Bustos-Ovalle  v.  Landon, 
112  F.Supp.  874;  Tom  We  Shung 
V.  McGrath.  103  F.Supp.  507. 

As  to  rights,  generally,  of 
aliens  to  declaratory  judgments 
in  exclusion  contests,  see  Anno- 
tation, 1  L.Ed.2d  1715,  1720. 
96J2,  U.S. — ^Vergas  v.  Shaughnessy, 
97  F.Supp.  335. 

Shaughnessy  v.  Pedreiro,  349 
U.S.  48,  75  Sup.Ct.  591,  99  L.Ed. 
868.  An  alien  against  whom  a 
deportation  order  has  been  issued 
under  immigration  and  national- 
ity act  of  1952  may  obtain  a  re- 
view of  such  order  by  petition- 
ing a  federal  district  conrt  to 
review  the  order,  declare  it  void, 
and  issue  a  temporary  injunction 


restraining  its  execution  pending 
final  district  court  action. 

97.  U.S.— Cank  v.  Landon,  205  F.2d 
615.  In  action  for  declaratory  re- 
lief and  for  review  of  deporta- 
tion hearing  in  which  it  was  held 
that  plaintiff  should  be  deported, 
district  court's  lack  of  jurisdic- 
tion to  take  any  action  on  facts 
respecting  immigration  'bureau's 
right  to  deport  plaintiff,  renders 
court's  finding  of  fact  and  con- 
clusion of  law  as  if  not  made. 

98.  U.S.— DiBattista  v.  Swing,  135 
F.Supp.  938.  The  only  form  of 
judicial  review  available  to  re- 
view action  of  district  director 
of  immigration  and  naturaliza- 
tion, in  declaring  an  alien's  de- 
parture bond  forfeited,  is  cither 
a  declaratory  judgn\ent  action  or 
an  injunction  against  officer,  en- 
joining him  from  proceeding 
against  obligor  on  bond,  and 
such  action  should  be  brought 
against  officer  of  agency  whose 
action  is  to  be  reviewed. 

98.1.  U.S. — International  Longshore- 
men's &  Warehousemen's  Union, 
Local  37  v.  Boyd,  347  U.S.  222, 
74  Sup.Ct.  447,  98  L.Ed.  650. 


§  642.     Right  to  Attend  Public  Schools — Racial  Discrimination 

The  case  of  Brown  v.  Board  of  Education  of  Topeka*-^  does  not 
specifically  involve  the  lav^r  of  declaratory  judgments.  However, 
since  this  case  is  apparently  the  current  landmark  case  on  the  mat- 
ter of  school  segregation,  and  since  it  overruled,  at  least  insofar  as 
public  education  is  concerned,  the  earlier  doctrine  of  "separate  but 
equal"  facilities,  as  enunciated  in  Plessy  v.  Ferguson, ^-^  all  further 
study  with  respect  to  segregation  matters  must  be  conducted  with 
the  Brown  case  in  mind. 

See  §  621,  footnotes  18  through  18.2,  ante. 


3.1.  U.S.— Brown  v.  Board  of  Edu- 
cation of  Topeka,  347  U.S.  483, 
74  Sup.Ct.  686.  98  L.Ed.  873.  The 
Brown  case  is  in  reality  a  con- 
solidation  of  the   following  four 


cases  involving  the  same  basic 
question:  Brown  v.  Board  arose 
in  Kansas:  Briggs  v.  Elliott  in 
South  Carolina;  Davis  v.  School 
Board  of  Prince  Edward  County 
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in  Virginia;  and  Gebhart  v.  Bd- 
ton  in  Delaware.  In  each  case  the 
enforcement  of  the  state  school 
segregation  statute  was  sought 
to  be  enjoined,  and  such  statute 


was  held  invalid. 
3.2.   U.S^-Plessy   v.  Ferguson,    163 
U.S.    537,    16    Sup.Ct.    1138,    41 
L.Ed.  256. 


§  643.     Status  of  Child 

An  action  filed  by  a  plaintiff  for  judgment  declaring  that  he  wa> 
not  the  father  of  a  certain  child  and  to  correct  the  birth  certificate 
by  eliminating  his  name  therefrom  as  such  child's  father,  was  prap- 
erly  brought  for  declaration  of  relationship  of  nonparentage  and 
was  within  the  orbit  of  the  civil  practice  act  section,  as  one  to  de- 
clare rights  and  other  legal  relations.*-^ 


4.  U.S.— Blue  V.  Jones,  231  F.2d  502. 
Here  declaratory  action  was 
properly  brought  to  determine 
the  existence  of  a  common-law 
marriage  between  strangers  to 
the  action  in  order  to  ascertain 
the  legitimacy  and  right  to  in- 
heritance of  a  party. 
Missw — Montgomery  v.  Walker, 
227  Miss.  562.  86  So.2d  502.  An 
independent  proceeding  to  de- 
clare and  confirm  the  existing 
status  of  a  child  is  unknown  to 
the   Mississippi   practice. 

Mo. — Keiser  v.  Wiedmer,  263 
S.W.2d  63  (Mo.).  Action  prop- 
erly maintained  in  order  to  estab- 
lish status  as  adopted  daughter; 
State  ex  rel.  Kramer  v.  Carroll, 


App.,  309  S.W.2d  654;  State  tx 
rel.  Anonymous  v.  Murphy,  App., 
354  S.W.2d  42,  43. 
N.Y.— Urquhart  v.  Urquhart,  196 
Misc.  664,  92  N.Y.S.2d  484;  Sea- 
lone  V.  Scalonc,  98  N.Y.S.2d  167; 
Scrrallcs  v.  Viadcr,  149  N.Y.S.2d 
175,  aflFd.  139  N.Y.S.2d  896,  285 
App.Div.  947;  Hines  v.  Hincs, 
169  N.Y.S.2d  1003, 12  Misc.2d  486. 

Ohio—Maiden  v.  Maiden,  153 
N.E.2d  461  (Ohio).  Child  born 
out  of  wedlock  held  entitled  to 
maintain  declaratory  action 
against  putative  father  to  estab- 
lish: paternity,  right  to  use  fa- 
ther's name,  and  right  to  support 
by  defendant. 
5.1.  N.Y.— Serralles  v.  Viadcr,  149 
N.Y.S.2d  175. 


§  643.1.    Right  to  Public  Trial 

It  has  been  intimated  that  the  right  of  a  member  of  the  general 
public,  who  is  not  a  party  to  an  action  on  trial,  to  observe  such  trial, 
may  be  determined  by  a  declaratory  judgment  action.^* 

15.  Ohio— E.  W.  Scripps  Co.  v.  Ful- 
ton, 100  Ohio  App.  157,  125  N.E. 
2d  896. 
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§  644.    Criminal  Prosecutions 

Where  a  statute  imposing  a  criminal  penalty  may  affect  the  course 
of  business  activity  in  such  a  way  as  to  make  some  conduct  malum 
prohibitum  and  yet  not  make  clear  what  specific  activities  the 
statute  permits,  and  what  activities  statute  prohibits,  a  question 
of  law  is  raised  which  may  be  answered  in  a  declaratory  judgment 
action.*-^ 

A  statute  providing  that  any  interested  person  may  obtain  a 
judicial  declaration  as  to  the  validity  of  any  regulations  by  bringing 
an  action  for  declaratory  relief,  manifests  a  legislative  intent  to 
permit  persons  affected  by  an  administrative  regulation  to  test  its 
validity  without  having  first  to  enter  into  contract  with  a  third 
person  in  violation  of  the  terms  of  such  regulation,  or  subject  them- 
selves to  the  prosecution  of  a  disciplinary  proceeding  J '•  ^ 


Ind.— Bryarly  v.  Date,  232  Ind. 
47,  111  N.E.2d  277.  Plaintiff  was 
not  entitled  to  declaration  as  to 
whether  statute  prohibiting  pos- 
session of  burglary  tools  by  ex- 
convicts  was  invalid. 
N.Y.— Schwartz  v.  O'Connell, 
124  N.Y.S.2d  397.  Enforcement 
of  criminal  law  will  generally  not 
be  interfered  with  by  declaratory 
judgment.  This  is  particularly 
true  when  the  facts  are  in  dis- 
pute or  open  to  different  inter- 
pretations. 

Cal. — Adler   v.    City   Council   of 
City  of  Culver  City,  7  Cal.Rptr. 


805,  184  C.A.2d  763;  Manchel  v. 
Los  Angeles  County,  54  Cal.Rptr. 
53,  57,  245  C.A.2d  501. 
Ga^Clark  v.  Karrh,  223  Ga.  851, 
159  S.E.2d  75. 

N.J. — Lucky  Calendar  Co.  v. 
Cohen,  19  N.J.  399,  117  A.2d  487. 
One  may  not  ward  off  criminal 
prosecution  by  gambling  on  the 
ultimate  outcome  of  a  suit  for 
declaratory  judgment. 

Ore.— Nelson  v.  Knight,  460  P.2d 

355. 

Pa. — Stelene  v.  Pennsylvania 
Board  of  Parole,  79  York  24. 
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4.  N.Y.— Fleetwood  Manor,  Inc.  v. 
Village  of  Huntington  Bay,  115 
N.Y.S.2d  615.  Conviction  for  vio- 
lation of  zoning  ordinance  held 
not  binding  on  supreme  court  in 
subsequent  declaratory  action  to 
have  such  ordinance  declared 
void  as  to  application  to  certain 
property. 

Tex.— Clark  v.  City  of  Dallas, 
228  S.W.2d  946  (Tex.).  The  fact 
that  ordinances  regulating  auto- 
mobile dealers  were  penal  in  na- 
ture did  not  deprive  court  of  ju- 
risdiction of  declaratory  action 
relating  to  their  validity. 

M alone  v.  City  of  Houston, 
278  S.W.2d  204  (Tex.Civ.App.). 
Sellers  of  comic  books  held  not 
entitled  to  maintain  declaratory 
action  to  test  ordinance  prohibit- 
ing their  sale. 

5.  Ind. — Bryarly  v.  Date,  232  Ind. 
47,  111  N.E.2d  277.  One  having 
a  legal  property  interest  which 
may  be  adversely  affected  by  en- 
forcement of  criminal  statute  may 
maintain  action  under  declaratory 
judgments  act  to  determine  va- 
lidity of  such  statute  in  protection 
of  his  property  or  property  rights 
or  status.  However,  no  action 
will  lie  under  the  Uniform  De- 
claratory Judgments  Act  to  de- 
termine rights  under  a  statute 
defining  a  crime  which  is  mala 
per  se. 

5.1.  Conn. — Herald  Publishing  Co. 
V.  Bill,  142  Conn.  S3,  111  A.2d  4. 

7.  Mo. — Dickinson  Operating  Co.  v. 
City  of  Kansas  City,  317  S.W.2d 
638  (Mo.App.).  Film  exhibitors 
could  not  by  declaratory  judg- 
ment enjoin,  as  to  one  particular 
picture,  the  enforcement  of  a  city 
ordinance  prohibiting  the  exhibi- 
tion of  obscene,  lewd  and  inde- 
cent pictures. 

14.  U.S.— Zemcl  v.  Rusk,  Conn.,  85 
S.Ct.  1271,  381  U.S.  1,  14  L.Ed.2d 
179,   reh.   den.  86  S.Ct.   17,   382 


U.S.  873,  15  L.Ed.2d  114;  Rulp  v. 
Com.  of  Ky.,  C.A.Ky.,  400    F.2d 
871,  cert.  den.  89  S.Ct.  1755,    395 
U.S.  911,  23  L.Ed.2d  224;  HoIIo- 
way  House  Pub.  Co.  v.  Shaxp» 
C.A.Cal.,  408  F.2d  656;  General 
Motors       Corp.       v.       Blevifis, 
D.C.Colo.,  114  F.Supp.  381;  Uni- 
versity Committee  to  End  War 
in  Viet  Nam  v.  Gunn,  D.C.Tex-, 
289    F.Supp.    469,    probable    jar. 
noted  89  S.Ct.  119,  393  U.S.  819, 
21  L.Ed.2d  90;  Soglin  v.  KauflF- 
man,  D.C.Wis.,  295  F.Supp.  978 
Affd.,   C.A.  ,418  F.2d   163;   Mc- 
Donald V.  Brewer,  D.C.Ala.,  295 
F.Supp.    1135;    Decker   v.    Fillis, 
D.C.Utah,  306  F.Supp.  613;  Origr- 
inal    Fayette    County    Civic     & 
Welfare  League,  Inc.  v.  •  Elling- 
ton, D.C.Tcnn.,  309  F.Supp.  89. 
D.C.— Koyce  v.  U.S.  Bd.  of  Pa- 
role,   C.A.,    306    F.2d    759.    113 
U.S.App.D.C.  152. 
in. — Combined  Ins.  Co.  of  Amer- 
ica   v.    City    of    Nokomis,    102 
Ill.App.2d  319,  242  N.E.2d  766. 
Me, — Higgins    v.    Robbins,    265 
A.2d  90.  app.  after  remand  270 
A.2d  81. 

Md.— State  Bd.  of  Public  Wel- 
fare V.  Myers,  224  Md.  246,  167 
A.2d  765. 

Mais.— Woods  v.  State  Bd.  of 
Parole,  351  Mass.  556,  222  N.E.2d 
882. 
15.  N.J.— Thrillo.  Inc.  v.  Scott,  IS 
N.J.Super.  124,  82  A.2d  903. 
Where  plaintiffs  under  city  mer- 
cantile licenses  operated  games 
similar  to  bingo  under  assump- 
tion it  was  lawful,  but  then  re- 
ceived notice  directed  by  county 
prosecutor  that  premises  would 
be  closed  for  violation  of  gam- 
bling laws,  plaintiffs  were  not 
obligated  to  assume  risk  of  ar- 
rest and  conviction  before  seek- 
ing adjudication  of  rights,  and 
only  adequate  remedy  was  for 
declaratory  judgment  determin- 
ing  legal   rights   and   force   and 
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effect  of  gambling  laws  and  of 
legality  of  plaintiffs'  businesses. 
Therefore,  question  of  law  was 
involved  and  county  court  had 
jurisdiction  of  declaratory  judg- 
ment action. 
17.  Mich.— Olsen  v.  Doerfler,  14 
Mich.App.  428,  165  N.W.2d  648. 
Pa. — Com.  ex  rel.  Langley  v. 
Myers,  73  Montg.  159. 
Tex. — State  v.  Margolis,  Civ.App., 
439  S.W.2d  695,  err.  ref.  no  rev. 

19.    Ga.— Tierce  v.  Davis,  121  Ga.App. 
31,  172  S.E.2d  488. 

N.J. — Lucky     Calendar     Co.     v. 
Cohen,  19  N.J.  399,  117A.2d  487, 


adhered  to  20  N.J.  451,  120  A.2d 
107. 

19.1.  CaL— Charles  L.  Harney,  Inc. 
v.  Contractors  State  License 
Board,  39  Cal.2d  561,  247  P.2d 
913. 

Conn. — Herald  Publishing  Co.  v. 
A.2d  4. 
ig  courts 
udgment, 
iclaratory 
to  liabil- 
:e  is  con- 
involving 
conduct    which    is    malum    pro- 
hibitum. 


§  645.     Legality  of  Imprisonment 

A  fugitive  held  under  an  extradition  proceeding  could  not  main- 
tain a  declaratoy  action  to  secure  release  on  the  ground  that  the 
demanding  state  had  abandoned  extradition  proceedings  where  such 
demanding  state  was  not  made  a  party.  Moreover,  since  extradition 
is  controlled  by  the  Federal  Constitution,  rather  than  by  laws  of 
an  asylum  state,  such  asylum  state  will  not  attempt  to  abridge 
federally  created  rights.**-^ 


21.  U.S.— Coronado  v.  U.S.,  C.A.Tex., 
341  F.2d  918,  cert.  den.  85  S.Ct. 
1782,  381  U.S.  943,  14  L.Ed.2d 
707;  U.S.  ex  rel.  Bennett  v. 
People  of  State  of  111.,  C.A.Ill., 
356  F.2d  878,  cert.  den.  86  S.Ct. 
1472,  384  U.S.  946,  16  L.Ed.2d 
544;  Shannon  v.  Sequeechi, 
C.A.Okl.,  365  F.2d  827,  app.  dism., 
cert.  den.  87  S.Ct.  1175,  386  U.S. 
481,  18  L.Ed.2d  225,  reh.  den.  87 
S.Ct.  1354,  386  U.S.  1014,  18 
L.Ed.2d  452;  Gajewski  v.  U.S., 
C.A.N.D.,  368  F.2d  533,  cert.  den. 


87  S.Ct.  865,  386  U.S.  913.  17 
L.Ed.2d  786;  Benson  v.  State  Bd. 
of  Parole  and  Probation,  C.A. 
Ore.,  384  F.2d  238,  cert.  den.  88 
S.Ct.  1860,  391  U.S.  954,  20  L.Ed. 
2d  869;  Jones  v.  State  of  Tenn., 
D.CMo.,  279  F.Supp.  553. 

N.Y.— Schildhaus  v.  Gilroy,  195 
N.Y.S.2d  124,  22  Misc.2d  524, 
app.  dism.  203  N.Y.S.2d  902,  8 
N.Y.2d  850,  168  N.E.2d  707. 

22.1.   S.C^-Bolton     v.     Tiramerman, 
105  S.E.2d  518  (S.C). 


§  646.     Actions  with  Respect  to  Slot  Machines,  Pin  Ball  Games, 
etc. 

Where  distributors  of  certain  games  brought  mandamus  proceed- 
ings to  require  city  officials  to  issue  licenses  for  operation  of  such 
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games,  and  thereafter  distributors  filed  an  amendment  asking-  for 
declaratory  judgment  that  the  machines  in  question  did  not  fall 
within  purview  of  an  ordinance  alleged  to  prohibit  such  games,  a 
declaratory  judgment  would  have  been  a  proper  remedy,  had  the 
court  desired  to  use  it.*"-^ 


24.  Ohio — Westerhaus  Co.  v.  City  of 
Cincinnati,  165  Ohio  St.  327,  135 
N.E.2d  318. 

28.1.  IlL— Kitt  V.  City  of  Chicago, 
415  111.  246,  112  N.E.2d  607. 
Ohio— Westerhaus  Co.  v.  City  of 
Cincinnati,  119  N.E.2d  854  (Ohio 
Com.PL).  Action  under  Uniform 
Declaratory  Judgments  Act  was 
proper  proceeding  to  raise  ques- 
tion whether  plaintiff's   pin   ball 


machines  constituted  gambling 
devices,  whether  ordinance  au- 
thorizing seizure  and  destruction 
of  pin  ball  machines  operated 
contrary  to  law  was  constitu- 
tional, and  whether  city  treasurer 
had  rigbt  to  revoke  license  for 
violation  of  ordinances  governing 
operation  of  pin  ball  machines 
without  any  judicial  determina- 
tion as  to  such  violation. 


§  647.    Paroled  Convicts 

A  city  could  properly  bring  a  declaratory  action  to  test  the  con- 
stitutionality of  a  statute  giving  state  and  parochial  officers  power 
to  parole  violators  of  municipal  ordinances  and  providing  penalties 
against  city  officials  refusing  to  honor  such  paroles.*^ -^ 


31.  U.S.— Tuckson  v.  Clemmer,  231 
F.2d  658.  Contentions  of  prisoner 
that  at  conclusion  of  sentence  he 
should  be  released  absolutely  and 
not  held  for  parole  violation  un- 
der provisions  of  "good  time" 
statute  held  proper  for  decision 
by  sentencing  court  rather  than 
by  declaratory  judgment. 

Carson  v.  Meador,  120  F.Supp. 
260.  Declaratory  action  seeking 
release  from  parole  supervision 
would  not  lie  where  allegations 
failed  to  show  that  prisoner  had 
requested  release. 

Minder  v.  Asst  Director,  Bu- 
reau of  Pardons  &  Paroles,  229 
F.2d  432.  Prisoner,  who  was  con- 

§  647.1.     Executive  Clemency 


fined  in  federal  penal  institution, 
and  against  whom  Michigan  au- 
thorities had  lodged  with  fed- 
eral authorities  state  warrant 
charging  that  prisoner  had  vio- 
lated his  parole,  would  not  be 
entitled  to  injunction  to  restrain 
state  ofi&cial  from  interfering 
with  his  reformation  and  rehabil- 
itation pursuant  to  federal  law 
or  to  declaratory  judgment  that 
state  warrant  for  parole  viola- 
tion or  for  detainer  was  void,  in 
view  of  fact  that  prisoner  had 
not  exhausted  his  state  court 
remedies. 
31.1.  La. — City  of  New  Orleans  v. 
Borey,  52  So.2d  728   (La.App.). 


Parents  of  a  murder  victim  could  not  maintain  a  suit  for  a  decla- 
ration that  the  governor  of  the  state  was  not  to  commute  the  death 
sentence  of  the  convicted  murderer.  It  was  held  that  the  punish- 
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ment  of  crime  is  a  matter  of  public  policy,  rather  than  of  private 
vengeance.  As  a  result,  the  plaintiflf  had  no  status  to  maintain  the 
action,  even  if  the  courts  had  jurisdiction  to  interfere  in  the  execu- 
tive functions  of  the  governor.*  ^  •  ^  ° 

31.10.   Ore.— Eacret    v.    Holms,    333 
P.2<i  741  (Ore.). 


§  648.     Bank  Night  and  Lotteries 

32.  N.J. — Lucky  Calendar  Co.  v. 
Cohen,  19  N.J.  399,  117  A2d  487. 
Where  county  prosecutor  noti- 
fied plaintiff  that  sales  promotion 
scheme  had  characteristics  of  lot- 
tery, such  plaintiff  could  main- 
tain declaratory  action  against 
prosecutor  to  determine  legality 
of  scheme. 

§  649.     Business  Licenses 


See  also,  s.c,  36  N.J.Super. 
300,  115  A.2d  603;  20  N.J.  160, 
119  A.2d  14. 

Ohio— Veterans  of  Foreign  Wars 
V.  Sweeney,  111  N.E.2d  699 
(Ohio).  Court  would  not  shackle 
law  enforcement  officers  by  mak- 
ing declaration  as  to  legality  of 
''bingo"  game  as  conducted. 


Cases  involving  business  licenses  usually  turn  upon  the  question 
of  justiciable  controversy.  If  such  a  controversy  exists  and  a  judg- 
ment will  settle  material  questions,  the  relief  is  usually  granted.^*-^ 
However,  a  declaration  is  generally  denied  where  a  proper  justi- 
ciable controversy  is  lacking,"-*  where  a  declaration  would  not 
settle  all  material  issues,  but  would  probably  becloud  the  situa- 
tion,3»*»  or  where  the  plaintiff  does  not  have  a  proper  interest  in 
the  subject  matter.^ ^-^ 


33.3.  N.Y.— Framer  v.  McCarthy,  205 
Misc.  921,  131  N.Y.S.2d  90. 

33.4.  Fla.— Donovan  v.  Schott,  58  So. 
2d  847  (Fla.). 


33.1.  Va. — Cowardin  v.  Burrage,  195 
Va.  54,  n  S.E.2d  428. 

33.2.  Ga.— Bankers  Life  &  Casualty 
Co.  V.  Cravey,  90  Ga.App.  113, 
82  S.E.2d  150,  210  Ga.  239,  78 
S.E.2d  507. 

§  650.1.     Bribery 

It  has  been  held  that  a  private  individual  does  not  possess  the 
capacity  to  maintain  an  action  for  a  declaratory  judgment  alleging 
bribery  of  police  officers  by  a  defendant — and  such  a  complaint  does 
not  state  a  cause  of  action — since  the  alleged  offense  is  a  public 
offense  and  can  be  prosecuted  on  in  the  name  of  the  people.^* 

35.  Cal. — Oppenheimer  v.  Clifton's 
Brookdale.  Inc.,  98  Cal.App.2d 
403,  220  P.2d  422. 
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§  652.    Ultra  Vires  Acts  of  a  Corporation 

4.   MaM. — Shoolman  v.  Wales  Man-  ration  ratified  the  act  of  the  offi- 

ufacturing    Co.,    331    Mass.   211,  cer  by  notifying  the  lessor  of  the 

118  N.E.2d  71.  No  authorization  assignment    and    by    setting    up 

of  act  of  corporate  officer  in  mak-  such  an  assignment  in  its  answer 

ing  alleged  reassignment  of  lease  in  a  suit  for  declaratory  relief, 
was  necessary  where  the  corpo- 

§  652.1.     Existence  of  Corporate  Entity 

A  collateral  attack  effected  by  way  of  a  declaratory  action  ques- 
tioning corporate  existence  of  a  legal  entity,  may  be  made  upon  a 
purported  holding  corporation  which  does  not  have  either  dc  jure 
or  de  facto  existence.  However,  a  direct  attack  by  the  state  in  quo 
warranto  proceedings  is  required  to  question  the  existence  of  a  cor- 
poration as  a  legal  entity  where  such  corporation  has  de  facto  or 
de  jure  existence.^*  ^°  . 

8.10.    Neb< — Baum  v.  Baum  Holding  poration   owning   a   majority   of 

Co.,  158  Neb.  197,  62  N.W.2d  864.  realty     corporation     stock,     and 

In  action  by  minority  stockhold-  stockholders  of  each  corporation, 

ers  of  realty  corporation  for  de-  a  part  of  petition  questioning  cor- 

claratory  judgment  as  to  rights,  porate  existence  of  holding  cor- 

status   and   other  legal   relations  poration  stated  no  cause  of  ac- 

of  such  corporation,  holding  cor-  tion  in  plaintifF. 

§  654.    Rights  of  Corporate  Stockholders 

The  courts  have  held  certain  declaratory  actions  by  stockholders 
to  be  ones  in  which  they,  in  the  exercise  of  their  discretion,  could 
declare  the  rights  and  legal  relations  of  the  parties.  One  such  action 
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-was  where  a  preferred  stockholder  sought  a  declaratory  judgment 
with  reference  to  his  stock's  call  price,  the  enjoining  of  the  payment 
of  new  stock  dividends  until  old  stock  cumulative  dividends  had 
been  paid,  the  annulment  of  the  entire  corporate  reorganization, 
and  a  declaration  with  reference  to  his  rights  in  the  corporation 
plan.^'^'^ 

Where  a  declaratory  judgment,  sought  by  stockholders  of  a  dis- 
solved corporation  to  determine  interest  of  stockholders,  would 
serve  no  useful  purpose  and  would  settle  no  controversy,  it  was 
held  that  a  summary  judgment  against  the  plaintiffs  seeking  the 
declaratory  judgment  was  proper,  and  did  not  affect  the  claims  and 
rights  of  the  stockholders.^'''* 

17.1.   N.Y. — Liebschutz    v.    Schaffer  from  paying  any  dividends  upon 

Stores  Co.,  Inc.,  276  App.Div.  1,  the  new   stock  until  cumulative 

93  N.Y.S.2d  125.  In  action  by  stock  has  been  paid  on  the  old 
preferred  stockholder  for  a  dec-  stock  of  plaintiff,  amended  dec- 
laration of  his  rights  to  exchange  laration  was  sufficient  as  against 
hi&  old  shares  for  new  shares  in  a  motion  to  dismiss  and  a  mo- 
accordance  with  a  reorganization  tion  for  judgment  on  pleading, 
plan  and  a  judicial  annulment  of  17.2.  Tex. — Rolfe  v.  Swearingen,  241 
the  entire  reorganization  and  an  S.W.2d  236  (Tex.), 
injunction  against  the  corporation 

§  657.    Validity  of  Amendment  to  Corporate  Charter 

In  a  declaratory  judgment  suit  seeking  construction  of  an  amend- 
ment to  a  certificate  of  incorporation,  such  a  suit  must  present  such 
an  actual  controversy  as  is  sufficient  to  give  the  court  jurisdiction, 
and  in  a  suit  where  the  value  of  stock  of  deceased  or  retiring  stock- 
holders would  have  no  firm  basis  upon  which  it  could  be  ascer- 
tained, it  has  been  held  that  such  a  controversy  is  presented. *°-^ 

20.1.   N.J.— Hungerford  &  Terry,  Inc. 
V.  Geschwindt,  24  N.J.Super.  385, 

94  A.2d  540. 

§  663.1.    Inspection  of  Records  by  Public  Officials 

A  justiciable  controversy  was  held  to  have  been  presented  in  a 
case  where  an  attorney  general  claimed  the  right  to  inspect  a  cor- 
poration's records  and  to  make  copies  thereof,  and  where  the  corpo- 
ration claimed  the  right  to  refuse  the  attorney  general — without 
being  penalized  by  loss  of  charter — the  right  which  he  asserted  if 
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his  demand  was  improperly  made  under  the  circumstances.  The 
court  also  stated  the  question  of  the  authority  of  the  attorney  gren- 
eral  to  act  under  the  visitorial  statutes  in  making  the  inspection 
and  copies  of  the  records,  as  well  as  the  validity  of  such  statutes, 
was  properly  raised  in  such  suit.**-^  ^ 

28.11.  Tex.— Humble  Oil  &  Refining 
Co.  V.  Daniel,  259  S.W.2d  580 
(Tex.). 


§  664.     Ownership  of  Stock 

Where  the  principal  assets  of  a  Delaware  corporation  consisted 
of  bearer  certificates  representing  890  shares  of  stock  in  a  Swiss 
corporation  which  had  purported  to  supersede  these  bearer  certifi- 
cates by  registering  the  890  shares  of  stock  to  a  second  Swiss  cor- 
poration, and  where  an  action  was  brought  to  determine  ownership 
of  the  stock  of  the  Delaware  corporation,  it  was  held  that  no  such 
determination  could  be  made  inasmuch  as  the  court  had  no  jurisdic- 
tion over  either  the  superseding  certificates  or  the  second  Swiss 
corporation.^^-^ 

Corporation  officers  and  directors  who  joined  with  the  corpora- 
tion in  an  action  for  declaratory  judgment  against  a  former  share- 
holder for  construction  of  a  contract  of  the  corporation  with  a 
shareholder — in  which  action  the  shareholder  counterclaimed  for 
damages  for  breach  of  contract — and  who  joined  in  perfecting  an 
appeal  from  the  trial  court,  were  held  not  to  be  made,  by  their 
adverse  interest,  personally  liable  for  damages  for  breach  of  a  pro- 
vision of  the  contract  by  which  they  were  not  personally  bound.^^** 

33.1.  DeL— Bata    v.    Hill,    112    A.2d  155   Tex.    179.   275    S.W.2d  849, 
519  (DeLCh.).                                              modified  on   appeal  284   S.W.2d 

33.2.  Tex.— Pace    Corp.    v.    Jackson,  340  (Tex.). 

§  667.     Corporate  Dividends  on  Stock 

In  an  action  for  a  declaration  with  reference  to  the  nature  of  pre- 
ferred stockholders'  dividend  rights  over  common  stockholders  or 
the  value  of  their  equity  in  the  present  surplus  of  the  corporation, 
where  no  actual  controversy  was  presented  in  that  the  directors  of 
the  corporation  were  not  shown  to  be  contemplating  a  dividend  on 
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common  stock,  it  was  held  that  the  trial  court  did  not  abuse  its  dis- 
cretion in  refusing  to  render  such  a  declaration.*"- ^ 

40.1.   N.Jv— Sanders  v.  Cuba  Railroad 
Co.,  21  N.J.  78,  120  A.2d  849. 

§  669.1.    Agreements  Among  Stockholders 

The  surviving  stockholder  of  a  corporation  was  held  not  to  be 
entitled  to  a  declaratory  judgment  as  to  the  meaning  of  book 
value — as  used  in  a  stockholders'  agreement  that  surviving  stock- 
holders would  buy  deceased  stockholders'  stock  at  book  value — 
where  no  jural  relationship  of  the  parties  was  in  dispute  and  where 
such  judgment  would  not  be  binding  on  arbitrators  who  were  to 
be  appointed  in  the  event  that  any  dispute  over  price  developed 
under  the  above-mentioned  agreement.  In  this  case,  the  estate  of 
the  deceased  stockholder  had  appointed  the  arbitrators  and  de- 
manded that  the  surviving  stockholder  proceed  to  arbitration.*^ 

43.   N.Y.— Rifkin    v.    Rifkin,    118 
N.Y.S.2d  322. 
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§  670.     Rights,  Liabilities  and  Duties  of  Public  Officers  and  Mu- 
nicipalities Generally 

Controversies  touching  legality  of  acts  of  public  officials  or  public 
agencies,  challenged  by  parties  whose  interests  are  adversely  affect- 
ed, is  one  of  the  favored  fields  for  declaratory  judgments.^ -^ 

Actions  for  declaratory  judgments  have  been  used  to  seek  a  decla- 
ration of  rights  of  parties  under  a  city's  franchise  ordinance.*-^ 

It  is  to  be  noted  that  determination  by  a  declaration  of  rights  of 
administrative  authority  may  be  made  at  the  behest  of  one  so  im- 
mediately and  truly  injured  by  a  regulation  claimed  to  be  invalid, 
that  his  need  is  sufficiently  compelling  to  justify  judicial  interven- 
tion even  before  the  completion  of  the  administrative  process.**' 

A  trial  court's  refusal  to  declare  the  reasonableness  or  legality 
of  a  chief  of  police  in  connection  with  the  installation  and  use  of 
small  transmission  equipment  for  the  purpose  of  surveillance  has 
been  held  to  be  proper.  ^°*^ 
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Where  a  declaration  was  sought  that  the  plaintiff  was  a  lawful 
member  of  a  county  board  of  education  and  that  another  had  no 
right  to  membership  on  the  board,  and  to  enjoin  him  from  the  exer- 
cise of  his  duties  as  a  member,  and  where  the  declaration  also 
sought  to  enjoin  other  members  of  the  board  from  interfering  with 
the  plaintiff  in  the  performance  of  his  duties  as  a  board  member, 
it  was  held  that  the  plaintiff  could  not  prevail  on  the  weakness  of 
the  claim  of  the  other  person,  but  must  succeed  in  the  action  only 
upon  the  strength  of  his  own  claim.*®- ^ 

Where  applicants  for  licenses  to  operate  certain  games  in  a  mu- 
nicipality— who  had  been  refused  such  licenses  by  the  chief  of 
police — were  determined  to  be  entitled  to  such  licenses  upon  de- 
manded hearing  before  city  council,  and  where  applicants  subse- 
quently sought  a  declaration  of  their  rights  and  to  enjoin  city  police 
from  interfering  with  their  business,  the  failure  of  the  court  to  ex- 
amine the  record  of  the  hearing  before  the  city  council  constituted 
reversible  error.**-* 

A  public  hearing  may  be  held  and  a  quasi- judicial  determination 
made  with  reference  to  the  issuance  of  licenses  to  engage  in  certain 
businesses  by  municipal  corporation  who  possesses  valid  authority 
to  do  such  acts,  and  where  its  action  is  attacked — whether  by  one 
who  is  an  applicant  or  a  taxpayer — justification  by  the  municipality 
of  its  action  in  a  trial  de  novo  in  the  court  should  not  be  required. 
Local  officials  are  vested  with  the  power  of  determination  and  such 
determination  is  reviewable  by  mandamus  or  certiorari.**-* 

The  provision  of  the  declaratory  judgment  act  having  effect  of 
inhibiting  suits  with  reference  to  federal  taxes,  has  application  to 
suits  by  taxpayers,  but  not  to  suits  by  third  persons,  and  did  not 
preclude  declaratory  relief  on  behalf  of  the  city  controller  charged 
with  the  duty  of  paying  pensions  and  salaries  of  the  city  employees, 
including  the  taxpayer-employee  who  owed  money  for  taxes  to 
the  United  States,  to  determine  whether  controller  could  be  com- 
pelled to  make  payment  directly  to  United  States  for  taxes  due 
from  taxpayer-employee.*®-* 

1.    Mo. — Willard      Reorganized  Green  County,  241  Mo.  A  pp.  934, 

School  District   No.  2  of  Green  248  S.W.2d  435.   In   reorganized 

County   V.   Springtield   Reorgan-  school    district's    action    against 

ized   School    District    No.    12   of  another  such  district  for  declara- 
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tory  judgment  determining  that 
former  school  district,  included 
in  defendant  district  pursuant  to 
majority  vote  at  an  election  called 
by  county  board  of  education, 
was  part  of  plaintiff  district,  and 
that  defendant  should  pay  and 
deliver  to  plaintiff  all  moneys 
and  property  received  by  defend- 
ant from  such  former  district, 
facts  admitted  in  agreed  state- 
ment and  pleaded  in  petition 
showed  defendant  was  de  facto 
corporation,  against  which  relief 
sought  could  be  granted  only  by 
court  of  appeals  by  first  decree- 
ing that  defendant  district's  or- 
ganization was  void  in  its  incep- 
tion. Allegation  of  petition  that 
former  district  was  part  of  plain- 
tiff's district  when  county  board 
of  education  took  jurisdiction  to 
organize  defendant  district  and 
that  vote  to  reorganize  it,  with 
former  district  included,  was  aa- 
nulative  because  former  district 
was  not  then  in  existence,  consti- 
tuted attack  on  legality  of  de- 
fendant district's  formation, 
which  could  only  be  made  in  di- 
rect quo  warranto  proceeding  by 
state. 
1.1  U.S. — Worthington  v.  Commod- 
ity Credit  Corp.,  157  F.Supp.  497, 
revd.  on  oth.  grds.,  263  F.2d  178, 
cert.  den.  79  S.Ct.  1148,  359  U.S. 
1012,  3  L.Ed.2d  1036;  Sigurdson 
V.  Del  Guercio,  154  F.Supp.  220. 
Ala. — Marshall  County  Gas 
District  v.  City  of  Albertville,  263 
Ala.  601,  83  So.2d  299;  Gibbs  v. 
Cochran,  281  Ala.  22,  198  So.2d 
607. 

Ariz. — Riley  v.  Cochise  County, 
10  Ariz.App.  55,  455  P.2d  1005. 
N.Y.— De  Veau  v.  Braisted,  174 
N.Y.S.2d  596,  5  A.D.2d  603,  app. 
den.  176  N.Y.S.2d  230,  6  A.D.2d 
819,  affd.  183  N.Y.S.2d  793,  5 
N.Y.2d  236,  157  N.E.2d  165,  mo- 
tion   den,    188    N.Y.S.2d    196,    6 


N.Y.2d  810,  159  N.E.2d  685,  aflFd. 
80  S.Ct.  1146.  363  U.S.  144,  4 
L.Ed.2d  1109,  reh.  den.  81  S-Ct. 
30,  364  U.S.  856,  5  L.Ed.2d  80. 

3.  Morrison,  Declaratory  Judgments 
in  the  Law  of  Municipal  Corpo- 
rations, 4  Legal  Notes  on  Lx>cal 
Government  147  (1938). 

Pa. — Highland  Sewer  and  Water 
Authority  v.  Roddy,  22  Cambria 
232. 
4.1.    Ky. — Paducah      v.       Kentucky 
Utilities    Co.,    264    S.W.2d     848 
(Ky.).  In  suit  for  judgment   de- 
claring   rights   of   parties    under 
franchise  ordinance  by  which  city 
reserved  option  to  purchase  elec- 
tric company  system  within  city 
at   a   price   to   be    fixed    by    ap- 
praisal, court,  though  it  had   no 
authority  to  require  appraisers  to 
serve,  properly  granted   apprais- 
ers,   who    had    performed    duties 
with   diligence   to   date   and    ac- 
quired valuable  knowledge  in  re- 
gard to  company's  property,  an 
extension  of  six  months  from  ef- 
fective date  of  judgment  in  which 
to  complete  appraisal  and  direct- 
ed in  the  event  of  their  inability 
to    reach    an    agreement    within 
three  months,   a  third  appraiser 
should   be   appointed   in   accord- 
ance with  provisions  of  franchise 
ordinance.    In    such    a    suit    the 
question     whether     a     particular 
generating  plant  and  transmission 
lines  were  part  of  company's  sys- 
tem within  meaning  of  franchise 
ordinance  was  a  question  of  fact. 

5.1.  U.S. — Eccles  v.  Peoples  Bank 
of  Lakewood  Village,  333  U.S. 
426.  68  Sup.Ct.  641,  92  L.Ed.  784. 

10.1.  CaL— Wirin  v.  Parker,  302  P.2d 
69  (Cal.App.).  In  view  of  fact 
that  all  searches  and  seizures  are 
not  unconstitutional  but  only  are 
unreasonable  searches,  and 
whether  a  search  is  unreasonable 
or  not  depends  on  the  facts  and 
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circumstances  of  each  particular  25.1.   Ky. — Kash  v.  Day,  239  S.VV.2d 
case,  trial  court  properly  refused  959  (Ky.). 
to   grant  a  declaration  or  judg- 
ment  undertaking   to    determine  25.2.   CaL — Nathan  H.  Schur,  Inc.  v. 
reasonableness  or  legality  of  fu-  City  of  Santa  Monica,  47  Cal.2d 
turc   acts   of   chief   of   police   in  11,  300  P.2d  831. 


connection  with   installation   and 

use  of  sound  transmission  equip-      25.3.    CaL— Nathan  H.  Schur.  Inc. 


V. 


ment  for  purpose  of  surveillance.  ^ity  of  Santa  Monica,  47  Cal.2(l 

i^c      T^    I      *  T  ^  .        ^    T  11.  300  P.2d831. 

25.     Declaratory    Judgment    and    In- 
junction  as    Public    Law    Reme-  ^-.  -     tt  «      tt  ^  a  tt   • 
J.          «/>      A     .L    !•          T   T       AA^  25.4.    U.S. — Hoye,  Controller  v.  Lnit- 
dies.     22     Australian     LJ.     446               i  c*  *       i nn  t-  c         ^or 
ftQAQ^                                                          ^^  States,  109  F.Supp.  685. 

§  670.1.    Legal  Relations  and  Rights  Between  Municipalities, 
Agencies  Thereof,  and  Contracting  Individuals 

Where  rights  and  legal  relations  of  a  plaintiff,  a  defendant  city 
and  a  defendant  board  of  health  were  affected  by  a  contract  giving 
plaintiff  exclusive  right  to  collect  and  remove  garbage,  and  by  cer- 
tain municipal  ordinances  dealing  therewith,  it  was  held  that  the 
parties  were  entitled  to  have  contested  questions  settled  by  judicial 
determination.**'  ^  ° 

25.10.   Ohio — Burrows     v.     City     of 
Warren,  103  N.E.2d  311   (Ohio). 

§  672.    Appointment  and  Tenure  in  Office  of  Non-Elective  Public 
Officials 

In  a  suit  seeking  to  declare  void  a  contract  between  a  city  board 
of  education  and  a  corporation  on  the  ground  that  such  contract 
was  void  because  one  member  of  the  board  who  had  cast  the  de- 
ciding vote  had  vacated  his  office  by  becoming  president  and  a 
member  respectively  of  two  other  organizations,  where  the  pro- 
posed declaratory  judgment  would  amount  to  an  ouster  of  the  mem- 
ber who  allegedly  vacated  his  position,  such  judgment  will  not 
be  rendered.*''^ 

Residents  of  a  federal  reservation  have  been  held  not  to  be  en- 
titled to  a  declaration  for  the  determination  of  their  eligibility  to 
serve  as  notaries  where  it  has  not  been  alleged  that  the  governor 
desires  to  name  them  as  notaries. **3'' 

29.1.   Ky. — Kirwan  v.  Specknian,  313      32.   La. — Barnett  v.  Morrison,  51  So. 
Ky.  578,  232  S.W.2d  841.  2d    415    (La.).    Record    showinK 
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that    employees    were    appointed      43.1.   Md. — Tanner  v.  McKeldin,  202 

by  mayor  to  positions  in  the  per-  Md.  569,  97  A.2d  449.  The   state 

mit    department    of    the    city    of  had   ceded   exclusive  jurisdicdon 

New  Orleans  authorized  declara-  over   the   federal   reservation    to 

tory  judgment  that  appointments  the    federal    government    except 

were   illegal   for   failure   to   con-  for  right  to  serve  civil  and  crxm- 

form  to  the  civil  service  require-  inal  process  therein, 
ments. 

§  672.1.    Filling  Vacancies  In  Public  Offices 

In  an  Iowa  decision,  the  court  said  that  the  rules  of  civil  proce- 
dure authorized  a  declaratory  judgment  action  to  determine  the 
validity  of  an  election  to  fill  a  vacancy  occurring  by  reason  of  a 
resignation  where  the  selection  of  the  successor  was  by  a  majority 
vote  of  the  members  remaining  after  the  resignation.'**-' ' 

Where  a  dispute  arose  as  to  who  was  the  senior  officer  on  a  police 
force  upon  the  death  of  the  chief,  and  where  the  time  for  a  general 
election  to  elect  a  new  chief  was  somewhat  distant,  the  proper 
remedy  was  that  of  a  declaratory  decree  for  a  determination  of  the 
senior  officer.  The  court  pointed  out  that  this  was  true  even  though 
the  right  of  the  holder  of  the  office  would  be  determined  by  the 
remedy  of  quo  warranto.****'* 

43.11.   Iowa— City     of      Nevada      v.      43.12.   Fla.— Lockleer  v.  City  of  West 
Flemmons,    244    Iowa    1068,    59  Palm  Beach,  51  So.2d  291  (Fla.). 

N.W.2d  793. 

§  674.     Power  and  Duty  of  Fixing  and  Paying  Compensation  of 
Public  Officers  and  Others 

A  declaratory  judgment  is  the  proper  remedy  for  determining  the 
amount  of  a  sheriff's  fee  for  collection  of  school  taxes  when  that 
amount  is  in  dispute.*^*^ 

53.1.  Ky. — Board  of  Education  of 
Lawrence  County  v.  Workmen, 
256  S.W.2d  528  (Ky.). 

§  676.    Qualifications  of  Public  Officers 

67.   Fla.— Bloomfield   v.    City   of   St.  whether    a    successful    candidate 

Petersburg  Beach,  82  So.2d   364  ior  the  office  of  city  commission- 

(Fla.).    Where   majority    control  er  was  a  qualified  elector  of  the 

of  city  commission  and  hence  of  city   and    therefore    duly    elected 

city  government  depended  upon  and  a  dispute  as  to  his  qualifica- 
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tion  to  hold  such  office  resulted 
in  organization  of  two  separate 
city  governments  by  adverse  fac- 
tions of  commission,  action  would 
lie  for  declaratory  judgment  to 
terminate  such  confusion  in  mu- 
nicipal government,  though  ulti- 
mate issue  was  the  right  of  a 
particular  member  of  the  city 
commission  to  hold  such  office. 
Ala.— Talton  v.  Dickinson,  261 
Ala.  11,  72  So.2d  723.  Complaint 
of  taxpayers  and  electors  of  coun- 
ty alleging  that  nominee  for  of- 


fice of  superintendent  of  educa- 
tion of  county  was  ineligible  be- 
cause, under  the  teacher's  retire- 
ment act,  he  would  be  required 
to  retire  from  office  on  attaining 
age  of  70  years,  16  months  be- 
fore completion  of  term  of  office 
for  which  he  was  nominated,  did 
not  entitle  taxpayers  or  electors 
to  declaratory  relief,  for  failure 
to  show  a  justiciable  controversy, 
since  nominee  might  never  be 
elected. 


§  677.     Powers  of  Public  Officers  and  Legality  of  Acts 

A  declaratory  judgment  is  a  proper  proceeding  to  determine  a 
jural  question  arising  out  of  a  dispute  as  to  whether  county  super- 
intendent of  highways  had  a  duty  to  remove  snow  or  ice  from 
county  highways  within  the  town.*'^*' 


71.  U.S. — Atchison,  Topeka  and  San- 
ta Fe  Railway  Co.  v.  Summer- 
field,  229  F.2d  m.  In  view  of 
railroads*  statutory  obligation  to 
carry  mails,  and  investments  rail- 
roads have  in  special  equipment 
for  such  purpose,  and  in  view  of 
the  fact  that  postmaster  general 
ordered  discontinuance  of  use  of 
certain  railroad  equipment  as 
concomitant  of  experiment  in 
transportation  of  first  class  mail 
by  air,  railroads  had  standing  to 
challenge  legality  of  the  experi- 
mental program. 

Fla. — Overman  v.  State  Board  of 
Control.  62  So.2d  696  (Fla.). 
Doubt  as  to  authority  of  gover- 
nor and  comptroller  to  draw  and 
countersign  warrant  for  payment 
of  funds  appropriated  to  effec- 
tuate purpose  of  statute  author- 
izing payment  of  $3,000  per  year 
for  each  student  enrolled  in  first 
accredited  medical  school  estab- 
lished in  state  and  construction 
of  statute  for  guidance  of  board 


of  control  justifies  maintainance 
of  suit  for  a  declaratory  judgment 
interpreting  the  statute. 
74.1.  N.Y.— Maloney  v.  Oneida 
County,  97  N.Y.S.2d  161.  Where 
a  jural  question  was  presented 
in  action  by  the  town  board  and 
town  superintendent  of  highways 
against  county  superintendent  of 
highways  for  judgment  declaring 
that  town  had  no  duty  to  remove 
snow  or  ice  from  county  high- 
ways located  within  confines  of 
town,  that  town  superintendent 
of  highways  had  no  duty  to  do 
so,  and  that  such  duty  was  that 
of  county  or  county  superintend- 
ent of  highways,  that  town  could 
not  rent  equipment  to  county  to 
do  so  at  less  than  rates  and 
charges  as  fixed  by  highway  law. 
and  that  county  should  be  re- 
(luired  to  compensate  town  board 
and  town  superintendent  of  high- 
ways, declaratory  judgment  pro- 
ceeding was  proper. 
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§  677.1.    Rights  of  Employees  of  Government  and  Govemmental  < 
Boards  and  Agencies 

It  has  been  held  that,  by  way  of  declaratory  judgment,  a  coun 
has  jurisdiction  to  declare  the  rights  of  an  employee  of  a  city  bean 
of  higher  education. s 1. 1 1  The  federal  courts  have  also  held  that 
such  courts  could  entertain  an  action  for  declaratory  relief  brouj^ht 
by  an  employee  of  the  federal  government  against  the  federal 
security  agency  administrator  to  determine  the  employee's  right 
to  reinstatement  after  he  had  been  dismissed  on  the  belief  of  his 
superior — without  a  trial — that  he  was  disloyal.®'*^* 

81.11.    N.Y.— Condon     v.     Board     of      81.12.    U.S.— Bailey     v.     Richardson, 
Higher  Education  of  City  of  New  182  F.2d  46. 

York,  131  N.Y.S.2d  87. 

§  680.    Power  of  Municipality  to  Engage  in  Business  or  Private 
Enterprise 

89.    111. — Elm  Lawn  Cemetery  Co.  v.  Pa. — Southeastern    Pennsylvania 

City  of  Northlake,  94  Ill.App.2d  Transp.  Authority  v.  Philadelphia 

387,  237  N.E.2d  345.  Transp.    Co.,   419   Pa.   471.    214 

A.2d  632. 

§  683.    Authority  of  Municipality  to  Lease,  Sell  and  Permit  the 
Use  of  Property 

No  justiciable  controversy  was  held  to  be  presented  for  a  declara- 
tory judgment  where  complaint  alleged  a  dispute  between  city 
water  works  board  and  city  board  wherein  it  was  alleged  that  the 
water  works  board  represented  it  had  authority  to  enter  into  a  con- 
tract concerning  a  lake  constructed  to  supply  water  to  customers 
of  the  city  board  which  city  board  claimed  it  also  had  authority 
to  make  the  contract.*'*' 

An  appropriate  case  for  a  declaratory  judgment  was  held  to  have 
been  present  where  a  declaration  was  sought  that  a  municipality 
came  within  statutes  regulating  traffic  in  alcoholic  beverages.''-* 
The  declaratory  judgment  procedure  has  been  utilized  in  dis- 
putes as  to  the  power  of  a  municipality  tp  make  use  charges  in 
certain  cases  in  connection  with  sewer  systems  either  owned  by 
it  or  by  property  owners  of  the  municipality.*'*' 

7.1.   Ala.— -Fox     V.     Water     ^^'orks        7.2.   Tcnn.— Crabtree  v.  Stevens,  198 
Board    of    City    of    Mobile,    262  Tenn.  149,  278  S.W.2d  672. 

Ala.  670,  81  So.2d  363. 
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7^.  Ala.— Water  Works  and  Sani- 
tary Board  v.  Dean,  260  Ala.  221, 
69  So.2d  704.  Bill  for  declaratory 
judgment  as  to  right  and  power 
of  municipal  sewer  board  to 
charge  and  collect  service  fee  for 
use  of  its  sanitary  sewer  system 
set  out  a  justiciable  controversy 
by  reason  of  allegation  that  sew- 
er system  had  been  built  by,  or 
assessed  to,  property  owners  of 
city  and  was  still  owned  by  them 
rather  than  by  the  city. 
CaL — Tronslin  v.  City  of  Sonora, 
144  Cal.App.2d  735,  301  P.2d  891. 
Construed  in  light  of  record, 
judgment  declaring  landowner  re- 


siding outside  of  city  limits  to  be 
entitled  to  make  "connections" 
with  city  sewer  line  traversing 
his  property  "free  and  clear  of 
any  cost,  charges,  taxes  or  license 
fees"  entitled  landowner  to  "use" 
system  as  well  as  to  "connect 
therewith";  and  even  though  no 
charge  for  use  of  system  (as  dis- 
tinguished from  connection 
charge)  was  being  made  when 
such  judgment  was  entered,  it 
was  conclusive  against  city's 
right  to  make  such  use  charge 
under  ordinance  thereafter  en- 
acted. 


§  684.     Powers  of  Municipalities  in  Connection  with  Streets,  High- 
ways and  Easements 

An  appropriate  case  for  a  declaratory  judgment  was  held  to  be 
presented  where  there  was  a  dispute  as  to  the  authority  of  a  munici- 
pality to  acquire  land  and  to  establish  off-street  parking  facilities 
and  where  doubt  was  created  as  to  the  rights  and  equities  of  the 
parties  by  the  terms  of  the  contracts  and  statutes  invoked.'**' 

Where  an  advisory -declaration  was  sought  as  to  the  enforceability 
on  state  and  federal  highways  within  a  city  of  a  city  ordinance 
regulating  speed  of  vehicles,  it  was  held  that,  where  there  was  no 
dispute  as  to  violation  of  the  ordinance,  the  controversy  would  not 
be  entertained  J*'* 

Where  a  plaintiff  sought  a  declaration  that  a  change  in  the  official 
map  of  a  city  so  as  to  construct  a  highway  taking  in  plaintiff's  en- 
tire land  therein  was  void  because  it  took  plaintiff's  property,  it  was 
held  that  he  was  not  barred  from  seeking  such  relief  by  the  fact  that 
he  knew  of  the  proposed  change  prior  to  the  purchase  of  the 
property. '2.3 

To  determine  the  propriety  of  a  director  of  highways  as  a  party 
to  an  action  for  a  declaratory  judgment  involving  the  expenditure 
of  city  funds  for  payment  of  tort  claims  arising  out  of  the  operation 
of  a  given  bridge,  it  was  held  that  the  bridge  was  to  be  considered 
as  a  part  of  a  state  highway,  not  a  city  street  system. '"-^ 
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Declaratory  judgment  procedure  has  been  used  to  determine  the 
rights  of  an  adjoining  landowner  in  a  public  green,  and  it  was  held 
that  the  fact  that  trustees  of  the  township  disclaimed  any  interest 
in  the  green  was  immaterial  inasmuch  as  the  acceptance  by  the  gen- 
eral public  binds  the  dedicator  whether  or  not  the  offer  -was  ac- 
cepted by  the  public  authorities.'*** 

12.   N.Y. — Syracuse    Grade    Crossing  12.2.   Fla. — Ervin    v.    City    of    North 

Commission  v.  Delaware,  L.  and  Miami  Beach,  66  So.2d  235  (Fla.). 

W.R.    Co.,    197    Misc.    192,    97  12.3.   N.Y.— Roer     Const.     Corp.     t. 

N.Y.S.2d  279,  modified  32  X.Y.S.  City  of  New  Rochelle,  136  N.Y.S. 

2d   620,   aff'd   290   N.Y.   632,    49  ^^  ^^'*- 

N  E  2d  131  ^^"**   ^•■^ — Automobile     Club      of 

.^-     ^/      «.  .              ^  ,      .     ^    .  Washington   v.    City   of    Seattle. 

12.1.   Fla.~Riviere  v.   Orlando  Park  ^^  Wash.2d  262,  300  P.2d  577. 

Comm.  for  City  of  Orlando,  74  12.5.    Ohio— Carter  v.  Swan,  114  N.E. 

So.2d  694  (Fla.).  2d  107  (Ohio). 


§  686.1.    Legality  of  Annexation  by  School  Districts  or  Munici- 
palities 

A  taxpayer,  as  a  private  individual,  was  held  not  to  be  entitled 
to  a  declaratory  judgment  holding  an  election  in  an  annexed  school 
district  void  where  the  petition  showed  de  facto  annexation  and  the 
de  facto  existence  of  the  annexing  district  in  the  area  formerly 
embraced  by  the  annexed  district.'* 

The  declaratory  judgment  procedure  has  been  utilized  by  munici- 
palities and  cities  with  reference  to  their  authority  for  and  the  valid- 
ity of  annexation.  Where  a  city  seeks  a  declaration  authorizing  an- 
nexation, the  burden  is  upon  the  city  and  it  must  be  fully  met  as 
a  condition  precedent  to  authorization  of  annexation.'*'  The  proce- 
dure has  also  been  used  by  a  town  to  attack  a  city's  annexation 
ordinance,  but,  in  such  a  case,  it  was  held  that  the  question  of 
whether  the  town  part,  which  was  within  the  area  to  be  annexed, 
would  become  the  property  of  the  city  or  remain  the  property  of 
the  town  after  annexation  was  premature. '  ® 

With  reference  to  taxpayers  attacking  the  validity  of  annexation, 
where,  over  resident  taxpayer's  and  another  property  owner's  ob- 
jections (other  property  owner  being  person  who  might  not  be 
"resident  taxpayer"),  a  town  council  refused  to  determine  if  a 
majority  of  the  assessed  property  owners  in  the  annexed  property 
had  signed  the  petition  of  annexation,  but  the  resident  taxpayers 
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failed  to  seek  review  of  the  town  board's  action,  the  court  could  not 
declare  the  annexation  void  in  a  suit  for  declaratory  judgment  by 
the  other  property  owners.^'  In  a  case  where  a  declaration  was 
sought  by  taxpayer  as  to  the  unconstitutionality  of  an  annexation 
ordinance,  it  being  in  derogation  of  plaintiff's  state  constitutional 
rights,  the  court  held  that  the  court  did  not  have  jurisdiction  under 
the  declaratory  judgment  act  where  it  did  not  appear  that  the  ordi- 
nance was  void  or  invalid  on  its  face  and  where  action  was  not  one 
of  quo  warranto  in  form,  but  was  a  collateral  attack  without  the 
state  being  joined  as  a  party,*° 

Where  residents  of  a  city  instituted  a  declaratory  judgment  seek- 
ing de-annexation,  it  was  held  that  when  the  court  finds  a  proposed 
de-annexation  unreasonable,  it  is  proper  to  declare  that  such  a 
proposition  should  not  be  submitted  to  the  electorate.*' 


16.  Mo. — Schmidt  v.  Goshen  School 
District,  Dist.  No.  12,  Cape  Girar- 
deau County,  250  S.W.2d  834 
(Mo.App.).  Petition  stating  that 
school  district  was  annexed  by 
another  district  pursuant  to  duly 
drawn  and  properly  signed  peti- 
tion and  favorable  elections  in 
annexed  district  and  annexinjr 
district,  but  that  election  in  an- 
nexed district  was  invalid,  showed 
defacto  annexation  and  defacto 
existence  of  annexing  district  in 
area  formerly  embraced  by  an- 
nexed district,  and  hence  tax- 
payer residents  of  annexed  dis- 
trict could  not,  as  private  indi- 
viduals, maintain  suit  for  a  de- 
claratory judgment  holding  elec- 
tion invalid. 

17.  Mo. — City  of  St.  Ann  v,  Busch- 
ard,  299  S.W.2d  546  (Mo.App.). 
In  city's  action  for  declaratory 
judgment  authorizing  annexation, 
burden  is  on  city  to  show  area 
to  be  annexed,  that  annexation 
is  reasonable  and  necessary  to 
development  of  city,  and  that 
city  is  able  to  furnish  municipal 
services  to  area  within  reason- 
able time  after  annexation,  and 
this    burden    must   be   fully   met 


by  city  as  condition  precedent 
to  its  securing  court  authoriza- 
tion of  annexation. 
Tex.— Couch  v.  City  of  Fort 
Worth,  287  S.VV.2d  255  (Tex. 
Civ.App.).  District  court  had  ju- 
risdiction to  entertain  declaratory 
judgment  action  brought  by  city 
for  purpose  of  establishing  valid- 
ity of  city  ordinance  which  an- 
nexed certain  territory. 
18.  Wi«.--Ftsh  Creek  Park  Co.  v. 
Village  of  Bayside,  Z?^  Wis.  89, 
76  N.W.2d  557.  Action  attacking 
proceedings  by  which  land  in  ad- 
joining town  had  been  annexed 
to  village  on  ground  of  invalid- 
ity of  original  annexation  petition 
could  be  commenced  by  town 
within  reasonable  time,  and  hence 
protection  of  town's  interest  in 
such  regard  did  not  require  that 
town  be  permitted  to  intervene 
in  action  by  another  for  judg- 
ment declaring  annexation  pro- 
ceedings to  be  of  no  force  or 
effect,  though  more  than  90  days 
had  elapsed  since  adoption  of  an- 
nexation ordinance.  Permittingr 
town  to  intervene  in  action  is  not 
necessary  in  order  to  protect 
town's  interest  in  regard  to  ap- 
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portionment  of  assets  and  income 
and  other  taxes,  thence  if  any 
disputes  should  arise  in  the  fu- 
ture concerning  such  matter, 
town  would  be  able  to  have  them 
reviewed  in  a  proper  action. 
Town  was  merely  a  proper  but 
only  a  necessary  party  and  de- 
nial of  petition  by  town  for  leave 
to  intervene  was  not  abuse  of 
discretion,  where  petition  for  in- 
tervention merely  stated  that 
town  had  an  interest  in  the  sub- 
ject matter  without  attempting 
to  show  that  interest  was  such  as 
to  require  that  town  be  made  a 
party  for  its  protection. 

Town  of  Madison  v.  City  of 
Madison,  269  Wis.  609,  70  N.W. 
2d  249. 

N.Y. — Long  Island  University  v. 
Tappan,  202  Misc.  956,  113 
N.Y.S.2d  795,  aff'd  118  N.Y.S.2d 
767. 


20.  Tex. — Phillips  v.  City  of  Odessa, 
2S7  S.W.2d  518  (Tex.). 

21.  Mo. — Hixson  v.  Kansas  City,  361 
Mo.  1211,  239  S.W.2d  341.  Where 
legality  of  annexation  of  certain 
territory  to  city  was  approved  by 
court  in  prior  litigation  in  which 
it  was  expressly  held  that  city's 
charter  amendment  providingr  for 
extension  of  its  limits  was  rea- 
.sonable,  such  litigation  went  to 
merit  of  question  of  reasonable- 
ness of  proposed  charter  amend- 
ment to  de-annex  territory  and 
doctrine  of  res  adjudicata  'v^-as 
applicable  in  a  subsequent  de- 
claratory judgment  action  insti- 
tuted by  city  residence  to  deter- 
mine legality  of  refusal  to  sub- 
mit proposed  de-annexation 
amendment  to  charter  of  city  to 
city  electorate. 


§  686.2.    Liability  of  Federal  Government 

Where  a  declaratory  judgment  was  brought  in  the  Federal  Dis- 
trict Court  of  New  Jersey  against  the  United  States  and  others  to 
determine  which  of  many  possible  tort-feasors  had  been  guilty  of 
negligence  which  had  caused  the  South  Amboy  explosion  which 
injured  some  eight^to  ten  thousand  persons  who  were  represented 
as  a  class,  there  being  waiver  under  the  Federal  Tort  Claims  Act 
of  governmental  immunity  permitting  the  bringing  of  the  action 
against  the  United  States  and  others  as  a  procedural  step  to  deter- 
mine whether  the  explosion  had  been  caused  by  the  negligence  of 
the  United  States,  the  court  held,  inasmuch  as  it  would  be  impos- 
sible to  bring  all  the  parties  involved  into  the  Federal  District  Court 
for  New  Jersey  because  of  lack  of  diversity  of  citizenship  as  to 
some  parties,  impossibility  of  obtaining  service  of  process  as  to 
others,  and  lack  of  jurisdiction  in  the  federal  court  to  enjoin  all 
others  in  actions  arising  out  of  the  explosion,  the  declaratory  judg- 
ment would  be  dismissed.** 


22.    U.S. — Pennsylvania    Ry.    Co.    v. 
United    States,    111    F.Supn.    «0. 


Federal     district     court,     beiore 
which   declaratory  judgment  ac- 
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tion  was  brought  to  determine 
which  of  many  possible  tort- 
feasors had  been  guilty  of  negli- 
gence which  caused  explosion 
which  damaged  some  eight  to  ten 
thousand  persons  who  were  rep- 
resented as  a  class,  was  without 
jurisdiction  to  enjoin  individual 
actions  by  injured  persons  in 
state  courts.  The  declaratory 
judgment  action  was  a  spurious 
class  action,  and  the  judgment 
in    declaratory    judgment    action 


against  many,  but  not  all,  pos- 
sible tort-feasors  and  against  a 
few  of  the  eight  to  ten  thousand 
possible  claimants  would  not  be 
decisive  of  rights  of  all  claimants, 
in  view  of  fact  that  judgment  in 
spurious  class  action  is  not  bind- 
ing upon  nonappearing  claimants, 
and.  therefore,  temporary  injunc- 
tion restraining  all  pending  ac- 
tions arising  out  of  such  explo- 
sion  would  not  issue. 
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CHAPTER  20 

DECLARATORY  ACTIONS  WITH  RESPECT  TO 
PUBLIC  UTILITIES,  THEIR  RIGHTS,  DUTIES, 
LIABILITIES,  AND  LEGAL  RELATIONS 

Sec. 

691.     Right  of  a  Utility  to  Apply  to  Commission  in  Respect  to  Rates 

696.1.  Construction  of  Contracts  Between  Utilities  and  Individuals;    Utiiirr 
Regulations 

696.2.  Declaration   Relating  to   Identity  of   Corporation   as   Public    Scrric? 
Corporation 

§  691.    Right  of  a  Utility  to  Apply  to  Commission  in  Respect  to 
Rates 

Where  a  natural  gas  company  had  filed  with  the  federal  power 
commission  a  schedule  of  rates  which  were  higher  than  those  pro- 
vided for  in  contracts  with  a  company  which  distributed  gas  to  con- 
sumers in  a  city,  it  was  held  that  the  city  and  the  distributing  com- 
pany could  not  maintain  a  suit  in  the  federal  district  court  to  enjoin 
the  natural  gas  company  from  putting  its  schedule  into  effect  and 
for  a  judgment  declaring  the  contracts  to  be  valid  and,  further,  to 
enjoin  natural  gas  company  from  proposing  or  making  effective  any 
rates  and  charges  in  excess  of  those  provided  for  in  the  contracts.^*' 

9.1.  U.S. — Tyler  Gas  Service  Co.  v. 
United  Gas  Pipe  Line  Co.,  217 
F.2d  7Z, 

§  696.1.     Construction  of  Contracts  Between  Utilities  and  Individ- 
uals; Utility  Regulations 

A  proper  case  for  declaratory  judgment  was  held  to  have  been 
presented  where  some  water  users  had  refused  to  execute  a  contract 
which  an  irrigation  company  had  made  with  other  users  and  also 
refused  to  abide  by  regulations  promulgated  by  the  company  for 
orderly  distribution  and  conservation,  and  where  a  declaratory 
judgment  was  sought  as  to  the  validity  and  reasonableness  of  the 
provisions  of  the  contract  and  regulations.** 

25.  Tex, — Garwood  Irrigation  Co.  v. 
Lundquist,  252  S.VV.2d  759 
(Tex.). 
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§   696.2.    Declaration  Relating  to  Identity  of  Corporation  as  Public 
Service  Corporaticm 

AVhere  a  cooperative  which  purchased  and  supplied  natural  gas 
to  its  members  sought  a  declaration  that  the  plaintiff  was  not  a 
public  service  corporation  subject  to  the  jurisdiction  of  a  corpora- 
tion commission,  and  further  sought  to  have  it  declared  that  the 
plaintiff  was  not  required  to  obtain  a  certificate  of  convenience  and 
necessity,  the  court  held  that  a  proper  case  for  a  declaratory  judg- 
ment was  stated.  ■• 

26.  Ariz. — Natural  Gas  Service  Co. 
V.  Serv-Yu  Co-operative,  Inc.,  69 
Ariz.  328,  213  P.2d  677. 


Digitized  by 


Google 


CHAPTER  21 

DECLARATORY  ACTIONS  WITH  RESPECT  TO 
ELECTIONS  AND  ELECTIVE  OFFICERS 

Sec. 

697.  Contest  of  Election  or  Determination  of  Right  to  an  OfHce 

701.  Right  of  an  Officer  to  Succeed  Himself  After  Having  Been  Appointed 

704.  Preparations  for  Elections 

706.  Right  to  Vote 

§  697.    Contest  of  Election  or  Determination  of  Right  to  an  Office 

It  has  been  held  that,  where  a  recount  statute  existed  under  which 
an  election  contest  could  have  been  settled  more  expeditiously,  a 
court  abused  its  discretion  in  allowing  petitioners  to  maintain  a  de- 
claratory action  in  the  contest  of  an  election.**' 

Jurisdiction  under  a  declaratory  judgment  statute  was  held  to  be 
properly  assumed  by  a  court  where  a  judgment  was  sought  declar- 
ing unconstitutional  a  statute  requiring  a  candidate  for  public  office 
to  file  an  affidavit  that  he  or  she  is  not  a  subversive  person.*-' 

Where  there  was  a  county  annexation  election  result  favoring 
annexation  and  providing  for  it,  and  where  a  declaratory  judgment 
action  was  brought  and  the  objection  raised  therein  was  that  per- 
sons not  legally  qualified  were  permitted  to  vote,  the  court  held 
that  this  objection  could  not  be  raised  in  the  action  under  the  de- 
claratory judgment  act  since  determination  of  the  validity  of  a 
county  annexation  election  was  done  by  the  election  commissioners 
whose  report  is  final  unless  properly  appealed  from.*'*' 

Where  a  declaratory  judgment  was  sought  by  a  prior  incumbent 
of  the  office  of  justice  of  the  peace  seeking  a  declaration  that  a  cer- 
tificate of  election  and  commission  of  justice  of  the  peace  issued  to 
the  present  occupant  of  the  office  was  void  because  no  election  had 
been  held,  and  because  the  issuance  of  the  certificate  was  the  result 
of  fraud  and  conspiracy,  the  court  held  that  the  action  was  in  the 
nature  of  quo  warranto  and  should  have  been  brought  by  the  attor- 
ney general  even  though  the  suit  was  commenced  under  the  de- 
claratory judgment  act.'°*' 
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2.    Dd. — Hampson  v.  State  ex  rcl. 
Buckson,  233  A.2d  155. 
Mass. — Caples    v.    Secretary    of 
Com.,  350  Mass.  638,  216  N.E.2d 
102. 

N.J.— Citizens  to  Protect  Public 
Funds  V.  Board  of  Education  of 
Parsippany-Troy  Hills  Township, 
13  N.J.  172.  98  A.2d  673.  In  ac- 
tion  for  declaratory  judgment 
that  school  bond  election  was  in- 
valid on  ground  that  expendi- 
tures of  money  for  distribution 
of  booklets  advocating  favorable 
vote  at  election  and  exposure  of 
school  children  to  pre-election 
radio  broadcasts  by  township 
board  of  education  were  illegal, 
even  if  acts  of  board  were  illegal, 
they  were  insufficient  to  invali- 
date election  already  held,  and 
hence  any  issues  relating  thereto 
were  moot. 

2.1.  Conn. — Scully  v.  Tou*n  of 
Westport,  145  A.2d  742  (Conn.). 

6.1.   Wash. — Huntamer    v.    Coe,    40 
Wash.2d  767,  246  P.2d  489. 
I        7.1.   S.C. — Beaufort   County  v.  Jas- 
per   County,    220    S.C.    469.    68 
S.E.2d  421. 

9.  Ore. — Recall  Bennett  Committee 
V.  Bennett.  196  Ore.  299,  249 
P.2d  479.  The  circuit  court  had 
jurisdiction  of  a  suit  for  declara- 
tory judgment  that  recalled  city 
commissioner's  name  should  not 
be  placed  on  election  ballot  as 
a  candidate  for  reelection  to  such 
position  for  balance  of  his  un- 
expired term  as  against  his  con- 
tention that  there  was  no  actual 
present  justiciable  controversy 
between  adverse  parties  because 
he  might  not  be  reelected,  as 
question  of  his  right  to  have  his 
name  placed  on  ballots  presented 
immediate  issue,  without  anv  con- 


tingency, and  Tiis  ineligibiaty  to 
become  a  candidate  would  affect 
his  legal  rights  and  establish  a 
legal  status.  The  suit  for  declara- 
tory judgment  lies  as  against 
contention  that  plaintiffs  have  a 
remedy  at  law,  as  neither  quo 
warranto  nor  additional  statutory 
procedures  for  testing  validity  of 
elections  previously  held  furnish 
a  remedy  as  prompt  and  ade- 
quate as  that  afforded  by  declara- 
tory judgment  act,  which  is  re- 
medial and  must  be  liberally  con- 
strued. 

10.  Fla.— Bloomfield  v.  City  of  St. 
Petersburg  Beach,  82  So.2d  364 
(Fla.).  Where  majority  control 
of  city  commission  and  hence  of 
city  government  depended  upon 
whether  a  successful  candidate 
for  office  of  city  commissioner 
was  qualified  elector  of  city  and 
therefore  duly  elected  and  dis- 
pute as  to  his  qualifications  to 
hold  such  office  resulted  in  or- 
ganization of  two  separate  city 
governments  by  adverse  factions 
of  commission,  action  would  lie 
for  declaratory  judgment  to  ter- 
minate such  confusion  in  munici- 
pal government,  though  ultimate 
issue  was  the  right  of  a  particu- 
lar member  of  city  commission 
to  hold  such  office. 
Ky.— Cox  v.  Howard.  261  S.W.2d 
673  (Ky.).  Where  petition  at- 
tempted to  obtain  a  recount  and 
perhaps  to  contest  an  election  in 
a  declaratory  proceeding,  such 
petition  was  defective  and  defect 
could  not  be  obviated  on  theory 
that  part  thereof  seeking  declara- 
tory relief  was  but  surplusage. 

10.1.   Tenn. — Weaver  v.  Maxwell,  189 
Tenn.  183,  224  S.W.2d  832. 
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§  701.    Right  of  an  Officer  to  Succeed  Himself  after  Having  Been 
Appointed 

The  circuit  court  properly  assumed  jurisdiction  of  a  suit  by  th? 
committee  for  recall  of  the  city  commissioner  and  treasurer  thereof 
against  such  recall  commissioner  and  county  registrar  of  election^ 
for  a  declaratory  judgment  that  the  recall  commissioner's  name 
should  not  be  placed  on  the  election  ballot  for  reelection  to  such 
office  for  the  balance  of  his  unexpired  term.***' 

22.1.  Ore.— Recall  Bennett  Commit- 
tee V.  Bennett,  196  Ore.  299,  249 
P.2d  479. 

§  704.     Preparations  for  Elections 

Persons  may  seek  judicial  aid  to  declare  the  proposed  procedure 
of  the  election  officials  invalid  or  seek  a  declaration  of  their  duty  to 
perform  certain  tasks.***  ^° 

Where  the  question  whether  the  proposition  submitted  to  the 
voters  of  a  school  district  complied  with  the  education  law  neces- 
sarily involved  an  interpretation  of  the  education  law,  the  voters 
could  maintain  a  declaratory  judgment  action  without  first  present- 
ing their  grievances  to  the  commissioner  of  education.*'*' 

25.10.   Ore.— Recall  Bennett  Commit-      29.1.    N.Y.— Corbett    v.    Union    Free 
tee  V.  Bennett,  196  Ore.  299,  249  School    District    No.    21,    Hcm- 

F.2d  479.  stead,  N.Y.,  102  N.Y.S.2d  924. 

§  706.     Right  to  Vote 

The  residents  of  a  federal  reservation  were  not  entitled  to  de- 
claratory decree  determining  whether  they  were  entitled  to  vote  in 
the  county,  state,  and  national  elections  in  the  county  in  which  the 
reservation  was  located  in  view  of  fact  that  the  state  election  laws 
prescribed  the  qualifications  for  registration  and  voting  and  the 
method  by  which  contested  cases  may  be  heard  by  courts.'*-' 

34.1.  Md.— Tanner  v.  McKeldin,  202 
Md.  569,  97  A.2d  449. 
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DECLARATIONS  WITH  RESPECT  TO  THE  VALIDITY 
OF  BONDS  AND  RIGHTS  OF  BONDHOLDERS 


Sec. 

707. 
708. 
709. 
710. 
711. 


Authority  of  Public  Bo4ie8  to  Issue  Bonds 

Validation  and  Validity  of  Bonds 

Rights  and  Liabilities  of  Existing  Bondholders 

Who  Can  Raise  Question  with  Respect  to  Validity  of  Bond  Issue 

Bondholder's  Claim  as  against  Funds,  and  Money  from  Which  Bonds 

Payable 


§  707.    Authority  of  Public  Bodies  to  Issue  Bonds 


2.  Tex.— Killam  v.  Webb  Co.,  270 
S.W.2d  628  (Tex.App.),  holding 
that  a  suit  wiU  not  lie  for  judg- 
ment declaring  invalid  and  of  no 
effect  order  of  county  commis- 
sioner's court  calling  election  to 
determine  whether  county  road 
bonds  should  be  issued,  if  such 
order  is  void  upon  its  face,  since 
such  bonds  must  be  approved  by 
the  attorney  general 

9.  Ky» — Preston  v.  Clements,  313 
Ky.  479.  232  S.W.2d  85,  holding 
that  circuit  court  had  no  juris- 
diction to  declare  that  proposed 
plan  of  state  property  and  build- 
ing commission  for  issuance  and 
sale  of  revenue  bonds  to  erect 
capitol  annex  office  building  pay- 
able from  revenue  to  be  derived 
from  rental  of  building  would 
produce  sufficient  funds  to  retire 
bonds  at  maturity  and  pay  in- 
terest thereon  or  that  sufficient 
money  was  available  to  complete 
building  or  to  determine  whether 
bonds  could  be  fully  executed 
and  tendered  to  purchasers  with- 
in specified  time. 
N.Y.— Hill  V.  Board  of  Education 
of  Central  School  District  No.  2. 
286  App.Div.  332,  143  N.Y.S.2d 
415,  holding  that  the  proceeding 


against  board  of  education  to 
invalidate  bond  issue  was  pre- 
maturely instituted,  where  ques- 
tion whether  the  total  indebted- 
ness of  district  to  finance  con- 
struction of  new  school  building 
would  be  more  than  statutory 
debt  limitation  could  be  deter- 
mined after  issuance  of  bond  was 
imminent 

Black  River  Regulating  Dist. 
v.  Adirondack  League  Qub,  282 
App.Div.  161.  121  N.Y.S.2d  893. 
reversing  201  Misc.  808.  115 
N.Y.S.2d  572.  While  river  regu- 
lating district  constitutes  state 
agency  for  carrying  out  state's 
sovereign  powers,  district  acts  in 
its  own  corporate  capacity  as  a 
principal  in  issuing  certificates  of 
indebtedness,  in  absence  of  pledge 
of  state's  credit  for  payment 
thereof,  so  that  removal  of  dis- 
trict board's  power  to  issue  bonds 
for  construction  of  reservoir  and 
levy  taxes  to  retire  certificates 
by  act  prohibiting  construction  of 
reservoir  gave  district  and  board 
members  such  independent  in- 
terest, apart  from  their  status  as 
state  agents,  as  to  entitle  them 
to  test  validity  of  such  an  action 
for  declaratory  judgment. 
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§  708.     Validation  and  Validity  of  Bonds 


13.  Ala. — City  of  Mobile  v.  Board  of 
Water  &  Sewer  Commissioners 
of  City  of  Mobile,  Alabama,  258 
Ala.  669,  64  So.2d  824,  holding 
that  the  declaratory  judgment  ac- 


tion by  board  of  water  and  sc^^ 
commissioners    against    the    cin 
taxpayers,   and   citizens    for   val 
idation  of  bonds  proposed  to  *•'. 
issued  by  board  was   authorized 


§  709.     Rights  and  Liabilities  of  Existing  Bondholders 

Also  a  proper  subject  for  a  declaratory  judgment  is  whether  bond- 
issued  by  a  city  could  be  repaid  prior  to  maturity.*^*' 

The  holder  of  water  district  revenue  bonds  was  a  proper  party 
with  a  right  to  be  heard  in  a  declaratory  judgment  action  brought 
by  property  holders  against  the  city  and  the  water  district  to  deter- 
mine their  right  to  be  served  by  the  city  rather  than  by  the  di>- 
trict.**-^ 


21.1.  N.Y,— City  of  Buffalo  v.  Strong 
&  Co.,  104  N.Y.S.2d  116. 

22.  Okla. — Assessment  Bond  Service, 
Inc.  V.  W.  R.  Johnston  Co.,  296 
P.2d  959  (Okla.).  Where  street 
improvement  bond  foreclosure 
case  was  pending  in  federal  dis- 
trict court,  and  liens  securing 
bond  were  barred  under  state 
court  decision,  the  bondholder 
sought  a  declaratory  judgment 
holding    that    limitation     statute 


barring  the  liens  was  invalid  and 
the  federal  district  court  prop- 
erly found  there  existed  no  con- 
troversy concerning  the  duties  of 
county  treasurer  to  sell  the  prop- 
erty involved;  hence,  there  wsls 
no  ground  for  declaratory  judg- 
ment. 
26.1.  Mich. — Somerville  v.  Landel 
Metropolitan  District.  340  Mich. 
483,  65  N.W.2d  825. 


§  710.    Who  Can  Raise  Question  with  Respect  to  Validity  of  Bond 
Issue 


31.  N.Y.— Black  River  Regulating 
District  v.  Adirondack  League 
Club,  282  App.Div.  161,  121 
N.Y.S.2d  893.  The  owners  of  cer- 
tificates of  indebtedness  issued  by 
a  river  regulating  district  arc  con- 
ditionally necessary  parties  to 
district's  action  for  declaratory 
judgment  determining  district 
board's  right  to  maintain  pro- 
ceedings to  condemn  lands  for 
construction  of  a  reservoir  and 
the  unconstitutionality  of  statute 
as  it   restricts   board    from    pro- 


ceeding with  such  construction. 
N.D. — Wehrung  v.  Ideal  School 
District  No.  10,  78  N.W.2d  68 
(N.D.).  In  taxpayer's  action  to 
enjoin  officers  of  school  district 
from  proceeding  with  bond  issue 
and  to  have  an  election  author- 
izing issuance  of  bonds  declared 
null  and  void,  evidence  support- 
ed finding  that  certain  voters  in 
question  had  residence  within  the 
school  district  for  sufficient  length 
of  time  to  become  qualified  elec- 
tors. 
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§  711.    Bondholder's  Claim  as  Against  Funds,  and  Money  from 
Which  Bonds  Payable 

However,  the  court  will  not  determine  from  which  fund  the  bonds 
Avill  be  redeemed  unless  there  is  a  justiciable  controversy  as  to 
that  issue.""' 

33.1.    N.Y. — East  Side  Savings  Bank  controversy  between  parties  was 

of  Rochester  v.  City  of  Buffalo,  whether  bonds  were  subject  to 

104  N.Y.S.2d  110.  Where  holder  call   and    court   would    not    give 

of  city  water  bonds  sought  de-  opinion   as  to  whether  bonds   if 

claratory  judgment  as  to  whether  callable  might  be  redeemed  out 

provision  of  bonds  rendered  them  of  funds  other  than  sinking  fund 

callable  at  option  of  city  before  provided   therefor, 
a  certain  date,  single  justiciable 
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CHAPTER  23 
DECLARATIONS  WITH  RESPECT  TO  PUBLIC  FUNDS 

Sec. 

717.  Expenditure  of  Public  Funds 

718.  What   Commission  or   Municipality   Shall   Pay  for   Improvements   or 
Repairs 

720.     Investment  of  Public  Moneys 


§  717.    Expenditure  of  Public  Funds 

3.    Utah — Lyon     v.     Bateman,     119  appropriation    by    governor,     and 

Utah  434,  228  P.2d  818.  Taxpay-  alleging   superintendent    had    re- 

er's    complaint    seeking    declara-  quested   and   demanded    delivery 

tory  judgment  determining  right  and  use  of  funds  involved,    pre- 

of  state  superintendent  of  public  sented     an     actual     controversy 

instruction  to  use  amount  of  leg-  within  declaratory  judgment  stat- 

islative   appropriation    from   uni-  ute. 
form  school  fund,  after  veto  of 

§  718.    What  Commission  or  Municipality  Shall  Pay  for  Improve- 
ments or  Repairs 

An  action  for  a  declaratory  judgment  was  proper  to  determine 
whether  the  city  auditor  could  refuse  to  issue  warrants  on  unex- 
pended appropriated  funds  of  city  board  of  education  for  purposes 
of  paying  teachers'  salary  increases  other  than  those  made  manda- 
tory by  legislature.'^-' 

14.1.   N.Y.—Board   of    Education   of  appeal  denied  280  App.Div.  1033. 

City   of   Syracuse  v.    King,   280  117  N.Y.S.2d  674.  See  also.  110 

App.Div.  458,  114  N.Y.S.2d  329,  N.E.2d  504. 

§  720.    Investment  of  Public  Moneys 

The  petition  for  a  declaratory  judgment  was  proper  to  determine 
the  legality  of  a  proposed  expenditure  by  the  town's  trustees  of  the 
capital  reserve  fund  for  the  further  extension  of  the  water  mains 
of  a  private  company,  even  though  an  injunctive  proceeding  might 
be  an  alternative  method.*^'' 

20.1.  N.H.— Leabitt  v.  Town  of 
North  Hampton,  96  A.2d  554 
(N.H.). 
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CHAPTER  24 

RIGHTS  AND  LIABILITIES  OF  CREDITORS 
AND  DEBTORS  DECLARED 

Sec. 

722.    Rights  of  Creditors 


§  722.    Rights  of  Oreditors 

Where  the  husband's  judgment  creditor  claimed  no  interest  in 
the  property  which  allegedly  had  been  acquired  in  the  wife's  name 
during  marriage,  no  justiciable  controversy  existed  between  the 
creditor  and  the  wife  in  absence  of  an  actual  seizure  of  property 
under  final  process,  and  an  action  to  have  the  property  declared 
community  property  would  have  required  the  court  to  make  a 
judicial  investigation  on  disputed  questions  of  fact  and,  therefore, 
could  not  be  maintained. ••' 

A  judgment  creditor  must  have  the  capacity  to  maintain  a  de- 
claratory judgment  action. '^-^ 


6.1.   La. — Hastings  v.  McDowell,  75 

So.2d  383   (La.App.). 
14.1.   U.S. — Bessie  Diggs  v.  Pennsyl- 
vania Public  Utility  Commission, 
180  F.2d  623,  holding  that  judg- 
ment creditor  of  a  street  railway 


company  did  not  possess  capacity 
to  maintain  suit  against  public 
utility  commission  and  company 
to  enjoin  increase  in  fares  for 
transportation  system  of  company 
and  for  a  declaratory  judgment. 
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CHAPTER  25 

DECLARATORY  ACTIONS  WITH  RESPECT  TO 
PROFESSIONS,  BUSINESSES,  OR  OCCUPATIONS 

Sec. 

728.  Right  to  Engage  in  a  Business  or  Profession 

732.  Attorneys'  Fees 

734.  Practice  of  Law  or  Medicine 

736.  Fair  Labor  Standards  Act 

737.  Declaration  as  to  Veteran's  Rights  to  Preferential  Employment 

738.  Labor  Relations  Board 
738.L     Fair  Trade  Acts 


§  728.     Right  to  Elngage  in  a  Business  or  Profession 

One  claiming  the  right  to  practice  the  healing  art  by  virtue  of  a 
diploma  awarded  by  a  national  examining  board  had  a  right  to 
maintain  an  action  against  a  state  board  to  establish  such  rig^ht 
regardless  of  discretion  in  such  board  to  require  examination  rather 
than  to  admit  on  diploma.'*' 

Where  adequate  administrative  remedies  are  furnished  one  seek- 
ing to  establish  his  right  to  practice  a  profession,  he  will  not  gen- 
erally be  permitted  to  maintain  an  action  for  declaratory  judgment 
until  such  remedies  are  exhausted.*'-' 

After  one  has  been  convicted  in  a  criminal  proceeding  for  vio- 
lating a  regulation  as  to  the  conduct  of  a  business,  he  cannot  bring 
a  declaratory  action  to  have  it  determined  that  his  action  was  not 
governed  by  the  regulation  in  question.*'-* 

9.1.   U.S. — Wendel   v.    Spencer,   217  federal   district   court  under  de- 

F.2d  858.  claratory  judgments   act   existed 

16.   U.S. — United  States  v.  Petersen,  between   the   United   States  and 

91  F.Supp.  209.  Where  California  defendant  realty  owners, 

realty  owners  sold  liquor  in  na-  CaL — American   Distilling  Co.  v. 

tional  park  under  claimed  author-  State  Board  of  Equalization,  144 

ity   of   state   license   and    United  Cal.App.2d  457,  301    P.2d  495. 

States   asserted   that   it   had    ex-  21.1.   Fla. — Morrison    v.    Plotkin,   77 

elusive    jurisdiction    to    regulate  So.2d  254  (Fla.). 

sale  of  liquor  on  realty,  an  "ac-  21.2.    N.Y. — Lane-Marvey     Corp.    v. 

♦iial    controversy,"   justiciable    in  McCaflFrey,  119  N.Y.S.2d  830. 
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§   732.    AttomejTs'  Fees 

If  the  contract  of  employment  or  retainer  under  which  an  attor- 
ney represents  a  client  is  ambiguous,  or  if  facts  arise  beclouding  the 
question  as  to  how  much  the  fee  should  be,  the  attorney  may  have 
the  amount  established  by  declaratory  judgment."^-' 

Grantor's  attorney  could  maintain  action  against  both  gfrantor 
and  grantee  for  declaratory  judgment  to  determine  liability  of  each 
for  attorney's  fee  already  earned  before  settlement  of  suit  to  cancel 
a  deed  without  attorney's  consent  and  allegedly  pursuant  to  con- 
spiracy between  grantor  and  grantee  to  defraud  attorney  and  defeat 
his  Hen  for  such  fee  under  security  deed  to  the  land  covered  by  the 
deed  in  controversy,  given  by  grantor  as  security  for  payment 
of  fee.»»-' 

The  right  of  a  party  to  an  award  of  attorneys'  fees  depends  upon 
the  nature  of  the  substantive  question  and  the  policy  of  the  jurisdic- 
tion. In  many  declaratory  judgment  cases,  it  has  been  held  that  the 
award  of  attorneys'  fees  is  within  the  discretion  of  the  judge."-' 


34.1.  CaL— Spencer  v.  Nelson,  238 
P.2d  169  (Cal).  In  action  for 
declaratory  relief  with  respect  to 
the  validity  of  a  contract  between 
attorney  and  defendant  for  de- 
velopment of  defendant's  inven- 
tion whereby  plaintiff  was  to 
render  legral  services,  plaintiff  was 
entitled  to  a  determination  of  the 
reasonable  value  of  his  services 
where  in  carrying  out  the  con- 
tract he  gave  up  a  lucrative  law 
practice  and  devoted  his  entire 
time  to  the  business  and  put  a 
considerable  portion  of  his  own 
income  back  into  the  business. 
Md. — Cearfoss  v.  Wol finger,  195 
Md.  69,  72  A.2d  763.  Declaratory 
relief  denied  where  contract  need- 
ed no  construction. 
Ohio — Rice  v.  Pigman,  94  Ohio 
App.  122,  114  N.E.2d  738.  In  ac- 
tion by  attorney  for  declaratory 
judgment  of  his  rights  under  con- 
tingent fee  contract  whereby  he 


was  to  receive  20  per  cent  of 
client's  workmen's  compensation 
award,  matter  of  reasonableness 
of  his  fee  was  not  a  matter  which 
could  have  been  submitted  to 
trial  court,  in  view  of  fact  that 
such  an  action  was  not  an  appeal 
from  the  finding  of  industrial 
commission. 

35.1.   Ga. — Edwards    v.    Dowdy,    85 
Ga.App.  876,  70  S.E.2d  608. 

39.1.  N.Y.— Russell  v.  Russell.  198 
Misc.  713,  102  N.Y.S.2d  824.  At- 
torneys' fees  properly  awarded 
in  action  by  wife  to  annul  for- 
eign divorce  secured  by  husband. 
Kaman  v.  Kaman,  135  N.Y.S. 
2d  570.  Award  of  attorneys'  fees 
in  action  to  set  aside  Mexican 
divorce. 

R.I, — Horowitz  v.  LeLacheure, 
81  R.I.  235,  101  A.2d  483.  Dis- 
cretion was  not  abused  in  deny- 
ing attorneys'  fees  where  plain- 
tiff prevailed  only  in  contentions 
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where  there   was  no   substantial 
contest   and    did   not   prevail   on 

§  734.     Practice  of  Law  or  Medicine 


those    which    were    substantiallj 
contested. 


Bill,  filed  by  chiropractic  association  and  by  one  holding*  degree 
of  doctor  of  chiropractic  who  desired  to  practice  chiropractic  in 
commonwealth,  requesting  declaration  that  chiropractic  was  not 
practice  of  medicine,  that  even  if  it  was  practice  of  medicine,  statute 
forbidding  medical  practice  without  license  was  unconstitutional 
as  applied  to  chiropractors,  and  that  certain  statutes  did  not  regu- 
late chiropractic,  stated  cause  for  declaratory  relief,  at  least  as  to 
individual  plaintiff. '♦••^ 


46.1.   Mass. — Massachusetts     Chiro- 
practic Laymens  Ass'n  v.  Attor- 

§  736.    Fair  Labor  Standards  Act 


ney  General,  333  Mass.  179,    130 
N.E.2d  101. 


In  action  by  sugar  plantation  corporation  for  determination  of 
its  liability  and  responsibility  under  fair  labor  standards  act,  re- 
quiring corporation  to  prove  beyond  peradventure  the  affirmative 
of  the  proposition  that  each  worker  was  employed  in  agriculture 
and  in  activities  by  a  farmer  and  on  a  farm  was  error.**-^ 

62.1.   U.S. — Waialua  Agricultural  Co. 
V.  Maneja,  216  F.2d  466. 

§  737.    Declaration  as  to  Veteran's  Rights  to  Preferential  Em- 
ployment 


63.  U.S.— Reeber  v.  Rpssell,  91  F. 
Supp.  108.  Where  evidence  tend- 
ed to  show  that  removal  of  plain- 
tiflPs  from  their  civil  service  posi- 
tion with  the  veteran's  adminis- 
tration would  be  in  violation  of 
plaintiffs'  rights  under  the  vet- 
eran's preferance  act,  plaintiffs, 
who  were  faced  with  immediate 
discharge,  were  not  required  to 
exhaust   administrative   remedies 

§  738.    Labor  Relations  Board 

The  court,  in  exercise  of  judicial  discretion,  would  decline  to 
entertain  an  action  by  owners  and  operators  of  taxicabs  against  the 


prior  to  institution  of  their  ac- 
tion for  declaratory  judgment 
holding  their  proposed  removal 
to  be  void. 

Fredericks  v.  Rossell,  95  F. 
Supp.  754.  Federal  district  court 
did  not  have  authority  to  render 
judgment  declaring  rights  of  a 
veteran  wbo  was  discharged  from 
his  civil  service  position. 
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state  labor  relations  board  for  a  declaratory  judgment  that  the  New 
York  State  Labor  Relations  Act  did  not  apply  to  owners  and  op- 
erators of  the  taxicabs,  and  that  the  board  had  no  jurisdiction  over 
them,  and  incidentally  for  an  injunction  restraining  the  board  from 
assuming  jurisdiction  over  the  owners  and  operators  of  taxicabs, 
or  directing  the  holding  of  elections,  or  taking  any  action  in  con- 
nection with  the  owners  and  operators  of  the  taxicabs  or  their 
employees  under  the  act.^^-' 


64.  U.S.— Prudential  Ins.  Co.  of 
America  v.  Insurance  Agents' 
Intern.  Union  (AFL-CIO). 
D.C.N. Y.,  169  F.Supp.  534;  Local 
Union  No.  28,  Intern.  Broth,  of 
Elec.  Workers  v.  Maryland  Chap- 
ter, Nat.  Elec.  Contractors  Ass*n, 
Inc.,  D.CMd..  194  F.Supp.  491; 
Tirino  v.  Local  164,  Bartenders 
and  Hotel  and  Restaurant  Emp. 
Union,  AFL-CIO,  D.CN.Y.,  282 
F.Supp.  809;  Pan.  Am.  World 
Airways,  Inc.  v.  International 
Broth,  of  Teamsters,  D.C.N.Y., 
276  F.Supp.  986,  aflFd.,  C.A.,  404 
F.2d  938;  International  Broth,  of 
Operative  Potters,  AFL-CIO  v. 
Tell  City  Chair  Co.,  D.C.Ind., 
295  F.Supp.  961. 


D.C.— Bangor  &  A.  R.  Co.  v. 
Brotherhood  of  Locomotive  Fire- 
men and  Enginemen,  D.C.,  258 
F.Supp.  346. 

Minn. — State  ex  rel.  Ryan  v.  Ca- 
hill.  253  Minn.  131,  91  N.W.2d 
144. 

N.Y. — Sullivan  County  Steam 
Laundry  Co.  v.  Di  Fede,  153 
N.Y.S.2d  872.  2  Misc.2d  577. 

Ohio — United  Steelworkers  of 
America,  AFL-CIO  v.  Doyle, 
150  N.E.2d  334. 


74.1.    N.Y.— Allstrom 
N.Y.S.2d  128. 


v.    Lorenz,    98 


§  738.  L    Fair  Trade  Acts 

Owners  of  retail  drug  stores  could  not  maintain  an  action  against 
the  manufacturer  of  soap  products  under  the  declaratory  judgments 
act  for  declaration  that  contracts  made  pursuant  to  the  fair  trade 
act  fixed  minimum  prices  to  be  declared  void  and  permitting  own- 
ers to  sell  manufacturer's  products  free  of  restrictions,  on  ground 
that  manufacturer  had  abandoned  its  contracts  and  the  prices 
adopted  thereunder,  where  the  other  retailers  were  not  made  parties 
to  suit.^* 


75.   N.J^-Wcissbard  v.  Potter  Drug 
&  Chemical  Corp.,  6  N.J.Super. 


451,  69  A.2d  559,  aff'd  4  N.J.  115, 
71  A.2d  629. 
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CHAPTER  27 

DECLARATIONS  WITH  RESPECT  TO  THE  MASTER 
AND  SERVANT  RELATIONSHIP 

Sec. 

742.  Rights,  Liabilities,  and  Legal  Relations  of  Master  and  Servant 

743.  Unfair  Competition  by  Employee  with  Former  Employer 
746.    Legality  of  Strike 

747.1.  Awards  by  Administrative  Boards  and  Arbitration  under  Labor  Union 
Contracts 

747.2.  Rights  and  Legal  Relations  of  Labor  Associations  with  Members 

§  742.    Rights,   Liabilities,  and   Legal   Relations  of  Master   and 
Servant 

The  provision  of  the  Taft-Hartley  Act  relating  to  suits  for  viola- 
tion of  contracts  between  employer  and  labor  organizations  or  be- 
tween labor  organizations,  authorizes  a  suit  for  damages  and  does 
not  exclude  a  suit  for  declaratory  relief  if  complaint  is  not  other- 
wise defective.^- ' 

Alien  seamen  were  entitled  to  have  their  status  with  regard  to 
conditional  permits  determined  in  declaratory  judgment  action 
though  they  had  left  the  countryJ°-^ 

Where  the  national  labor  relations  board  determined  an  employ- 
er's interstate  business  was  not  sufficient  to  allow  the  board  to 
assume  jurisdiction,  state  courts  had  power  in  labor  dispute  be- 
tween plaintiff  union. and  defendant  employer  and  another  union 
to  furnish  the  requested  relief  in  form  of  specific  performance  of 
collective  bargaining  agreement  and  ancillary  agreement,  and  also 
to  grant  a  declaratory  judgment  pronouncing  such  agreements 
valid,  existing  and  binding  obligations,  and  also  to  compel  defend- 
ant employer  to  arbitrate  demand  arising  under  a  collective  bar- 
gaining agreement.*"*  ^ 

Where  a  union,  after  giving  notice  of  intention  to  negotiate  for 
a  modified  agreement,  thereby  terminating  the  agreement  at  a  speci- 
fied date,  commenced  an  action  for  declaration  of  the  meaning  of 
that  agreement,  declaratory  relief  would  be  denied  since  it  could 
have  no  effect  on  the  construction  of  the  terminated  agreement."*' 
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7.1.  U.S. — Studio  Carpenters  Local 
Union  No.  946  v.  Loew's,  Inc., 
84  F.Supp.  675. 

8.  U.S.— Rychlik  v.  Pennsylvania  R. 
Co.,  229  F.2d  171.  Action  for  re- 
instatement of  plaintiff  and  others 
as  employees  of  railroad  and 
members  of  union  permitted  to 
stand  as  declaratory  judgment 
action. 

N.Y.— Delaware,  L.  &  VV.R.  Co. 
V.  Slocum,  299  N.Y.  496,  87  N.E. 
2d  532.  Action  properly  main- 
tained by  railroad  against  two 
unions  to  determine  which  con- 
tract certain  workers  were  under 
where  it  was  not  mandatory  that 
case  be  determined  by  national 
railroad  adjustment  board. 

10.1.  U.S.— Savelis  v.  Vlachos,  137 
F.Supp.  389. 

12.  Mo. — Magenheim  v.  Board  of 
Ed.  of  School  Dist.  of  Riverview 
Gardens,  App.  347  S.W.2d  409. 
417. 

N.Y, — Birnbaum  v.  New  York 
State  Teachers  Retirement  Sys- 
tem. 156  N.Y.S.2d  620,  4  Misc.2d 
356,  mod.  on  oth.  grds.  161 
N.Y.S.2d  154.  3  A,D.2d  815,  revd. 
on  oth.  grds.  176  N.Y.S.2d  984, 
5  N.Y.2d  1,  152  N.E.2d  241;  Board 
of  Ed.,  Central  School  Dist.  No. 
1  of  Towns  of  Otego  et  al.  v. 
Rickard,  300  N.Y.S.2d  472,  32 
A.D.2d  135,  on  remand  306 
N.Y.S.2d  1010.  61  Misc.2d  955. 
Ohio— Birkbeck  v.  Wadsworth 
Bd.  of  Ed.  17  Ohio  Misc.  245, 
245  N.E.2d  746. 

14.  Idaho— Wood  v.  Class  A  School 
District  No.  25,  78  Idaho  75,  298 
F.2d  383.  Action  for  declaratory 
judgment  on  a  contract  of  em- 
ployment of  plaintiff  as  a  teacher 
by  the  defendant  school  district 
would  not  lie.  where  no  contract 
of  employment  was  alleged  since 
no  justiciable  controversy  could 


be  predicated  upon  the  alleged 
ineffective  termination  of  the  con- 
tract. 

Mo. — Magenheim  v.  Board  of 
Ed.  of  School  Dist.  of  Riverview 
Gardens  App.,  347  S.W.2d  409. 
417. 

N.J.— Board  of  Ed.  of  Vocational 
School  of  Union  County  v.  Finne. 
Lyman  and  Finne,  88  N.J. Super. 
91.  210  A.2d  794;  Woodbridge 
Tp.  Ed.  A«is*n  v.  Board  of  Ed. 
of  Woodbridge  Tp.,  91  N.J.Super. 
54,  219  A.2d  187. 
Pa. — Lakeland  Joint  School  Dist. 
Authority  v.  School  Dist.  of  Scott 
Tp.,  414  Pa.  451,  200  A.2d  748. 

17.  U.S.— Loew's,  Inc.  v.  Cole,  185 
F.2d  641.  In  action  by  employee 
for  declaration  as  to  right  of 
employer  to  suspend  him  under 
employment  contract  whereby 
employee  agreed  not  to  commit 
any  act  tending  to  degrade  him 
in  society  or  bring  him  into  pub- 
lic hatred,  contempt,  scorn,  or 
ridicule,  whether  employee 
breached  agreement  was  for  jury, 
where  evidence  established  that 
in  October,  1947,  the  employee 
refused  to  answer  question  of 
Committee  on  Un-American  Ac- 
tivities of  the  House  of  Represen- 
tatives as  to  whether  he  was  ever 
or  had  ever  been  a  communist. 

28.1.  N.J.— Milk  Drivers,  etc.  Local 
680  V.  Cream-O-Land  Dairy,  39 
N.J.Super.  163,  120  A.2d  640. 
N.Y. — Sullivan  County  Steam 
Laundry  Co.  v.  Di  Fede.  153 
N.Y.S.2d  872.  Where  employer 
sought  declaratory  judgment  pro- 
viding for  labor  relations  board 
to  investigate  all  alleged  illegal 
tactics  of  union,  and  board  de- 
nied such  request  on  the  ground 
of  lack  of  power,  the  most  that 
could  be  claimed  was  that  the 
board's  action  was  erroneous  and 
for  Rjich  erroneous  action  a  de- 
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claratory  judgment  would  not  lie.  Western  Electric  Co.,  137  F.Supp. 

32.1.   U.S.— Council    of    West.    Elec.  290. 

Tech.      Employees- National      v. 

§  743.    Unfair  Competition  by  Elmployee  with  Former  Employer 

A  declaratory  judgment  action  would  lie  to  determine  whether 
a  second  employment  contract,  whereby  the  employee  covenanted 
not  to  compete  with  his  employer  within  a  designated  territory  for 
one  year  after  termination  of  employment,  replaced  and  revoked 
the  first  contract,  wherein  employee's  covenant  not  to  compete 
related  to  a  larger  territory  which  included  the  territory  to  which 
the  second  contract  related. 3^- 1 

34.1.  N.J.— Rosenberg  v.  D.  Kaltman 
&  Co.,  Inc.,  28  N.J.Super.  459, 
101  A.2d  94. 

§  746.    LegaUty  of  Strike 

37.  Conn. — Norwalk  Teachers'  Asso-  the  authority  of  the  superior 
ciations  v.  Board  of  Education  court  to  render  declaratory  judg- 
of  City  of  Norwalk,  138  Conn.  ments  as  to  the  existence  or  non- 
269,  83  A.2d  482.  Determination  existence  of  any  right,  power, 
of  the  right  of  public  school  privilege  or  immunity, 
teachers  to  strike  comes  within 

§  747.1.    Awards  by  Administrative  Boards  and  Arbitration  Under 
Labor  Union  Contracts 

Where  a  railroad  filed  a  petition  for  a  declaration  in  a  Georgia 
state  court  with  respect  to  the  effect  of  and  rights  under  an  arbitra- 
tion award,  which  declined  to  allow  additional  pay  to  members  of 
the  trainmen's  union  under  a  collective  bargaining  agreement,  and 
the  petition  also  sought  to  enjoin  a  threatened  strike  by  the  union, 
and  where  there  had  not  been  an  invocation  of  the  jurisdiction  of 
the  railway  adjustment  board,  the  supreme  court  of  Georgia  held 
that  such  an  action  was  not  within  the  jurisdiction  of  the  state 
court.**  ^ 

It  has  been  held  that  a  federal  district  court  cannot  entertain  a 
suit  under  the  statute  by  a  carrier  for  a  declaratory  judgment  with 
reference  to  the  correctness  and  binding  effect  of  an  award  which 
had  been  made  to  the  defendant  by  the  national  railroads  adjust- 
ment board  and  which  award  ordered  that  the  defendant  be  re- 
turned to  service  by  the  carrier  with  seniority  rights  unimpaired 
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and  that  he  be  paid  for  loss  of  time.  In  so  holding,  the  court  pointed 
out  that  even  if  the  suit  could  be  considered  as  a  suit  on  a  money 
award  it  still  could  not  be  entertained  since,  if  it  were  a  suit  on  a 
money  award,  it  was  not  brought  as  required  by  statute  by  a  person 
for  whose  benefit  it  was  made.*** 

41.    Ga.— Central  of  Georgia  Ry.  Co.      42.   U.S.— New  Orleans  Public  Belt 
V.  Brotherhood  of  Railway  Train-  Railroad    Commission    v.    Ward, 

men,  211  Ga.  263,  85  S.E.2d  413.  182  F.2d  654. 

§  747.2.    Rights  and  Legal  Relations  of  Labor  Associations  With 
Members 

Where  a  member  of  a  voluntary  unincorporated  labor  association 
was  suspended  from  membership,  and  he  filed  an  action  seeking 
declaratory  relief,  damages  and  annulment  of  the  order  suspending 
him  from  membership,  it  was  held  that  the  question  before  the  trial 
court  was  whether  the  general  executive  board  of  the  association 
had  acted  within  its  powers,  in  good  faith,  and  in  accordance  with 
the  law  of  the  association  and  the  law  of  the  land.**' 

43.  CaL — Miller  v.  International 
Union  of  Operating  Engineers, 
118  Cal.App2d  66,  257  P.2d  85. 
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CHAPTER  28  \ 

DECLARATIONS  WITH  RESPECT  TO  COPYRIGHTS, 
PATENTS  AND  TRADE-MARKS 

Sec. 

748.  Copyrights 

749.  Patents 
750.1.    Trade-Marks 

§  748.    Copyrights 

An  action  for  declaratory  judgment  may  be  used  to  establish   the 
title  to  renewal  rights  in  a  musical  composition.^-i 

Where  plaintiffs  sought  a  declaration  in  a  state  court  that   they 
were  the  exclusive  authors  and  exclusive  owners  of  the  Engflish 
version  of  an  Italian  play — one  of  them  being  the  writer  thereof — 
and  also  sought  an  injunction  against  a  revival  reproduction  by  the 
defendant  of  a  previous  English  version,  produced  by  him  under  a 
license  from  the  plaintiffs,  and  where  the  action  was  based  on  the 
invalidity  of  the  assertion  of  rights  in  the  English  version  by  the 
defendant,  it  was  held  that  the  action  was  not  one  seekin<^  a  redress 
for  the  act  of  infringing  a  copyright  but  was  one  based  on  an  abuse 
of  a  previous  contractual  relation  and  was  within  the  jurisdiction 
of  the  state  court.*-^ 


2.1.  U.S.—Carmichael  v.  Mills  Mu- 
sic Co.,  121  F.Supp.  43. 

2.2.  N.Y.— Benelli  v.  Hopkins,  197 
Misc.  877,  95  N.Y.S.2d  668.  The 
court  also  held  that  the  action 
was  not  transformed  into  action 
arising  under  copyright  law  with- 
in federal  courts*  exclusive  juris- 
diction by  defendant's  pleading 
of  the  affirmative  defense  that 
copyrights  of  original  play  and 
first  English  version  were  ob- 
tained and  had  expired,  so  as  to 
leave  such  play  and  version  in 
public  domain.  The  court  pointed 
out  that  the  action  was  not  an 
action  arising  under  copyright 
law  so  as  to  be  maintainable  only 


in  federal  court,  even  if  plain- 
tiffs' bill  of  particulars,  with  an- 
nexed copy  of  their  English  ver- 
sion, on  title  page  of  which  words 
"copyright  1939"  appeared,  trans- 
formed action  from  one  based  on 
common  law  right  of  literary 
property  to  one  based  on  statu- 
tory copyright,  as  redress  sought 
was  not  for  infringement  of  copy- 
right. 

Benelli  v.  Hopkins,  198  Misc. 
734,  103  N.Y.S.2d  526.  Whether 
English  version  of  Italian  play 
was  infringement  of  copyrighted 
French  version  thereof  cannot  be 
decided  in  action  by  authors  of 
new  English  version  for  dcclara- 
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tion  of  validity  of  their  right  and  plaintiffs    as    author    of    original 

invalidity  of  assertions  of  rights  pl^y*  but  can  be  decided  only  in 

in    such    version    by    prior    pro-  federal    court    action    to    which 

ducer  of  first  English  version  un-  other  persons  are  parties, 
der    contract    with    one    of    the 

§  749.     Patents 

In  an  action  for  a  declaratory  judgment  of  noninfringement  of 
patents  and  invalidity  of  defendant's  patents,  where  the  plaintiflf 
also  sought  to  enjoin  defendant  during  the  trial  from  the  use  in 
advertisements  of  the  statement  that  insect  control  by  a  revolu- 
tionary aerovap  method  with  complete  safety  to  employees,  visitors 
and  guests  can  be  obtained  only  by  use  of  the  genuine  aerovap,  it 
was  held  that  the  motion  to  enjoin  would  be  denied.  In  so  holding 
the  court  pointed  out  that  the  statement  was  not  clear  disparage- 
ment, but  was  on  the  order  of  being  between  puffing  and  dis- 
paragement.*"' 

In  order  for  an  action  seeking  a  declaration  of  invalidity  of  a 
patent  and  for  injunction  to  be  treated  as  an  action  for  a  declaratory 
judgment,  the  record  owner  of  the  patent  must  be  a  party. '°'^ 

A  declaratory  judgment  action  may  be  brought  by  an  alleged 
patent  infringer  once  he  is  threatened  by  a  patentee  with  an  in- 
fringement suit  in  order  to  determine  whether  the  patent  is  in- 
fringed.^ 3- ' 

An  action  for  a  declaratory  judgment  for  determination  of  non- 
infringement of  a  patent  can  be  maintained  by  an  alleged  infringer 
against  an  exclusive  licensee  where  the  plaintiff  charges  that  the 
exclusive  licensee  made  threats  of  infringement  suits  to  the  plain- 
tiff's customers.  This  is  true  in  view  of  the  fact  that  an  exclusive 
licensee  of  a  patent  has  the  right  to  sue  an  infringer.  ^^-^ 

Where  an  exclusive  licensee  brings  an  action  for  a  declaration  of 
noninfringement  of  a  patent,  such  a  suit  is  one  arising  under  the 
patent  laws  within  the  jurisdiction  of  the  district  court.  This  is  true 
even  though  the  plaintiff,  the  alleged  infringer,  is  himself  a  co- 
owner  of  a  patent.2®*^ 

Where  a  plaintiff — in  a  proceeding  before  a  master — won  a  dec- 
laration of  the  invalidity  of  the  defendant's  patent,  the  plaintiff  was 
held  not  to  be  entitled  to  an  award  of  attorney's  fees  based  on  his 
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claim  of  the  bad  faith  and  unfairness  of  the  defendant.***' 

Where  defendants  prevailed — in  an  action  seeking  a  declaration 
of  patent  infringement — on  a  counteraction  which  sought  to  declare 
the  patent  invalid,  the  defendant's  attorney  would  not  be  allowed 
a  reasonable  attorney's  fee,  notwithstanding  the  fact  that  the  de- 
fendants had  prevailed  on  the  counterclaim,  absent  circumstances 
which  would  justify  the  making  of  the  award  of  such  a  fee.*'*-* 

Where  the  evidence  in  an  action  for  declarations  of  invalidity  and 
noninfringement  of  patents  showed  that  the  defendant  was  guilty 
of  such  unfairness  and  inequitable  conduct  as  to  render  it  grossly 
unjust  for  the  plaintiff  to  bear  the  burden  of  its  own  attorney's 
fees,  it  was  held  that,  notwithstanding  the  presumption  of  the  va- 
lidity of  the  patents,  the  plaintiff  was  entitled  to  a  judgment  for 
reasonable  attorney's  fees  after  the  jury  found  a  verdict  for  the 
plaintiff.**-* 

An  action  brought  to  declare  a  patent  void  does  not  present  any 
controversy  between  the  parties.**-* 

Where  a  declaratory  judgment  proceeding  has  been  commenced 
to  determine  the  validity  of  a  patent,  and  where  a  counterclaim  is 
filed  in  a  suit  brought  prior  to  the  declaratory  judgment  proceeding, 
which  counterclaim  raises  the  issues  of  the  validity  and  infringe- 
ment of  the  patent,  it  has  been  held  that  the  declaratory  judgment 
proceeding  will  be  dismissed  inasmuch  as  the  proceeding  is  un- 
necessary.*"-' 

Where  pleadings  in  an  action  for  a  declaration  of  the  invalidity 
and  noninfringement  of  patents  created  an  actual  controversy,  evi- 
dence was  introduced  as  to  validity  of  all  claims  of  patents,  and  the 
jury  was  not  limited  by  instructions  to  specific  claims,  it  was  held 
that  the  defendant  should  not  be  permitted  to  restrict  the  jur}'*s 
finding — ^by  objection  to  plaintiff's  proposed  form  of  judgment — of 
the  invalidity  thereof,  to  those  claims  which  the  defendant  con- 
tended were  infringed.**-* 

Where  an  owner  of  a  patent  uses  a  statement  in  advertisement 
that:  "The  equipment  used  for  practicing  the  infringing  method 
lacks  the  engineering  refinement  which  alone  assures  at  all  times 
most  reliable  control  of  the  pests  and  safety  to  the  occupants  of 
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the  room,"  this  statement  is  disparaging  and,  in  an  action  by  the 
alleged  infringer  for  a  declaration  of  noninfringement  and  invalid- 
ity of  defendant's  patents,  the  use  of  the  statement  by  the  defend- 
ant will  be  enjoined  during  the  trial.*"-' 

It  has  been  held  that  where  a  Japanese  sewing  machine  was  ad- 
mittedly a  copy  of  an  Italian  machine,  and  where  the  court  could 
not  hold  as  a  matter  of  law  on  a  showing  made  that  the  design  of 
the  Italian  machine  had  not  acquired  a  secondary  meaning,  an  im- 
porter of  the  Japanese  machine  could  not  maintain  an  action  against 
an  importer  of  the  Italian  machine  for  declaration  of  invalidity  of 
the  Japanese  design  patent  and  to  enjoin  enforcement  of  rights 
under  the  patent.*""* 

In  a  case  where  it  was  alleged  that  a  defendant  had  obtained 
letters  patent  on  a  process  invented  by  the  plaintiff  and  thus  had 
allegedly  perpetrated  a  fraud  upon  the  plaintiff,  it  was  held  that, 
there  being  no  federal  question  or  diversity  of  citizenship,  the  fed- 
eral court  was  without  jurisdiction.  It  was  also  held  that  simply 
because  the  suit  was  one  for  declaratory  judgment,  this  fact  did 
not  confer  jurisdiction  upon  the  federal  court.*"-* 


3.  U.S.— I-T-E  Circuit  Breaking 
Co.  V.  McGraw  Elcc.  Co.,  121 
F.Supp.  435.  The  chief  justifica- 
tion for  declaratory  judgment  as 
to  validity  of  patent  is  to  allow 
one,  who  is  being  threatened  with 
litigation  upon  a  patent,  and  who 
cannot  compel  patentee  to  pro- 
ceed, to  obtain  a  judicial  deter- 
mination of  his  rights,  but  where 
those  rights  are  subject  of  actual 
infringement  litigation  in  which 
every  phase  of  them  can  be  de- 
termined, there  is  no  need  of 
duplicating  the  litigation  by  de- 
claratory judgment  proceedings. 
Hofstadter  v.  Ruderman,  118 
F.Supp.  477.  The  function  of  de- 
claratory judgment  act  was  to 
afford  relief  against  the  peril  and 
insecurity  of  defying  an  injunc- 
tion decree  and  risking  not  only 
actual  but  treble  damages  in  pat- 
ent infringement  suit.  One  func- 
tion of  the  counterclaim  in  patent 


suits  was  to  remove  the  coercion 
of  a  charge  of  a  patent  infringe- 
ment and  thus  avoid  the  alterna- 
tive of  defying  an  injunction  de- 
cree and  the  risk  of  not  only 
actual  but  treble  damages  in  in- 
fringement. While  rule  protect- 
ing defendant  from  capricious 
withdrawal  of  his  ^adversary's 
complaint  in  the  patent  suit  di- 
minished need  for  counterclaim 
seeking  declaratory  judgment,  it 
did  not  extingruish  the  need. 

Cold  Metal  Products  Co.  v.  E. 
W.  Bliss  Co.,  285  F.2d  244;  Pro- 
gressive Engineering,  Inc.  v.  Ma- 
chinccraft,  Inc.,  169  F.Supp.  291, 
affd.,  273  F.2d  593;  Audio  De- 
vices, Inc.  V.  Minnesota  Min.  & 
Mfg.  Co.,  190  F.  Supp.  189  affd., 
293  F.2d  102;  I.C.E.  Corp.  v. 
Armco  Steel  Corp.,  201  F.Supp. 
411;  Goodrich-Gulf  Chemicals, 
Inc.  V.  Phillips  Petroleum  Co., 
247  F.Supp.  158,  remd.,  376  F.2d 
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1015;  Deering  Millikcn,  Inc.  v. 
Koratron  Co.,  293  F.Supp.  518; 
Owatonna  Mfg.  Co.  v.  Melroe 
Co..  301  F.Supp.  1296. 

4.  U.S.— E.  W.  Bliss  Co.  V.  Cold 
Metal  Process  Co.,  137  F.Supp. 
676. 

5.  U.S.— E.  W.  Bliss  Co.  V.  Cold 
Metal  Process  Co.,  137  F.Supp. 
676. 

National  Transformer  Corp.  v. 
France  Mfg.  Co.,  124  F.Supp.  503. 
Where  defendant  made  a  claim 
that  his  patent  was  being  in- 
fringed by  device  sold  by  plain- 
tiflF.  and  there  was  a  definite  and 
concrete  controversy  touching  le- 
gal relations  of  the  parties  who 
had  adverse  legal  interests,  plain- 
tiff could  maintain  suit  for  de- 
claratory judgment  respecting  the 
validity  of  defendant's  patent. 

6.  U.S. — Formaster  Corp.  v.  G.  H. 
Bishop  Co.,  138  F.Supp.  115.  In 
action  for  a  judgment  declaring 
that  plaintiff's  equipment  did  not 
infringe  in  a  trade  or  property 
rights  of  defendant  incorporation 
and  for  an  injunction  restraining 
defendant  from  threatening  plain- 
tiff or  its  customers  with  suits. 
United  States  District  Court  for 
southern  district  of  New  York 
had  jurisdiction  where  the  facts 
established  that  defendant  was 
doing  business  in  New  York. 

6.1.  U.S. — Remington  Products 
Corp.  V.  American  Aerovap,  Inc., 
97  F.Supp.  644,  aff'd  192  F.2d 
872. 

7.  D.C. — Windmoller  v.  Laguerre, 
284  F.Supp.  563. 

10.1.  U.S.— Barclay  &  Co.  v.  Necchi 
Sewing  Machine  Sales  Corp.,  101 
F.Supp.  515. 

12.  U.S.— E.  W.  Bliss  Co.  v.  Cold 
Metal  Process  Co.,  137  F.Supp. 
676.  Where  plaintiff  had  agreed 
to  indemnify  third  party  against 
suit   for   infringement,    fact   that 


third  party  would  be  responsible 
for  infringement  was  no  obstacle 
to  action  by  plaintiff  for  declara- 
tory judgment  as  to  whether 
method  covered  by  patent  was 
an  act  of  infringement. 

Rhodes  Pharmacal  Co.,  Inc.  v. 
Dolcin  Corp.,  91  F.Supp.  87.  In 
order  to  seek  declaratory  judg- 
ment relief  as  to  validity  of  a 
patent,  the  claim  against  plain- 
tiff need  not  be  formally  asserted, 
and  notice  need  not  be  given  di- 
rectly to  plaintiff  or  take  form  of 
threat  to  sue  plaintiff,  but  notice 
in  a  trade  journal  is  sufficient. 
In  this  action  it  was  also  held 
that  allegations  in  complaint  as 
to  a  Canadian  action  brought  by 
defendant's  Canadian  subsidiary 
against  plaintiff's  Canadian  sub- 
sidiary for  infringement  of  Cana- 
dian patent  was  relevant  for  pur- 
pose of  establishing  existence  of 
substantial  controversy. 

Dr.  Beck  &  Co.  G.M.B.H.  v. 
General  Elec.  Co.,  317  F.2d  53S; 
Goodrich-Gulf  Chemicals,  Inc.  v. 
Phillips  Petrolium  Co.,  Ohio,  376 
F.2d  1015;  Wallace  Products. 
Inc.  v.  Falco  Products,  Inc., 
145  F.Supp.  629,  motion  den., 
242  F.2d  958;  Smith-Corona  Mar- 
chant  Inc.  v.  American  Photo^ 
copy  Equipment  Co.,  214  F.Supp. 
348;  Owatonna  Mfg.  Co.  v.  Mel- 
roe Co.,  301  F.Supp.  1296;  Joseph 
Bancroft  &  Sons  Co.  v.  Spunize 
Co.  of  America,  268  F.2d  522; 
E,  J.  Brooks  Co.  v.  Stoffel  Seals 
Corp.,  160  F.Supp.  581,  revd.  on 
oth.  grds.  266  F.2d  841,  cert.  den. 
80  S.Ct.  154,  361  U.S.  883,  4 
LEd.2d  119. 

13.1  U^.— Lear  Siegler,  Inc.  v.  Ad- 
kins,  330  F.2d  595;  Broadview 
Chemical  Corp.  v.  Loctite  Corp., 
C.A.Conn.,  417  F.2d  998,  cert, 
den.  90  S.Ct.  1502,  397  U.S.  1064, 
25  L.Ed.2d  686;  E.  W.  Bliss  Co. 
v.  Cold  Metal  Products  Co.,  137 
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F.Supp.  676;  Southern  Textile 
Mach.  Co.  V.  Islcy  Hosiery  Mills, 
Inc.,  153  F.Supp.  119;  Dc  Luxe 
Game  Corp.  v.  Wonder  Products 
Co.,  166  F.Supp.  56;  Progressive 
Engineering,.  Inc.  v.  Machine- 
craft.  Inc.,  169  F.Supp.  291,  affd., 
273  F.2d  593;  Audio  Devices,  Inc. 
V.  Minnesota  Min.  &  Mfg.  Co., 
190  F.Supp.  189,  affd.,  293  F.2d 
102;  Sortex  Co.  of  North  Ameri- 
ca, Inc.  V.  Mandrel  Industries, 
Inc.,  225  F.Supp.  877;  Goodrich- 
Gulf  Chemicals,  Inc.  v.  Phillips 
Petroleum  Co.,  247  F.Supp.  158, 
remd.,  376  F.2d  1015;  Printing 
Plate  Supply  Co.  v.  Curtis  Pub. 
Co.,  278  F.Supp.  642. 

14.  U.S.— Formaster  Corp.  v.  G.  H. 
Bishop  Co.,  138  F.Supp.  115.  In 
action  for  declaratory  judgment 
that  plaintiff's  equipment  did  not 
infringe  the  patents  or  trade 
property  rights  of  defendant,  and 
for  an  injunction  restraining  the 
defendant  from  threatening  plain- 
tiff or  its  customers  with  suits 
as  a  result  of  the  alleged  infringe- 
ment, federal  district  court  has 
jurisdiction  of  the  subject  matter 
on  the  ground  that  the  facts 
stated  a  cause  of  action  for  de- 
claratory judgment  under  the  pat- 
ent laws. 

Must  V.  Wilkinson,  127  F.Supp. 
905. 

14.1.  U.S. — United  Lacquer  Manu- 
facturing Corp.  V.  Mass  and 
Waldstein  Co.,  Ill  F.Supp.  139. 

19.  U.S.—W.  E.  Plechaty  Co.  v. 
Heckett  Engineering,  Inc.,  145 
F.Supp.  805;  I.C.E.  Corp.  v. 
Armco  Steel  Corp.,  201  F.Supp 
411. 


23.1.  U.S.— Hook  V.  Hook  &  Acker- 
man,  Inc.,  89  F.Supp.  238. 

24.1.  U.S.— Helene  Curtis  Industries 
V.  Sales  Affiliates,  Inc.,  121  F. 
Supp.  490. 

24.2.  U.S.— Bruen  v.  Huff,  100  F. 
Supp.  713. 

24.3.  U.S.— E.  V.  Prentice  Co.  v.  As- 
sociated Plywood  Mills,  113  F. 
Supp.  182.  Where  experienced 
patent  lawyer  with  trial  experi- 
ence and  experienced  office  law- 
yer with  little  trial  experience 
and  no  patent  experience,  repre- 
senting plaintiff  in  action  for  de- 
claration of  invalidity  and  nonin- 
fringement of  patents  on  ma- 
chines leased  by  defendants  to 
plaintiffs'  customers  and  injunc- 
tion restraining  defendant  from 
suing  such  customers  for  patent 
infringement,  requested  fees  of 
$7025  and  $3500  respectively  on 
basis  of  $15  an  hour  for  prep- 
aration and  $175  a  day  for  trial 
of  case,  but  there  was  some  du- 
plication of  effort  by  them,  plain- 
tiff was  entitled  to  judgment  for 
$7500  attorney  fees,  after  jury's 
verdict  for  plaintiff. 

24.4.  U.S.— Scovill  Mfg.  Co.  v.  Dul- 
berg,  138  F.Supp.  617. 

28.1.  U.S.— I-T-E  Circuit  Breaking 
Co.  V.  McGraw  Elec.  Co.,  121 
F.Supp.  435. 

28.2.  U.S.— E.  V.  Prentice  Co.  v.  As- 
sociated Plywood  Mill.,  Inc.,  113 
F.Supp.  182. 

28.3.  U.S. — Remington  Products  v. 
American  Aerovap,  Inc.,  97  F. 
Supp.  644,  affd  192  F.2d  872. 

28.4.  U.S.— Barclay  &  Co.,  Inc.  v. 
Necchi  Sewing  Machine  Sales 
Corp.,  101   F.Supp.  515. 

28.5.  U.S.— Sachs  v.  Cluett,  Peabody 
&  Co.,  Inc.,  91  F.Supp.  Zl, 
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§  750.1.    Trade-Marks 

The  declaratory  judgment  procedure  has  been  utilized  to  secure 
declarations  of  infringement  of  an  owner's  trade-mark,  and  of  the 
validity  and  noninfringement  of  trade-marks  by  alleged  infring- 
ers.3o  The  procedure  has  also  been  used  to  declare  the  rights  of 
parties  under  agreements  for  the  use  of  trade-marks.' ' 

It  has  been  held  that  a  suit  by  a  licensor  against  a  licensee  for 
a  breach  by  the  licensee  of  the  license  agreement  by  which  he  was 
permitted  to  use  a  trade-mark  constituted  a  proper  subject  for 
declaratory  judgment." 

An  applicant  for  a  trade-mark  may  not  maintain  an  action  for 
declaratory  judgment  against  one  opposing  the  application  where 
such  action  alleges  a  notice  of  opposition  and  where  such  notice 
does  not  charge  a  trade-mark  infringement,  since,  under  such  cir- 
cumstances, a  justiciable  controversy  is  not  presented  which  would 
entitle  the  applicant  to  maintain  a  declaratory  judgment  action.*' 

An  action  seeking  a  declaration  that  a  mark,  borne  by  watches 
which  the  plaintiff  sought  to  import,  was  not  a  copy  or  a  simulation 
of  a  registered  trade-mark,  which  action  was  against  the  acting 
collector  of  customs  of  the  port  of  New  York,  was  cognizable  in 
the  federal  district  court  inasmuch  as  the  action  was  not  within  the 
exclusive  jurisdiction  of  the  customs  court.'* 

A  counterclaim  for  a  declaration  that  the  petitioner  had  no  right 
to  use  a  trade-mark  in  connection  with  his  business  was  not  proce- 
durally interposable  in  a  mandamus  proceeding  to  compel  a  state 
secretary  of  state  to  cancel  a  trade-mark.'* 


30.  U.Srf — Lucicn  Lelong,  Inc.  v. 
Dana  Perfumes,  138  F.Supp.  575. 
Where  plaintiff,  who  brought  ac- 
tion for  trade-mark  infringement, 
sold  his  business  during  trial  and 
disclaimed  any  interest  in  the 
mark,  defendant's  counterclaim 
for  judgment  declaring  his  right 
to  use  the  mark  was  rendered 
moot. 

King  Kup  Candies  v.  H.  B. 
Reese  Co.,  134  F.Supp.  463.  In 
an  action  for  declaratory  judg- 


ment concerning  validity  of  de- 
fendant's trade-mark  and  that 
plaintiffs  do  not  infringe  it,  third 
count  of  complaint  alleging  dam- 
ages on  the  basis  that  a  disclaim- 
er in  defendant's  federal  trade- 
mark registration  constituted  a 
false  means  of  obtaining  regis- 
tration, thereby  deliberately  cre- 
ating an  ambiguity  which  was 
injurious  to  plaintiffs,  in  regard 
to  which  count  the  plaintiffs 
might   possibly    be   able   to  de* 
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vclop    fact,    would    not    be    dis- 
missed. 

Kaufman  &  Ruderman,  Inc.  v. 
Cohn  &  Rosenberger,  86  F.Supp. 
867.  affd  177  F.2d  849.  Count 
seeking  a  declaratory  judgment 
holding  that  plaintiffs  trade- 
mark did  not  infringe  on  any  of  34. 
the  defendant's  trade-marks  did 
not  state  a  claim  for  unfair  com- 
petition so  as  to  give  federal  dis- 
trict court  jurisdiction  of  subject 
matter. 

31.  U.S.— Chester  H.  Roth.  Inc.  v. 
Esquire.  Inc.,  186  F.2d  11.  In 
action  for  declaratory  judgment 
to  determine  the  rights  of  parties 
in  use  of  the  word  "Esquire"  as 
a  trade-mark  under  an  agreement 
between  plaintiff  and  manufac- 
turer of  hosiery  and  a  magazine 
publisher  for  joint  and  concur- 
rent use  of  the  mark,  counter- 
claim of  defendant  was  sufficient 
as  a  pleading  to  put  in  issue  the 
right  of  defendant  to  have  the 
contract  interpreted  to  require 
plaintiff  to  indicate  in  its  own 
advertising  the  source  of  the 
"Esquire"  products.  It  was  not 
error  for  the  court  in  this  action 

to    deny    any    accounting    or    an      35. 
award  of  damages  where  neither 
was  shown  to  exist. 

32.  N.Y. — Botany  Brands  v.  Gelles, 
152  N.Y.S.2d  334. 

33.  U.S.— Merrick  v.  Sharp  &  Dohme, 
Inc..  185  F.2d  713.  Notice  of  op- 
position to  registration  of  trade- 
mark alleging  that  trade-mark  so 
closely  resembled  two  trade- 
marks of  one  opposing  registra- 
tion that  there  would  likely  be 
confusion  or  mistake  or  deceiv- 


ing of  purchasers,  did  not  charge 
trade-mark  infringement  and 
therefore  raised  no  justiciable 
controversy  which  would  entitle 
applicant  to  maintain  declaratory 
judgment  action  against  the  one 
opposing  application. 
U.S.— Croton  Watch  Co.  v. 
Laughlin,  208  F.2d  93.  Mark 
"Nivada  Grechen."  used  on 
watches  plaintiff  was  seeking  to 
import,  was  not  so  confusingly 
similar  to  defendant's  trade-mark 
"Movado"  as  to  require  denial 
to  plaintiff  of  preliminary  injunc- 
tion, against  barring  of  importa- 
tion, in  suit  against,  inter  alia, 
acting  collector  of  customs  of 
port  of  New  York,  for  judgment 
declaring  mark  borne  by  watches 
plaintiff  sought  to  import  not  to 
be  a  copy  or  simulation  of  a 
registered  trade-mark  on  similar 
merchandise,  where  plaintiff  had 
contracted  with  foreign  manufac- 
turer for  import  of  several  thou- 
sand watches  and  had  publicly 
advertised  sale  of  them,  and  de- 
nial of  entry  would  thus  inflict 
upon  plaintiff  loss  not  compen- 
sable in  damages. 
N.Y.— Wolfies  Rest  v.  DeSapio, 
153  N.Y.S.2d  436.  Under  statute 
providing  that  secretary  of  state 
shall  cancel  from  register  any 
trade-mark  when  court  of  com- 
petent jurisdiction  orders  a  can- 
cellation on  grounds  therein 
stated,  where  declaratory  judg- 
ment action  is  obtained  holding 
that  such  a  mark  should  be  can- 
celled, if  secretary  of  state  re- 
fuses to  cancel,  mandamus  will 
lie  to  compel  cancellation. 
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